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Executive summary

This report to the Minister for Shipping and Aviation Support, pursuant to Section
10.47 of Pant X of the Trade Practices Act (TPA), is the first such referral
directing the Trade Practices Commission to carry out an investigation.

The investigation concerns a complaint by the Australian Peak Shippers
Association (APSA) against container lines operating under registered
conference agreements and providing a service between Australia and the USA.
Two lines ( Blue Star and Columbus) have formed ‘joint venture conference
agreements’ providing a joint service from Australia to East Coast USA and the
Pacific Coast, collectively known as NACON. In addition, Blue Star, Columbus,
ANZDL and Nedlioyd lines have formed a 'discussion conference agreement’
conceming the trade between Australia and East Coast USA and the Pacific
Coast known as AUSDA. All the agreements are ‘registered conference
agreements’ under Part X and as such are exempted from the general provisions
of the TPA governing collusive conduct.

The complaint relates to the introduction in 1991 by the above lines, and others,
of a terminal handiing charge (THC) at ports on East Coast USA and an increase
in the existing THC level on the West Coast. APSA alleged that the introduction
of THCs was accomplished without due regard to the notification and negotiation
obligations of registered conferences under Part X of the TPA. It also claimed
that the THCs were presented as a fait accompli and that they had undermined
reductions in tariff rate levels negotiated in 1990 as a result of competition.
Following an unsuccessful attempt to negotiate a settlement between NACON
and some APSA members who allegedly were commercially disadvantaged by

- the lines' actions, the matter was referred to the Commission for investigation.

The Commission duly conducted interviews, made enquiries and received
submissions from the industry concerning the allegations. It has found that there
was inadequate notice of the impending THC and that there was confusion in the
terminology used to describe the range of services covered by the lines' tariffs
and the THC. This has led some APSA members to believe that the tariffs they
negotiated in 1990 included some cost components that were also incorporated
in the new THC.
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The THC is levied by the lines as a separate charge to be paid before a
container is allowed to exit the port of discharge in the USA. Some Australian
shippers were required to pay the charge and suffered a commercial
disadvantage as the amount had not been factored into the cost of landing their
products in the USA. The THC can be paid by either the US consignee or the
Australian shipper depending on the contract between the parties. Regardiess
of who pays the chargs, it is part of the overall cost of exporting containerised
cargo to the USA.

The Commission has also found that the lines gave shippers inadequate notice
of the impending THC prior to and during the tariff negotiation stages in late
1990. The inadequacy of communications has led APSA to believe that the THC
resulted in an overlapping of cost recovery by the lines and that this has
increased the cost of shipping containers to the USA.

The Commission tends to agree with APSA's assessment of the matter. This is
based largely on the documentation used by the lines to describe tariffs and the
THC and also because of inadequate communication by the parties to the
conference agreements in not giving notice of the new charge. Accordingly, the
Commission is of the opinion that, pursuant to section 10.45 of Parnt X of the
TPA, grounds exist for the Minister to be satisfied that

. parties to the above registered conference agreements have given effect
to the agreements without due regard to the need for outwards liner cargo
shipping services provided under the agreements to be efficient and
economical; and

. adequate and timely notice was not given of a change in negotiable
shipping arrangements.

Some of the parties to this dispute had earlier come to an arrangement with
NACON to settle the matter in a commercially acceptable manner through the
offer of reduced rates. However, one shipper group could not agree with the
terms offered as it wanted direct monetary payment for its commercial loss. In
the absence of their agreement the dispute remained unresolved and other
shippers were deprived of the opportunity to settie.



The Commission is concerned that Part X does not provide a flexible basis for
the commercial resolution of disputes on terms which are acceptable to all
parties and which also preserve whatever benefits conferences (as joint
ventures) may bring to the industry.

The only remedies available under Part X of the TPA are those that provide for
the Minister to direct the Registrar of Shipping to cancel the registration of an
agreement in whole or in part.

Had conduct not exempted under Part X occurred, the provisions of Part VI --
relating {for example) to pecuniary penalty, actions for damages or enforceable
undertakings -- could be considered. However there is insufficient evidence
presently available for the Commission to take any action in relation to any non-
exempt conduct that may have occurred.

The Commission does not recommend that the Minister use coercion in
attempting a commercial settlement acceptable to all shippers, for example by
threatening to deregister a conference agreement unless a form of
compensation is paid. In the first place NACON claims it is unable to offer any
refunds of rates by virtue of subsection 10 (2) of the US Shipping Act 1984.
Second, such a threat would be a gamble which could result in NACON choosing
to disband rather than pay a price it found commercially unacceptable. This
might have disruptive consequences for Australian trade to the USA in terms of
shipping capacity and frequency. '

In any event, it appears to the Commission that the existing Part X remedies
were framed with the intention of redressing any anti-competitive effects of a
conference agreement rather than coercing a conference to reach a com mercial
settlement. it follows that the Minister’s actions should be primarily directed at
eliminating anti-competitive detriments of registered conference agreements that
give rise to complaints.

The Commission’s enquiries do not indicate that APSA's complaint reflects a
misuse of market power that would justify dissolution of the NACON joint
venture. The shippers' problems arose because of the collusive nature of :ne
industry, and the fact that it is supported by a regulatory framework in Australia,
the USA and elsewhere that readily exempts discussions between compe!.iors,
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for example through the AUSDA conference agreement. It was this protected
collusive environment that allowed not only NACON but other lines jointly to
introduce a new charge and a new methodology in calculating their returns (i.e.
partial cost-plus pricing through a THC) with seeming indifference to the interests
of some APSA members.

Accordingly, the Commission recommends that the Minister should consider the
deregistration of the discussion conference agreement (AUSDA). This would not
be satisfactory to the APSA members who gave rise to the complaint because it
would not produce a commercial settliement. However, the problem is that the
inadequacy of remedies under Part X in these circumstances limits the options
for action by either the Minister or the Commission.



1. Introduction

1.1 Background

On 11 August 1992 the Minister for Shipping and Aviation Support referred to the
Trade Practices Commission a compiaint by the Australian Peak Shippers
Association (APSA) alleging that lines operating under registered shipping
conferences providing services from Australia to the East Coast USA and Pacific
Coast had breached certain provisions of Part X of the Trade Practices Act
(TPA). The matter related to the introduction of a terminal handling charge
(THC) by the conferences (and other non conference lines) for the movement of
export containers through shipping terminals in the United States of America. A
copy of the Minister's letter is at Appendix A.

Negotiations and consultations between exporters and the conferences pursuant
to sections 10.41 and 10.45 (b) of the TPA, and commercial discussions, had
failed to resolve the dispute and on the basis of advice provided to the Minister it
was considered that the complaint warranted investigation by the Commission.
The complaint was therefore referred to the Commission pursuant to section
10.47 of the TPA. This is the first such referral to the Commission.

1.2 Purpose of investigation and process

Section 10.47 of Part X of the TPA sets out a procedure whereby the Minister
may refer to the Commission, for ‘investigation and report' the issue of whether
grounds exist for the Minister to be satisfied in relation to a registered
conference agreement of one or more specified matters referred to in paragraph
10.45 (a) of Part X.

A copy of paragraph 10.45 (a) is attached to this report at Appendix B. The
paragraph sets out a number of circumstances in which the Minister may
exercise powers in relation to registered conference agreements. APSA alleged
that the conferences had not satisfied obligations under Part X and that two of
the circumstances in paragraph 10.45 (a) existed. Those circumstances were as
follows:



(i) The THCs were presented as a fait accompli, enforced by the lines
refusing to release cargo at US ports until THCs were paid. Accordingly
members of the conferences had not satisfied the obligation to
negotiate with a designated shipper body pursuant to section 10.41.

(i) The introduction of THCs undermined and destroyed economies
previously gained, in that they ‘clawed back' freight rates reduced by
competition. Accordingly members of the conferences had not satisfied
the obligation under subsection 10.45(a)(iv)A, to have due regard to the
need for services to be "efficient and economical’ in giving effect to or
applying a conference agreement.

APSA was also concerned that the THCs were introduced collectively with non-
conference lines.

The Minister's referral required the Commission to investigate the allegations
and report in a timely fashion. It did not specify any matters to be given special
consideration.

The Commission is required to maintain a public register of its investigations
pursuant to section 10.13. The register contains, apart from the Minister's
reference, written submissions and documents provided by interested parties
and this report. There is a procedure enabling confidential material provided by
interested parties to be excluded from the register. Some information provided
by the conferences has been excluded on the grounds that the material was
commercial in confidence.

1.3 Relevant conference agreements

In the light of APSA's letter of complaint {attached to the Minister's reference),
the Commission considers that the conference agreements to which the
complaint from APSA directly relates (and which therefore are under scrutiny)
are the following agreements appearing on the register of conference
agreements (kept pursuant to section 10.33) that are concerned with trade to the
East Coast USA and Pacific Coast.



Australia - Pacific Coast Rate Agreement (up to and including
Variation No 3) First registerad on 14 December 1989. Variation
registered on 3 October 1991)

Australia - Eastern USA Shipping Conference Agreement (up to and
including Variation No 3) First registered on 14 December 1989.
Variation registered on 3 October 1991)

The parties to the above agreements are:

Hamburg - Sudamerikanische Dampfshifffahrts - Gesellschaft Eggert
Amsinck (Columbus Line);

Associated Container Transportation (Australia) Limited (ACT A); and

Blue Star PACE Limited (formerly known as Valuemodel Limited)
(Blue Star)

It was noted in both agreements that Associated Container Transportation
(Australia) Limited 'has, or will shortly sell its assets the subject of the Trade
under the Conference Agreement to Blue Star'. The acquisition took place in
late 1991.

The stated purpose of both agreements is to provide a vehicle for co-operation
among the carriers in providing an efficient, reliable and stable service in the
trade from Australia to the East Coast USA and the Pacific Coast. The
agreements authorise the parties to meet and reach consensus or decision on &
range of matters including rates and charges applicable to the trade. Another
related registered conference agreement, the Columbus / Pace Space Charter
Agreement, between the above parties, authorises each line to charter space on
each other's vessels operating in the trade. The above conference agreements
are in essence a joint venture between Blue Star and Columbus to provide a
competitive service in the trade from Australia and the East Coast USA and
Pacific Coast. A Chairman and Secretariat is appointed under the agreements
to (amongst other things) maintain records of the conferences' activities, file
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documents with relevant government agencies and give notice of any change in
negotiable arrangements as may be required under the TPA.

Australia/US Discussion Agreement (up to and including Variation
No 2) First registered on 4 April 1980. Variation registered on 3 October
1991 between

Columbus;

Associated Container Transportation (Australia) Limited;
Blue Star PACE;

Australia - New Zealand Direct Line (ANZDL); and
Nedlloyd Lijnen B.V. {Nedlioyd Lines)

The purpose of this agreement is stated to be the promotion of service, stability
and efficiency in the Australia /US trade. The agreement authorises the parties
to discuss and reach a non binding consensus (and to give effect to any
consensus arrived at) in regard to rates, rules, terms and conditions of common
carrier service in the trade. A Chairman and Secretariat is appointed under this
agreement to (amongst other things) maintain records of meetings and
discussions), file documents with relevant government agencies and give notice
of any change in negotiable arrangements as may be required under the TPA.

Secretariat services in Australia for all the above agreements are provided by the
same persons. However there is a separate Chairman for the discussion
agreement and for the joint venture conference agreements. in addition the

- discussion agreement Chairman is also the Secretary of the joint venture
conference agreements. The administration of all conference agreements is
therefore provided by the one organisation, with the Chairmen and the
secretarial staff overlapping in their responsibilities under the agreements. This
reflects the fact that the activities of all of the above conference agreements
overlap to some extent as they are all concerned with joint discussions on the
trade to East Coast USA and the Pacific Coast. The conference agreements
between Blue Star and Columbus are referred to in this report as NACON. The
term AUSDA is used to refer to the discussion agreement between Blue Star,
Columbus, ANZDL and Nediloyd.



The above agreements have also been filed with the US Federal Maritime
Commission (FMC) and have exemption from US anti-trust laws in a similar
manner to exemptions provided under Australian law.

In a letter dated 5 November 1992 to the Minister for Shipping and Aviation
Support, Blue Star sought clarification of the precise terms of reference to the
Commission in relation to this investigation. it raised a concern that the relevant
registered conference agreements had not been clearly identified. Blue Star
pointed out that it had not been a party to the conference agreements which
were in place when the THC was introduced in 1991 and it queried whether the
Columbus/PACE Space Charter and Sailing Agreement came within the ambit of
the reference to the Commission.

The Commission took the position that identification of relevant registered
conference agreements in the Ministerial reference was not a matter of critical
importance as to whether or how the Commission should carry out an
investigation. Notwithstanding the Ministerial reference to carry out an
investigation, the Commission felt it was not precluded from conducting
investigations or making enquiries into any matters affecting trade or commerce
as it thinks fit. In any event APSA had, just prior to the Ministerial reference,
raised directly with the Commission its concerns regarding NACON's introduction
of THCs.

The identification of relevant registered conference agreements is important to
the following three questions:

. Are the parties to collusive conduct (in these circumstances) exempt from
certain provisions of the TPA or are they at risk under the Act?

. In regard to which conference agreements (if any) should the Minister
exercise power under section 10.44 of Part X to direct the Registrar of
Liner Shipping to cancel the registration of a registered conference
agreement (and thereby deprive parties of an exemption)?

. To which conference agreements (if any) have parties given effect, or
applied, without due regard to the obligations under
subsection 10.45(a)(iv) or section 10.41?
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Those questions can be answered only following a broad range of enquiries
designed to test the allegations by the complainants. Strict identification of
agreements would appear necessary only if it were intended to cancel
registration, challenge non-exempt conduct, or confirm that obligations under
subsection 10.45(a)(iv) have not been fulfilled.

1.4 Submissions received

On 7 October 1992 the Commission distributed an issues paper to approximately
40 organisations which it believed had an interest in this matter. The distribution
list inciuded APSA members, other exporters, the NACON member lines, other
shipping lines, Australian, New Zealand and US government regulatory bodies,
relevant trade unions and stevedores. The issues paper (a copy of which is at
Appendix C) asked interested parties to comment on the allegations made by
APSA concerning firstly, the alleged failure to negotiate, and secondly, the
allegation that services were not efficient and economical.

Written submissions were received from the parties listed below. Copies of the
submissions were placed on the publiic register maintained by the Commission
and the various parties to the dispute (the NACON lines, APSA and its members
that made submissions) were asked to reply to the comments in the
submissions.

o Australian Peak Shippers Association

APSA is the designated peak shipper body registered under Section 10.03 of
Part X of the TPA, representing the interests, in relation to outward liner cargo
shipping services, of Australian shippers generally.

APSA was formed in November 1990, representing more than 90% of Australia’s
liner exports, drawing its membership from industries such as wool, meat, metals
and minerals, malt, dairy, onions, table grapes, and bodies representing regional
interests.

In addition to the allegations which gave rise to the Ministerial referral, APSA’s
submission observed that NACON had ‘taken a very cavalier attitude to iife for

10



many years' and had never seriously been prepared to negotiate rates in the
absence of competition.

it further stated that:

'... generally NACON has announced freight increases on a take it or
leave it basis and very few concessions have been made over the years...

It has only been during the ultra competitive years when up to ten
independents were vying for business that NACON was prepared to
consider concessions.’

o Australian Horticultural Corporation (AHC)

The Australian Horticultural Corporation (AHC) is a statutory marketing authority
established to encourage, facilitate and co-ordinate horticultural marketing,
particularly export. Under the AHC (Export Control) Regulations, a licence is
required to export apples, pears, citrus and nashi pears outside the Australian
domestic market. Previously the Australian Apple and Pear Corporation and
now the AHC (alongside representatives of licensed exporters and growers) had
undertaken negotiations with shipping conferences for apple and pear freight
rates and services. The Australian Horticultural Exporters Assaciation (AHEA),
which was declared the designated secondary shipper body for the industry on
31 October 1990, did not make a submission.

AHC stated that it had never received official notification of the THC for trade to
-East and West Coast USA and that the lack of notification gave the AHC and
industry no ability to negotiate better rates knowing all up costs to obtain an
overall competitive position in the US. As a resuit of the lack of notification and
negotiation by NACON, growers who had exported product to the US had
suffered economic loss.

o) The Metals and Minerals Shippers Association of Australia Limited
(MAMSAAL)

MAMSAAL was declared a designated secondary shipper body under Part X of
the TPA on 17 May 1990, representing exporters of metals and minerals.

11
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MAMSAAL submitted that, through introducing THCs into Australia's northbound
trade with North America, the conferences involved were ‘clearly intent on
achieving a de facto freight increase’. It said that, to its knowledge, no notice of
the THC implementation was given to either the peak shipper body or
MAMSAAL's shipper members generally.

o Austratian Dairy Corporation (ADC)

ADC is a member of the Dairy Industry Shipping Association which was declared
a designated secondary shipper body under Part X of the TPA on 2 May 1990.
ADC, which claimed not to have been informed of the impending introduction of
the THC also contended that NACON did not provide the Australian dairy
industry with competitive rates and that the THC surcharge made the industry
even more uncompetitive.

In particular, ADC submitted that freight rates offered for shipment from Australia
to North America are 48%-62% higher than those for shipments from New
Zealand for the same product, shipped on the same vessels, owned by the same
ship's owners.

In addition to objecting to the THC it pointed to alleged collusive conduct on the
part of conference and non-conference members (particularly through the
Australia/US Discussion Agreement) and called on the Commission to
'‘commence prosecution of relevant carriers, and ... to ask the Court to make
findings of fact upon which dairy exporters can rely in claiming a refund from the
relevant carriers of THCs imposed unlawfully'.

o Woot Industry Shipping Group (WISG)

WISG, which was declared a designated secondary shipper body under Part X
of the TPA on 17 May 1990, is a related body of the Australian Council of Wool
Exporters (ACWE).

WISG stated that it was made aware of the proposed introduction of THCs (in a
letter of 5 December 1990 from NACON to ACWE) and protested the matter. |t
met with NACON to try to discuss the charge but claimed that the meetings had
failed to make any progress on its concerns. WISG stated that the wooi industry
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had great difficulty in negotiating with NACON over previous years. In its opinion
there was little flexibility in NACON's tariff pricing structure and agreement by
commercial negotiation was difficult to achieve.

All of the ahove four shipper groups, representing dairy, wool, metals and
horticulture, provided detailed information in addition to that provided by APSA
on the circumstances surrounding the introduction of THCs in the North
American trade and the effects on their particular members. The four groups are
occasionally referred to in this report as the ‘APSA complainants’. No other
shipper group members of APSA provided written submissions or complained to
the Commission.

o NACON

NACON provided two submissions. The first directly addressed both the
negotiation process undertaken prior to APSA making its complaint to the
Minister and the issue of economy and efficiency of service.

Costing information on THCs was aiso provided and confidentiality was
requested. The Commission granted confidentiality to a portion of the
information (which it deemed to be commercially sensitive, but denied

confidentiality to some material which it believed should be on the pubtic register.

NACON agreed with the Commission's assessment on confidentiality and
consented to the material being made public.

In summary, NACON submitted that the APSA complaint was without merit and
that in all the circumstances the Commission should not in its report make
findings which could form the basis of directions by the Minister under

section 10.44 of the TPA (to cancel registration of a conference agreement). It
contended that the conference had fulfilled its obligations to negotiate the
introduction of THCs and that the services negotiated met the economic and
efficiency standards under the Act.

The second submission was made in response to matters raised at a meeting
between staff of the Commission and the NACON lines on 14 Decemnber 1992.

13



o New South Wales Shippers Association (NSWSA)

The NSWSA is an association of NSW shippers that is not registered as a
designated shipper body under Part X although it intends to seek registration in
the near future. NSWSA's submission:

] objected to the imposition of THCs by conference and non-conference
carriers to US ports;

Q alleged that the THCs were imposed by ABC Containerline (a non-
conference carrier) in breach of Part IV of the TPA;

a requested the Commission to commence prosecution of relevant carriers
by way of exemplary action;

a requested the Commission to ask the prosecuting Court to make findings
of fact upon which all Australian shippers rely in claiming:

- refund from the relevant carriers of THCs imposed unlawfully; and
- damages suffered by ADC in its US markets.

The Commission also held interviews with shippers and lines to obtain general
information on the trade to West and East Coast USA. The parties interviewed
were as follows.

14



Shippers

. APSA
. AHC
. ADC

. MAMSAAL

. WISG

. NSWSA

. Australian Meat Exporters Federal Council (AMEFC)

Lines

The NACON lines (Blue Star and Columbus)
. ANZDL

. Nedlloyd Lines

. ABC Containertine

. Cool Carriers

. Mediterranean Shipping Company

None of the parties interviewed chose to have a record of interview placed on
the public register as an oral submission, although information obtained at the
interviews and subsequent telephone calls is included in this report.

15
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2. Terminal handling charges
2.1 Definition

In general, for the purposes of this complaint, terminal handling charges (THCs)
are container port charges levied by container liners for the service of moving a
container from a ship to a position some distance away within the confines of the
container terminal at the port of discharge to enable clearance from the port.
The containers, either twenty foot equivalent units (commonly known as TEUs)
or forty foot equivalent units (know as FEUs) are placed within an area of the
terminal that allows consignees or their agents to pick them up and deliver them
to their next destination.

The introduction over the years of container terminals utilising sophisticated
cranes and moving equipment has changed port layouts so that private vehicles
are prohibited from travelling to and from the ship's side. On conventional
wharves, consignees are able to place their vehicles alongside the ship and
receive goods, generally known as ‘break bulk cargoes', directly onto their
vehicle. The dangers inherent in allowing public access to the ship's side within
container ports have prevented simitar access to container ships. Schematically,
the range of services involved in moving containers at the port of discharge can
be represented {in general} as follows:

. from ship's tackle to a terminal stack, by crane and moveable chassis
(usually provided by the lines);

. from the terminal stack out of the port through the terminal gate, by
consignee.

The question of which of the above services are incorporated within the THC and
their relationship with the freight rate (or the 'blue water' or ‘open water’
component) is important to an understanding of APSA's complaint.

In its submission APSA quoted the definition of THCs used by NACON in its
North American Tariffs, introduced in January 1981, as:

17
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'The services performed in moving or conveying cargo from ship's tackle direct

to place of rest on the terminal shall be known as a terminal handling charge'

However, in the course of negotiations during this dispute in 1991-1992, NACON
acknowledged that the above tariff rule did not accurately describe the services
relevant to terminal handling charges. The definition was subsequently changed
in late 1992 to read:

'The cost of services performed in moving or conveying cargo from under
ship's tackle along side vessel on discharge terminal to exit of terminal
gate shall be known as the terminal handling charge'.

Whereas the earlier 1991 definition suggested that the services falling within the
range of the THC fell between the ship's tackle and the terminal stack (as
interpreted by APSA because of the use of the words 'place of rest'), the new
definition made it clear that the THC included all services from the ship's tackle
to the terminal gate -- not only those services up to the terminal stack.

APSA views this distinction as important because the definition of the freight rate
at the time the THC was introduced {according to NACON's published tariffs)
was on a ‘terminal to terminal depot’ basis.

APSA's interpretation is that the terminal depot is synonymous with the terminal
stack and that the freight rate at the time therefore incorporated both the 'blue
water' service component (i.e. from the port of departure to the port of discharge)
as well as the container handling service component from the ship's tackle to the
‘terminal stack', which was described in the tariffs as the 'place of rest’.

- It is this interpretation of services from the ship's tackle to terminal stack (or
terminal depot , or place of rest) that has led APSA to allege that an overlapping
of cost recovery has occurred. The contention is that NACON has recouped its
costs of moving containers from the ship's tackle to the terminal stack from both
the shippers (through the freight rate) and from the US consignees, or others,
who were required to pay the THC (covering all services from the ship's tackle to
the terminal gate) before they could remove containers from the port.

18
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2.2 Terminal handling charge costs

The actuat costs to move containers from the ship's tackle to a stacking location
within the terminal for delivery to consignees can vary between different ports
and between conferences for the same ports. APSA provided a list of USA-
inward THCs that described the amounts charged by different conferences and
independent lines. APSA said that a large component of THCs was negotiable
between the shipping lines and the terminais, and this presumably is reflected in
the varying amounts charged. The amounts charged for TEU containers ranged
for example from a low of $175 for the Calcutta, East Coast India,
Bangladesh/USA Conference, to $686 for the Japan-Atlantic and Gulf Freight
Conference (All Water), and for the Trans Pacific Freight Conference of Japan
(Mini Landbridge).

NACON provided a copy of a report prepared by Dart Maritime Service setting
out details of THC filings with the US Federal Maritime Commission as at 17
December 1991. The report listed THCs for a number of trade routes from and
to US ports with wide ranging amounts being applied similar to those examples
provided by APSA.

During the course of negotiations with APSA to resolve this dispute in 1991,
NACON explained the various costs associated with THC operations falling
between the ship's discharge tackle and the exit gate of the terminal {(which they
claimed justified the charge) as follows :

stack/wheels: This refers to the cost of lifting a container from the ground (from
stack) onto a chassis to facilitate delivery to the receiver.

gate charges: These apply to all movements into and out of terminais and
relate to costs associated with matters of safety, inspection, security and
cargo/container control. NACON stated that gate charges are an inherent part of
terminal costs incurred by the lines.

royalties/assessments: These relate to levies paid by carriers to cover terminal
employees' union welfare, medical expenses and pensions etc.

19



miscellaneous terminal assessments: These cover subsidies paid by carriers
to ILA manned container freight stations.

chassis leasing, M & R and refurbishment and owned chassis provision:
These relate to costs associated with providing suitable equipment to facilitate
efficient terminal movement and delivery of containers. The equipment is owned
or leased either by the lines or the terminal.

customs and inspection charges: These represent the average cost of
physically presenting cargo for customs inspection of bonded seals in order to
allow movement from the terminal. The costs are not associated with customs
clearance or duty.

administration: This is a pro-rated charge based on the various administrative
functions carried out at terminal locations which are related to cargo delivery.
This includes provision for administrative costs involved in the care and
maintenance of refrigerated cargo.

northbound full throughput: These are charges based on TEUs which cover
conversion from FEUs and relate to load containers only.

refrigeration costs: These reflect the lines’ actual costs incurred from
management information systems for holding refrigerated cargoes at terminals.
These costs include liquid nitrogen together with supply tanks and labour costs
associated with the handling, administering and monitoring of refrigerated
cargoes.

wharfage: This is an assessment by the port authority against the cargo as a
charge for the use of property and facilities provided by the authority.

percentage cost increase element: This is a provision for known and
anticipated cost increases.
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2.3 Introduction of THCs in the North American trade

The THCs complained of were introduced by the parties to the relevant
conference agreements (i.e. the NACON lines and ANZDL) on 1 January 1991,
fallowing filings in November 1990, as required, with the US Federal Maritime
Commission. Nedlloyd and ABC Containerline also filed the same THCs in
November with the same effective date i.e. 1 January 1991.

The THC amounts were as follows:

Australia - East Coast USA - US$290 per TEU
- US$580 per FEU

Australia - Waest Coast USA - " "

NACON said it had introduced the THCs because operating and US terminal
related costs had risen to the point that it had become necessary to recover a
greater proportion of the lines' operating expenses. |t was said that for a
prolonged period base ocean freight rates had not significantly increased and
that for the majority of commodities such increases as had been secured were
substantially below the rate of inflation. NACON provided details on freight rate
movements from 1986 to 1992 for a variety of commodities which showed that
rates had not kept pace with the CP1.

NACON said that THCs were now common in the US trades. ACT(A) and
Columbus, the NACON lines at the time of the introduction of THCs, were said to
be among the last to file and the THCs filed did not give full cost recovery.
'NACON claimed that as a THC of $US290 was already at that time established
in the southbound trades, it was thought appropriate by ACT(A) and Columbus
that the level should be no higher for northbound cargo. It was considered that
to charge full cost recovery in one application would be too much toe soon and
so partial cost recovery was introduced. With regard to cost recovery, and the
claim that shoreside costs were being absorbed by the lines, NACON stated:

‘The practice of ocean carriers absorbing shoreside costs in many areas
goes back to the introduction of containerisation. It appears to have its
genesis in the concept, which was urged strongly on behalf of shippers at
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the time, that the then new container method of handling cargoes should

not cost shippers more than the conventional method. The custom and
practice has been that container carriers traditionally absorbed most
terminal costs in most ports, incurred from the time the container was
released from the hook to the time it was delivered to the consignee. With
the gradual and continued erosion of freight rates in real terms, container
carriers were compelled to the realisation that they could no longer
continue to absorb the high level of these costs without recovery.

In recent times, throughout the shipping industry, container carriers have
been embarking upon a program of cost recovery. Specifically in the
Australia to United States trades the then NACON lines
(ACT(A)YColumbus) had absorbed shoreside costs for many years.
However, over time, many other trades into the US had changed their
practice in this regard and inbound THCs into the US are now the rule
rather than the exception in most trades. In collecting these shoreside
costs through the application of a THC, the NACON lines adopted the
approach that in the first instance the costs should be recovered at the
point where they were incurred, in much the same way that a THC had
been introduced in the southbound trades in 1986. There is no
suggestioh that the NACON lines' shoreside cost structure suddeniy rose
by US$290 per TEU, thereby precipitating introduction of the THC.'

NACON further submitted that, for an extended period on the US East Coast,
ACT(A) and Columbus had absorbed all the costs associated with terminal
operations and that on the US West Coast a substantial amount of these costs
had been absorbed up until July 1990 when existing terminal, wharfage and
handling charges were consolidated into a THC at US$240. This left the US
East Coast as the only part of the Australia to North America trade not having a
consolidated THC.

ANZDL (which provides only a US West Coast service) informed the
Commission at interview that it also introduced a THC on the US West Coast at
US$240 for TEU in July 1990 and increased it to US$290, effective 1 January
1991. The THC increase was filed in November 1990 at the same time as
NACON. ANZDL's THC definition included those services performed in moving
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cargo from the ship’s tackle to place on the terminal where loaded into railroad
car, truck or other vehicle or place of rest on terminal.

ANZDL claimed to have costed the various THC component services at more
than US$290. However they were aware that NACON was to charge US$290
and decided to charge the same amount.

ANZDL confirmed that it was a member of the registered discussion agreement
AUSDA between itself, Columbus, and ACT(A) at the time THCs were
introduced and amended in 1990 and1981. ANZDL and NACON both provided
copies of minutes of meetings, under the agreement, indicating that an increase
in the existing West Coast THC and the proposed introduction of an East Coast
THC was discussed and agreed prior to the filing in November 1990.

NACON stated that prior notice of the impending introduction of the THC on the
US East Coast was given in writing to ACWE on § December 1990, (copy of
letter at Appendix D) and to AMEFC on 15 November 1990 (copy of letter at
Appendix E). NACON also wrote to APSA on 11 December 1990, welcoming its
formation and claimed to provide copies of all registerad conference agreements
and freight tariffs as an attachment to the letter(copy of letter at Appendix F).
The tariffs were said by NACON to inciude the THC changes filed with the
Federal Maritime Commission (FMC) in November 1990 although the letter does
not specifically mention this. APSA disputes that it was informed of the
impending THCs and does not recollect that the relevant THC filing pages were
attached to the letter of welcome.

Notwithstanding the advice to the wool and meat shippers, not all shipper groups
received prior notice of the impending charge. For example, MAMSAAL inits
submission stated that the first it heard of the THC was in early February 1591
when one of its members, Queensland Nickel, was obliged to pay a THC to
secure release of their bills of lading even though a tariff rate per TEU had
previously been set for 1 January 1991 to 30 June 1991 subject only to currency
adjustment and bunker adjustment factors (CAFs and BAFs).

The AHC claimed that it had still not received official written notification from
NACON of the THC. It claimed that the first notification horticulture exporters
received was in April 1991 when an Australian exporter was informed by an East
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Coast US importer that a THC had to be paid before the importer could pick up a
container of pears. AHC said that goods in this industry were sold on
consignment and all costs were deducted by the importer and exporter before
the final amount was received by the grower. AHC stated that, as neither it nor
the industry generally had been given notice of this forthcoming charge during
tariff negotiations between November 1990 and January 1991, exporters had no
chance to incorporate the additional cost in their quotes to North American
imponters and expected returns quoted to growers. AHC wrote to NACON on 18
April 1891 expressing the industry's concem at lack of notification, that the
additional charge could not he absorbed in costings at that stage and that it
would be the grower who would lose out. A copy of AHC's letter is attached at
Appendix G.

Although the wool industry was informed of the impending introduction of a THC
(even though notification was to a related body of the registered shipper
association), there was criticism of the manner in which they were introduced.
For example, a 15 December letter from the Boston Wool Association to ACWE
stated:

‘The timing and the manner in which this has been generated and
presented, could not be more ill-advised or financially unworkable.

On business already concluded for shipment January 1, 1991 and
onward, there is no possible way for these additional costs to be either
absorbed by merchants and mills or passed on to clients. Accordingly, we
do not believe the trade here will be able or willing to pay. This could
obviously lead to serious problems between shippers in your country and
their clients in the U.S.A.'

2.4 Payment of THCs

NACON submitted that THCs had existed for many years prior to January 1991
in the Eastern Canada trade at between Can$100 to $165 per TEU, and as
wharfage and handling charges (converted to a uniform THC of $240 from 1 July
1990), in the West Coast North America trade. For the West Coast North
America trade, the wharfage and handling charge (prior to 1 July 1990) had
been assessed by the lines {aside from any wharfage charges imposed by the
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ports) at $5.00 per 2000 Ibs. Thereafter a charge of $9.40 per 200C Ibs applied
until the $240 THC became effective.

NACON said that these charges were for the account of North American
importers and that Australian exporters had never raised the matter of these
charges with the NACON lines, nor had the charges formed part of northbound
freight rate negotiations. NACON submitted a 24 April 1991 letter of renly to
AHC's complaint regarding lack of notification. This said "... these charges were
regarded purely as a matter between North American importers and the lines
and should not be construed to be forming part of the northbound ocean freight
structure, much the same as Australian port charges do not form part of the
negotiated base freight rates'. A copy of NACON's letter is at Appendix H.

In view of the prior existence of THCs in Eastern Canada and the West Coast
America trade, the essence of APSA's complaint must be seen as first, the
increase from US$240 to US$290 for THCs on the West Coast and second, the
introduction of THCs (replacing any previous wharfage and handiing charges) on
the East Coast at US$290. APSA's letter of complaint refers only to US ports.

Commercial shipping arrangements are usually arranged as free on board (fob)
or cost , insurance and freight (cif). For fob contracts , the exporter is
responsible for transport to, and loading of cargo at, the port of origin. The
importer is responsible for arranging all other transport and insurance. With cit
contracts the exporter is responsible for the transportation (freight rate) and
insurance of cargo up to the port of discharge. In some cases, the exporter
might also agree to pay on-shore costs at the port of discharge. Most shipments
are cif.

APSA submitted that:

'... up until January 1991 containerised freight rates had always been
negotiated on a Terminal/Terminal Depot basis as set out in the Tariffs.
All costs to move containers from point of receival in Australian ports to
point of delivery at US Ports were included in the Terminal/Terminal
Depot rates. This was the custom up until January 1991 and accepted by
NACON since, APSA believes, from the introduction of containerisation in
the early 1970s.’
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As noted previously, APSA understood that the rates payable by the shipper
included coverage of all costs up to the place of rest on the terminal, commonly
understood as the terminal stack. APSA submitted that pnior to the introduction
of THCs on East Coast USA in January 1991, a handling charge of US$70-90
was levied against the consignees for collection of the containers from the
terminal stack. APSA contends that the terminal costs for moving containers
from the ship's tackle to the terminal stack had been absorbed by NACON since
the early 1970s as part of the operational costs built into the freight rate but that
NACON had decided to charge that cost over and above the terminal/terminal
depot freight rate in the form of a surcharge additional to the agreed tariff, (albeit
as a charge to US consignees) incorporated in the previous handling charge of
around US$70-90. NACON claimed not to be aware of this previous handling
charge.

APSA contends that, as there was no concurrent reduction in the freight rate
negotiated with APSA members to take into account the new THC, the NACON
lines had recovered the costs of moving containers from the ship’s tackle to the
terminal stack from both the Australian shippers (through the rates negotiated in
1990), and the US consignees (or others) through the new THC. As the US
consignees had (according to APSA), previously paid only US$70-90 to coliect
TEU containers, APSA considered that around US$200 was being collected
twice.

As stated previously, some Australian shippers were required to directly pay the
THC for a number of reasons notwithstanding that the charge is ordinarily levied
against US consignees. For example:

o) shipments by consignment where charges such as THCs are deducted as
costs in the final payment to growers,

O shipments where the Australian shipper has agreed to pay handling
charges at the port of discharge ; and

O where the Australian shipper is also the North American importer.
Regardless of whether Australian shippers were required to pay directly THCs or

US consignees paid the charge, the cost would be reflected in the final price
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obtained by Australian shippers to market their products in North America. The
Commission has estimated, based on information provided by the complainants
on TEU rates negotiated just prior to introduction of the charge (and accepting
that some components of the THC were formerly paid by consignees), that the
US$290 charged for a TEU represented an increase in costs of approximately
4% to 10%, depending on the cargo.

27



28



1335

3. International considerations

To put this complaint in context it is heipful to examine the circumstances in the
US surrounding the introduction of THCs. This section looks at the role of the
FMC in the introduction of the charges and how THCs were introduced in other
trades.

3.1 Federal Maritime Commission

Regulation of liner shipping in the USA is administered by the FMC. This body
oversees a system in which carriers are granted anti-trust immunity to form
conferences on condition that the tariff rates on offer are made available on a
non-discriminatory basis and that the rates (both inbound and outbound), are
filed with the FMC and made open to public inspection.

In accordance with s. 8 of the US Shipping Act of 1984, filed tariffs are required
to:

(Section 8) (a) state the places between which cargo will be carried;
(b) list each classification of cargo in use;

(c) state the level of ocean freight forwarder
compensation, if any, by a carrier or conference;

(d) state separately each terminal or other charge,
privilege, or facility under the control of the carrier or
conference and any rules or regutations that in any
way change, affect, or determine any part of the
aggregate of the rates or charges; and

(e)  include sample copies of any loyalty contract, bill of
lading, contract of affreightment, or other document
evidencing the transportation agreement.

The NACON lines accordingly are required to comply with the above tariff filing
procedures.
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Section 10 of the US Shipping Act 1984 also lists a number of prohibitions, in
particular that no common carrier may (inter alia),

(Section 10) (1)

(3)

(4)
(5)
(6)

(A)

charge, demand, collect, or receive greater, less, or
different compensation for the transportation of
property or for any service in connection therewith
than the rates and charges that are shown in its tariffs
or service contracts;

rebate, refund, or remit in any manner, or by any
device, any portion of its rates except in accordance
with its tariffs or service contracts;

extend or deny to any person any privilege,
concession, equipment, or facility except in
accordance with its tariffs or service contracts;

except for service contracts, engage in any unfair or
unjustly discriminatory practice in the matter of -

Rates

A general exemption power is provided at s. 16 of the Act. This allows the FMC,
upon application or on its own motion, to order or rule exempt for the future any
class of agreements between persons subject to the Act or any specified activity
of those persons from any requirement if it finds that the exemption will not
substantially impair effective regulation by the FMC, be unjustly discriminatory,
result in a substantial reduction in compstition, or be detrimental to commerce.

3.2 FMC hearings

There are two recent FMC hearings that have a bearing on this matter.
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o FMC Docket No. 91-16 Meat importers Council of America, Inc v
Australia-Pacific Coast Rate Agreement Et Al - February 25,
1992;(MICA Inquiry).

The MICA Inquiry concermned a complaint by an association of US meat
importers (MICA) in March 1991 alleging breaches of ss 10 (b) (1) and 10 (b) (6)
(D) of the Shipping Act of 1984 in that certain ocean common carriers had
untawfully required MICA to pay THCs before containers of Australian meat
exports could be released from US ports.

MICA's main contentions were that:

O the THCs were properly considered part of the freight costs assessed
against the cargo; and

O in fight of the cif nature of the US importers' purchase contracts with the
Australian shippers (who consign cif), and the fact that the carriers accept
cargo for delivery based on a contractual arrangement with shippers that
the freight will be paid by the latter, THC as a matter of law must be paid
by the shipper.

MICA contended that the carriers had unlawfully assessed the US importers for
THC instead of the shippers and that they had refused to release the cargo until
the THC had been paid by the US importers.

MICA did not contend that the carriers had no right to file a separate handling
charge in their tariffs. MICA’s complaint was that the carriers were prohibited
under the Shipping Act of 1984 from looking to the US importers for payment of
the THC and that, if the carriers were to recover the THC costs, they had to do
so from the shippers.

The Administrative Law Judge hearing the matter concluded that MICA had not
shown that the respondent lines had violated the Act by collecting THCs from the
complainant's members and therefore dismissed MICA's complaints. In the
course of the hearing, the Judge ocbserved (at page 7):

'Prior to implementation of the THC, cif importers in the United States had
historically paid the wharfage and handling charges (of about $161 per
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TEU) applicable on cargo imported to the US West Coast ports, and -
shippers-consigners of meat did not generaily prepay this charge. Since

the ocean carriers introduced the THC in February 1991,
shippers-consignors have generally not been paying THC charges for
shipments of frozen meat. THC has occasionally been prepaid on meat
shipments, but this is not normally the case. With respect to all cif
shipments (except those few with prepaid THCs), the carriers have locked
to the US cif importers for payment of the THC, and they have paid the

THC as a condition for release of the cargo.

Invoices issued by the meat sellers in Australia and New Zealand indicate
that the meat is sold cif, but in cases where the sellers have broken the
charges for freight and insurance out of their total cif price, the freight
charges have not included the amount of the THC.'

In its 'Order Adopting Initial Decision' of the initial hearing, the FMC confirmed
the Judge's finding that MICA had not shown that the carriers were engaging in
unfair practices within the meaning of section 10(b)(6)(D) of the Shipping Act.
The FMC noted: '

To the extent the unfairness standard necessarily requires a subjective
determination, MICA's argument is further weakened by the fact that its
members have the power and opportunity to obviate the impact of the
THCs when they bid on the cargoes in the first place. MICA's real
complaint appears to be that Respondents' rate structures enable the
shippers to claim that THCs are not considered freight charges under a cif
contract. Invocation of section 10(b){(6)(D) against the carriers, however,
is not an appropriate substitute for a contract action against the shippers
in a court of law. Nor are the Commission's processes the preferred
alternative to the consignees' adapting to evolving commercial practices
when they make their contract bids.’

o FMC Docket No. 91-14 - Notice of Inquiry concerning the use and
effect of surcharges by Common Carriers and Conferences -
January 17, 1992 (Surcharges Inquiry).
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The FMC's Surcharges Inquiry concerned a petition sought by the Agriculture
Ocean Transportation Coalition (representing US shippers} in 1991 which sought
an amendment to the FMC's tariff and service contract rules to define
surcharges and prohibit inclusion of a profit component in a carrier or conference
surcharge.

The objections to surcharges were essentially twofold. Firstly, that they resuited
in excessive charges, and secondly that they were confusing in that they were
difficult to compute and anticipate.

The FMC denied the petition on the grounds that there was no factual basis for
rulemaking and in any event the petitioner did not propose a workable solution.

The FMC did note {at page 42) that current surcharge practices, including
proliferation of new surcharges (such as THCs), do complicate the process of
identifying the applicable bottom line cost to shippers. The FMC did not attempt '
to strictly define the term ‘surcharge’ (preferring to use the term as a matter of
convenience), but took it to mean any non line haul commodity rate.

As to the effect on rate levels, the FMC noted {at pages 40-42), as follows:

'Oft-cited examples about THCs being increased at paces far exceeding
public port access fee increases appear based on the unfounded belief
that THCs are pass-throughs of those fees, although the record does not
clearly reflect whether that belief derives from a lack of shipper-carrier
communication or from actual carrier misinformation. It is evident from
the conference responses in this proceeding that THCs are intended to
compensate carriers for terminal-related services provided by carriers,
some of which may otherwise be included in the line-haul rate, as the
shippers argue has traditionally been the case.

Other objections relating to rate levels appear premised on the position
that structuring rates to include surcharges or break-outs necessarily
yields a higher bottom-line cost to shippers. This may be so, if carriers
are, in fact, so reluctant to raise their freight rates that despite any
decrease in or elimination of surcharges, they would resist raising their
commodity rates accordingly. On the other hand, lump-sum rates,
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rolled-in charges, or limitations on surcharge usage versus line-hau!
increases could result in the same bottom-line costs but with different or
fewar component parts. There is no basis in the record for the notion of
some shippers that if, for example, THCs were prohibited, those charges
would scmehow disappear, and not simply be added to the freight rate. It
is also possible that in some instances, restrictions on surcharges couid
yield higher overall rates. Automatic roll-ins, and rates not advising
shippers of component part descriptions could, in fact, be used to
increase rates.

The Commission will assume that carriers' general pricing strategies,
which include heavy reliance on use of surcharges, must prove
advantageous to carriers; otherwise we doubt the carriers would choose
this method of pricing. We note, however, that the Commission does not
have statutory authority to regulate the leve! of rates charges, nor does
the 1984 Act prohibit carriers from seeking to eamn profits. Any
cost-inflating effect occasioned by the use of surcharges, even if inferred
or proven, has not been established by the shipper participants in this
proceeding to be uniawful.

Another questionable premise for many of the shipper grievances is that
carrier unwillingness to discuss any detailed justification for their pricing
practices, or deliberate carrier deceptiveness in characterising their
charges, results in significantly higher carrier rates. The overwheiming
majority of shippers not only recognise but vociferously complain that
carriers' surcharges are not exact cost-recovery devices, but are instead
revenue-enhancing mechanisms. It is, therefore, unclear how shippers
are being deceived. Clear and voluntary explanations by carriers of their
charges, citing extrinsic factors or particular services, would appear to be
a sound business practice and essential to good carrier-shipper
relationships. In this regard, the carriers have demonstrated not oniy a
significant public relations problem but also a surprising apparent lack of
concern about it. However, carrier explanations and representations tc
shippers of their charges have not been shown necessarily to have a real
impact on the actual rate levels. Accordingly, allegations that surcharge
practices yield higher overall costs to shippers have not been proven, and
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would not constitute grounds for Commission regulatory acticn in any
event.'

3.3 Relevance of FMC hearings

The relevance of the above hearings to APSA’s complaint has a number of
dimensions.

First, it is clear that, at the time of introducing the uniform THC in January 1991,
the carriers were moving to a clearly defined separation between shore based
and off-shore costing. The result was that charges increased for shore based
services. The FMC declined to become invoived in discussion of the
appropriateness of this methodology.

Second, according to the FMC, the question of who pays the shore based costs
is a matter for contractual negotiation between the shipper and the consignee,
not FMC regulation.

Third, there was a concerted effort on the part of shippers and importers in the
US to deflect the burden of increased on-shore charges to others.

The difficulties that some Australian exporters faced in marketing their products
in the US (i.e. being forced to pay the THC) appears to have occurred partly
because of the disruption and confusion that occurred through the arbitrary
introduction of the THC, the challenges before the FMC and possibly the low
level of bargaining power of some Australian exporters.

3.4 Application of THCs in other trades

General detaiis on how THCs (or their equivalents) were introduced in trades
from Australia to other geographic locations were provided by some of the
complainants.

MAMSAAL stated that THCs in other trades, e.g. UK/Europe and certain Asian
ports, were negotiated 'sensibly and without too much consternation’ between
the respective conferences and the peak shipper body of the day. For example
In the case of the UK/Europe trade, the conference broke its terminal depot to
terminal depot rates down into three parts -- port service charge (or THC) at port
of loading, ocean carriage leg and port service charge at port of destination.
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However, MAMSAAL stated that this reduced the ocean carriage leg
commensurately so that the total transport cost was not affected.

AHC stated that THCs or port service charges (PSCs) had been advised during
negotiations for many years. For exampie with the Australia to Europe Shipping
Conference (AESC) the PSCs are detailed during negotiations and set for the
season at a local currency figure. Conversion to the Australian dollar equivalent
is set on the exchange rate as of 1 February each year for cases where PSCs
are prepaid in Australia. It is only the actual freight rate which is negotiated.
However the PSC/THC is taken into account in the overall costs of shipping
cargo.

WISG stated that THCs in other trades for wool shipments have come about
through negaotiation. For example, an attempt by the AESC to introduce a five
part tariff for the 1989-90 season, inciuding a European port service charge
component, was unsuccessful and wool exporters are still not paying a charge
separate from the wool rate of freight. On the other hand, THCs were
successfully introduced on all containerised shipments of cargo from Australia to
Taiwan, agreed between the Australia Northbound Shipping Conference and
APSA at formal negotiations in August 1992.
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4. Competition factors
4.1 Australia/US (North America) liner trade

The liner based export trade from Australia to North America for the period
1990 - 91, has been valued at $2257 million (representing a volume of 1366
million tonnes).! The total value and volume for liner trade to all regions for the
same period has been reported as $16 398 million (representing a volume of
9881 million tonnes).

The Australian export trade to the USA is characterised by a cargo mix of
predominantly basic agricultural and primary products, |n addition, it is generally
accepted that the volume of the trade is such that it can sustain only a few large
carriers.

NACON made the foliowing observations on the Australia to North America
trade:

'From the perspective of the ship operator, the frade is a difficult one in
which to operate. Historically, it has been plagued with over tonnaging
and depressed freight rates. In the past decade these conditions have
claimed many casuaities and a number of prominent lines have been
forced to withdraw from the trade. The passing parade includes such
names as:

ACT(A) (1971-1991), ANL (1971-1985), ANZCL (1984-1988), Atlanttrafik
(1960-1986), Farrell Lines (1965-1983, FESCO (1977-1980), Hong Kong
Island Line (1984-1988), Hyundai (1984-1990), Karlander (1970-1986),
PAD Line (1921-1988).

In the East Coast US trade, there have been no new entrants since ABC
Containerline in 1979.

The Australia to North America trade is not viewed by shipowners as

' Prices Surveillance Authority Report No. 42 'Inquiry into Land Based Charges in Austratian
Ports by Ocean Carriers and Conferences' 28 August 1992 p.8

37



1387 -
giving adequate return on investment and the NACON lines and cther
longer-term carriers in the trade have not been able to make forward

plans to replace their ageing tonnage.

That Blue Star Line and Columbus Line have been able to continue to
offer a conference service to North America is due largely to the fact that
they have re-engined and taken other measures to make fuel efficient
their ageing fleets, coupled with the lines' ability as conference operators
to make efficient, rationalised use of tonnage and equipment.

Collectively, Blue Star Line and Columbus Line - the only two NACON
lines - currently offer Australian exporters some 80 sailings to North
America each year. The NACON lines' northbound liftings in the Australia
to United States are made up of:

Commodity Approx %
Frozen meat . 80.0
Wool (ACWE) ' 3.0
Dairy (ADC) 25
Metals and minerals (MAMSAAL) 2.5
Apples and pears (AHC) 2.0
Other cargoes (including beer, wine, 10.0

household effects, manufactured goods)

100.0°

There are two US reports, one published in 19892, (the FMC Section 18 Report),
and another published in 19923 (the Advisory Commission Report), that make a
number of observations on the inbound US Australia/New Zealand trade.

2 Federal Maritime Commission 'Section 18 Report on the Shipping Act of 1984’ September
1989 Washington DC

2 United States 'Advisory Commission on Conferences in Ocean Shipping' April 1992
Washington DC
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The Advisory Commission Report noted that in the Australia/New Zealand liner
trades, meats were the most important exports to the US and that reefer
requirements therefore distinguished the major types of vessels used.

The FMC also observed that although the trade was able to sustain only a few
large carriers, it remained vulnerable to competition from transhipment services
via Far Eastern ports. It noted that there had been relatively little growth over
the past 12 years in the cargo mix (predominantly basic agricultural and primary
products).

Commenting on rates in the inbound US-Australia trades, the FMC observed that
the recessions in the US in 1980 and 1982 had cut the growth of imports from
Austraiia over the next several years and that the reduction in cargo volumes
had resulted in decreasing rate levels. Since that time cargo volumes had
resumed their growth to the Pacific Coast and, since 1985, the trend in declining
rates had ceased. This contrasted with the volumes to the Atlantic Coast, which
remained depressed. One important factor in this was the growth in intermodal
cargo moving from Pagcific Coast ports (by land across to the East and
elsewhere). The weakness in volumes had resulted in a downward trend in rate
levels to the Atlantic Coast.

4.2 Shipping capacity

The following information on present shipping capacity in the trade was obtained
from interviews with shippers and lines, from records maintained by the
Department of Transport and Communications and the US Advisory Commission
Report. According to those sources the export trade to West and East Coast
USA is serviced by the following.

Blue Star Line and Columbus Line

Both these lines combine as NACON to provide a weekly conference service to
East Coast North America.

Qo from: Sydney, Melbourna, Brisbane and also accepting cargo in
the Fremantle to Cairns range.
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to: Philadelphia, New York , Charleston, Norfolk, Jackonsville,
Halifax, New Orleans, Port Everglades, Houston
Using eight vessels with a general capacity of approximately 1300 TEUs each,
(including reefers)
o} The conference also offers a weekly West Coast North America service:
from: Sydney, Melbourne, Brisbane and also accepting cargo in
the Fremantle to Cairns range.
to: Honolulu, Seattle, Tacoma, San Francisco, Los Angeles and

also delivering cargo to Vancouver.

Using five vessels of lesser TEU capacity (between approximately 738 to 1203)
including reefers

ACT(A) was the line operating in conjunction with Columbus at the time the THC
was introduced in January 1991. Blue Star Line became invoived in NACON
after it purchased ACT(A)'s service to the East and West Coast of North America
from P&O which purchased ACT(A) in 1991.

ABC Containerline
Offers a sailing every 18 days
from: Fremantle, Melbourne, Sydney
to: New Orleans, Charleston, Philadelphia, Halifax

Using five vessels with a capacity of over 1400 TEUs each, with reefer capacity.
The line's container service is operated in conjunction with a bulk service
contracted to supply mineral sands to the DuPont Corporation of USA.
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International Marine Transport Line,
BHP International Transport Line and
Nedlloyd

Trading as: BHP-IMTL Service

Nedlloyd has exclusive rights to market containers while IMTL markets bulk
space. Containers are offered with monthly frequencies only.

Offer a monthly West Coast service

from: Melbourne, Sydney, Brisbane, Fremantle

to: Los Angeles, New Westminster, Oakland, Tacoma
and a monthly service

from: Tasmanian ports

to: Los Angeles, New Westminster, Oakland, Portland

Using six vessels, three of which have no set capacity for TEUs, one with 674
TEUs including 54 reefers and two with capacity for 504 TEU including 36
reefers. Configuration of vassels changes from time to time.

Australia-New Zealand Direct Line
ANZDL offers an integrated intermodal service with sailings every 12 days

from: Melbourne, Sydney, Brisbane
(cargo from Tasmania, Fremantle and Adelaide is
centralised at the line's expense)

to: Oakland and Los Angeles
intermodal service is used to move cargo throughout United
States, and Canada.
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Using four vessels, two with capacity of 1400 TEU and two with capacity of 900
TEU, both including reefer capacity.

Cool Carrlers

Cool Carriers has a world wide pool of 70 ships, some of which are used in the
Australia to US trade. The ships are not container ships but use a specialised
refrigerated pallet service. The ships for this trade are diverted from the US
Waest Coast to Tokyo route to Austratia. Until recently the line offered two
monthly services but has rationalised this to a three weekly service using smaller

capacity ships.
from: Broome, Darwin, Townsville, Mackay, Port Alma, Brisbane
Newcastle, Melbourne, Adelaide (subject to seasonal
conditions)
to: Huneme (West Coast USA) where an intermodal service is

used to distribute cargo to required destinations.

Using six vessels of palletised reefer capacity. Cool Carriers is not a container
line and does not use a container terminal.

Mediterranean Shipping Company
Offers an East Coast service to the US East Coast
from: Sydney, Melbourne, Fremantle
to: Baltimore, Boston, New York, Norfolk, Wilmington

Using container vessels drawn from a pool of 45 ships. The service is
conducted via South Africa and Europe with a 35-40 day delivery time.
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The US Advisory Commission Report noted that 20 carriers, four of which were
stated to be conference members, wers operating in the US-Australia/New
Zealand trade in 1990. (ANZDL and ACT/Pace were included as conference
members). Not including the independents mentioned above (interviewed by the
Commission), the report also listed the following lines:

O American President Lines
Hyundai Merchant Marine (Hyundai Australia Direct Line)
Ocean Star Container Line
Sea-Land Service
Scan Carriers/Barber Blue Seas
Wiihelmsen Lines
COSCO _
Compagnie Generale Maritime
K Line
Neptune Orient Lines
Nippon Liner System
Orient Overseas Container Line
Safbank Ltd
Zim Israel Navigation

From these lines there are a number of transhipment services available to
shippers utilising services through the major Asian hubs of Tokyo, Singapore
and Hong Kong. There was general consensus among the shipping lines
interviewed by the Commission, that transhipment services account for about
10% of the trade to North America and that the share is growing.
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4.3 Conference market shares

The Department of Transport and Communication (DOTAC) provided the
following information on conference and non-conference shares of Australian
exports (by volume) to North America for the period 1987-88 to 1990-91.

Year

1987-88

1988-89

1989-90

1990-91

Conference

%

45.7

33.1

47.5

'43.5

Non-conference

%

54.3

66.9

52.5

56.5

NACON estimated that current conference listings as a proportion of the total
JOC (Journal of Commerce) statistics for USA, by weight {(excluding bulk
shipments of aluminium, sugar, iron and steel and sand), to be approximately
46%. Including bulk cargoes, Conference shares would be approximately 20%.

The US Advisory Commission Report noted the following inbound
US-Australia/New Zealand market shares for conference and independent lines.
(Note that for 1990 ANZDL couild also have been included as a conference

member).
% by tonnage

1984 1985 1986 1987 1988 1989 1990
Independent | 26 54 64 52 47 50 47
Conference 73 45 35 45 51 48 52
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% by value
1964 1985 1986 1987 1988 1989 1990
Independent a3 46 54 5 51 50 43
Conference 66 53 44 48 48 49 56

The above information is indicative of general market shares for the overaii trade
to the US. However, a more relevant indication of the state of competition (for
the purposes of APSA's complaint),is the shares held by NACON and others in
relation to the specific commodities marketed by the APSA members which gave
rise to the complaint.

The competition among lines for the business of different commodity groups can
vary depending to a large extent on the pecuiiar characteristics of the
commodities being transported. For example, horticulture products, meat and
(to a large extent), dairy products, require refrigerated transportation. This can
resuit in a limitation on the available services. Dry cargo, for example wool or
metals, would not be restricted to the same extent but in any event may require
specific port destinations and delivery times, as would other shippers. Some
commodities, such as meat, wouid generate greater and consistent volumes —
making them a more attractive cargo.

The Commission asked the APSA complainants (and the meat exporter
association AMEFC) to identify the source, extent and impact of competition to
NACON over a five year period to 1992 for their particular commodity. NACON
also provided information and estimated market shares between the com modity
groups (based on seven month figures projected to 12 months), as did some
other lines through interviews with the Commission.
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ADC stated that the Australian Dairy Industry exported (approximately) the
following tonnnages to the US in the years 1990-91 and 1991-92.

Tonnes p.a.
o] cheese - 5000
o casein/milk powder - 3000 .
O whey powder - 390 .

Total - 8300.

It said that the bulk of dairy exports were shipped to the US East Coast. The
approximate value of the trade is A$16 million p.a.

ADC believed that the independent and non-conference carriers to US ports,
such as ANZDL and ABC Containerline, had provided some competition.
However, with ANZDL forming a 'Discussion Agresment' with NACON, the
competition had been reduced. It believed that, without the agreement,
exporters would be able to negotiate lower freight rates with non-conference
carriers.

Regardless of the competition between the lines it was generally dissatisfied with
rates offered from Australia to North America compared to those for shipment
from New Zealand to North America. ADC claimed that Australia's rates were
48% to 62% higher for the same product, shipped on the same vessels owned
by the same ship's owners.

NACON estimated its dairy freight market shares (based on a total of 10 513
tonnes p.a.} to be as follows:

NACON 77%

non-conference 28%
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WISG stated that the total value of wool exports shipped to the US for 1990-91
was 37 586 tonnes, valued at A$16 667 000 {source:Australian Bureau of
Statistics).

WISG stated that the main direct competition faced by NACON in northbound
trade has come from ABC Containeriine and ANZDL. It also made the point that
in recent times member lines of NACON and ANZDL had formed a Discussion
Agreement which, in their opinion, had further reduced the marketplace
competition.

NACON estimated wool freight market shares (based on a total of 42 827 tonnes
p.a.) to be as follows:

NACON . 24%
non-conference 76%

WISG noted that the NACON projected figures were based on highly active
months and that consequently, a current poor share of the total wool liftings
would seemingly distort NACON's actual liftings.

WISG also made the following comment on NACON's shares:

‘By way of note, we would point out that we understand the non-
Conference liftings advised by NACON include the liftings of ABC
Containerline and ANZDL. Under the Australia United States Discussion .
Agreement it is Wool's understanding that, effectively, all wool shipments
for the 1992/93 wool season, for which freight rates were effective from
1st August 1992, will be treated by Wool as Conference fiftings which
includes NACON and ANZDL, previously a non-Conference operator.

Wae consider the summary figures of the attachment to be misleading as
one cannot ciearly determine the proportion of wool liftings to NACON's
total business. NACON are predominantly a container operation in the
trade from Australia and therefore the inclusion of figures for bulk cargoces
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distorts the NACON share of total trade where their major business is
container cargoes.'

Nevertheless, WISG noted that NACON has lost support in the market place for
wool shipments resulting from a number of events, including the withdrawal of
direct calls to Charleston, delays in deliveries by their alternative service
arrangement, the handling of the THC issue and not coming to agreement with
the industry during commercial negotiations.

WISG further stated:

'NACON do react competitively in the market place and over recent times
there has been very competitive intearmodal rates quoted for wool
shipments between NACON and their competitors ANZDL and ABC
Containerline. This has resulted in lines receiving good support whilst
they were competitive, with support shifting between all the lines as they
have reacted to marketplace competition. Over recent times NACON
support has been low whilst they were uncompetitive.’

Horticulture

The AHC estimated that the total value of apple and pear exports to North
America in the years 1990 to 1992 was approximately A$4-5 million p.a. [t also
stated that the apple and pear industry has been restricted to using only the
NACON service for many years due to the United States Department of
Agriculture's (USDA) quarantine regulations. Under USDA regulations,
containers, equipment and vessels must be approved by USDA for carriage of
products to address any phytosanitary requirements. It was said that, until
recently, alternative services such as those offered by ANZDL and Nedlioyd
were not prepared to ensure their equipment met USDA standards. Hence it
was impossible to ship the fruit with other lines in competition with NACON.

In 1992 AHC deveioped a service with Cool Carriers, but only one vessel carried
pears to the East Coast. AHC said the timing of the vessels and increased trade
into the West Coast at the expense of the East Coast in North America, plus
other factors, saw this service under-utilised. During the period 1988 to 1991 no
service to North America other than NACON was used by the Australian apple
and pear industry.
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Metals

MAMSAAL contended that the main genuine liner competition faced by NACON
(northbound) over the last five years would have come from ANZDL and ABC
Containerline, although Hoegh Line, Nediloyd, Hyundai and others have had
some muiti functional presence. MAMSAAL also stated that ANZDL successfuily
promoted its intermodal concept from main West Coast ports to virtually
anywhere within the USA whilst ABC Containerline's focus was East Coast.
MAMSAAL alleged however that the impact of ANZDL's competitive presence
had given rise to the Australia United States Discussion Agreement involving
NACON member lines and ANZDL in a co-operative role.

It argued that freight rates from Australia to North America were not competitive
with northbound freight rates from Australia to other major trade areas and
possibly not with rates from New Zealand to USA. The point was made that
various transhipment arrangements (via other countries rather than direct) can
produce equivalent or lower freight rates from Australia and that this is perhaps
an indication of relative international competitiveness.- Examples cited were
transhipment via Europe, Singapore, Far East and North Asia. MAMSAAL also
contended that FMC rules (e.g. tariff filings), seriously inhibited market
competition.

MAMSAAL stated that its support for conference services was as follows

conference - 6 000 tonnes p.a. 8%
non-conference - 68 000 " 92%
74 000 " 100%

MAMSAAL estimated that the value from primary metals/minerals exported to
North America by MAMSAAL members is A$250 million per annum

Meat

Even though meat exporters did not join the other APSA members in
‘complaining about the introduction of THCs, the Commission feels it important to
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at least include meat exporters in considering the competitive environment in =~ =
which NACON operates.

Meat exports are a substantial and important part of Australia's trade with North
America and their presence in the market for container services would play a
large part in the marketing and pricing decisions made by containerised ocean
carriers.

The current total export value of meat to North America (as advised by the
Australian Meat and Livestock Corporation to NACON) is A$1.4 biilion p.a.

Varying estimates of market shares were provided to the Commission by the
lines interviewed. The Commission's extrapolation of these figures is:

%

NACON . 60
ANZDL 25
ABC Containerline 10
Cool Carriers and others 5

100
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5. Negotiations
5.1 The premise underlying Part X exemptions

Shippers' interests are equally served by ensuring not only that goods are
transported at the iowest possible price, but that adequate returns are obtained
by liners to ensure the long-term avaitability of efficient services. In most
markets this is brought about through open competition where market
participants compete with each other. In international liner shipping where
conferences exist (historically for the purposes of ensuring that long-run
availability of efficient services is maintained), the influence of competition is
diminished and safeguards are therefore required to ensure that shippers’
interests are protected from the collusive nature of conferences.

Efficiencies are brought about through the pooling arrangements of conferences.
Safeguards for shippers are achieved by control of the content and working of
conference agreements and the imposition of negotiation obligations on lines.
The understanding is that effective negotiation can oceur only when adequate
information is available to both parties.

The information needs of the conference parties are the service requirements
and technical aspects of the cargo to be transported. There are two aspects of
shippers' information needs. First, they need to be assured that a service is
provided with the right capacity and frequency. The second need has more to
do with ensuring that the tariffs on offer do not take advantage of the diminished
competition implied by the collusive nature of conferences. In this respect,
shippers need to know the relationship between aspects of the quality of service
and the costs.

The Commission believes that the requirements of s. 10.41 of Part X of the TPA
were designed to meet this need for information on the part of shippers.

5.2 Obligation to negotiate

In general, s. 10.41 requires that parties to registered conference agreements
negotiate with relevant designated shipper bodies when requested in relation 10
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negotiable shipping arrangements. A full copy of s. 10.41 is attached at
Appendix .

Specifically, s. 10.41 requires that parties to conferences

o take part in negotiations whenever reasonably requested and consider
matters raised,;

o make available to shipper bodies information reasonably necessary for
the purposes of negotiation;

o provide a duly authorised officer of the Department (DOTAC) with
information the officer requires relating to the negotiations; and

o give each relevant designated shipper body at least 30 days notice of any
change in negotiable shipping arrangements.

5.3 Chronology of negotiations

In its first submission to the Commission NACON produced a chronology of
events which listed a number of meetings between the NACON lines and APSA.
NACON stated:

‘Blue Star PACE and Columbus suggest that the chronology set out .....
speaks for itself, The lines maintain firmly their views as to the validity of
it and their belief that, as the chronology shows, the lines have met their
obligations under Part X concerning taking part in negotiations with APSA
and making available to APSA information reasonably necessary for the
purposes of those negotiations.’ '

As noted eartier in this report, some of the shippers involved in bringing about
the complaint against NACON and other lines were made aware of the THC
changes only some time after January 1991. The changes were made known to
the meat shipper body only in November 1990 and to the woo! industry shipper
body in December 1990. The existence of the charge was made known
indirectly to other Australian shippers by US importers, not officially by NACON

or the other lines. A process of negotiation pursuant to Part X of the TPA and

discussion involving the NACON conference lines, ANZDL., the conferences’
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sacretariat and officers of DOTAC, was carried out up until the Minister's referral
of the complaint to the Commission.

What follows is a chronology of the events preceding APSA's complaint and the
attempts at settling the dispute through negotiation, constructed from information
provided by NACON, the other lines, the APSA complainants and DOTAC.

1990

o) Tariff negotiations were held in late 1990 between Australian shippers and
NACON, as well as other lines, to settle rates for the following yearly rate
period.

AHC for example, accepted rates from NACON for 1991 subject only to
CAF and basic service charge (BSC). There was no indication in letters
from NACON to AHC dated November and December 1990 and January
1991, setting out proposed rates, that new THCs or handling charges
would be levied.

MAMSAAL and ADC also negotiated rates in late 1990 for the following
year. MAMSAAL's rates with NACON were qualified only to include
CABAF (currency adjustment and bunker adjustment factors), while
ADC's rates were stated to be subject only to CAF, BSC and Tasmanian
arbitraries for transhipment to Melbourne.

November 1990
NACON, ANZDL, ABC Containerline and Nedlloyd filed amendments with
the US FMC introducing THCs on the US East Coast and increasing
existing THCs on the West Coast.

15 November 1990 — NACON wrote to AMEFC advising of THCs to be
introduced effective from 1 January 1991.

29 November 1990 -- Minister for Shipping and Aviation Support issued
press release on the formation of APSA.
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December 1990

5 December 1990 -- NACON wrote to ACWE advising of THCs to be
introduced effective from 1 January 1991.

11 December 1990 -- NACON wrote a letter of welcome to APSA.

January 1991

O

1 January 1991 -- THC became effective on US East Coast. Existing
West Coast THC increased. NACON's filings noted that the charge did
not apply to refrigerated meat until 10 February 1991.

February/April 1991

Q

AHC was informed in April by an exporter that Columbus had announced
to US importers in February that a charge of $US290 was to be levied per
container on East Coast USA. The US buyers were unwilling to pay the
extra fee and Australian growers uitimately paid the difference.

Similar complaints made to APSA by exporters of wool, dairy and
minerals to East Coast USA. Representations made to APSA to negotiate
with NACON and ANZDL.

July 1991

e

12 July 1991 -- TPA Part X negotiations initiated by APSA with Columbus,
ACTA(A) and NACON Secretariat. APSA, MAMSAAL, ACWE, AHC and
DOTAC present.

NACON's response was that, as there were legal proceedings currently
before the US FMC, brought by the Meat Importers Council of America
{the MICA Inquiry), on who shouid pay THCs in the US, any release of
data on the THC would have an adverse impact on the lines' defence
before the FMC. Negotiations were adjourned until further information
could be obtained from overseas.
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o 23 July 1991 NACON letter to APSA providing confidential costing
information on the THC service components (See Appendix J). In

additio
the foll

August 1991

n to providing the confidential costing information, NACON made
owing points:

The Australia to East Canada and Australia West Coast North
America trades have had THCs (or equivaients in place ‘for many
years').

The charges had never formed part of, or been referenced in, any
negotiations of northbound rates.

In the past the lines-had absorbed all costs at East Coast US
terminals and to a lesser extent at West Coast North America
beyond the ship's hook principally for administrative and
competitive reasons. However as a consequence of the gradual
and continued erosion of freight rate returns on the one hand and
increasing terminal costs on the other, the lines could no longer
continue to absorb these costs resuiting in the decision to move to
a position of cost recovery and place terminal charges where they
properly lie, in common with the custom and practice of practically
all other US trades.

The lines racognised that the language accompanying the THC in
their tariffs might not fully describe the services covered. They
viewed the rates as being 'hook to hook'. The THC was designed
to cover costs incurred from the time the cargo was discharged
from the vessel up to the time it was delivered to the receiver.
NACON said the terminology was subsequently to be reviewed.

ge} 7 August 1991 -- resumption of TPA Part X negotiations on THC with
Columbus, ACTA(A), NACON Secretariat. APSA, MAMSAAL and
DOTAC present.

The NACON Secretariat had made a condition on the resumption of
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negotiations that only those shipper representatives who were at the
previous negotiation could attend and that substitute representatives were
not acceptable, the reason being that confidential information on costs
could be discussed. This condition meant that, because of previous
commitments, wool and horticulture shippers could not be represented.

APSA was of the view that the information provided on THCs was
incomplete and that several of the cost components were for services
outside those falling within the THC definition as understood by it. It
sought a suspension of the THC until this dispute had been settled and
until an audit of the THC costing figures had been performed. MAMSAAL
queried why the THC was uniform for all US ports. NACON replied that it
was to avoid charges of discrimination by US ports.

September 1991

o

12 September 1991 -- resumption of TPA Part X negotiations on THC.
Columbus, ACTA(A), NACON Secretariat, APSA, MAMSAAL, ACWE,
AHC, DOTAC present (also negotiated minimal service levels pursuant to
provisional registration of three varying conference agreements --
Aust/Canada, Aust/East Coast USA, Aust/Pacific Coast).

o NACON agreed that the definition in the tariff rules concerning terminal to
terminal rates was misleading but that its legal advice was not to amend it
pending outcome of the FMC hearing and not to suspend the THC.

October 1991

o 29 October 1991 -- TPA Part X negotiations were instituted by APSA with

ANZDL pursuant to the Australia / US Discussion Agreement, concerning
the THC. (Columbus, Blue Star Line and NACON Secretariat attended as
observers). Also present were representatives of the table grapes,
horticulture, wool, dairy and malt shippers and MAMSAAL.

APSA queried the reasons for ANZDL introducing the THC and sought
explanation on the quantum of costs and the uniformity of the THC
compared to other lines. ANZDL responded that it would provide THC
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cost details and how it was developed if confidentiality could be
guaranteed.

December 1991

o

18 December 1991 -- a Ministerial consultation with the NACON lines
(Columbus and now Blue Star following its acquisition of ACTA(A)),
pursuant to subsection 10.45 (b) was instituted by DOTAC's Ministerial
Delegate to obtain an undertaking or action from the parties in an attempt
to settle the dispute.

Options for an undertaking were discussed and the lines agreed to
consider and resume discussions with APSA on their complaint and a
form of undertaking.

January 1992

Q

28 January 1992 -- Columbus and Blue Star wrote to DOTAC stating that
they were willing to provide further data on the quantum of THC costs to
address the issue of whether its services were efficient and economical.
The lines declined to enter into a formal undertaking but stated they would
consider pursuing another course of action. They also declined to
suspend THCs or reimburse for THCs previously paid.

February 1992

O

21 February 1992 -- letter from Columbus and Blue Star to APSA
addressing the THC costs (copy attached at Appendix K). The lines
noted that:

'Shipping lines in a heavily competitive position are very like any other
business and at times absorb charges that normally rest elsewhere and
we acknowledge in the East Coast North America trade that Terminal
Handling Charges have not been passed on to the consignees in the past
despite a clear acceptance in North America of the Terminal Handling
Charge concept.

This does not mean that lines are obliged to continue the practice
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indefinitely as they must be guided by economic and efficiency aspects.

The lines do not accept the charge of 'doubie dipping'. We have merely,
for a time, absorbed a shore side cost that rightfuily belongs elsewhere
but there comes a time that such absorptions cannot continue if lines are
to remain efficient and economical.’

24 February 1992 -- resumption of Ministerial consultation with NACON
lines pursuant to s. 10.45 (b) by DOTAC Ministerial Delegate to obtain an
undertaking or action from the parties to the dispute. (Columbus, Blue
Star, APSA, MAMSAAL and WISG present).

The NACON lines tabled information on the THC components (see

Appendix K) which, according to APSA, identified that an allowance for
terminal costs had been built into the 1990 conference freight rates. In
APSA's view this demonstrated that at least some terminal handling
charge components had been paid by shippers in 1991 and that the
conference had not been absorbing those costs.

APSA reiterated that it would accept the THC subject to checking the
figures, as long as the previcus allowance for terminal costs was taken
out of the freight rate structure.

DOTAC proposed that the lines reducs their freight rates to take account
of earlier allowance for terminal costs and give APSA 30 days notice
(pursuant to Part X of the TPA), of intention to increase rates to reflect the
current commercial situation. The lines agreed to give the matter
consideration.

July 1992

o

Columbus and Blue Star in correspondence with DOTAC stated that they
had reached a satisfactory agreement with three of the four commodity
groups (metal, dairy and wool), through offering a reduction in rates for
one year, as an attempt to settle the dispute.

AHC argued that because some of its growers (who were affected by the
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1991 THC introduction), were no longer in the US market, they could not
take advantage of any future decrease in rates. AHC proposed that the
NACON lines provide financial assistance in promoting Australian
horticulture in the US which would increase the prospects for their
growers re-entering the market. A figure of A$124 000 was quoted by
AHC as a suitable figure. This was similar to an amount of A$123 794
that AHC had previously caiculated as being suitable compensation for
container shipments that were subject to the disputed THCs. NACON
claimed it was unable to accept the proposal, saying that any direct
payments to AHC would contravene FMC prohibitions on the rebate,
refund or remittance of rates.

The offers to the shippers were not made severable by the lines as non
acceptance by any ons of the parties would stiil keep the dispute alive.

(AHC made the point in a letter to NACON of 4 May 1992 that a 10%
reduction in rates offered by NACON in the process of 1992 rate
negotiations was in their view prompted by the offer of competitive rates

from Cool Carriers at the time and was not to be seen as a way of settling

the dispute arising from the 1991 imposition of a THC).

11 August 1992

O

Referral of APSA's complaint to the Commission pursuant to s. 10.47 of
the Act.

21 September 1992

o

Advice by NACON to APSA that amendments to the Tariff Rules filed with

the FMC concerning ‘application of rates' and ‘terminal handling charge’
were being proposed. The amendments varied the terminology
describing the boundaries of base ocean rates and the boundaries of
terminal handling charges. (See Appendix L). The boundary of terminal
handling charges now read from ship's tackle to the terminal gate.
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5.4 Adequacy of negotiations

The Commission is of the opinion that THCs fall within the definition of
'negotiable shipping arrangements’ pursuant to s. 10.41 of Part X and that their
introduction falls within the various obligations of conference members under
Part X. The charges were the subject of discussions and agreement in the
context of three conference agreements (the two NACON agreements and the
AUSDA agreement). Negotiations on the THC were entered into by NACON and
ANZDL when requested by APSA. Information to justify the THC as a valid
charge under the conference agreement was presented by the conference
members during the course of negotiations.

This section examines the four requirements found in s. 10.41 relating to the
negotiation obligations.

o  Sub-section 10.41(1)(a) — Take part in negotiations whenever reasonably
requested and consider matters raised.

From the information provided by the parties, it is clear to the Commission that
the NACON lines and ANZDL (in separate negotiations pursuant toc AUSDA) did
take part in negotiations with APSA (the relevant designated shipper body)
whenever reasonably requested. There is no basis to find that the NACON lines
or ANZDL refused to negotiate or that they had impeded the holding of meetings
with shippers to the extent that there was a contravention of the provision.

There was no information provided on the detail of negotiations between APSA
and ANZDL. APSA's main concern, as far as ANZDL was concerned, appeared
to be that there was no notification of the charge and that it had introduced the
THC at the same time and at the same rate as NACON, thereby depriving
shippers of competition in this area.

At the 7 August 1991 meeting (between Columbus, ACTA(A), NACON

-Secretariat, APSA, MAMSAAL and DOTAC) APSA noted its displeasure at a

condition that had been placed on restricting attendance to only those persons
who had been to the previous meeting. The NACON Secratariat Chairman
(according to a record of the meeting made by DOTAC and examined by the
Commission, and according to comments made by APSA and some of its
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members) stated that as confidential costs were to be discussed, only those
persons who had been at the previous meeting could attend. Wool and
horticulture interests were not represented because of prior commitments.

The Commission does not consider that the NACON lines breached the
provision as they did in fact enter into negotiations with APSA. However, the
restriction on attendance seems to the Commission to have been an
unnecessary limitation on the carriage of the negotiations. Any officer of a
designated shipper body suitably authorised should be allowed to attend
negotiation meetings. it should be noted that the horticultural interests at the
negotiation meetings were represented by staff from the AHC which is not a
registered designated shipper body nor a member of the designated shipper
body — the Australian Horticultural Exporters Association. The NACON lines did
not use this point to frustrate or impede the carriage of meetings.

There is also no indication that the NACON lines did not consider matters raised
in the meetings. There was delay in considering the APSA complaint in the
earlier stages of negotiation. NACON's expianation is that it was occasioned by
the MICA action before the FMC. However there was ample consideration of the
comptaint particularly in the latter stages after Blue Star Line purchased ACTA
and the Managing Directors of Blue Star and Columbus became personally
involved in the negotiations and made offers to settle the dispute.

0 Sub-section 10.41(1)(b) -- Make information available to shipper bodies
reasonably necessary for the purposes of negotiation.

In its submission of 28 October 1992 APSA claimed that NACON did provide
information 'although of insufficient transparency to be of any real use'. It also
claimed that the confidential figures attached to the NACON ietter of 23 July
1991 wers in fact quite meaningless because APSA could not establish whether
they covered both import and export containers or whether in fact they covered
the operations of other conference vessels.

ADC claimed that the information provided to APSA on a confidential basis was
not meaningful and appeared to take no account of variations in port charges at
different ports.
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AHC and WISG relied on APSA's assessment of the information provided as
they were preciuded from obtaining some it by conditions allegedly set by
NACON's Chairman at the 7 August 1991 negotiation meeting.

The Commission was given a full copy of the confidential information that was
provided by NACON during the negotiations. A copy of some of that material
appears on the public register (and is attached at Appendices J&K) minus the
information and documentation that has been excluded for confidentiality
reasons.

The information comprised:

o NACON letter of 23 July 1991 with attachment detailing total costs of THC
components for all US ports divided by the total number of containers
moved in 1990 (plus a cost factor) and the stated cost per TEU (shown as
more than the US$290 charged).

0 Reply by APSA querying the cost items and requesting the source or
authority of the costs as otherwise ‘they are seen to be piucked out of the
air'; and total figures for all terminals "i.e. total annual running costs and
total annual throughput. In this way we can establish whether the
allocation of costs to the Australian THC charge is proportional or
otherwise.’

O NACON's response of 2 August 1991 commenting on each cost item and
advising that the source of the data was the lines’ own internal
management information systems. Total throughput figures for all
terminals including annual running costs was not provided as it was said
to be proprietary information and as such not made availabie to the lines.

o} Documents given by NACON lines to APSA under confidentiality at
meeting on 24 February 1992 (attached at Appendix J) convened by
DOTAC as a 'consuitation meeting' pursuant to s. 10.45 (b) of the Act.

These last documents were a summary of average terminal handling charge
costs for 1990 compared to the costs incurred in a voyage (used as a sample) of
the 'Columbus Australia’ in May/June 1991 from Meibourne, Sydney, Brisbane
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and Wellington to East Coast USA. The documents inciuded invoices from
various US East Coast Port service providers (e.g. whartage, chassis leasing,
maintenance), and computer printouts from the lines' internal information
management systems. A number of the computer printouts were in German.

As stated in para 5.1, the Commission understands that the information needs of
shippers in the negotiation process centre on the relationship between aspects
of the quality of service and the costs. inadequate provision of information by
the lines would therefore be shown in two ways: first, through the lines either
withhotding information in their possession that would assist in shippers’
understanding of the THC cost components; second, by obfuscation in the
provision of that information.

Notwithstanding the above, a question exists as to whether the information
required by the shippers is the same as the information required by the lines to
decide on a particular figure for the THC. This in turn raises the question of
whether the THC was or should be set on a cost recovery basis or set with an
eye to the competitive position of the lines in the market. In other words, the
information used to decide on a level of charge wouid encompass more than just
cost.

The lines have stated that the actual figures arrived at {e.g. US$290 for a TEU)
are below cost. The assumption therefore is that the figures were set using
some market pricing principle. NACON's explanation (in its submission of

24 December 1992), was that:

'... as a THC of US$290 was already at that time established in the
southbound trades, it was thought appropriate by ACT(A) and Columbus
that the levei should be no higher for northbound cargo. It was
considered that to charge full cost recovery in one application would be
too much too soon, and so partial cost recovery was introduced.’

Whether the amounts charged were above or below cost is debatable. The
complainants refute the claim, pointing to the lack of transparency which would
produce evidence one way or the other. The Commission has examined the
information provided to APSA and it has similar difficulties in accepting the
information as justifying the quantum of the charge.
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Howaever, requiringghe lines to provide full costjustification.of their. THC figure_
could in effect be suggesting that they charge the full cost of providing that
service. The Commission does not believe that such a discipline should be
placed on the lines as it would destroy any fiexibility achieved through the
application of market pricing where non-conference competition is an effective
constraint.

It follows that an equally important information need on the part of shippers
(apart from knowledge of costs), is knowledge of available competition. In the
final analysis, the figure set on any negotiable shipping arrangement (such as a
THC) should be a function of the competition in the market.

With regard to this particular matter there may not have been the level of
transparency desired by some shippers. However, the obverse of this is to
query whether the shippers requite information to justify a cost based pricing
mechanism for liner services (including charges such as the THC) or is it that
they require only enough information to carry out negotiations on a change to a
negotiable shipping arrangement. |n this matter the Commission feels that for
the lines to fulfil their obligations they needed only to provide sufficient
information to enable informed negotiations to continue. The record of
negotiations maintained by DOTAC indicates that at the consultation meeting
held on 24 February 1992, for exampie, APSA noted that despite the inadequacy
of the figures on THC costs, they did achieve one thing. That was the
identification of an allowance made for terminal handling charges in the 1990
freight rates. This confirned APSA's belief that the 1991 rates should have been
reduced proportionately.

Accordingly, the Commission believes that the information provided by NACON
during the Part X negotiation period met the general criteria required.

0 'Sub-section 10.41(1)(c) -- Provide an authorised officer with information
as required, notify as to meetings, and permit attendance.'

An authorised officer is defined in subsection 10.02(1) of Part X as ‘an officer of

the Department who is authorised in writing, by the Minister for the purposes of

this Part.’ '
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The Minister of State for Shipping and Aviation Support appointed an officer in
November 1991 for the purposes of carrying on consuitations with the parties to
this dispute pursuant to subsection 10.45(b). There has been no indication that
NACON did not provide the authorised officar with the information required under
subsection 10.41(1)(c).

o) Subsection 10.41(2) -- Give each relevant designated shipper body at
least 30 days notice of any change in negotiable shipping arrangements
uniess the shipper body agreses to a lesser period of notice for the
change.

A 'relevant designated shipper body' is defined in sub-section 10.41(3) to mean:
(@) a designated peak shipper body; or

(b)  adesignated secondary shipper body nominated by the Registrar (by
written notice given to the parties to the agreement) for the purposes of
the agreement for the purposes of this section.

APSA was declared a designated peak shipper body on 27 November 1990 and
the entry in the Register of Designated Shipper Bodies maintained by DQTAC
notes that APSA is empowered to negotiate with all conference agreements
pursuant to the section.

The entries for designated secondary shipper bodies, including those
representing wool, horticulture, dairy and metals shippers, record that there are
no nominations empowering them (or for that matter any of the other designated
secondary shipper bodies in the Register) to negotiate pursuant to the section.

Accordingly, it would appear that for either of the conferences (NACON or
AUSDA) to comply with the 30 day notification requirement they had only to give
APSA the required notice. ANZDL, being a party to AUSDA, stated that it only
gave notice of the impending change (discussed under that agreement) to the
AMEFGC. lts records were unclear but believed notice was given in mid
November.

The NACON lines claimed that on 11 December 1990 the NACON Conference
Secretariat wrote to APSA welcoming the formation of the Association and
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claimed that it provided APSA with copies of all registered conference
agreements and tariffs. A copy of the letter is at Appendix F. NACON stated
that the tariffs attached to the letter included the THC changes filed with the FMC
on 15 November 1990. The letter does not specifically note the proposed
introduction of THCs but states that it is NACON's intention to provide amended
tariff pages as they are issued and also makes a commitment to giving shippers
a minimum 30 days notice of any upward adjustments in rates and charges.

NACON also provided copies of letters sent to the meat and wool shipper bodies
(Appendix D and E). In contrast to the letter to APSA both these letters
specifically noted the proposed introduction of THCs and the level of charges.
(There is a hand written note on the copy of the letter at Appendix F which refers
to the THC rules; however this was written after the letter had been sent to
APSA).

Subsection 10.41(2) requires that 30 days notice of any change be given. A
question therefore arises as to whether (in this case) the change relates to the
day on which the THC became effective (1 January 1991) or the day on which
the change was filed by the conference lines with the FMC.

The Commission's understanding of the 30 days notice requirement is that it is
intended to forewarn shippers of a change, provide ample time for them to
consider their shipping decisions under the revised arrangements, and negotiate
on the proposed change. If the effective date for introduction of the THC (i.e.

1 January 1991) is considered to be the day from which to measure the 30 day
period, the conference lines {i.e. the NACON lines and ANZDL) would need to
have given notice by 1 December 1990. The Commission's interpretation of the
requirement is that the effective date (i.e. 1 January 1991) is the date of change

‘from which to measure the 30 day notice period.

APSA was not declared a designated peak shipper body until 27 November
1990 and a press release on its existence was not issued until 29 November
1990. In these circumstances the Commission would accept that giving 30 days
notice of the change in shipping arrangements (effective 1 January 1991) would
have been difficult to achieve. In these circumstances the earliest possible
notice of a change would have to be accepted. NACON has claimed that its
letter of 11 December 1990 served as the earliest possible notice of change.
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In its submissions to the Commission, APSA has not accepted that it received
notice of the change regardless of NACON's letter of welcome of 11 December
1990. The Commission has similar difficulties in accepting that a "etter of
welcome' (with no specific mention of a new charge) can be characterised as a
notice of change to a negotiable shipping arrangement that has serious
implications for the cost of exporting Australian products.

The Commission considers that notwithstanding the difficulties in giving notice by
the required 30 day time period, NACON (and ANZDL) made a serious error of
probity in not diractly informing APSA of the impending introduction of THCs. It
also demonstrated a lack of concern for individual shipper groups (apart from
meat and wool), which had entered into freight rate negotiations in the latter
months of 1990 (or were still in the process of negotiation) by not informing
them.

NACON provided copies of letters that were sent to the meat and wool exporter
bodies informing them of the proposed THC. The letters, in contrast to APSA's,
specifically mentioned the THC. The Commission can only assume that NACON
did not consider APSA's other shipper members (the horticulture, dairy, minerals
and possibly other exporters) important enough to contact, in view of their small
share of conferencs liftings. The argument put forward (that there was no need
to inform them of the charge because it was directed at US consignees) is not
accepted by the Commission. The conference parties would have been aware
of the importance to Australian shippers of the THC, otherwise they would not
have specifically informed the meat and wool exporters. NACON's letter to the
meat exporters (AMEFC) specifically stated that the proposed changes were
being provided for their information and guidance’.

Moreover, the AMEFC, (being NACON's largest customer) informed the
Commission that, following receipt of the NACON letter foreshadowing the
charge, it held discussions with NACON and obtained a deferment for
refrigerated meat shipments until 10 February 1991. This enabled AMEFC to
adjust its marketing program.

‘The fact that a higher THC {on the US Waest Coast) and a new THC (on the US
East Coast) was being introduced, was an important consideration for Australian
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exporters due to the influence it wouid have on the landed cost of their products.
The conference parties would have recognised that this was important
information and the Commission considers that the intention behind the
notification requirements in subsection 10.41(2) was to provide for this
transmission of information.

Subsection 10.41(2) legally obliges parties to the conference agreement only to
give notice to the ‘relevant designated shipper body’ and APSA is that body (in
accordance with the definition in subsection 10.41(3)). However the
Commission cannot accept that the letter of 11 December 1990 from NACON to
APSA constituted 'notice of a change' by parties to the NACON and AUSDA
agreements, in relation to terms and conditions applicable to outwards liner
cargo shipping services provided under those conference agreements.

In addition, the Commission considers that the manner in which the THCs in
question were introduced by the conferences (NACON and AUSDA), in January
1991, did not promote conditions that encouraged stable access to Australian
export markets -- one of the principal objects of the provisions in Part X of the
TPA (subsection 10.01(1)(b)). On the contrary, the absence of any meaningful
dialogue with shippers in late 1990 leading up to the introduction of the THCs led
to confusion and disarray and ultimately caused an increase in costs for some
Australian exporters.
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6. Efficient and economical services

6.1 Terms of reference

APSA has also alleged a breach of the obligation under subsection 10.45 (a) (iv)
(A) of Part X, requiring parties to a conference agreement (in giving effect to or
applying a conference agreement) to have due regard to the need for services
provided under an agreement to be 'efficient and economical'.

APSA alleged in its letter of complaint to the Minister that the introduction of
THCs undermined and destroyed economies previously gained, in that they
‘clawed-back’ freight rates reduced by competition. There has also been an
allegation of what APSA termed 'double dipping'. The essence of APSA’s
allegation is that rates that had previously been negotiated were acceptable
(inasmuch as any party to negotiations on rates would be totally satisfied), but
that the manner in which the THC had been introduced had now reduced
whatever gains in terms of efficiency and economy had been achieved in the
past.

Bearing in mind the wording of subsection 10.45 (a) (iv) (A), the Commission
therefore views its task in this particular investigation to be to examine whether
the parties to the North American conference agreements (NACON and
AUSDA), have given effect to or applied the agreements, in relation to the
introduction of THCs, without due regard to the need for outwards liner cargo
shipping services provided under the agreements to be efficient and economical.

The other element attached to subsection 10.45 (a) (iv) (A) relates to capacity
and frequency of shipping services (i.e. 10.45 (a) (iv) B). This element is not
concerned with the introduction of THCs. The Commission did seek comments
on the element in its issues paper but the issue did not attract any adverse
comments and was not linked in any way to the primary issue of THCs.

In addition to the complaint relating to the introduction of THCs in 1991, some
shippers have also complained that the tariffs offerad by NACON (regardiess of
the THC) are not internationally competitive and are among the highest in the
world. ADC, for example, provided correspondence concerning a dispute with
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NACON over the high rates offered to Australian dairy exporters comparedto

New Zealand exporters. Other shippers made general comments on the
intractability of the conference in its tariff pricing structure.

The Commission notes the shippers' complaints concerning rates in general.
However for the purposes of this report (bearing in mind the Minister's terms of
reference), it proposes to look only at the effect which the introduction of THCs
has had on the economy and efficiency of services provided under the
conference agreements. The basis for the Commission's present investigation
under Part X of the Act relates specifically to the introduction of THCs, not a
dissatisfaction with tariffs.

6.2 Definition of efficiency and economy

The terms efficiency and economy in the context of internationat liner shipping
were considered by the Trade Practices Tribunal in Re Australia/Eastern USA
Shipping Conference (1975) ATPR 40-011.

With regard to efficiency, the Tribunal stated at para 2.28:

‘In one sense it is a general term which comprehends both the adequacy
of the service and the extent to which it can be said to be economical, and
relates these two factors to each other. In another sense it may refer
particutarly to the need for tachnical efficiency in the design, construction
and operation of Conference vessels, to the need for efficiency in cargo
loading, stowage and discharging, and for manageriat and marketing
efficiency in the Conference lines.’

As stated above, the Commission does not consider the issue of adequacy of
service and considerations of technical efficiency to be at issue in this
investigation due to the absence of adverse comments. Accordingly, it will
concem itself with answering whether the introduction of THCs had due regard
to their being economical.

The term economical was also considered by the Tribunal in the above-
mentioned case at para 2.6. With regard to economy of service the Tribunal

stated:
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'In order to determine whether a shipping service is 'economicai’, one
must first know what type of service is regarded by shippers as being
adequate to their requirements. When an 'adequate’ service has been
specified, the object should be to ensure that that service is provided at
minimum cost. An economical service will operate at or close to this
minimum cost level.’ |

6.3 Minimum cost levels

APSA has stated on a number of occasions that it does not object to the THC
per se. Rather, the argument has been on the manner in which the THC was
introduced and the quantum of the costs. The Commission considers that this
dissatistaction with the quantum of costs wouid focus on the period when THCs
were first introduced in 1991. Presumably, any subsequent renegotiation of
rates would have been conducted in the full knowledge of THCs and would have
been factored into the price at which exporters could market their products in
North America. As stated previously, there is little difference in who actually
pays for THCs; they are but one of the many factors in determining the
competitiveness of Australian products shipped to North America. APSA's
concem in this complaint is that part of the costs calculated within the US$290
THC were already reflected in the tariffs negotiated in 1990 for the subsequent
year and that lack of adequate notice of the introduction of THCs resuited in
financial loss to some shippers.

The Commission does not consider its task to be one of deciding whether the
use of THCs is justified, for example in terms of simplifying the pricing process.
Neither does it consider its task to be one of deciding whether the actuat costs
that NACON have allocated to the THC components (provided in confidence) is
justified. The negotiation process detailed under Part X provides for informed
discussion on the part of shippers and the carriers and the question of whether
particular costs can be justified is a function of that process. The Commission
does consider that it can comment on whether there was adequate information
provided upon which the shippers could make an informed decision within the
negotiation process and it has done so in Section 5.4.
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Howaever, in addition-¢ ageqvatmcnsting infarmation apdthe dagree of carrier,,
competition for shippers' products, the bottom-line for acceptable rates wili also
be established in thi& context of:

o the fact that the viability of carriers in the trade rests largely on the need
for shippers' products to remain competitive in North American markets;
and

o the fact that shippers' interests are served by an efficient and profitable
liner service which guarantees access to markets.

These considerations (along with adequate costing information for the shippers’
perusal) should ensure that an efficient (and minimum) cost leve! acceptable to
both parties is achieved. APSA's compiaint is that the optimal minimum cost
tevel was not reached for some shippers (the APSA complainants) because, at
the time that their containers were reaching North American markets in early
1991, an added cost for marketing their products (the THC), was being applied
by conference and non conference lines to that which was previously
understood. '

NACON provided details on the cost of THCs that listed a number of
components, all of which would have been known in 1990 at the time of tariff
negotiations between it and shippers. The cost of these components (detailed in
Chapter 2 of this report), would have played some part in NACON's calculations
when agreeing on tariffs which were negotiated at the time. NACON stated a
number of times that the lines had for some time been absorbing the costs and
had in 1990 decided to incorporate them (following other trades) in a separate
THC for the East Coast, and increase the existing West Coast THC.

APSA points to the tariff definitions in use at the time which stated that rates
apply from and to terminal/terminal depot. APSA's contention is that the costs
were being absorbed in the shore based component of the tariff which covered
those costs for moving containers from the ship's tackle to the terminal stack, i.e.
their interpretation of the terminal depot at the port of discharge.

'APSA's argument therefore (as the Commission understands it) is that in order

to satisfy the proposition that the price (including THCs) for shipping containers
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was at a minimum cost level to shippers, the tariff rates would need to reflect the
difference between the cost components that were transferred to the separate
THC charge and the cost components of the blue water part of the service. If
there was no reduction in the tariffs the conference lines could justifiably be
accused of overiapping their cost structure to produce an excess of returns over
those that were implied when the tariffs were negotiated in 1990 and of ‘clawing
back' rates that APSA claimed had been reduced by competition.

The conference lines have not demonstrated through a detailed analysis of the
1990 tariffs that there was a comparable reduction in rates because of the
introduction of the THC or that the shore based costs (now in the THC) were not
part of the calculations in arriving at a tariff rate in late 1990. Information of that
nature would assist in settling the issue of whether the rates for shipping cargo
were at minimum cost in that no overiapping or excess of returns has occurred.
However, as stated previously, neither freight rates nor THCs have been set on
a purely cost recovery basis.

In determining whether a minimum cost level was reached, the Commission is
loft to consider not only the construction of THCs, but the circumstances of how
THCs were introduced and the manner in which tariffs were negotiated in 1990.
it is the combination of all these factors that determines whether the services
provided under the conference agreements were efficient and economical.

It appears that the understanding by APSA that an overlapping of cost recovery
occurred, was brought about by

o the lack of adequate notice and information to shippers in the tariff
negotiation stages in late 1990; and

o the confusion in terminology to describe the range of services covered by
the tariff and the THC.

In the first instance, there was no foreshadowing to shippers of changes to
existing THCs or the introduction of a new THC in the tariff negotiations in late
1990. The lines have not provided any information on when they were first
instructed by their overseas principals to file the THCs in November 1990.
Presumably the decision to fite would have been made before or at the time the
1990 tanff negotiations were undertaken.
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During a Commission interview with the NACON lines, Blue Star made
comments suggesting that shippers would have known that at the least a THC
was imminent for the East Coast USA. It was stated that the conference lines
work closely with shippers and have reprasentatives in the field assisting with
technical requirements and co-ordinating cargo movement. Because a THC
existed on the West Coast USA and in other trades, it was suggested that
shippers would have known it was only a matter of time before a THC would be
introduced on the East Coast USA.

In the absence of any clear evidence that shippers were informed of the
decision, the Commission has to presume they did not know. Accordingly, any
contracts arranged between Australian exporters and US consignees are
presumed to have been agreed upon in the belief that only existing THCs or
wharfage and handling charges applied.

The terminology used by the lines in describing their tariffs also led to the dispute
between Australian shippers and the lines as to what services were covered.

In its submission of 28 October 1992 APSA stated:

'Up until January 1991 containerised freight rates had always been
negotiated on a Terminal/Terminal Depot basis as set out in the Tariffs.
All costs to move containers from point of receival in Australian ports to
point of delivery at US ports were included in the Terminal/Terminal Depot
rates. This was the custom up until January 1991 and accepted by
NACON since, APSA believes, from the introduction of containerisation in
the early 1970s.

Non containerised or break bulk cargoes carried on conventional vessels
paid rates on a wharf to wharf basis - a subtle difference.’

NACON disagrees, its understanding being that the freight rates cover only
those services up to ship's tackle at the port of discharge. If on-shore services
were included in the pre 1 January 1991 tariffs APSA members would be correct
in assuming that, in the absence of notice to the contrary, the rates negotiated in
1990 would cover the on-shore services from the ship's side to the terminal
stack. They would then be excused for presuming that when they or the US
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consigness wers required to pay a THC for services from the ship's tackle to the
terminal gate, the lines that had terminalterminal depot rates were engaging in
double cost recovery.

On 8 October 1992 NACON wrote to APSA informing it that amendments to
terminology in relevant tariff rules would be filed for effectiveness on 21 October
1992. A copy of the letter is at Appendix M.

The letter specifically relates the wording of ‘Rule 2. Application of Rates’ as it
currently existed, and how it would read subsequent to the filing. The two rules
are as follows.

Rule until 20 October 1992

(@)

Rates named herein apply from and to Terminal/Terminal Depot. In the
case of conventional vessel, rates apply from and to alongside vessei.

(b)  Cargo will be assessed at the rates specified in this tariff and will
be subject to all rules and regulations contained herein. The rates
exclude any charges which are customarily for account of the cargo
incurred prior to the Carrier receiving cargo at Terminals or Terminal
Depots in Australia and beyond the point of delivery of cargo from
Terminals or Terminal Depots in the United States.

Wharfage, handling and any other charges customarily for account of the
cargo shall be paid by the Merchant.

Rule from 21 October 1992

(@)

Rates specified herein, unless otherwise specifically provided, are base
ocean rates or freight and are subject to ail rules and regulations
contained herein and apply:

() From point of receival of cargo at ship's loading terminal/terminal
depot.

(i) To alongside ship under ship's tackle on ship's discharge terminal
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Australian Port Charge Additionals and any other charges customarily for
account of the cargo shall be for account of the merchant.

When the two rules are compared it is apparent that NACON has introduced a
markedly different definition for the point up to which tariff rates are to be applied
at the port of discharge, i.e. the point at which payment for the THC or other
handling charge is to begin. Whereas the previous rule applied the tariff rate up
to the terminal/terminal depot, the amended version changes the cut off point so
as to apply the tariff rate only up to the ship's tackle.

Whether this marked change in tariff definition was made to clear up any
misunderstanding on rates, or whether it was madse to reflect a change in costing
methodology is not the only factor in determining whether APSA's complaint is
justified. An important factor to be taken into account is that no effort was made
by the conferance lines in giving shippers an opportunity to question any
perceived misunderstanding on definitions. Had adequate notice been given,
shippers would no doubt have questioned the rate definition and any
misunderstanding on overlapping cost recovery wouid presumably have been
resolved before the charge was introduced.

When all the above circumstances are taken into account, the Commission tends
to accept APSA's understanding of the cut off point for the rates that were
negotiated in late 1990. it aiso accepts that in the above circumstances APSA
was justified in believing that the conferences were overlapping in cost recovery.
Accordingly, the Commission agrees with APSA's complaint that the services
provided under the relevant conference agreements were not at minimal cost to
Australian shippers and therefore the parties to the relevant conference
‘agreements have given effect to the agreements without due regard to the need
for services provided under the agreements to be efficient and economical.
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7. Non conference terminal handling
charges

7.1 Introduction of THCs

APSA, in its letter of complaint to the Minister and in its submission to the
Commission, raised the issue of non conference carriers to the US introducing a
THC at the same time as conference lines.

APSA stated that it had no knowledge or record of discussions on THCs
between conference and non-conference lines except that, as ANZDL is party to
the AUSDA discussion agreement, it could be presumed that ANZDL would have
been privy to the decision by the NACON lines to introduce THCs. This was also
raised by the separate APSA complainants. The NSWSA specifically raised the
matter of ABC Containerline’s involvement in the uniform introduction of THCs in
January 1991.

NACON in its submission of 24 December 1992 stated that ACT(A) and
Columbus did have discussions with ANZDL in relation to the introduction of the
THCs. It stated that the discussions took place under AUSDA which permits the
parties to meet, exchange information and data and reach non-binding
consensus on a number of matters including rates, charges, terms and
conditions. NACON specifically rejected allegations of collusion with ABC
Containerline or that it sought to induce any non conferencs line to introduce the
THCs.

With regard to ANZDL, its invoivement in this matter does not constitute conduct
by a non conference line because it was a member of AUSDA at the time and its
decision to introduce a THC was giving effect to a matter discussed under the
agreement. Its involvement in introducing the THC is therefore a matter that
requires testing under the Part X provisions which impose certain obligations on
it as a member of a registered conference agreement. As such, the preceding
findings concerning the failure to adequately notify a change to arrangements,
‘and the finding on the economy and efficiency of services provided under a
conference agreement, also apply to ANZDL. The alleged involvement of non
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( q.)b;l conference lines in jointly introducing the THCs complained of relates onlyto
> lines that were notipaniea 1o the relavant (NACQON-and AUSDA) registered
agreements.

As stated earlier, the Commission interviewed a number of non conference lines
offering a North American container service concerning this matter. One of
those lines was ABC Containerline, which was the subject of a direct complaint
by the NSWSA alleging that the parallel filing of the THC in November 1990 by
ABC Containerline and others raised issues under the TPA. ABC Containerline
(which provides only an East Coast USA service) is one of the major
competitors, along with the NACON iines and ANZDL, in the Australia-USA
trade.

ABC Container Line's agent in Australia, Combined Shipping Services Pty Ltd
(CSS) informed the Commission at interview that it was instructed by its principal
in Antwerp on 21 November 1990 to file a THC for East Coast USA with an
effective date of 1 January 1991. Instructions to file the THC were subsequently
given by CSS to their filing agent in the US on 27 November 1990.

CSS stated that, along with other lines, ABC Containerline monitor filings with
the FMC and accordingly it would have become aware of any competitors' THC
filings (for example by NACON) not long after they were filed. NACON filed its
THC on 15 November 1990. CSS stated that it had no contact with other lines in
Australia on the THC and was not aware of any pressure placed on the line to
introduce the charge. CSS stated that ABC Containeriine was at the time a party
with ACT(A) and Columbus to a Discussion Agreement registered with the FMC
in relation to the New Zealand US trade. CSS presumed that the instructions it
received, which resulted in the parailel filing of THCs, could also have resulted
from discussion under that agreement.

Nedlioyd Lines, which is a party to the current variation of AUSDA, entered the
Australia-US trade in 1990 and provides only a West Coast service. Nedlioyd
was not the subject of a direct complaint. It markets its container service
attached to a bulk service provided by BHP and has onfy a minor share of the
container liftings in the trade. (See section 4.2). At the time of entering the trade
it decided to follow the practics of its competitors in breaking up the service
between the freight rate component and on-shore service costs in the form of a
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THC. Nedlioyd decidad on this practice, and charged the same amount
(US$240) even though its container handling costs would have been greater due
to the fact that its ships berth at bulk terminals and not at container terminals. It
claimed to have decided on this practice for the sake of convenience, i.e to make
a comparison with its competitors’ rates easier to calculate. Nedlloyd
subsequently increased its THC to US$290 effective 1 January 1991 in line with
other operators. |

Nedlloyd were not a party to the AUSDA agreement that was in force at the time
discussions occurred in 1990 concerning the proposed introduction of THCs. it
joined the agreement in February 1991. Nedlloyd's representative in Australia
informed the Commission at interview that the decision to increase the existing
THC and the filing with the FMC was made in the USA. The representative
claimed that no discussions between the Australian branch of the line and other
container lines occurred in Australia at the time. It was presumed that the line (in
the US) was made aware of the p'roposed increase to West Coast THCs via
Ned!loyd's own FMC filing monitoring arrangements. Nedlloyd's records
concerning the exact filing dates were not readily available and the
representative was not aware of any discussions that may have occurred in the
USA between Nediloyd and other lines.

The involvement of non conference lines in the joint introduction of THCs is a
matter that raises concerns under the general provisions of the TPA regarding
collusive conduct. However, there is insufficient information obtained to date for
the Commission to proceed with the action requested by some complainants in
this matter (see Chapter 1.4). The Commission is prepared to reconsider its
options should any further information come to hand.

7.2 Australian United States Discussion Agreement (AUSDA)

Notwithstanding the fact that AUSDA is a conference agreement, it is apparent
from APSA's complaint that it views the AUSDA conference agreement as
different to the NACON agreements, and that the involvement of ANZDL in the
joint introduction of THCs was that of a 'non conference' line. This is because
the latter agreements create one competitive entity for shippers to negotiate with
(i.e. NACON) whilst AUSDA creates a forum for different competitive entities (i.e.
NACON, ANZDL, Nedlloyd and any other line wishing to join) to discuss matters
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which would ordinarily be left to unilateral consideration. APSA in its submission™
of 4 December 1992 to the Commission described discussion agreements
between conferences and independent lines as abhorrent.

AUSDA is an agreement currently between Columbus, Blue Star, ANZDL and
Nedlloyd Lines registered pursuant to s. 10.33 of Part X of the TPA, on

3 October 1991. This agreement is a variation of an agreement first
provisionally registered on 4 April 1990. At that time the parties to the
agreement were Columbus Line, ACT(A) and ANZDL.

The purpose of AUSDA (as stated in the agreement) is as follows:

".... to promote service, stability and efficiency in the outwards liner cargo
shipping trade from Australia to the United States ‘(the trade’) by:

(@) authorising the parties to discuss and exchange information with
" regard to matters of mutual interest and concern in the trade, with a
view, inter alia, to reaching a non-binding consensus upon rates,
rules, terms and conditions of common carrier service in the trade;

(b)  further authorising the parties to give effect to any consensus
" arrived at under paragraph (a); and

(c) authorising the parties to agree upon a common position with
respect to the matters referred to in paragraph (a) to present to
various statutory corporations, boards and shipper bodies in
connection with the negotiation of minimum levels of service, the
negotiation and award of carrier designations to carry cargoes in
the trade, and related matters.’

NACON informed the Commission (at interview) that, at the time THCs were
introduced and amended in 1990 and 1991, AUSDA was essentially a forum for
discussions between the NACON lines and ANZDL. The terms of the agreement
provide for two types of discussion. First, there is discussion between the lines
with no involvement by shippers, as was the case with the introduction of THCs.
Second, there is discussion between the lines and shippers concerning the
'services on offer by each competitive entity. NACON stated that the former type
of discussion predominated in 1390 and 1991 and that shippers rarely seek
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discussions under the agreement, preferring to deal with the members of
AUSDA separately.

Efficiencies in international line shipping through technical co-operation, through
addressing rate instability and in managing capacity, may be brought about
through discussion agreements in much the same way as through conterence
agreements of the kind operated by NACON. '

The anti-compaetitive effects of discussion agreements may be seen as
diminished because, unlike conference agreements, they are informal
arrangements, voluntary (with little if any capital investment), and can be easily
abandoned. They are also made public through statutory filing requirements in
both countries. In the US under the Shipping Act 1984 they can be reviewed, as
is the case in Australia, through the process which the Commission is following
in this report. The fact that they are known to exist and are under close scrutiny
could also be seen to diminish the possible anticompetitive detriments usually
associated with agreements between competitors.

On the other hand, discussion agreements can be seen as having a greater
anti-competitive effect than conference agreements. This is particularly the case
where they cover a wide range of matters that can be discussed and where they
include lines with a large share of the overall market (or of specific commodity
markets) in the trade. They can also act as an impediment to innovation,
tending toward achieving consensus on matters that might otherwise be treated
independentty.

The introduction of THCs in the Australia to North America trade is a good
example. It was largely the operation of discussion agreements in Austratia or
overseas that brought about the introduction by the major container lines in the
Australia to North America trade of a uniform charge and a uniform costing
mechanism (with a higher emphasis on cost plus pricing).

Whether the particular charge and costing mechanism that resuilted in the
present THC is the most efficient and economical is open to debate. One thing
is certain and that is that competition between the lines played no par in this
aspect of the service to Australian shippers.
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In a recently reported speeq/}*.the EC Competition Policy Commissioner, Sir
Leon Brittan, signailed a more critical approach to exemptions for conferences
operating in the European Economic Community. He especially questioned the
appropriateness of exempting ‘talking agreements’ {i.e. discussion agreements)
between conferances and non-conference lines from the competition rules
governing collusive behaviour. The Commission has similar concerns.

As already stated, the Commission believes that the extent of competition
available between lines and the possibility of shippers being able to direct
custom between competitors to achieve the best possible resuit are of equal
importance to shippers being fully informed of other matters such as the exact
costs of providing a service.

On the information obtained through this investigation, the Commission is of the
opinion that discussion agreements such as AUSDA do nothing to maximise the
competitive environment. They seem to be more concerned with issues of
uniformity and implied efficiency. The end result, as this APSA complaint
demonstrates, can be shipper dissatistaction, suspicion and disruption of what
should be a competitive and efficient service.

4 ‘International Transport Journal' No 45 November 6, 1992
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8. Summary of findings

8.1 The competitive environment

As stated above, the environment in which a conference operates is an
important factor in determining whether its conduct may be in conflict with the
objectives of Part X. it is only within a competitive environment that a basis for
fair and reasonable negotiation on freight rates can be ensured.

Moreover, efficient and economical freight rates as part of a conference's
services can be expected to reach optimum levels only when they are setto a
large degree by market conditions (where sufficient non conference competition
axists) rather than on a purely cost plus basis.

With regard to the competitive environment, the evidence obtained from the
Commission's investigation indicates that:

o NACON (and other lines) have moved to recover some of their costs in
providing a service through partially introducing a cost plus mechanism.
in the process of doing this they have apparently extended the range of
on-shore costs (from the terminal gate to the ship's tackle), some of which
were previously in the ocean freight rate.

o The regulatory processes goveming the operation of conferences in
Australia and the US encourages paraliel marketing, in terms of both price
and service. The FMC tariff filing requirements provide a mechanism
allowing competitors to view each other's tariffs. Discussion agreements
registered in Australia under Part X of the TPA and registered elsewhere
allow competing lines to discuss and exchange information on rates,
rules, terms and conditions of common carrier service. Discussion
agreements, being registered conference agreements, have the same
exemption status as joint venture agreements such as the NACON
agreements. !t is this overall environment which has enabled conference
and non-conference lines to introduce a uniform THC to the trade with
immunity from the general provisions of the TPA governing collusive
behaviour.
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o Notwithstanding the above, smaller shippers are in some circumstances
able to achieve reductions in their rates through obtaining competitive
quotations from lines operating in the trade. There is, however, a general
dissatisfaction with tariff lavels in the North American trade compared to
other trades. Some of the smaller shippers have little bargaining power
and receive only cursory attention compared to that given to larger

shippers.
8.2 The obligation to negotiate

The evidence obtained indicates that parties to the relevant conference
agreements (NACON and AUSDA) did not adequatsly inform APSA or the
bodies representing the interests of dairy, horticulture and metais shippers of the
impending introduction of THCs to the trade in 1991. NACON did inform the
bodies representing wool and meat shippers. The latter represent some 80% of
NACON's cépacity in the trade and were able to obtain a deferment of the
charge. Notwithstanding the notification to wool shippers, they were also
disadvantaged through not being made aware of the impending THCs at the
time they were considering their marketing options in the US. In terms of
bargaining power they appeared to be treated with the same indifference as
other small shippers.

Even though disruption and economic loss occurred, the negotiation process
under s. 10.41 was largely followed, apart from the conference parties not giving
APSA adequate notice of a change to services. However, even if APSA had
been given adequate notice and it had challenged the change to services, there
is no reason to expect that NACON, ANZDL or any of the other lines that
uniformly introduced the charge would have deferred the charge or come to a
satisfactory arrangement. The fact that all the major carriers had introduced the
charge diminished an important factor in any negotiation process. That factor is
the presence of other competing lines acting unilaterally.

8.3 Efficient and economical service

The manner in which rates were negotiated in 1990 and the THC was introduced
in 1991 created an environment which led APSA to believe that an overlapping
of costs retreval had occurred. The Commission accepts APSA's understanding
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of the matter. Had Australian shippers been diractly made aware that US
importers were to be levied new charges for clearance of TEU containers
through the terminal gate (rather than the rates of which they were commonly
aware), shippers would have sought either a reduction in tariffs or explanation of
increased US shore based charges or costs to justify the increase. Some
preliminary clarification of terminology would also have most likely occurred.
Because of the manner in which the THC was introduced and the terminology
used at the time to describe tariff rates, it is presumed that an overlapping of
costs occurred and the conterence lines were retrieving those costs (either in
part or in whole) from both the shippers and the US importers.

In the light of this, and the fact that some Australian shippers were financially
disadvantaged through the confusion that resuited, it cannot be accepted that
the parties to the relevant conference agreements have given effect to the
agresements with due regard to the need for services provided under the
agreements to be efficient and aconomical.
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9. Conclusions
9.1 Remedies under Part X of the Trade Practices Act
Section 10.44 empowers the Minister to:
o cancel the registration of a registered conference agreement; or

o cancel the registration of a registered conference agreement so far as it
relates to:

o a particular provision of the agreement;
o a particular party to the agreement; or
0 particular conduct.

The Minister may exercise this power only if he is satisfied that the conference
agreement has not complied with (among others) the provisions of
subsactions 10.45 (a) (i) (A) and 10.45 (a) (iv) (A).

The remedies available elsewhere under the Act are not relevant unless the
conduct, contract, arrangement or understanding in question falls outside the
exemptions provided for under Part X.

There is insufficient evidence at this stage to support an action concerning non-
exempt conduct.

9.2 Cancellation of Conference Agreements

The cancellation of a registered conference agreement (or a substantial
modification of an agreement) should not be undertaken without an informed
appreciation of the effects that the conference has on competition in the trade in
question.

The Commission believes that the remedies set out in Part X are designed to
‘have a corrective effect on competition and are not to be viewed as solely
punitive. This is not to say that they should not be used in that manner. in the
absence of any Ministerial power to make orders (along the lines of those
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provided for in s. 80 of the TPA), the threat of de-registration could be used as a"
means of forcing a conference to comply with certain conditions, or enter. into
undertakings -- for example on compensation for any monetary loss arising from
the failure to observe obligations under Part X.

The corollary to this is that de-registration of a conference would not
disadvantage the trade by denying shippers the benefits brought about through
the joint venture. However, it de-registration would not result in any detriments
to the trade, the very need for the conference to exist in the first ptace is called
into question.

In mid 1992 the NACON lines informed DOTAC that they had reached a
satisfactory agreement with three of the four commodity groups (metal, dairy and
wool), to settle their dispute on the THC, by offering a reduction in rates for one
year. The Managing Director of Biue Star, who was instrumental in the attempts
to settle the dispute, informed the Commission at interview that the offers were
not to be considered as compensation for any wrong doing on NACON's part but
were an offering of goodwill.

The Commission notes that Blue Star was not a party to NACON at the time
when the confusion and disarray on THCs occurred in late 1990 and early 1991.
it also notes that, from the record of negotiations, it appears that meaningful
dialogue took place only when the Managing Directors of Blue Star and
Columbus became personally involved in the negotiation and consultation
process in late 1991 and 1992.

The offers of reduced rates appear to the Commission to have been a realistic
attempt at settling the dispute. If the horticulture growers had accepted the offer
made by NACON (see Chapter 5.3) and not insisted on a monetary payment of
around A$124 000 this dispute presumably would have been settled without the
need for the Commission to become involved.

Through involving the Commission and the investigation process (with
associated remedies) under Part X, APSA has sought an alternative means of
settling this dispute. This alternative to the commercial settlement offered by
NACON could result in the deregistration of a conference agreement (i.e. the
NACON agreements or AUSDA). This would not automatically resuit in any
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financial benefit {0 shippers which would have been the case if the commercial
settlement offer had been accepted. However, this does suggest that an option
open to the Minister could be to threaten de-registration of one of the relevant
conference agreements unless an expanded offer is made that would satisfy the
horticuiture growers.

The complainants have given some details on the monetary loss they claim to
have suffered. However, even if the Commission were to accept that the figures
representing the loss are appropriate and should be paid to the shippers as
compensation for failure to observe the provisions of Part X, the NACON lines
claim they are precluded from making any payments by virtue of the anti-rebate
provisions of the US Shipping Act 1984. Blue Star and Columbus informed the
Commission at interview that in the event of a demand to pay monetary
compensation as a condition of maintaining a conference agreement, they would
be forced to disband the conference rather than pay.

However, even if the lines were not precluded by US law from paying monetary
compensation, the Minister would need to bear in mind (if considering making
such demands on parties to a conference agreementhhat the total amount
calculated by the complainants as compensation might be such that the parties
could decide on commercial grounds that the cost of placating the complainants,
and keeping the conference together, outweighs the benefits in maintaining the
conference agreement.

The above raises the question of whether the Minister should be involved in
achieving a better financial result {through some sort of bargaining process) than
was initially achieved under the consultation process followed by the Ministerial
Delegate in early 1992. Again this raises the question of the intrinsic value of the
conference agresments and whether they can and should be used as a
bargaining tool to achieve a better settlement or compensation for any wrong
doing by conference parties. It does not appear to the Commission that the
provisions of Part X offer any clear indication that this is the case.

The Commission believes that the Part X remedies, in the circumstances of a
Commission investigation, have been structured to correct any anti competitive
detriments resulting from a conference agreement, rather than to act as purely
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punitive measures that can be used to extend the negotiation and consultation
processes under Part X.

Accordingly, for the reasons outlined above, the Commission would not
recommend that an attempt to get a better commercial settlement than has
already been offered should be tied to a threat to de-register a conference
agreement.

That {eaves the question of whether any of the conference agreements in the
trade should be deregistered on corrective grounds, i.e. eliminating any
anticompetitive detriment. The conference agreements to be considered in
these terms are:

O the NACON agreements -- i.e., the Australia Pacific Coast Rate
Agreement and the Australia-Eastern USA Shipping Conference
Agreement; and

o) the Australia/US Discussion Agreement (AUSDA).
3.3 NACON conference agreements

Chapter 4 of this report discusses the compstitive environment in which the
NACON conference agreements operate. From that information, the following
observations can be made:

o) The NACON overall market share for the North American trade is around
50%. lts market share by commodity groups fluctuates markedly -- dairy
(77%), horticulture (aimost 100%), meat (around 60%), wool (24%) and
metals (less than 10%).

o NACON does therefore appear to encounter strong competition in the
major lifting of meat and the lesser value cargoes of wool and metals.

o) NACON does, however, apparently enjoy a high degree of market power
in the trade for dairy and particularly horticulture cargo. (Together these
cargoes represent a total of approximately 1% of the total value of exports
to North America).
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Comments from the complainants indicate that NACON does encounter scme
competition from other lines. Howaever, the extent to which this has a downward
influence on rates is not clear. While the meat trade is apparently able to
negotiate rates downward, the horticulture (and particularly) dairy shippers are
concerned at their inability to obtain rates at levels similar to trades with other
geographic location, for exampie the ADC's complaint about disparity in rates to
North America compared with New Zealand.

It appears to the Commission that the difficulties which the shippers face, both in
terms of the introduction of the THC, and dissatisfaction with rate levels, arise
from the collusive nature of the trade in total, rather than the coliusive
relationship between the NACON lines in their joint venture.

The Commission does not consider that deregistration of the NACON
agreements will solve the shippers’ problems concerning the introduction of
THCs. De-registering the NACON agreements might well have a disruptive
effect in the trade, for example on the capacity and frequency of port calls.

9.4 Australia — US Discussion Agreement (AUSDA)

AUSDA on the other hand does raise concerns for the Commission. It is difficult
to understand why such a broad agreement needs to be in place. There is no
indication that it produces a level of benefits that offset the implied detriments to
competition, brought about through major competitors discussing a wide range
of matters, that in other sectors of the economy would be left to open
competition. There may be some benefits that arise through allowing the lines to
discuss technical and safety issues. However, this agreement goes much
further than those two issues.

When considered in the context of this complaint the agreement is even more
open to criticism as the consensus that was reached under it (and the related
discussion agreement registered in relation to the New Zealand / US trade)
contributed to the confusion and disarray brought about through the uniform
introduction of THCs. [t is acknowledged that the AUSDA agreement is also
registered under US law and that any action taken on the registration of the
agreement in Australia may have limited impact. However, the Commission
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believes that this should not prevent the Minister from taking action that is
considered appropriate for Australia.

9.5 Recommendation

In view of the information outlined in this report, the Commission recommends
that pursuant to sub-section 10.44(1){a), the Minister direct the Registrar to
cancel the registration of the AUSDA conference agreement registered as
Australia-US Discussion Agreement Variation No 2 on 3 October 1991.

The Commission believes that sufficient information has been obtained through
this investigation to indicate that grounds exist for the Minister to be satisfied that
the parties to the AUSDA agreement have

« given effect to the agreement without due regard to the need for outward liner
cargo shipping services provided under the agreement to be efficient and
economical; and

« not given adequate and timely notice of a change to negotiable shipping
arrangements provided for under the conference agresment.
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LS 3

MINISTER FOR SHIPPING AND AVIATION SUPPORT
PARLIAMERTROUSE

CANBERRAACT 2600

1 1 AUG 1892

Professor A H M Fels
Chairman

Trade Practices Commission
PO Box 19

BELCONNEN ACT 2616

é///@_rl._,
Dear Professor/?éls
I am writing to you about a complaint which has been made
under Part X of the Trade Practices Act 1974.

The attached letter from the Australian Peak Shippers
Association alleges that member Lines of the Australia-
Pacific Coast Rate Agreement and the Australia-East Coast -
North America Shipping Conference (collectively known as
the North American Conferences) have breached certain
provisions of Part X. The matter relates to the impesition
on Australian exporters of a Terminal Handling Charge for
the movement of export containers through shipping
‘terminals in the United States of America.

Despite extensive negotiations under Section 10.41 of the
Act, consultations under Section 10.45 (b) and commercial
discussions between the parties, the matter has not been
able to be resolved in a satisfactory manner. On the basis
of advice provided to me by officers of the Department of
Transport and Communications I consider that the complaint
warrants an investigation by the Commission under Part X.

Therefore, pursuant to Section 10.47 of the Act I refer the
complaint made by the Australian Peak Shippers Association
against the North American Conferences for investigation
and report by the Commission in a timely manner. I have
not specified any particular date by which the report
should be completed as I understand that this will be the
first such investigation to be carried out by the
Commission and there may be procedural and legal issues to
be resolved.

! TRADE PRACTICES
| COMMISSICN
CANBERRA

14 AUG 777

MINISTER FOR INDUSTRIAL RELATIONS
MINISTER ASSISTING THE PRIME MAINISTER FOR PUBLIC SERVICE MATTERS



Officers of the Department of Transport and Communications
are available to assist the Commission during the
investigation. In the first instance, contact should be
made with Mr Danny Scorpecci, Assistant Secretary,
International and Commercial Shipping Policy Branch, on
telephcone 274 7611.

Yours sincerely

Peter Cook
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AUSTRALIAN PEAK SHIPPERS ASSOCIATION
LEVEL 3/380 ST <XILDA RO
GPO Box 1469N MELBGURKE 300 Phone: (03) 698 4272
MELBOURNE 3001 Fax: (03) 699 1729

28th Qctober 1991

Senator Bob Collins

Minister for Shipping and Aviation Support,
Parliament House,

CANBERRA. ACT. 2600.

Dear Minister,

TERMINAL HANDLING CHARGES - US PORTS

The purpose of this letter is to draw your attention to the
conduct of the North American Shipping Conferences (NACON) in
relation to Terminal Handling Charges (THC's) and to seek an
investigation into the conduct of NACON members and non-
conference carriers related to the introduction of these
THC's.

BACKGROUND

APSA is the Designated Peak Shipper Body specified under
subsection 10.03 (1) of the Trade Practices Act and represents
the interests of Australian Shippers in relation to outwards
liner cargo shipping services.

In early 1991 THC's were introduced by both:
NACON members:; and
. Non-conference carriers;
and are now levied on Australian cargo shipped to US Ports.

APSA entered into negotiations under Part X of the Act with
NACON on behalf of Australian Shippers in about July 1991
requesting information about the elements constituting THC's.

Some information was subsequently provided by NACON to APSA on
a strictly confidential basis and only upon APSA's written
undertaking that the information would not be provided to any
third party, and for that reason we are unable to disclose the

contents of their letter dated 23 July 1991 without their
authority.
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We have been .advised that the NACON request for
confzdentzalxty.arlses from the current complaint by the Meat
Importers Council of America (MICA) about THC's levied in US

Ports which has resulted in proceedings before the US Federal
Maritime Commission (US FMC).

THE APSA_ COM

APSA is concerned about the recent and collective introduction

of THC's by all Conference and non-conference carriers to US
Ports:

THC's are a newly introduced levy which appears to have
been imposed on shipments from Australian Ports to US
Ports to obtain freight "claw-back" in the face of
freight rates reduced as a result of competition. For
example, a THC of US$290 was introduced by carriers
shipping te Charleston during 1991 in the absence of any
fresh charges by authorities at that Port:

. NACON has provided certain confidential figures to APSA
which purpert to justify the recently introduced THC's,
but in APSA's opinion the figures appear to bear little
relationship to what APSA understands to constitute
THC's, and are not transparent. In addition some of the
elements of THC's appear to relate to stevedore services
and equipment (Carrier owned or related subsidiaries?)
operating at US Ports;

THC's have been recently imposed by NACON and non-
conference carriers in relation to shipping services
which have not previously been to the account of shippers
or merchants, or the subject of a separate levy.

For example, the US FMC Registered Tariff No 14 which
applies from Australian Ports to US Atlantic and Gulf
Ports (amongst others) sets out the "Application of
Rates" in Rule 2 which became effective from 21 May 1990
and states:

#(a) Rates named herein apply from and to Terminal,/Terminal Depot

(by ... The rates exclude any charges which are customarily for
account of the cargo incurred prior to the Carrier receiving
carge at Terminals or Terminal Depots in Australia and beyond
the point of delivery of cargo from Terminals or Terminal
Depots in the United States.

Wwharfage, handling and any other charges customarily for
account of the cargo shall be paid by the Merchant”.

our (linear) interpretation of Rule 2 follows:

IT >TG_>T >W> (Sea Carriage) >W>T_>* _TG>_IT
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LA Appears to be the stage at which THC's are imposed,
between Terminal and Terminal Gate.
IT: Inland Transport. FMC 14 does not include charges

incurred in Australia prior to 7, and beyond the point of
delivery from T.

TG: Terminal Gate.
T : Taerminal
W o: Wharf -

In APSA's opinion, the interpretation of Tariff No. 14,
Rule 2 (above) does not justify the imposition of THC's
by NACON and non-conference carriers either under US law,
and certainly not under the Trade Practices Act;

carriers have refused to release cargo at US Ports until
the THC on individual shipments has been paid. For
example, the Australian Wool Corporation has been faced
with this dilemma and has been forced to pay THC's albeit

under protest to secure release of containers at US
Ports;

DIRECTIONS UNDER PART X

Section 10.45 sets out the grounds on which the Minister may
give a direction pursuant to section 10.44, including;

Sub-section 10.45 (a) (ii) (A) which requires NACON to
negotiate the introduction and extent of THC's with APSA
pursuant to section 10.41 (1), which in APSA's opinion,

they have failed to de in good faith as NACON has
presented THC's as a fait accompli;

Sub-section 10.45 (a) (iv) (A) as NACON members (and non-
conference carriers) have given effect to, or propose to
give effect to or apply the registered agreement without
due regard to the need for outwards liner cargoe shipping
services to be efficient and economical, namely, by the
introduction of THC's which undermines and destroys the

economies previously gained prior to the introduction of
THCS ;

EXAMPLES
1. Wwestern Mining Corporation has advised that its nickel

sales to East Coast USA are in jeopardy due to the
imposition of the Terminal Handling Charge and have been
forced to investigate a charter operation in order to be
able to continue to compete with Canadian Suppliers.



The Australian Horticultural Corporation has advised that
the imposition of the Terminal Handling Charge has
considerably reduced the viability of the North American
market. Although 'locked in' for 1991, 1992 may see a
considerable reduction in the quantities of horticultural
products exported to the USA.

The Australian Dairy Corporation, already paying very
high freight rates, are considering reducing the number
of products currently being exported to the United States
due to the imposition of the Terminal Handling Charge.

In all three of the above cases the Australian exporter
has been forced to pay the Terminal Handling Charge to
allow exports to move off the wharves at U.S. ports.

Action

Due to the considerable concern by Australian exporters for
the future of exports to the North American market, APSA
requests that the subject of Terminal Handling Charges be

referred toithe Trade Practices cOmmlssaon for investigation.

S

BEAUFORT

CC Trade Practices Commission




APPENDIX B

-l 38()‘;
Trade Practices Act 1974

Circumstances in which Minister may exercise

powers in relation to
registered conference agreements '

10.45. The Minister shall not give a direction under subsection
10.44 (1) in relation to a registered conference agreement unless:

(a) the Minister is satisfied of one or more of the following
matters:

(i) that the agreement does not comply with one or more
of the following provisions:

(A) section 10.06 {application of Australian law to
conference agreements and withdrawal from
agreements);

(B) section 10.07 {(minimum levels of shipping ser-
vices to be specified in conference agreements);

(C) section 10.08 (conference agreements may include
only certain restrictive trade practice provisions);

(ii) that parties to the agreement have contravened, or
propose to contravene, either or both of the foliowing
provisions:

(A) section 10.41 (parties to registered conference
agreement to negotiate with certain designated
shipper bodies etc.);

(B) subsection 10.43 (1) (parties to registered con-

ference agreement to notify happening of affect-
ing events etc.);

(iii) that section 10.42 (application to be made for
registration of varying conference agreements) has not
been complied with in relation to a conference agree-
ment that varies or otherwise affects the agreement;

(iv) that parties to the agreement have given effect to or
applied, or propose to give effect to or apply, the
agreement without due regard to the need for out-
wards liner cargo shipping services provided under
the agreement to be:

(A) efficient and economical; and

(B) provided at the capacity and frequency reason-
ably required 1o meet the needs of shippers who
use, and shippers who may reasonably be ex-
pected to need to use, the services;

(v) that parties to the agreement have given effect to or
applied, or propose to give effect to or apply, the
agreement tn a manner that prevents or hinders an
Australian flag shipping operator from engaging effi-
ciently in the provision of outwards liner cargo ship-
ping services 1O an extent that is reasonable;

(vi) that provisional or finai registration of the agreement
was granted on the basis of a statement or informa-
tion that was false or misleading in a material par-
ticulur;

(vii}) that parties to the agreement have breached an

undertaking given by the parues to the agreement
under section 10.49;
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Commission (06) 251 5093

In reply please quote

Trade Practices Act 1974, Part X, 8.10.47(1)
Ministerial Referral of Complaint for
Investigation by Trade Practices Commission

The Minister for Shipping and Aviation Support has referred a complaint by the
Australian Peak Shippers Association (APSA) to the Commission to investigate and

report back to the Minister. The Commission has been asked to prepare that reportin a
timely manner.

A copy of the referral and complaint, which concerns the introduction of Terminal

Handling Charges (THCs) by members of the North American Conferences (NACON),
forms Attachment 1. '

The Commission (in this case sitting as a Division comprising Mr Allan Asher and

Mr Hank Spier) seeks the co—operation of interested parties in identifying relevant
issues and in providing information that will assist the Commission to decide whether or
not the grounds of complaint are substantiated.

The issues on which the Commission seeks information are set out for response by the
interested parties. In addition, interested parties are invited to identify and provide
information in relation to any other issues relevant to the referral that they wish the
Commission to take into account. Should parties wish to discuss any matters, they are
invited to telephone the officers whose names appear below.

information should reach the Commission at the following address by 30 October 1992.

File ref CL92/1
NACON retferral

Senior Assistant Commissioner
Enforcement Branch

Trade Practices Commission

P OBox 19

BELCONNEN ACT 2616

Tel: (06) 264 1166 — Mr Ron Cameron or Mr Peter Le Mesurier
Fax: (06) 264 2803 or (06) 251 5093

Please note that the Commission's report to the Minister will be published. Documents
given by interested parties or oral submissions made to the Commission will be placed
on a pubilic register unless a claim for confidentiality is made and granted under _

subsection 10.88(2). (Persons may request to have confidential documents returned if
an application for confidentiality is refused.)

Benjamin Offices, Chan Street, Beiconnen ACT 2617 PO Box 19, Belconnen ACT 26 1n



In addition, the powers conferred on the Commission under Section 155 of the Trade
Practices Act to obtain information, documents and evidence, for example by issuing a

written notice or requiring appearance before the Commission, apply to this
investigation if required.

Term Reference

Under the Trade Practices Act 1974 Part X, subsection 10.47(1), the Commission is to
report to the Minister:

... whether grounds exist for the Minister to be satisfied in relation to a registered conference
agreement of one or more specified matters referred to in paragraph 10.45(a).

A copy of paragraph 10.45(a) of the Act forms Attachment 2.

;l'he registered conference agreements to which the complaint directly relates are as
ollows. -

=  Australia — Pacific Coast Rate Agreement

e  Austraiia — Eastern USA Shipping Conference

*  The operational agreement of the NACON lines, registered as 'Columbus/PACE
Space Charter and Sailing Agreement.

Issue No 1

APSA has alleged that members of NACON have not satisfied the obligationto
negotiate with a designated shipper body in accordance with Section.10.41 in relation to
terms and conditions of service.

+  Section 10.41 requires the shipping lines to give at least thirty days’ notice of any
change of negotiable shipping arrangements to the peak shipper body and obliges
the carriers to make available any information reasonably necessary for the
negotiations, There is a reciprocal obligation on the shipper body.

APSA alleged that the THCs were presented as a fait accompli, enforced by the lines
refusing to release cargo at US ports until THCs were paid.

In relation to this issue, the Commission asks the interested parties to address the
following points and to provide documentation wherever possible:

*  When and why were THCs introduced?
»  What notice was given to the peak shipper body and to shipper customers?

+  How was a THC defined by industry custom, FMC tariff rules and by the interested
parties at the time the charges were introduced?
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*  What definition was arrived at in negotiations?

+ Did the definitions include elements to the capital account of stevedores and wers
those elements actually a part of the THCs charged to shippers?

¢ Did the shipping lines provide information reasonably necessary for shippers to

establish whether the charges levied were in accordance with the agreed definition
of THCs and any other relevant definitions?

*» To which ports (and countries) did the charges apply? There was a concem that
THCs did not reflect actual charges in ports to which they applied.

» Did the shipping lines provide information that was reasonably necessary for the

shippers to establish the amounts of the charges and the ports to which they
applied and the reasons?

In assessing the above the Commission proposes to study a representative sample of
shipments and the record of negotiations.

Issue No 2

APSA have also alleged that NACON members have not satisfied the obligation under
subsection 10.45(a)(iv)A, to have due regard to the need for services to be ‘efficient and
economical’ in giving effect to or applying a conference agreement.

APSA alleged that the introduction of THCs undermined and destroyed economies
previously gained,in that they 'clawed-back’ freight rates reduced by competition.

APSA was also concemed that the THCs were introduced collectively with non—
conterence lines.

The Commission will accordingly be seeking information on the following:

«  What level of service has been provided by NACON to each port served over the
-past five years? Comment as to reliability of service.

» Does that level of service and the range of ports served meet the needs of
exporters?

»  What economies had shippers gained before the introduction of THCs?

« Identify the source, extent and impact of competition to NACON over the five—year
~ period under discussion.

» To what extent did THCs ‘claw back’ freight rates?

«  What discussion or consultation occurred between NACON lines and non-
conference lines (i e, non—-members of NACON) in relation to the introduction of
THCs?
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What discussion or consultation has occurred between NACON lines and non—
conference lines (i &, non-members of NACON) in relation to freight rates, levels of

service and terms and conditions of service over the five—year period under
discussion?

To what extent are other conference and discussion agreements in the region (in
which NACON members are involved) relevant o assessing the economy and
efficiency of the service provided by NACON? Such agreements are registered in
respect of Canada, Mexico and the Caribbean and the Commission understands
that there are agreements in relation to trade between the USA and New Zealand.
An important point in addressing this question is the impact of these agreements on
the international competitiveness of freight rates to the region.

What comparisons between freight rates in the trade and other international freight
rates can be made in arriving at a conclusion as to whether or not NACON freight
rates and terms and conditions of service are internationally competitive?

Are there any other comments relevant to the economy and efficiency with which
the NACON service is provided; for instance in relation to capacity? What
international comparisons can be made?

Issue No 3

Are there any other matters the Commission should take into account?

The primary purpose of this investigation is to fulfil the obligations of the Ministerial
direction to investigate. However, the Commission is not preciuded from enquiring into
other matters that in the course of the investigation might raise issues under the Trade
Practices Act not directly related to the complaint by APSA.

7 October 1992
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Suite 33, 3rd Fioor. 8-12 Bridge Street, Sydney 2000. Tel: (02) 247 3880. Fax: (02) 251 2865
BY FACSINILE

EV:mp
December 5, 1990

2O\ | {
Mr. R.O. Newman
Executive Director

Australian Council of Wool Exportaers
Level 11

1 York Street

SYDNEY NSW 2000

Dear Mr. Newman,

Re: Terminal Handling Charges at North American Ports

As a subscriber to our tariffs you will have noted the tariff
amendments in respect of the above charges. However, for the sake of
order we wish to confirm the changeas to the structure of the variety
of charges which importers variously pay on cargo upon arrival in
North America. These charges whilst applying in a variety of forms
and at different destinations, can generally be referenced as wharfage
and handling and/or terminal charges. This created an unruly
situation, and the decision was therefore taken to bring these various
charges together and replace with a single Terminal Handling Charge.

Effective from 1st January 1991 the following Terminal Handling
Charges will apply for payment by importers:-

EAST COAST USA UsS$290/20£ft Container
US$580/40£¢ "

EAST COAST CANADA US$240/20£¢ "
US$480/40£: "

WEST COAST USA & CANADA US$290/20£ft "
US$580/40f¢ "

The above charges are not subject to CAF/BSC.

With best ragard#.

Ll

Eilif vib
Chairman

MEMBER LINES: Columbus Line, Pace Line.
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_L‘i‘& Y C N A Australia-East Coast North America Shipping Conferences

Sutte 33, 3rd Floor, 8-12 Bridge Street, Sydney 2000. Tet: (02) 247 3880. Fax: (02) 251 2865

(BY FACSIMILE)

RFH:mp

November 15, 1990 ‘! U,p__}py
Mr. Richard Crouch

Australian Meat Exporters Federal Council

Suite 905

Aetna Life Tower

Cnr. Elizabeth & Bathurst Streets

SYDNEY NsSW 2000

Dear Mr. Crouch,

I write on behalf of the Members of the Australie-North America
Shipping Conferences in connection with proposed changes to various

charges applicable to sh;pmonts of Refrxgerated Meat to East and West
Coast North America.

The first matter concerns the introduction of arbitraries on shipments
of meat consigned tc certain United States out-ports which till now
have been covered by the lLines' tariffed ocean rates of freight. You
will be aware that the ports concerned have either never been dzrect
call ports or there has been no direct calls in recent times.

The Member lLines now find that increasing across-the-board costs
requires a review of the current freight structure to the ports
concerned and I must advise you that effective from 1 January 1991,
the Lines find it necessary to introduce arbitraries to shipments of
Frozen Meat moving to the following US destinations:-

Eanmt Coamt USA : Baltimore - UsS$300 p.r contnxner
Jacksonville - UsS$435
Miami - uss$100 " "
Tampa - ussg425 ¢ "
Savannah - Uss$225 ¢ "
West Coast USA : Portland - Uss$210 per container
Sacramento - Us$300 "
Stockton - Uss3o0 v "
San Diego - Uss$400 " "

The second matter the Lines wish to raise with you concerns changes to
the structure of the variety of charges which importers variously pay
on Meat upon arrival in North America. These charges whilst applying
in a variety of forms and at different destinations, can generally be
refarenced as wharfage and handling and/or terminal charges.

e /2.

VEMBER LINES: Columbus Line, Pace Line.
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The purpose of this advice is to inform you of the decision to now
bring these various charges together and replace them with a single
terminal handling charge. For your information and guidance, the

following terminal handling charges for payment by importers will be
introduced effective from 1 January 1991:-

East Coast USA - US$290/20ft container
US$580/40£ft container
East Coast Canada - US$240/20ft container

_ Us$480/40£ft container
West Coast USA & Canada -~ US$290/20ft container

UsS$580/40ft container

It would be appreciated if you will take note of the foregoing changes
to existing arrangements and advise interested parties accordingly.

Many thanks,

Kind Regards.

ik

R.F. Hobart

P.S. Since the preparation of this letter we have received your
facsimile of 13 November to our Chairman, Mr. Eilif Vibe and

you will see that the foregoing addresses in detail the matter
YOu raise.
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Suite 33, 3rd Floor. 8-12 Bridge Street, Sydney 2000. Tel: {02) 247 3880. Fax: (02) 251 3865

RFH:mp
December 11, 1990

Mr. Alan Hore

Administrative Officer (h) )\
The Australian Peak Shippers Association WJ/
G.P.0. Box 1469N

MELBOURNE VIC 3001

Dear Mr. Hore,

On behalf of the Member Lines (Columbus Line and Pace Line) of the
Australia/North America Shipping Conferences I would like to welcome
the recent formation of Iﬁqlnustralign Pgak_Shippors Association.

It occurred to us that you would like to have on file the three
relevant conference agreements as registered in Canberra, and we
therefore enclose copies of same herewith.

Attaching to these agreements you will also find the respective
"Minimum Levels of Service" undertakings as negotiated and agreed with
your predecessor, the Australian Exporters Shipping Association.

We alsc enclose copies of our current fraight tnriffs4<and our

!

intention is to furnish you with amended tariff pages (reflecting
changes in rates, charges etc.) as they are issued.

As is customary, and indeed also required by U.S. shipping
regulations, we are committed to giving shippers minimum 30 days
notice of any upward adjustments in rates and charges,. In this
respect you will note that varying expiry dates are shown against most
of the commodity rates listed in our tariffs, and having regard to the
Lines' escalating operating costs it is our intention to seek a 1%

:increase in these current base rates as and when they are scheduled to
expire.

1 regards A Avecluoacheed THO THoles Lo
ﬂ( !'\V’! : :[ altlact | TSoemoran ey LAAQY,
R.F. Hobart 4‘
Secretary.

encls

P.S. The original of this fax together with attachments will be
posted tonight.

MEMBER LINES: Columbus Line, Pace Line.
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Ref. No : 7189.1

AUSTRALIAN

Attention : BOB HOBART Fax No : HORTICULTURA|
CORPORATION
. Level |
Company : A/NASC Dates : 18 April 1991 fpe St Kikds cua
“aretrne Vi 200+
Anstrain
Tooomome: (O30 720 01
From @ KAREN FRANKCOM No Pages : 1 Focammuies (030 320270,

In the last few days, the Corporation has been informed of a
terminal handling charge of USD 290.00 per 20 £t container by
importers in North America. : -

This is the first time that exporters and the Corporation have
been advised of such a charge and not by the Conference which
should have bean the case. It is now too late tc be
incorporated into the prices guoted and accepted by importers
who have advised they will not pay this charge. As most pears
are sold on consignment such additional charges will be passed

back to the exporter and grower to pay.

On checking back on all correspondence and meeting notes thers
is no mention of a Terminal Handling Charge for North America.
Hence without advise before the season being given, exporters
are not prepared to accept this charge particularly in view of
the very high frsight rates charged.

Exporters are not prepared to suffer the consequences of this
breakdown in communication by the Confersnce and that this
charge be absorbed by conference for apples and pears for this

ssason.

We await your advise that this will be the case, as the first
vessel for the East Coast is due to arrive in Philadelphia

this weekend.

Regards

Karen Frankcom
MARKETING OFFICER
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I0: Ms. Karen Frankcom )
Marketing Officer =‘ﬁ
Australian Horticultural Corporation AH.C,

Apple and Pear Division

FROM: Bob Hobart Date: Ry - m—F
North Amcrican Shipping Conferencs Doc. No: 71,

DATE: 24 April 1991 FILE INSTRUCTIONS:

Subject:
Orgn. Name:
PAGE 1 OF 2 PAGES Cther:
Re: Terminal Handling Charge A —————————

I refer to your facsimile dated 18 April concerning the mattaer
of the Terminal Handling Charge (THC) applicable in North

America.

The Member Lines’' Principals have given careful consideration to
all those points raised in your message and note your contention
that apple and pear shipments be exempted from the applicalion
of the THC for this season. Unfortunately I sust advisa you that
the Lines are unable to agree to any change tu THC arrangements

as presently tariffed.

At the ocutset we see it as important to stress Lhat aL the tioe
of our across-the-table neguiiations last year the details of the
application of a THC were nat known to the Lines «nd the
northbound Conferences did not involve themselves directly {u the
subsequent assessaoent of a handl ing charge (beyond ship's tackle)
for account of the cargo, at North American ports. Thaesa charges
ware regardod purely as a matter between Nourlll American importers
aund the Lines and should not therefore be construed to be forming
part of the northbound ocean [reight structurc, much the same as
Australian port charges do not fora part of the negotiated buase
freight rates. Regarding the charge itself, Lthe Lines have until
now absorbed all costs within the terminal boundaries at U.S.
ports despite the fuct that costs beyond ship's tackle ;ahould,
in the case of port to port freight rates, be for consignees’
account. In the light of the overall cost structure, shippiug
lines engaged in the trades to North America could not afford Lo
continue absorbing escalating terminal cousts indefinitely hence
tha decision to folluw the policy in other trades tu Nurth
America of 1introducing a TBC, uniformly applicable to all

cargoes, upon discharse.

e
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Tt should also bc pointed cut Lhat a wharfage/terminal handling
charge has upplied for muny ywars in the West Coast North America
trade and the Eastern Canada trade. Those charges have naver
formed part of the northbound fruight negotiations and
lmportantly, they have never Lewn raised as an issus or objectad
to, by importers in North America.

Notwithstanding all (he foregoing, the practicalities of the
present situation from a legal point of viow, preciude the Lines
from adopting any compensating actiun on the curreut freight
raotes. In this respect I refer Lv the regulations of the U.S.
Federal Maritime Commission which prohibit any chiange to
time/vulume rates and provisions ay we presently bave in placa,
during the currency of the agreed period of validity. These
regulatory restrictions similarly prohibit the exemption of the
THC on apples and pears Lecause it was a tariffed charge at the
time the product was accepted for shipment and it {s our
undarstanding that for al! [utents and purpose, the export season
is now {inished.

Please bc assured that in arriving at this position, the Liues
and their Principals have given most careful consideration to the
Corporation's rcquests however it {s with regret that I must
reaffirm thef{r inability to offer any assistance in the matter,

at this tine.

Kind Regards.

20 Neaa}-
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Division 7—0bligations of ocean carriers in relation to registered

conference agreements

Parties to registered conference agreement to negotiate with certain
designated shipper bodies etc.

10.41. (1) The parties to a registered conference agreement shail:

(a)

(b)

(c)

(2)

take part in negotiations with a relevant designated shipper
body in relation to negotiable shipping arrangements (includ-
ing any provisions of the agreement that affect those arrange-
ments) whenever reasonably requested by the shipper body,
and consider the matters raised, and representations made, by
the shipper body;

if the shipper body requests the parties to make available for
the purposes of the negotiations any information reasonably
necessary for those purposes and itself makes available for
those purposes any such information requested by the par-
ties—make the information availabie to the shipper body; and

provide an authorised officer with such information as the
officer requires relating to the negotiations, notify an
authorised officer of meetings to be held in the course of the
negotiations, permit an authorised officer.to be present at the

meetings, and consider suggestions made by an authorised
officer.

The parties to the agreement shall give each relevant des-

ignated shipper body at least 30 days notice of any change in nego-

tiable shipping arrangements unless the shipper body agrees to a lesser
period of notice for the change.

(3) In this section:

“negotiable shipping arrangements” means the arrangements for, or
the terms and conditions applicable to, outwards liner cargo shipping

services

provided, or proposed to be provided, under the conference

agreement (including, for example, freight rates, frequency of sailings
and ports of call);

“relevant designated shipper body” means:

(a)
(b)

a designated peak shipper body; or

a designated secondary shipper body nominated by the Regis-
trar (by written notice given to the parties to the agreement)

for the purposes of the agreement for the purposes of this
section.

1314
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A I’*_JC NA Australia-East Coast North America Shipping Conferences

Suite 33. 3rd Flgor, 8-12 Bricge Street. Sydney 2000. Tel: {02) 247 3880. Fax: (02) 251 3865

FACSIMILE TRANSMISSTION

TO: Mr. Frank Beaufort- .
President
Australian Peak Shippers Association
Fax No. (03) 607-1848
FROM: Eilif Vibe S =T
Chairman
Australia/North American Shipping Conferences
DATE: 23 July 1991

PAGE 1 OF 5 PAGES

Re: Terminal Handling Charge

We refer to our facsimile of 19 July 1991 concerning the
provision of information relative to the cost elements of the

THC and your response of same date. Your co-operation
respect of the LLines' expressed concerns on the matter

atrict confidentially of the information is acknowledged
appreciated.

support of our position relati

While reaffirming all those ariig:ntl already stated
THC, the Lines none-the-les

reasonably necessary inf

with APSA's written undertaking of strict confidentiality.

are of the view that the information now provided fully
addresses the Lines' obligations under 8.10.41(1)(b) of the
Act. 1In now submitting this required information to APSA, we
consider it impertant to emphasise several often ropyntog but
none-the-less important points relative to the application of
the THC and also, comment upon other issues which were raised

at the 12 July mesting.

It is again stressed that while not separately applied in the

ECUSA northbound ¢trade, the THC is not a new charge and

common in the trades into and out of the US. The inbound
trade from Australia was one of the very last to introduce a

the application of the
hxious to fulfil their
obligations under Part X of \\ A regarding the provision of
. Te this end we provide,

without prejudice, detai the elements of the THC and the
individual costs of those ements. 1t should be again noted
that in consideration of the MICA litigation presently before
the US FMC the attached information is provided in accordance

-

THC at US discharge ports. Indeed, the Australia to Eastern

canada and Australia to West Coast North America trades

MEMBER LINES: Columbus Line. Pace Line.

have
had THCs (or equivalents) in place for many years and those
charges have never formed part of, or have been referenced in.

-’

|
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CONFIDENTIAL

any negotiations of northbound freight rates from Australia.
Wwe have advised you that in the past the Lines have absorbed
all costs at ECUS terminals and to a lesser extent at WCNA and
Eastern Canada terminals, beyond ship's hook, principally for
administrative and competitive reasons. However as a
consequence of the gradual and continued erosion of freight
rate returns on the one hand and increasing terminal costs on
the other, the Lines could no longer continue to absorb these
costs resulting in the decision to move towards a position of
cost recovery and place terminal charges where they properly

lie, in common with the custom and practice of practically all
other US trades.

You will note from the attached data that actual terminal
costs incurred by the Lines are in excess of the present
US$290/TEU THC at US ports however at the time of
introduction, this particular level of THC was already
established in the US southbound trades and Lines' Principals
considered the northbound charge should initially be no higher
than that applying to southbound ces. . Consequently it was
agreed to introduce the THC on artial cost recovery basis,
however it would be the Lines ention to move to a position
of full cost recovery at some re time.

At the 12 July meeting, Yy \\Equcriod the application of the

same level of THC at al ports and in response we made
brief reference to certa provisions of the US Shipping Act
of 1984 and upon which we can now elaborate. In respect of

the imposition of a uniform THC at US ports, section 10{(b}{10)
of the US Shipping Act prohibits any common carrier either
alone or in conjunction with any other person from demanding,
charging or collecting any Trate that is unjustly
discriminatory between ports. In addition, section 205 of the
US Merchant Marine Act of 1936 makes it unlawful for any
conference to prohibit its members from charging the same
rates at adjacent US ports. As a result of these provisions
the imposition of different charges at US ports has been
successfully challenged on legal grounds, ref: Far Easat
Conference Amended Tariff Rule Regarding The Assessment of
wharfage and Other Accessorial Charges, 20 F.M.C. 772 (1978);
Associated Latin American Freight Conferences and ;ho
Association Of West Coast Steamship Cospanies, Amended Tariff
Rules Regarding Wharfage And Handling Charges, 15 F.M.C. 151
(1972). Under these circumstances it is the common Pryctxco
for carriers to have uniform rates and charges at adjoining US
ports and againsat that legal background the Member Lines of
these Conferences follow this practice.

Also discussed at the 12th July meeting was the matter of the
language of the Conferences’' tariff rules concerning the
applicability of ocean freight rates and charges quoted by the
Lines. The Lines have recognised that the lanquggo
accompanying the THC in their tariffs may not fu}ly describe
the services covered. Generally the Lines view their freight
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rates as "Hook to Hook". The THC is designed to cover costs
incurred from the time the cargo was discharged <£from the
vessel up to the time it was delivered to the receiver. Ve
are currently reviewing the neqd  end wisdom of revising the
language of our tariff rﬁfoi-lé??roqard to the THC with our

legal counsel in the U.S. ®
does.. -the attached information

irements and attend to the Lines'
obligations under S.10 }b) of the TPA but also, in
conjunction. with our explanatory comments, Sserves to
facilitate full and meaningful negotiations with the
designated shipper body.

we are of the view that no
meet with APSA's stated

Kind Regards, .
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TERMINAL HANDLING CHARGES

Page 1 of 2 Pages

Shoreside Cost Analysis (Not including Intermodal Costs)
or submission to A.P.5.A.

1. Figures are those for the rational ised northbound Conference
Services to the U.S., are extracted directly from Management
Information systems and are PAN-US.

2. Actual costs are based on 1990 Financial year flgures and

have been increased by a factor of [J percent for Cost
Increases expected in 1991.

1. TERMINALS (See Note 1) US DOLLARS
1.1 Wharfage
1.2 Stack/Wheels )
1.3 Gate Charges "Iy
1.4 Royalties/Assessa
1.5 Equipwent Rental
1.6 Miscellaneous T al Assessaents
1.7 SUB TOTAL %
2. CHASSIS LEAS
3. CHASSIS M and™® and REFURBISHMENT
4. OWNED CHASSIS PROVISION
5. CUSTOMS AND INSPECTION CHARGES
6. ADMINISTRATION (LOCAL)
7. GRAND TOTAL
(NOT INCLUDING REEFER COSTS)

8. NORTHBOUND FULL THROUGHPUT
(ALL CARGO)

9. COST PER TEU (ALL CARGO) =

The above figures do not include any refrigeration costs.
Reefer cargo attracts further costs over and above those
total costs shown under item 7.

CONFIDENTIR
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ADDITIONAL REEFER COSTS ARE: Page 2 of 2 Pages

10. POLARSTREAM/HANDLING

11. L.N.2. SUPPLY

12. ELECTRICITY

13. EMERGENCY L.N.2.

14. LEASING REFRIGERATION EQUIPMENT

1S. TOTAL REFRIGERATION COSTS ~y

16. NORTHBOUND FULL THROUGHF REEFER)

é’\v
SN
17. ADDITIONAL COST PER (REEFER)
CONCLUSION @
A. COST PER TEU - GENERAL CARGO 1
B.  COST PER TEU - REEFER CARGO L |
Note 1:

These terminal costs are all incurred after the cargo has left the
hook on discharge from the vessel and are not associated with the
actual discharging process.

CONFIDENTIAL
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1306.
AUSTRALIAN PEAK SHIPPERS ASSOCIATION

GPO Box 1469N s Phone: '
MEY BOURNE 3001 Bac (03) 699 1728

FAX TO: NORTH AMERICAN SHIPPING CONFERENCE

FAX NO: (02) 251 3868

ATTENTION: H E E

FROM: FRANK BEAUFORT

DATE: 29 July 1991

RE: JERMINAL HANDLING CHARGES

Pages to be faxed inciuding this psge: THREE

Further to my teiephone discussion on Friday evening | confirm the points to
be raised with your Principals in relation to your submission to APSA dated
23rd July 1991.

Y

. Y

1. As a general query we ot understand why a PAN-USA basis Is
used when West Co obviously charged differently trom East

ON

Coast.

2 - In reference to the . increases expected in 1991 we would query
the need for this 0 basis that (a) prices for services in the US tend
to be fixed for 2/3 years (b) increases may be valid for some labour
costs but not other costs (¢) NASC is not prepared to quote THC for a
firm period.

11 Wharfage
Require explanation as to what this item exactly covers.

12  Stack/Whesis
Require éxplanation for this item,
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13

1.4

13

16

Gats Charges

As THC’s are concerned with charges within termin .
charges fit in. g | als where do gate

Boyatties/Assesgments

Need full explanation of this item and its relevance to THC's.

Equipment rental
Need full expianation of what is incurred.

We need to know what this covers.
Chassis Leasing

Need t0 have knowledge of leasing arrangements to know whether
there Is an accurate allocation of{o;st to the THC.

N

Appears to be some dug
costs. How much r

to owned equlpmml.%
Owned chasais provision

tdfon here, request further breakdown of
leased equipment and how much relates

We question why owner should be endeavouring to recover this item
from shippers in any THC.

We belleve this should not be part of THC but & charge direct to
importer. Customs charges would normally vary depending on the
commodity and voiume.
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3. 13U5

Administrats
Some justification required for this item but note no admin. charge for

additional reefer costs which basis, are dry cargoes paying too high or
does the additional reefer incur no 'admln. charges? ’ 3

Nerthbound full throughput

Presume TEU figure covers conversion of FEU. How do they handle
empty container charges. We would not accept that these costs are
incorporated in THC.

loms 10-13

We can accept that thess are likely charges but again we need to have
some elaboration to undmm%, costs.

This may well be related 1.5 and require further information. Our
concems related to our ents on Administration Costs. Shippers could
be paying double.

We also need to know the source or authority of all these costs otherwise
they are seen to be ‘plucked out of their air’.

APSA's final comments are to request total figures for all terminals i.e. total
annual running costs and total annual throughput. In this way we can
establish whether the allocation of costs to the Australian THC charge is
proportional or otherwise.

We would appreciate a response to these queries by Thursday 1st August
(atest.

Regards,
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A.p C RA Australia-Pacific Coast Rate Agreement

AE'TC NA Australia-East Coast North America Shipping Conferences'

Suite 33, 3rd Floar, 8-12 Bridge Street. Sydney 2000. Tal: (02) 247 3880. Fax: (02) 251 3865
FACSIMILE TRANSMISSION

TO: Mr. Frank Beaufort
President .

Australian Peak Shippers Asscciation

FROM: Efilif Vibe
Chairman

Australia/North America Shipping Conference
DATE: 2 August 1991

PAGE 1 OF 3 PAGES

Re: Tefllng}AHandlingfChargg:

We acknowledge receipt of your 29 July fax setting forth APSA’'s
further queries in relation to the Conferences'’ 23 July THC cost
elements submission.

In accordance with your request, APSA's questions were forwarded
to Lines' Principals for comment and we are now in a pesition to
respond, as follows:-

You have queried the Pan-US application of the THC and apart from
the legal considerations referenced in our 23 July submission
concerning discriminatory changes between US ports, it has been

the Lines' experience th the trade served by the Us
Atlantic/Gulf and Pacific C trades have indicated preference
for uniform application of minal charges.

Further, it is the Lines'@tw that the competitive.aspects and
the relative benefits therwise, of moving cargo to final
destination via either t Coast of East Coast ports is best
addressed on the basi freight rates rather than entry port
terminal changes. Al previously indicated to APSA and as a
consequence of the Lines' policy in regard to Pan-US THCs, the
present level of the charges applied results in an overall uqder-
recovery of costs and Lines would intend to move to a position
of full cost recovery at some future time.

As regards thel ?increase element built into our .cos;ts
submission we can advise that this is representative of exxs§1n8
and anticipated calculation factors contained in present termxnal
agreements. In the circumstances, Lines consider this provision

for known and anticipated cost increases is a fair and reasonable
assessment.

wharfage is the traditional assessment by the port authority
against the cargo as a charge for the use of property and
facilities provided by the authority.

MEMBER LINES: Columbus Line. Pace Line.



Stack/Wheels - refers to the cost of lifting the container from

the sround (from stack) onto the chassis to facilitate delivery
to the receiver.

Gate Charges apply to all movements into and out of terminals and
“elate to costs associated with matters of safety, inspection,
security and cargo/container control. As indicated in our
submission, the THC covers costs incurred from the time the cargo
is discharged from the ship to the time it is delivered to the

receiver and gate charges are an inherent part of terminal costs
incurred by the Lines.

Royalties/Assessments relate to levies paid by carriers to cover

terminal employees' union welfare, medical expenses and pensions
etc.

Miscellaneous Terminal Assessments cover subsidies paid by
carriers to L.L.A. manned container freight stations.

Chassis Leasing, M & R and Refurbishment and Owned Chassis
Provision all relate to costs assoclate with providing suitable
equipment to facilitate efficiqat terminal movement and delivery

of containers. The individu 1\~ sts of these elements provided
in our submission are deter, d through the Lines' Management
Information Systems and allocated against specific cost

categories on a 'use—dayqzb\ sis.

Customs and Inspectio arges represent the averasge cost of
physically presenting rgo for customs inspection of bonded
seals in order to allow movement from the terminal. The costs

indicated in our submission are not associated with customs
clearance or duty.

Administration is a pro-rated charge based on the various
administrative functions carried ocut at terminal locaticns wh;ch
are related to cargo delivery. Provision for Administrative
costs involved in the care and maintenance of refrigerated carsgo

are included in the charsges for refrigerated cargo in our
submission.

Northbound Full Throughput charges are based on IEUs which covers
conversion from FEUs and relates to load containers only.

Refrigeration Costs specified under items 10 - 14 of our
submission reflect the Lines' actual costs incurred from
Management Information Systems for holding refrigerated cargoes
at terminals. These costs include liquid nitrogen together with
supply tanks and also, labour costs associated with the handling.
administering and monitoring of refrigerated cargoes.

As regards the Source of the actual cost informa?ion presente?
in our submission, this is provided by the Lines' own interna
Management Information Systems.
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You have requested Total Throughput figures for ail terminals
including annual running costs however we must advise that is

proprietary information and as :;§§§,is not made available to the

Lines. Consequently we are un to accede to this request.

As indicated in our 23 July,
anxious to fulfil their o
regarding the provision of

mission, the Member Lines are
tions under Part X of the TPA
ormation and we consider that ail
the foregoing meets with 9 July requests and satisfactorily
addresses shippers' conc s in this matter. However we note
your proposal for a resumption of negotiations on Wednesday 7
August and we await your confirming advice in this regard.

Regards.

4/17/00&\
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BLUE STAR LINE (AUST.) COLUMBOS OVERSEAS SERVICE
PTY. LIMITED PTY. LIMITED S
37-49 Pitt Street, ] -

333=339 George Street

SYDNEY NSW 2000 SIDNEY NSW 2000

21 February, 1992

Mr. F. Beaufort, _

Australiaan Peak Shippers Association,
380 St. Kilda Road,
MELBOURNE VIC. 3004

Dear Mr. Beaufort,

U.S. TERMINAL HANDLING CHARGES

The case put forward by APSA is being taken most seriously by Member
i ines of the North American Conference and we look forward to resuming
discussions with you oan this subject.

On the question of the APSA case as outlined in your Fax 13/2, we make
the following comments before addressing ourselves to tne prinmcipal
explanations required in your -qitﬁge: :

’

a) here is no argument th ‘;the freight tariff reads terminal to
terminal as outlined in chment 1 of your Fax 13/2. This was

the positicn applicabl ior to the announcement by Conference

that a Terminal Hand Charge was being implemented iz line
with practices esta ed over many years in North American
trades.

Shippers and importers ware nowever aware of the change by virtue
of the implementation of the Terminal Handling Chbarge but Lines
totally agree the tariff must pe amended to reflect the changed
circunstances.

We have only delayed the change to tariff conditions on legal
advice because of the MICA proceedings which, as you know, argues
the position of who should pay the THC rather than the gquantum
of the charge.

b) Shipping lines in a heavily competitive position are very liae
any other business and at times absorb charges that normally rest
elsewhere and we ackunowledge in tae East Coast Nortn America
trade that Terminal Haodling Charges have not bdeen passgd on to
vhe consignees in the past despite a clear acceptance in Nort:
America of the Terminal Handling Charge concept.
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This does not mean that Lirces are obliged to contiacue tae

practice indefinitely as the :
efficlency aspects. y must be guided by economic and

c) & d)

We are pleased to receive confirmati
: irmation that AP
with the concept of the Terminal Handling Cha;zt.has Do problea

Lines do not accept the charge of "double dipping" We have

merely, for a time, absorbed a shore side ¢
ost th 1
belongs elsewhere but there comes a time that sucitagigigiiéig

cannot continue if Lines are to remain efficienct and economical

Ir is simply not a fact of lifesthat stevedoring and

are the major.determinins £ in satting f‘rgigx;.t. ;;;r:;sct]}_iriiz
trade. Freight rates ar t by curreat market conditiohs
through negotiations W individual shippers or their
representative body in a ly competitive trading environmeat
and we are quite happy fable some examples of export cargoes

where freight rates in North American trade have fallen well
pelow tne 1983 rates ;tL? t against CPI adjustment in the ensui;g
ten‘years. These include: beer, canned fruit, casein, dried
fruit, meat, gluten, nickel, mineral water, pears and wool.

In relation to your specific queries, we would comment as follows:

a) Why a Pan-U.S. THC

There are two primary reasons:
i) Legal '

1
In respect of application of a uniform THC at U.S. ports,
Section 10 (b) (10) of the U.3. Shipping Aict pronibits ary
common carrier either alone or in conjunction with any otber
person from demanding, charging or collecting any rate tnat
i3 unjustly discriminatory between shippers or ports. In
addition, Section 205 of the §.S. Merchant Marine Act of
1936 makes it unlawful for any Conference to probibit its
members from charging the same rates at adjacent U.S. ports.

1i) Uniformity

In the first instance, the southbound THC, which was
introduced some years prior to the northbound, was a Paz-
§.S. rate and in part this was considered npecessary in view
of the competitive aspects at work. The relative benefits
or otherwise of moving carge to final destipation via either
the West or East Coasts i3 considered best addressed Dy
freight rates rather than entry port charges. The very same
principle applies for northbound cargo and 1t was considered
logical that if we have a Pan U.S. southbound THC that we
should also have a Pan U.S. nortabound rate. Furthermore,
prior to the THC application on the fasz (Coast, tnhe
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nortnbound "trade® repeatedly indicated to the Cconference

their preference for a uniform application :
charges between coasts. of terminal

The gPercent Cost Increase

The THC was ilntroduced in January 1991. Our assesszment for the
level of the charge was carried out late in 1990 and ;t-that
particular time carriers were pegotiating a new agreement with
ILA. At that time it was expected that the agreement reachned
would result in inereased costs between[:]and percect. In

fact, the agreement finally reached raised labour costs by an
average of

It would have been imprudent in assessing our costs not Lo make
adequate provisicns for knowneand anticipated costs increases for
a charge that would prob apply for at least a year and
posaibly longer, The Tt ication is now in the second year
of application. Havin that, our cost assessment indicates
that we under-recove en if we were to reduce our assessment

of costs by the[]p being questioned, we would still under-
recover based on thadAJCharge of $290/TEU.

Tt will be recalled that even though our assessment soowed
justification for a2 higher application we did not however wisn
to charge a higher THC nortnbound than was already in place at
the level of US$ 230 southbound. )

Wharfage

We have previously explained that wharfage is tie traditional
assessment by the Port Authority agalnst the cargo as a charge
for the use of their property and facilities provided tcy the
authority. ;
Port Authorities rarely, if aver, give further amplification of
wnat tais charge covers. 1t is a compulsory charge over which
the lines have no jurisdiction. Equivalent charges apply io
tustralia and indeed in most ports throughout the world.

We acknowledge this description is brief Dut no amount of

verbiage is going to be able to improve or better describe the
charge other than our first paragraph.

Stack/Wheels

This is the cost of labcur and machinery to mount contalners from
the ground on to chassis within the terminal.

Although this sounds simplistic it describes exactly the nature
of the charge.

"All terminals in the U.3. work on the basis trat i1zport
contaipers are mounted and then parked on chassls prior to
delivery. The containers are not loaded on chassis directly from
discharge they ar first removed from the shipside tc -ae storage
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area, grounded and then mounted to chassis

Gate Charges

All containers moving into and out of { . )

a gate caarge which relates to costs assiéiiiiﬁlﬁiiﬁ qatters o
safet; inspection, security and cargo/container coatrol Ierg of
tpe cpnarge covers the cost of the terminal cneckers wéo n fact
the movements and inspect the coantainers when they wmove recorg
the custody of the terminal. These checkers make sure tb°%ta2:
*he paperwork is in order, They check the integrit ?} all
container and ensure doors are locked and seals are inyplace ¢

These charges are an inherent part of the terminal ;
" co
by the lines. ‘ sts carried

Rbyalties_gnd Assessments

As indicated previoualy these charges relate to levies paid by
the carriers to cover terminal employees union welfare, medical
expenses, pensions, etc. (frigge benefits). These charges are
compulsory and have to be pa law. Their level is part of
the negotiated agreement be o the employers and the ILA.

Thesg charges are assess a container basis, wnether they be
gor import or export. osts indicated in our advice of 23rd
July relate to costs iated with imported containers only.

Equipment Rental

During normal terminal activity it is sometimes necessary to hire
additional or specialised machinery to {acilitate the regular
workload. The level of expense would be dictated by the nature
of the cargo, the volume of that cargo and any time constraints
that may have been imposed by the cargo interests. '

'
Miscellaneous Terminal Assessments

As previcusly advised these costs cover subsidies paid ©¥
Carriers to ILA manned container freight stations. It would also
cover costs of employing additional clerks and caeckers within
marine terminals if cargo ioterests 30 require,

Chassis Leasing - Maintenance and Repair, Refurbishment aod Owned
Chassis Provision

A3 referred to in paragraph (d) above, the Custon and Practice
for U.3. Terminals is that all import aud indeed export,
aontainers are mounted on chassis prior to delivery.. The
practice facilitates delivery from the terminal to the consigaee.
Tf there were po chassis maintained with the terminal the:z
consignees would be required to supply a chassis whea sending ic
their hauler to pick up their container. In addition, the hauler
would be required to stand by while the cootainer was mounted.
All this would lead to additional cost to tne Cargo. The
cantainer lines provide these chassis fleets and for the sake ol
economics and flexibility they maintain a judicial mix of owned
and leased equipment.
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u

The leased cnassis incur 2 leasiag cost and this is covered in

_ The owned chassis d

7 N . > 0 n
incur leasing costs as suci but there is a significant capitii
cozt Lgcurred in their provision and if we did not own them the
would have to be leased. For the sake of our assessment WZ

calculated the cost of owned chassis provisioc -

; - o (per chassi
[l percent of what 2 leased chassis would cost on t;;s;ng
markec.

Maintgnance and Repair is the day-Lo-day cost of mainrtainin

whnnaile L cafe and Yapgsl o uaryisg
+ ' ]

I § X
(311

~ 5'3
: orinr, One af ton nigne
conts falling wn thuls category is Lyre replacegent, '

-

ab iy

Refurbishgent costs are separate from M & R costs in that they
are a capital cost incurred g modifying updating or reraticg

owned chassis. For example, ears ago it was required

that all chassis be fitc th “sprgay suppt*esélt:)u::‘-.;r"’&.CI byTJﬁaj._z
required remodifying all owned chassis in the fleet and
ritting them with Che ressor uait. This cost would be
categorised 'ag 4 refur ment cost.

43 can be established<§}om the above, tnere is no duplicaticn of
costs. ’

Chassis are, of course, also used for export cargo aad in our
assessment of THC costs we apportioned the cost associated with
chassis between import and export loads.

léministration (Lccal)

although the figure of [_1 appears high, the lines would maintzina
tnat in the context of very high U.S. costs the assessment is
reasonable and ' indeed is an under recovery oa our average
administrative cost per TEU in the U.S.

Aaving said that, even if the charge were to be removed from the
THC assessment the lines would s~i111 be under recovering. The
administrative charge was applied to all containers to establisk
a2 cost per TEU (all cargo), to have applied a furtaer
administrative charge to raefer cargo would be ndouble dipping™.

The Relationship between TEQJs and FEUS

It is probably correct to say that in most instances the cost of
an FEY Lis not twice a TEU. However, the lines costs and
throughput are measured entirely in tae context of TEUs so we
could not differentiate FEUs and assess these separately.
However, if we were able to and if indeed FEUs are not twice as
expensive as a TEU;, then the overall costs in our assessaeat
would oot change. What would change is that the cost of a TZU
would increase while the cost of an FEU would decrease.

On balance we nold the view that it was logical to paintaln the
custom and practice already established ino the southbound trade

wheré the cost of an FEU is twice the cost of a Tz0.
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We trust the foregoing will go soqsgya
is

. . _._.' Ty .
¥ to further laining ‘qus’
position and look forward to furt: exp ing cus

cussions with you on Monday, -

Yours sizcerely, o | @ .
et | S M\)

L.G. Ld . : A. Drescher
aging Director : Managing Diregtar
RLOE. STAR LINE (AUST) dﬁtﬁgﬂﬁi%%ﬁﬂﬂﬁﬁhr

SERVICES. -
PTY. LIMITED PTZ. LIMITED B



TPC: APSA COMPLAINT

DOCUMENTS GIVEN BY THE NACON LINES TO APSA UNDER CONFPIDENTIALITY
AT MEETING ON 24 FEBRUARY 1992.

ANALYSIS PREPARED BY COLUMBUS LINE (BUT APPLICABLE ALSO TO BLUE
STAR PACE) SHOWING COSTS MAKING UP THE THC.

APSA AGREED AT THIS MEETING THAT IT WOULD GO THROUGH THIS COSTING
ANALYSIS AND WOULD RAISE ALL NECESSARY QUERIRS WITE THE NACON
LINES, WHICH WOULD THEN RESPOND

APSA DID NOT REVERT TO THE LINES
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(all figures in USS per Teu) EASTCOAST
1299
Total Total Caust 96
1990 Caust 96 Phila®
X 1)  Wharfage l
x2) Stack/Wheel l
x3) Gate Charge l
x4)  Royalties B
X 5  Equipment Rental ;
x6)  Miscellaneous {
|
i
1)-6) Sub-Total
N\
) Chassis Lease - <é\\\\
8)  Chassis M&R %\ R |
9) Owned Ch. Prov. "&
%X 10) Customs
11) Admi.-local
1)-11)  All boxes f
+ 12) Polarstream ;
» 13) LN 2 Supply
14) Leasing Reefer
12)-14) Reefer-Additional

» Attached please find the details
U i jl o~ L'-t (ML—-,_



SUMMARY (ail figures in USS) 1294

Dry
| Reefer
Total
see attached breakdown)
CAUST 96 NB PORT: PHILADELPHIA
Total Average per TEU (dry/reefer)
N —]
1) Wharfage
Dry |
Reefer
2) Stack/Wheel
Dry/Reefer &\\\’
RN
(\\\‘_;v
J) Gate Charge Q)%%
Dry/Reefer J
4) Royalties .
Dry
Reefer

Dry/Reefer
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. SUMMARY (all figures in USS) ’

PR -
1233
Teu's
Dry
Reefer
Total _
(see attached breakdown)
CAUST 9 NB PORT: PHILADELPHIA
5 Equipment Rental
Dry/Reefer
6) Miscellaneous
Mty’s
Dry/Reefer | .«}X\\’
. f\é\ 1
10) Customs | §§§
L o .
-] B
]
Total Average per Reefer/TEU
12) Polarstream | - 1
Reefer
13) LN2 Supply

Reefer




TERMINAL HANDLING CHARGES
(all figures in US$ per Teu)

US-Eastcoast [ Us-Guif ]

Cha_sis Leasing
.

I 4<9ﬁ\\\
Trade CapitAn! Tax %

Chassis M&R QJ
ym

Austral-Asia-Share: US-Eastcoast
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. SUMMARY (all figures in USS)

Total Teus SB+NB
Total NB - Teus
NB - Teus Dry
NB - Teus Reefer

N Chassis Leasing

8) Chassis M&R

a)

b)

c)

14) Leasing Reefer (only NB-Reefer)
Q

LN2/CO2 - M&R

Fa

e

i

Reefer Protection

Fixed Costs Electr. Clip-on’s




(all figures in USS) 1230

US-Eastcoast [ ]~ uS-Guue[ ]
14)_ Leasing Resfer |
a) - LN2/CO2-M&R |

Depr. Interest, Tax
Insurance, Administration

b)  Gen Sets/Generators |
Fixed Costs/Hire Q t
}

) Reefer Protection éﬂ\%
electr. Clip-on’s ®
Gen sets

d) Fixed Costs Electr. Clip-on’s

Austral-Asia-Share: US-Eastcoast 14a) b) ¢):
d):
US-Gulf 14a)b)c)d):
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RESTRICTION OF PUBLICATION
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— DECISION PENDING
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Ap (/ RA Australia-Pacific Coast Rate Agreement

A '*ACN A Australia-

Suite 33, 3rd Floor, 8-

1289

East Coast North America Shipping Conferences
12 Bridge Street, Sydney 2000. Tel: {02) 247 3880. Fax: (02) 251 3865

EV:kl
21 September 1992

Mr. F. Beaufort ("%;::D
President

Australian Peak Shippers Association
Leval 7

380 St. Kilda Road 2-|af s
MELBOURNE VIC 3004

Dear Sir,

Re: Terminal Handling Charges - US Ports

I refer to the lengthy negotiations that have occurred pursuant to
5.10.41 of the Trade Practices Act in relation to this matter.

You will recall. that, on a number of occasions during the course
of those negotiations it was acknowledged on behalf of the
Conference Lines that the Tariff Rules of the relevant Conferences
did not accurately describe the services relevant to the terminal
handling charges, but that, because of legal advice, formal
amendments to the Tariff Rules could not be made. As you know,
there was litigation before the Federal Maritime Commission by

reason of a Complaint brought by the Meat Importers Council of
America Inc (docket No. 91-16)',

On 14 September 1992 we received from our Washington lawyers advice
that the time of judicial review of the MICA proceedings had
expired and that, accordingly, the FMC's decision was final and the
litigation in that matter was concluded. In those circumstances,
our Washington lawyers confirmed that the relevant Tariffs cquld
be formally amended in relation to the Rules dealing with tgrmlnal
handling charges. We believe that we should promptly now brlng ;he
terms of the published Tariff Rules into line with the position
that has prevailed and that has been made clear to shippers since
mid 1991. The proposed changes to the Tariff Rules, which are
titled "Application of Rates" and "Terminal Handling Charge" appear

in the port to port tariffs and the intermodal tariffs of the
respective conferences.
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For your information, we attach copies of the subject Rules as
presently published, as well as the changes that are now to be made
to those Rules (new language underscored, deleted language
overscored), The proposed changes have been approved hy our .
Washington lawyers for the purposes of the FMC. Our legal advice

is that it is not necessary to register or notify these Tariff
changes under Part X of the Trade Practices Act. Nonetheless, we

want to inform you of these textual changes in advance. If you
wish to discuss the matter with us, please do so.

Yours faithfully,

Eilif Vib
Chairman

Encls.
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AUSTRALIA/EASTERN U.S.A. SHIPPING CONFERENCE

orig./Rev. |pa.

FREIGHT TARIFF NO. 14 F.M.C. NOC. 14 4th P;

From: Australian Ports and To: US Atlantic & Gulf Ports | Cancels .. Pac

ports in the Pacific and ports in Puerto Rico 3rd 6
Islands and the US Virgin Islandsg

Effective Da-

30 August 19¢
RULES AND REGULATIONS

Corr. No: 10:

RULE 2.

APPLICATION OF RATES
== 6. ATTLIVALLION OF RATES

(a)

(b)

Rates named herein apply from and tc Terminal/Terminal Depot.
In the case of conventicnal vessels, rates apply from and to
alongside vessel.

The rates of freight applicable to Frozen Meat apply from
carrier's terminal/terminal depot at ports named in Rule 1{d)
(ii), irrespective of whether Served direct or not.

In the event that other ports than those named in Rule-1{d)(ii)
are served by direct call vessels then the rates on Frozen Meat
named herein will apply at carrier's option. The carrier

reserves the right to decide on which vessel Frozen Meat is
accepted.

Cargo will be asmsessed at the rates specified in this tarifsf

and will be subject to all rules and regulations contained
herein. The rates exclude any charges which are customarily

for account of the cargo incurred prior to the Carrier receiving
cargo at Terminals or Terminal Depots in Australia and beyond
the point of delivery of carge from Terminals or Teraminal Depots
in the United States.

Wharfage, handling and any other charges customarily for account

of the cargo shall be paid by the Merchant.
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(b)

(b)

.xﬁ*@ﬂ‘

tack on carrier' cadij charge terminals.

The base ocean rates of freight applicable to Frozen
meat apply from i 3 3

ports named in Rule 1 (d) (ii), irrespective of whether
served direct or not.

th s__ta iff and wunless otherwise

e a ovided, wi be subject to all rules and
regulatjons contained herein. The rates are exclusive
: anz charges customarily for account of the merchant

curred prior to 1oad1ng and bevyeond ship's tackle
QQ t of discharge

Fre ;gh ;;l be agsegsed, at the base ocean rates
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[ AUSTRALIAN/EASTERN U.S.A. SHIPPING CONFERENCE ORIG/REV. PAGE

INTERMOOAL FREIGHT TARIFF NO. 13 FMC NO. 13 3th 8
— CANCELS PAGE

: To: :
PORTS AND POINTS IN PORTS AND POINTS IN ith 8
AUSTRALIA THE UNITED STATES . EFFECTIVE DATE

(SEE AULE 1) 5th February 199 1
RULES AND REGULATIONS CORRECTION NO. 339

RULE 2. APPLICATION OF RATES
—a=_t. _arrFLLALION OF RATES

a. The rates and charges appearing in this tariff are applicable
on commodities moving in the range listed in Rule 1. '

b. Rates named herein are thru water-rail, Wwater-motor,

or
water-rail-motor rates.

€. All rates and charges are stated in Australian Dollars unless
otherwise stataed.

d. The transportation of general commodities are subject to

the minimum charges provided in Rule 6 when carge moves in
containers.

@. The thru rates published herein include all charges for
switching, drayage, or other transfer services (including
handling and wharfage) at intermediate interchange points.
Any additional services, such as fumigation, unpacking
and repacking goods for customs or any other Governmental
agency inspection, any lifting operation or other
miscellaneous services performed by the carrier at any time
during transit due to some default or oversight by the
shipper/consignee or holder of the Bill of Lading will be
for account of the cargo without in any way affecting the

liability of the carrier for the condition or quantity
of the cargo.




1984

INTERMODAL
Rule 2. Application of Rates

The rates and charges appearing in this tariff are -
applicable on commodities MOving in the range listed in Rule
1.

Rates named herein are thru water-rail,
water-rail-motor rates €83 _otherwise provided a
i v wi reach hip's tac

i s
! adj terminal. -

All rates and charges are stated inp Australian Dollars
unless otherwise stated.

water-motor , Or

a

The transportation of general commodities are subject to the

minimum charges provided in Rule 6 when cargo moves in
containers.

The through rates published herein are subject to Terminal

andlj arges as per Rule 29. Anvy additional services
suc s umigation unpackj a epackin ods for
customs or any other Governmental agency inspection, any
lifting operatjon or other miscellaneous services performed
by the carrjer at any time during transit due to some
defa versight by the ipper/consignee or holder of

the Bill of Lading will be for account of the cargo without
i a way affecting the jability of the carrier for the
condition o vantity of the carqgo.
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AUSTRALIA/EASTERN USA SHIPPING CONFERENCE Orig./Rev. Pag:
FREIGHT TARIFF NO.14 FMC NO.14 6th 43
FROM:Australian Ports and Ports TO:U.S. Atlantic & Gulf Ports Cancels - - Pag.
in the Pacific Islands and Ports in Puerto Rico 5th 43

and the US Virgin Islands

Effective Dat.

27 December 19¢
RULES AND REGULATIONS

Corr. No: 121.

RULE 41. TERMINAL HANDLING CHARGE

1.

Definition: The services performed in moving or conveying cargo
from ship's tackle direct to place of rest on the terminal shall be
known as "Terminal Handling Charge".

Application: Except as otherwise provided the following Terminal
Handling Charges apply on all cargoes which are for final delivery at
ports and points within the United States and in US protectorates:

USS$290 per 20£ft container

US$580 per 40ft container

US$12.50 per 1000 kgs or cubic metre when freighted on weight or
measurement bhasjs,

For LCL/Breakbulk cargoes, a aminimum charge per Bill of Lading

- applies for any single shipment, of US$12.50 per 1000 kgs/cu. metre

of cargo, whichever produces the greater revenue.

Terminal Handling Charges are not subject to CAF/BSC.

For Explanation of References See Page 3
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Application: Except as otherwise provided the
following Terminal Handling Charges apply on all
cargoes which are for final delivery at ports and
points within the United states and in Us
pProtectorates:

US$290 per 20ft container .

US$580 per 40ft container

US$12.50 per 1000 kgs or cubic metre when freight
on weight or measurement basis.

For LCL/Breakbulk cargoes, a minimum charge per Bill
of Lading applies for any single shipment, of US$12.50
per 1000 kgs/cu. metre of cargo, whichever produces
the greater revenue.

Terminal Handling charges are not subject to CAF/BAF.
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/\PQ/RA Austra\ia—Paciﬂc Coast Rate Agreement

—~
AFILCNA Australia-East Coast North America Shipping Conferences

Suite 33, 3rd Floor, 8-12 Bridge Street, Sydney 2000. Tek: (02) 247 3880. Fax: (02) 251 3865

EvV:kl

g October 1992
BY FACSIHILE
Mr. F.VBeaufort

president

Australian Peak shippers Association
Level 7

380 St. Kilda Road

MELBOURNE vIiC 3004

Dear Mr. Beaufort,

Re: Amendments to Tariff Rules

Y I_refer to our letter of 21 September and our subsequent meeting
thh.APSA on 28 September pursuant to. Section 10.41 of the TPA
to discuss our proposed amendments for the tariff rules.

(2) In our negotiations across the table we failed to obtain your
approval of our view that base ocean rates of freight should
apply from under ship's tackle at port of loading.

(3 ﬂowever: with the view to reaching a resolve in the matter and
;g tge.lnterest of goodwill and co-operation, I am nowW pleased
con?e:ése that the Member Lines have agreed to accede to your
reflectlzp ﬁ%at our relevant tariff rules should be amended to
re teal PP cability ef the base ocean rates from "point of

val of cargo at ship's loading terminal/terminal depot."

(4) This agreement is now reflected in the attached amendments to the

relevant tariff rules as i
. presently publ1shed (new languase
underscored - deleted language overscored) . Buas

(3 gge?e a:endments together with the amended definition of the THI
Segtécg le in North American ports (as per our letter of
mber), will now be filed for effectiveness 21 Qctober 1992

Trusti i i
thanklggut?e foregoinsg 3111 now satisfy your requirements, we agal
or meeting with us on the 28th of last month.

With best regards.

Lot ‘. C/ DIk

E. Vibe
e

Encls.



Sydney -

-’
8 October lagy

(i) From Point of receival of cargo
at Ship'g loadinpag

terminal[term;na; depot.

(ii) To a ide shi under ship's
tackle on ship's discharge
terminal.

Australianp Port Charge Additionals and any other
charges customarily for account of the cargo shall he
£

(b) Gaege—wé*%—be—ge&eased—e%—%ﬁe—eaeeg—apeeéééed—*a—*hte

; ; rozen

(B) The base ocean rates of freight gpplla?bli t?df(ii).
meat apply from ports named in Ru : 1
irrespective of whether served direct o .
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Sydney

8 October 1992

INTERMODAL TARIFFS (BAST AND WEST COASTS )

RULE 2. APPLICATION OF RATBS

The rates and charges appearing in this tariff afe

applicable on commodities moving in the range listed in
Rule 1.

Rates named herein are thru water-rail, water-motor, or

water-rail-motor rates les therwisge rovided
a oint o ceiva cargo at ship's adin
texrminal/terminal depot.

Rates and charges are stated in Australian Dollars, except
where otherwise indicated.

The transportation of general commodities are subject to

the minimum charges provided in Rule 6 when cargo moves in
containers. : ' .

i i biject to Terminal
The through rates published herein are su jec .
andjl es as per Rule 29. Any additional serv1§es
such as fumigation, unpacking and repacking %?%ﬁf__gﬁz
customs or any other Govwm%
lifting operation o ther migcel ous services
b

the carrier at a time duri tra sit due a%’sogi
defau t [e] Qvears i t b i si ee Or how}‘:;out
the Bj of Lading will b ccount of the cargo

in any way affecting the liability of the carrier for the
condition or quantity of the cargo.
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-
Sydney

8 October 1992

cargoes which are for final delivery at ports anq
points within the United states and in yg
Protectorates:

US$290 per 20ft container

US$580 per 40ft container

US$12.50 per 1000 kgs or cubic metre when freight
on weight or measurement basis.

For LCL/Breakbulk cargoes, a minimum charge per Bill
of Lading applies for any single shipment, of US$12.50
per 1000 kgs/cu. metre of cargo, whichever produces
the greater revenue.

Terminal Handling charges are not subject to CAF/BAF.



