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Dear Lyn/Ms Camilleri/General Manager,,
RE: AA100435 - Application for revocation and substitution of an authorisation.

The Recruitment, Consulting & Staffing Association (RCSA) is the peak industry body for the
recruitment, staffing and workforce solutions industry in Australia and New Zealand,
representing some 1500 companies and brands across the staffing sector.

| am writing to submit our application seeking revocation and substitution of our Code of
Professional Conduct and Professional Conduct Grievance Intervention Guidelines from the
ACCC. As you may already know from previous meetings, ACCC’s authorisation of our
current Code AA1000435 is due to expire 8 August 2024 and we have since made minor
changes to the Code of Professional Conduct as well as the Professional Conduct Grievance
Intervention Guidelines, which reflects required amendments and improvements identified
through the last 5 years in operation and application.

We are requesting a revocation and substitution of the existing authorisation:

1. for ten years commencing on the date of authorisation, of the Code presently
authorized with minor changes being;

a. updated definition of exploitation which encapsulates a higher standard of
behaviour and;

b. update to the adoption section capturing volunteers as being bound by the
Code

2. forten years commencing on the date of authorisation, of:

a. the same elements of RCSA’s Constitution and By-Laws as are presently
authorised;

b. a Professional Conduct and Grievance Intervention Guidelines as are
presently authorised with minor amendments, which are outlined in
Attachment C to the document below.



This request is to enable time for the ACCC to fully consider our application for revocation
and substitution with RCSA’s minor changes to the Code of Professional Conduct and

Professional Conduct Grievance Intervention Guidelines.
Please find attached the application along with relevant evidence and payment.

We are extremely grateful for the support provided to us by the ACCC in navigating this
process and thank you for your consideration of our application.

Yours sincerely,

7=

Charles Cameron
Chief Executive Officer



Application for revocation of an authorisation for proposed conduct and substitution

of a replacement

Information

Applicants

1. Provide details of the applicants for revocation and substitution, including:

1.1. name, address (registered office), telephone number, and ACN

The Recruitment, Consulting and Staffing Association Limited
ACN 078 606 416

Level 9, 500 Collins Street, Melbourne VIC 3000
PO Box 291 Collins St West
VIC 8003 Australia

Tel: +61 3 9663 0555
Fax: +61 3 9663 5099
Email: info@rcsa.com.au

1.2. contact person’s name, position, telephone number, and email address

Charles Cameron

Chief Executive Officer

Ph: +61 439 000 786

Email: ccameron@rcsa.com.au

Lily Andrews

Advocacy & Professional Standards Manager
Ph: +61 448 332 610

Email: landrews@rcsa.com.au

1.3. a description of business activities

The business activities affected by the application for authorisation are:

dealings between members and the public (customers and workseekers) for the
supply and acquisition of workforce services (e.g. labour-hire services; recruitment
(placement) services; workforce consulting services)

dealings between members in relation to the supply and acquisition of workforce
services.

RCSA is a company limited by guarantee. Its objectives stated in its Constitution include:

1.3 (a) to promote excellence, enterprise and integrity in the businesses of all
Members and of individuals engaged by those businesses;



1.3 (b) to advance education by improving knowledge and skill with respect
to their responsibilities, duties and rights in the Employment Services Industry.
1.3 (d) The Association will foster ethical and procedural best practice among
Members by:
i. ~ administering and regulating Member compliance with the Code
for Professional Conduct;
ii.  acting as facilitator of the resolution of, and appoint Committees
to deal with, disputes between Members;
iii.  regulating, as far as is possible, the relations between Members as
well as regulating the relationship between Members and the
general public.

RCSA is the peak industry body for recruitment, staffing and workforce solutions in Australia
and New Zealand representing over thousands of companies and brands as corporate
members. The association also includes two internal Member Groups; the first comprising
nursing agencies, the Association of Nursing Recruitment Agencies (ANRA); and another
comprising medical recruiters, the Association of Medical Recruiters Australia and New
Zealand (AMRANZ).

Collectively, the recruitment and staffing sectors in Australia and New Zealand represent
revenue in excess of $30B with a wage bill in excess of $21B. It’s a growing and dynamic
sector, contributing more than 400K jobs across Australia and New Zealand. Our members
account for approximately 60% of the sector’s turnover.

RCSA promotes and facilitates professional practice within the recruitment and staffing
industry. It sets the benchmark for industry standards through representation, education,
research and business advisory support to our member organisations and accredited
professionals who are bound by the ACCC authorised RCSA Code for Professional

Conduct through membership.

RCSA is a proud member of the World Employment Confederation, the voice of the
employment industry at global level, representing labour market enablers in 43 countries
and 11 of the largest international workforce solutions companies.

1.4. email address for service of documents in Australia.
info@rcsa.com.au, advocacy@rcsa.com.au (and email addresses of authorised persons as
above)

Authorisation to be revoked (the existing authorisation)
2. Provide details of the authorisation sought to be revoked including:

2.1. the registration number and date of the authorisation which is to be revoked
ACCC Registration number: AA1000435
Date Granted: 8 August 2019



Expiry Date: 8 August 2024

2.2. other persons and/or classes of persons who are a party to the authorisation which is
to be revoked

e RCSA (address and contact details as previously supplied).

e RCSA’s members.

e RCSA’s directors, office bearers and employees.

e RCSA’s professional advisors.

e People acting in the role of counsellor, expert appraiser, professional conduct
advocate, mediator or arbitrator in respect of matters arising under the Code.

e Members of the public or representatives of government or business requiring
service providers to be familiar with or comply with provisions of the Code and
PCGIGs.

e Members of the public or representatives of government or business seeking
determinations under the PCGIGs in connection with their dealings with Members of
RCSA.

e Any subsidiary that RCSA may form and in like manner, its directors, office bearers
and employees, members, and persons having dealings with it in relation to matters
arising under the Code.

2.3. the basis for seeking revocation, for example because the conduct has changed or
because the existing authorisation is due to expire.

RCSA is actively pursuing the revocation and substitution of its current authorization, which
is set to expire in August 2024. Although the recent modifications to the Code and
Professional Conduct Grievance Intervention Guidelines differ slightly in approach from
their predecessors, the fundamental conduct under authorisation remains largely unaltered.
These adjustments stem from a synthesis of member feedback accumulated over the past
five years through involvement in matters through the PCGIG, operational improvements
designed to make process more efficient and effective, and insights from a Code survey
conducted by RCSA. The meticulous consideration of such feedback underscores RCSA's
commitment to continually refining its standards in response to evolving industry dynamics
and the expressed needs of its diverse membership base.

Authorisation to be substituted (the new authorisation)

3. If applicable, provide details of any other persons and/or classes of persons who also
propose to engage, or become engaged, in the proposed conduct and on whose behalf
authorisation is sought. Where relevant provide:

3.1. name, address (registered office), telephone number, and ACN

3.2. contact person’s name, telephone number, and email address

3.3. a description of business activities.

Revocation and substitution of the Code is sought on behalf of:

e RCSA (address and contact details as previously supplied).



RCSA’s members at the time of application and future members, as well as non-
member volunteers.

RCSA’s directors, office bearers and employees called upon from time to time to
exercise functions in accordance with the Constitution, Professional Conduct
Grievance Intervention Guidelines (PCGIG) or to promote or enforce provisions of
the Code of Professional Conduct.

RCSA’s professional advisors called upon from time to time to advise upon, make
recommendations in relation to or conduct training or publish training materials in
support of the Code and matters arising under it.

Any person called upon to act in the role identified in the Constitution or PCGIG in
respect of matters arising under the Code, Constitution, or PCGIG.

Members of the public or representatives of government or business requiring
service providers to be familiar with or comply with provisions of the Code and
PCGIGs.

Members of the public or representatives of government or business seeking
determinations or appraisals under the Code in connection with their dealings with
Members of RCSA.

Any subsidiary that RCSA may form and in like manner, its directors, office bearers
and employees, members, and persons having dealings with it in relation to matters
arising under the Code, Constitution, or PCGIG.

The proposed conduct

4. Provide details of the proposed conduct, including:

4.1. a description of the proposed conduct and any documents that detail the
terms of the proposed conduct

Re-authorisation is sought for RCSA’s professional conduct regime, which sets out the
professional standards for, and regulates the conduct of, its members in relation to the
provision of recruitment and human resources services (the Professional Conduct Regime).

Please see:

Attachment A — Proposed New Code of Professional Conduct




Attachment B — Proposed New Professional Conduct Grievance Intervention
Guidelines

Attachment C — Summary of key updates to PCGIG

Attachment D — RCSA Constitution

Attachment E — RCSA By-Laws
Attachment F — Summary of PCGIG Interventions 2019 - 2023

Attachment G — Member Consultation Survey Results

Attachment H — RCSA Code Guideline — Charging Fees & Charges to Workseekers

Attachment | — RCSA Code Guideline — Service Network Responsibilities

Attachment J — RCSA Code Guideline — Supplier Transitions

Attachment K — RCSA Code Guideline — Checklist for Client Service Agreements

At a high level, these professional standards relate to the manner in which recruitment
agencies and other service providers deal with job seekers and employers, and the ways in
which RCSA members interact with each other in providing those services.

RCSA is seeking authorisation to continue to enter into arrangements pursuant to the
Professional Conduct Regime, which may involve breaches of the Act, namely:

e Excluding from the supply of association services:
o Those upon whom sanctions are imposed.
o Applicants for membership, who are refused membership.

e Excluding from the supply of workforce services:
o Members who are constrained from providing services in a certain manner.
o Members upon whom sanctions are imposed.
o Applicants who may encounter a partial barrier to entry where potential
clients stipulate RCSA (or equivalent) membership and membership is
refused.

e Third line forcing where an applicant for membership is required to include related
entities and assume responsibility for their conduct, and to supply sponsorship or
franchise services to related entities on the condition that they obtain membership
services from RCSA (the Membership Extension Principle). For example, a franchisor
that applies for corporate membership may be required to include all franchisees in
its application.

The Code is to be administered in accordance with RCSA's Constitution, By Laws and the
Professional Conduct Grievance Intervention Guidelines which together provide a regime



for sanction as well as business improvement mechanisms. We are seeking authorisation of
the following:

Constitution
Provisions of RCSA’s Constitution which form elements of its Professional Conduct Regime
and for which authorisation is sought are:

e Clause 2.1 — Classes of Membership, which permits the Board to:
o Establish classes of membership;
o Determine restrictions on membership;
o Determine requirements with respect to standards, business operation,
qualifications and accreditation for admission to each class.

e Clause 2.2 — Criteria for Membership, which prescribes a requirement for eligible
applicants for membership to be bound by the Constitution; the Code for Professional
Conduct; the Disciplinary & Dispute Resolution Procedures and the By-Laws.

e Clause 2.8 — Exclusion or Suspension or other sanctions, which allows the Board, following
the Disciplinary & Dispute Resolution Procedures or Constitution, to impose a wide range of
sanctions in the event that a Member engages in conduct which in the 7 of 217 8 opinion of
the Directors is unbecoming of the Member or prejudicial to the interests of the
Association.

o Clause 8.3 — Power to make By-Laws.

o Clause 15 - Dispute Resolution, which directs disputes to be dealt with under the D&DRP
and thereafter to arbitration.

By-laws
Provisions and proposed provisions of RCSA’s By-Laws, which form elements of its
Professional Conduct Regime and for which authorisation is sought are:

e By-law 1.1(b) - Membership Extension Principle, which, subject to an exception in By-
Law 1.2(f) permits RCSA to require an applicant for Corporate Membership to
include in its application all related entities that are substantially engaged in the
supply of specified categories of service. “Related entity” in this context is a broad
concept that (subject to the category of service qualification) extends to any entity
with regard to which the applicant for Corporate Membership represents that it has
given or established any sponsorship, approval or affiliation and would include, for
example related entities in a corporate group and franchisees in a franchise group
where application for Corporate Membership is made by the franchisor.

e By-law 1.10 - Objections to Membership

Code of Professional Conduct

Authorisation is sought for the entire Code, which specifies and guides standards for ethics,
probity and professional conduct within a broad compass as interpreted and applied in
accordance with specified reference documents indicated in the Professional Conduct
Grievance Intervention Guidelines.




Professional Conduct Grievance Intervention Guidelines

Authorisation is sought for the entire Professional Conduct Grievance Intervention
Guidelines, which establishes procedures for managing professional conduct grievance
interventions and disputes and which in accordance with which Members may be liable to
the imposition of sanctions including exclusion, suspension and fines.

RCSA certification and accreditation schemes
RCSA has developed several certification and accreditation schemes designed to improve
industry standards and promote best practice.

The RCSA Service Delivery Standard has been specifically designed to assist RCSA Members
to develop systems and controls to ensure clients and candidates receive excellent service.
The RCSA sees this Standard as an important component in its platform of defining
professional standards for the recruitment and on-hire industries in Australia and New
Zealand.

StaffSure is a certification program developed by RCSA in response to calls from business
and government for a simple and effective solution to the exploitation of workers by
“labour hire” providers. StaffSure addresses the key business integrity and risk elements
within contemporary workforce services, based on market intelligence and knowledge that
only the industry has. Workforce Service Providers are businesses, in all forms, that source,
assign and manage employees and contractors for business and government. They may hire
and assign workers to work directly for clients or they may manage their own workers to
deliver the services as a contractor. Workforce Services Providers include labour hire
providers, contracting firms, employment agencies, payroll agencies and recruitment firms.
StaffSure allows Workforce Service Providers to prove, and market, their business integrity
and, by doing so, protect the broader integrity of the recruitment and staffing industry
throughout Australia and New Zealand.

Compliance with these programs is not mandatory, although some Members and non-
members have been accredited against these standards.

Its relevance to RCSA’s Professional Conduct Regime is that these programs contain
standards to which reference may be had when interpreting the broadly stated
requirements of the RCSA Code. The PCGIG pathways may also use the diversion of
grievances into corrective measures within these certification programs if they are
applicable.

Consequently, authorisation is not sought for the SDS or StaffSure per se- merely for those
provisions of the Code and PCGIG that permit reference to it or interact with it.

The SDS is a commercially sensitive document in that it represents valuable intellectual
property owned by RCSA. A copy can be provided to the Commission on a Commercial in
Confidence basis if requested. The StaffSure Standards are available publicly on the
StaffSure website www.staffsure.org and can be provided if requested.




RCSA Code interpretive guidance materials

The proposed procedures for development of RCSA Code guidance material, which may
include statements of strategic intent, Code Guidelines, and Consensus Statements, and
reference to them in interpreting the broadly stated requirements of the RCSA Code
represent an innovative inclusion to its Professional Conduct Regime.

Interpretative Guidance Materials may serve a broader purpose of offering a framework for
addressing concerns of a systemic nature within the employment services industry.

They are defined in the RCSA Code as:

Statement of Strategic Intent

The RCSA Board is to develop and publish periodic statements of strategic priority
and intent concerning the exercise of its disciplinary jurisdiction and supporting its
Members in developing the capacity for effective self-regulation.

Code Guidelines

Inform RCSA Members and the public about how the Code is likely to be interpreted
and applied in specific situations involving Members, and assist Members with
managing these situations.

Consensus Statement

Are public statements by the RCSA for promoting excellence, enterprise and
integrity, and improving knowledge and professionalism regarding responsibilities,
duties and rights in the staffing and recruitment industry. These would only be
published after development in consultation with regulatory and industry
stakeholders.

It is intended that these interpretive guidance materials should provide the means by which
RCSA may identify and recommend means of addressing, consistently with its Code of
Professional Conduct, a broader range of issues and raise professional standards across the
industry.

The RCSA Code already requires general standards of professional conduct and
requirements for legal compliance which would extend to compliance with EEO laws.

The ability to develop and publish these materials will provide the means by which RCSA can
address specific practices such as those that operate as a barrier to mature age worker
participation, as well as other topical systemic issues such as worker classification and
engagement (whether as employee or independent contractor; casual or non-casual) etc.
whilst preserving the design principle that the Code should operate as a statement of high
level principles supported by specific reference and interpretative material and dispute
resolution procedures that are designed to support Member compliance.

Examples of such materials are provided here for authorisation, refer to the following
attachments:
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e Attachment H — RCSA Code Guideline — Charging Fees & Charges to

Workseekers

e Attachment | — RCSA Code Guideline — Service Network Responsibilities

e Attachment J — RCSA Code Guideline — Supplier Transitions

e Attachment K— RCSA Code Guideline — Checklist for Client Service Agreements

Counselling & Conduct Recommendations

The proposed procedures for counselling and the making of a conduct recommendation
represent another innovative inclusion to RCSA’s Professional Conduct Regime which has
been successful in previous version and is strengthened in this version.

A Conduct Recommendation is defined in the RCSA Code as:
Conduct Recommendation means a recommendation given under the PCGIG by RCSA
to a Member with regard to means by which the Member may conform its conduct
to the standard becoming of the Member or not prejudicial to the interests of RCSA;

Under the PCGIG, a Conduct Recommendation may be made in the course of counselling a
Member or by the Board. It is not mandatory for a Member to comply with a Conduct 10 of
217 11 Recommendation; but in the event that a complaint escalates from a Member’s
having acted inconsistently with the recommendation, the Member may be called upon to
show cause why sanctions should not be imposed.

The procedures reflect the design principle that it is preferable to provide early guidance to
Members as to the means by which they can meet the high standards of professional
conduct required under the Code and to support them in that process; rather than merely
to punish them when it is discovered that they have not.

Authorisation is not sought for any Conduct Recommendation per se - merely for those
provisions of the Code and PCGIG that permit the making of them and their use in
interpreting and applying the provisions of the Code and PCGIG.

As the ACCC is aware, the RCSA ‘new’ Code has been in operation for the past 5 years since
its last authorisation and has aligned its activities more closely to the provision of member
services and towards informing and championing ethical and professional standards in
recruitment and workforce services. The minor changes being sought in the revocation and
substitution reflect operational feedback complied since the implementation of the ‘new’
Code, along with feedback from a Code survey which was conducted in an effort to gain an
understanding of improvements which can be made, from the perspective of Members.

The Code itself is seeking two minor changes, one being an extended definition of
exploitation which raises the standard, and the second which envelops non-member
volunteers into being bound by the Code - not just members- as outlined in:

Attachment A — Proposed New Code of Professional Conduct

11



We feel these extend the boundaries of the Code in an effort to disseminate the highest
industry standards possible.

Attachment B — Proposed New Professional Conduct Grievance Intervention Guidelines

Attachment C — Summary of key updates to PCGIG

The proposed changes to the RCSA Professional Conduct Grievance Intervention Guidelines
(see Attachments B & C) aim to improve the management of professional conduct issues
within the organisation.

Key adjustments include leveraging the Registry function for role resets and delegations,
transforming ‘Structured Listening’ into conciliation led by the Professional Conduct
Registrar, and enhancing counselling services for members. Additionally, a pathway for
informal commitments to meet professional conduct standards is proposed, along with
empowering the Professional Conduct Review Committee (PCRC) to engage in conciliation
before formal investigation- in an effort to keep the mediation between engaged parties in
order to facilitate a more seamless resolution. Legal representation will be further restricted
in favour of collaborative approaches, and guidelines will be simplified which further this
premise. The authority to require members to contribute to costs will be highlighted, and
flexibility in setting time limits will be introduced. Summary Show Cause triggers will be
clarified, and publication wording will be standardised. Arbitration procedures will be
streamlined to use either the Constitution model or Commercial Arbitration Rules, with
arbitrators focusing on awarding costs rather than imposing sanctions. These changes aim
to enhance efficiency, clarity, and fairness in addressing professional conduct matters within
RCSA.

The Conduct may include a cartel provision within the meaning of Division 1 of Part IV of the
Act or constitute exclusive dealing within the meaning of section 47 of the Act and
substantially lessen competition within the meaning of section 45 of the Act.

4.4. the rationale for the proposed conduct

RCSA’s existing Code of conduct was introduced following industry deregulation of the early
1990s and as a result, the Code’s content reflects RCSA’s role in the industry as a self-
regulator — a role that originally evolved in the absence of national, uniform or harmonised
legislation.

The Professional Conduct Regime of RCSA reflects over two decades of refinement, drawing
on experience with the current iteration of the Code and its evolving Professional Conduct
Grievance Intervention Guidelines (previously referred to as Disciplinary and Dispute
Resolution Procedures).

RCSA submits that the Conduct is likely to result in public benefits in the form of:
e promoting equitable dealing in the workforce services market,

12



e providing improved means of continuing effective regulation through assisting
members to act ethically and professionally within the workforce services industry
and providing effective grievance intervention mechanisms, and

e fostering business efficiency to the extent that the arrangements provide for
efficient business models (for example, supplier transitions, where a client redirects
in whole or in part its requirements for the supply of on-hire services from one
workforce services provider to another workforce service provider) and facilitate
faster resolution of grievances.

RCSA further submits that the proposed arrangements will assist members to act
professionally and ethically and reduce the risk that parties who deal with members (work
seekers; business consumers; other service suppliers) will be exposed to unprofessional
conduct.

Throughout its operational tenure over the last five years, RCSA has adeptly administered
the Code, affirming the efficacy of the existing system in elevating standards of professional
conduct. The iterative enhancements and continuous improvement efforts applied to the
Professional Conduct Grievance Intervention Guidelines underscore RCSA's unwavering
commitment to cultivating a robust framework that not only withstands the test of time but
consistently aligns with the evolving dynamics of professional conduct standards within the
evolving industry. This sustained dedication to refinement reflects RCSA's astute
understanding of the intricacies inherent in fostering and sustaining a culture of ethical
excellence.

RCSA has a dedication to ensuring its practices reflect any changes in the regulatory
environment and increasing overlap of the industry Code with statutory regulations. As
such, the minor changes to the Code of Professional Conduct and Professional Conduct
Grievance Intervention Guidelines are in response to members feedback as well as
operational assessments - to ensure improvements are continually made for the betterment
of the industry.

In response to growing regulatory oversight and changing market expectations, and as the
industry continued to evolve and demonstrate increasing characteristics of a unified
profession, the basic architecture of the Code shifted in 2019 from one which had been
predominantly rules-based to one that was values and principles-based. Thus, today, RCSA’s
Code of Professional Conduct reflects competencies and expectations of a profession and
professionals shaped by the Professional Practice Council of RCSA (our member advisory
council who oversee the Code and professional conduct regime). With minor adjustments,
RCSA hopes to continue to further synchronise its endeavours with delivering member
services and advocating ethical and professional standards in recruitment and workforce
services.

4.5. the term of authorisation sought and reasons for seeking this period.
RCSA is seeking a ten (10) year authorisation period for the proposed Professional Conduct
regime.
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RCSA has been operating with an ACCC approved Code of conduct since its first
authorisation in 2003. Since that time there has been significant growth in regulatory
oversight for the sector. Given the increased impact of external regulation and oversight,
and the long success of the Professional Conduct regime, RCSA believes it is appropriate to
seek authorisation for a period of 10 years.

Furthermore, RCSA believes that both members and the public will benefit from a stability
created by a longer period of authorisation of the Code. Having a 10-year authorisation
period will provide certainty to other regulators, businesses, members, candidates/workers
and the general public of long-term professional expectations within the industry.
Moreover, since our previous application in 2019, there have been very minor amendments
to the code, which demonstrate its effectiveness in its current form. In the lead up to this
application, considerable consultation was required to ensure this version of the code
ensured longevity. RCSA believe a 10 year authorisation is deserved, considering the points
above in conjunction with the length of time the code has been in operation.

5. Provide the name of persons, or classes of persons, who may be directly impacted by
the proposed conduct (e.g. targets of a proposed collective bargaining arrangement;
suppliers or acquirers of the relevant goods or services) and detail how or why they might
be impacted.

Those excluded from the supply of association services:
e Those upon whom sanctions are imposed.
e Applicants for membership who are refused membership.

Those who are excluded from the supply of workforce services:
e Members who are constrained from providing services in a certain manner.
e Members upon whom sanctions are imposed.
e Applicants who may encounter a partial barrier to entry where potential clients
stipulate RCSA (or equivalent) membership and membership is refused.

Applicants for membership who are required to include related entities and assume
responsibility for their conduct, and to supply sponsorship or franchise services to related
entities on the condition that they obtain membership services from RCSA (the Membership
Extension Principle). For example, a franchisor that applies for corporate membership may
be required to include all franchisees in its application.

Individual and corporate RCSA Members will not be impacted by the proposed changes, and
the impact on competition will be minimal. The Code does not impose conditions that
determine pricing or competitive behaviour but rather sets a bar for industry professional
standards, a contravention of which can lead to the imposition of sanctions including
suspension or expulsion from RCSA 1.

! The Code Guideline dealing with “Charging Fees & Charges to Workseekers” does, however, require that any
fees and costs permitted to be charged to workseekers be fair and reasonable. In that context, it should be
noted that State and Territory laws are inconsistent regarding the charging of fees to workseekers.
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Since membership of RCSA is voluntary, consumers (candidates/ workers/ workseekers) and
business clients are free to engage with any agency in the market. Hence the proposed
changes have little, if any impact on competition in upstream or downstream vertical
transactions.

Instead, consumers and business clients reserve the freedom to choose any supplier that fits
their business requirements regardless of whether the supplier is a RCSA member or not.
However, clients and consumers who engage with RCSA members (being subscribers to a
voluntary industry Code) have the additional benefit improved business confidence of
dealing with suppliers who are accountable to RCSA for their professional conduct.
Consequently, some clients do require that their workforce services suppliers be members
of RCSA or an equivalent industry/professional association.

Market information and concentration

6. Describe the products and/or services, and the geographic areas, supplied by the
applicants and identify all products and services in which two or more parties to the
proposed conduct overlap (compete with each other) or have a vertical relationship (eg
supplier-customer).

According to Ibis World Data (2023), the recruitment service industry in Australia is valued
at more than $17 billion with 8,917 establishments in all Australian state and territories.
Furthermore, the temporary staffing industry amounts to 8,784 establishments and some
$17 billion in revenue throughout Australia. RCSA has a membership pool that roughly
equates to 60% of the turnover of these markets. Furthermore, the online recruitment
services industry in Australia has 48 establishments and is worth $939 million in revenue,
according to Ibis World Data (2023).

The market for recruitment and workforce services has few barriers to entry and is highly
competitive. However, due to increased government regulatory oversight and state-based
licensing regimes, barriers to entry for temporary staffing agencies are increasing in the
industry. The competitive environment, especially with respect to large contracts with
public sector and large private sector clients is high. These conditions reduce the incentive
to collude or for a collusion to sustain, as many players competing to tender with a smaller
number of large clients have a payoff incentive to oppose each other.

7. Describe the relevant industry or industries. Where relevant, describe the sales process,
the supply chains of any products or services involved, and the manufacturing process.
Recruitment and workforce services span all sectors and industries in the Australian labour
market. Recruiters seek and deliver candidates for specific roles based on needs identified
and articulated by clients. Workforce service providers tend to seek and provide workers to
work on client sites on a per assignment basis. Procurement contracts are usually awarded
to competing agencies through a competitive tender process.

There are many recruitment and workforce service providers in the market with a high
number of small to medium sized clients and relatively low number of large clients. Large
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clients are usually ASX listed firms and public sector departments where the tender process
is highly competitive.

8. In respect of the overlapping products and/or services identified, provide estimated
market shares for each of the parties where readily available.

In relation to market share and participation in the sector, Ibis World Data (2023) notes that
the industry market share concentration is low and that, “There are no major players in this
industry. The industry is highly fragmented and small-to medium sized firms tend to service
niche markets or specific geographic areas.”

These conditions are due to a large number of small operators each competing for clients
and workers with low barriers to entry and low profit margins. The combination of high
levels of competition, low barriers to entry, small profit margins, and competitive tender
processes means the industry is highly competitive and RCSA’s proposed changes are highly
unlikely to adversely impact competition in the market.

If anything, government research into the sector seems to suggest that competition in the
industry is so high that it has the potential to put pressure on professional standards. Such a
rationale was the focal point of argument made by state and federal government regulators
with respect to the introduction of many of the statutory regulations that the industry has
experienced since the approval of the original RCSA Code of Conduct.

These conditions make it unlikely that the proposed changes will adversely impact the
competitive environment for the sector. Rather, the Code and these proposed changes have
the potential to enhance procurement practices and improve overall industry standards,
which will provide significant benefit for the sector’s environment and operation, and to
consumers.

9. Describe the competitive constraints on the parties to the proposed conduct, including
any likely change to those constraints should authorisation be granted. You should
address:

9.1. existing or potential competitors

9.2. the likelihood of entry by new competitors

9.3. any countervailing power of customers and/or suppliers

9.4. any other relevant factors.

Insofar as the RCSA’s Professional Conduct Regime may amount to a contract arrangement
or understanding between competitors, it may involve exclusionary provisions in the
following respects:

e preventing, restricting or limiting the supply of ASSOCIATION SERVICES? to
particular persons or classes of persons or in particular circumstances, namely:

2 Association Services being RCSA membership and any entitlements conferred by membership, including
eligibility for members to use their affiliation with RCSA on corporate and promotional material
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o those upon whom sanctions such as exclusion or suspension are imposed as
a result of their having been found to have engaged in conduct unbecoming
of a Member or prejudicial to the interests of RCSA;

o applicants for membership, who are refused membership as a result of
having:

= engaged in conduct on the basis of which objection may be made to
their fitness to be members; or

= refused to agree to be bound by the RCSA Code and PCGIG; or
= failed to meet the requirements of the Membership Extension Principle

e preventing, restricting or limiting the supply of WORKFORCE SERVICES? to
particular persons or classes of persons or in particular circumstances, namely:

o Members who are constrained from providing services otherwise than in the
manner prescribed by the Code when interpreted and applied in accordance
with its terms or by reference to identified interpretative guidance material
such as an RCSA Code Guideline or Conduct Recommendation;

o Members upon whom sanctions such as exclusion, suspension or direction to
refrain from doing a thing are imposed as a result of their having been found
to have engaged in conduct unbecoming of a Member or prejudicial to the
interests of RCSA;

o Applicants for membership who may encounter a partial barrier to entry
where clients or potential clients stipulate membership of RCSA or an
equivalent body as a qualification to tender or supply services and
membership is refused as a result of having:

= engaged in conduct on the basis of which objection may be made
to their fitness to be members; or

= refused to agree to be bound by the RCSA Code and PCGIG; or

= failed to meet the requirements of the Membership Extension
Principle.

Third line forcing

RCSA’s insistence on an applicant for membership’s complying with the Membership
Extension Principle to “rope in” related entities, or assume responsibility for their conduct
that falls short of the high standard required by the RCSA Code, may involve it in third line

3 Workforce services being those offered by workforce services providers (e.g. recruitment agencies) to the
recruitment and human resources market.

17



forcing or attempts at third line forcing (i.e. the Applicant supplying sponsorship or franchise
services to its “related entities” on condition that they obtain membership services from
RCSA); and may expose it to accessorial liability.

However, the incidence of such arrangements is not so great as to suggest that any
substantial lessening of competition in a relevant market would result from the
Membership Extension Principle.

NOTE: that “related entity” as defined in the RCSA By-Laws has a wider meaning than
“related body corporate” used in the Act.

Public benefit

RCSA submits that the Commission may be satisfied in all circumstances that the proposed
conduct would result or be likely to result in such a benefit to the public that it should be
allowed.

Public benefit

10. Describe the benefits to the public that are likely to result from the proposed conduct.
Refer to the public benefit that resulted under the authorisation previously granted.
Provide information, data, documents or other evidence relevant to the ACCC’s
assessment of the public benefits.

e Promote equitable dealings in the workforce services market;

e Provide improved means of continuing effective regulation through assisting
members to act ethically and professionally within the workforce services industry
and providing effective grievance intervention mechanisms; and

e Foster business efficiency to the extent to which the arrangements provide for
efficient business models (supplier transition) and facilitate faster resolution of
grievances.

e enabling market participants to make decisions that are more informed.

e providing consistency in behavioural standards where state and territory legislation
is misaligned.

RCSA submits that the proposed arrangements will assist Members to act professionally and
ethically and reduce the risk that parties who deal with Members (Workseekers; business
consumers; other service suppliers) will be exposed to unprofessional conduct.

For detailed case study information on how the Professional Conduct Regime is conducted
and the outcomes achieved, please see: Attachment F — Summary of PCGIG Interventions
2019 - 2023

We submit that these examples of outcomes provide evidence of how the RCSA Professional
Conduct Regime assist members to act professionally and ethically and reduces the risk that
parties who deal with members (work seekers; business consumers; other service suppliers)
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will be exposed to unprofessional conduct and providing effective grievance intervention
mechanisms.

The supplier transition process provides an efficient model for managing transitions
professionally and ethically. It has done so for more than 20 years and has found great
acceptance amongst Members and their clients. It provides an efficient model for placing
the locus of decision making — whether to go or whether to stay — with the workers most
likely to be affected by the transition. It provides procedures for ensuring that workers are
satisfactorily informed of their options and entitlements.

RCSA submits that it is testimony to the efficiency of the supplier workforce transition
process both as a business process and as a means of preventing and settling disputes that
the number of transition complaints has dropped markedly since the provisions were first
authorised in 2003. See Attachment J.

The guideline on charging fees and other charges to workseekers is consistent with
international standards promoted by the International Labour Organisation under Article 7
of C181 - Private Employment Agencies Convention, 1997 (No. 181) and by the World
Employment Confederation (WEC) of which RCSA is a constituent member. See Attachment
H.

The guideline on Client Service Agreements assists members and customers to know how
the Code’s Certainty of Engagement principle should be applied and may assist in helping
members (and their advisors) to avoid the inclusion of unfair terms in their standard form
contracts. See Attachment K.

The Service Network Responsibilities Guideline provides members with a model for ensuring
good supply chain governance starting with their direct outsource suppliers. See
Attachment I

Provisions in the Professional Conduct Grievance Intervention Guidelines, and in particular
those which have been identified as having been designed to provide earlier and case-
specific guidance to Members as to how they may conform their conduct to the high
standards required under the Code, have been demonstrated through our experience over
the past five years to facilitate faster resolution of grievances.

The Code of Professional Conduct not only establishes a robust framework but also
underscores a tangible public benefit, particularly evident in the protection of workers and
candidates, especially those vulnerable within the employment landscape. Over the past
five years of its operational tenure, RCSA’s Professional Conduct Regime has demonstrated
its efficacy in safeguarding the interests of these individuals. Additionally, it provides robust
protection, and a dispute resolution mechanism to small business consumers of our
member’s services.

These benefits are attributable to the well-crafted dispute resolution mechanisms inherent
in the Code of Conduct and the Professional Conduct Grievance Intervention Guidelines.
These mechanisms are designed with a focus on efficiency, helping members rise to meet
professional standard expectations, and ensuring fair resolutions to disputes. The tangible
track record of the last five years attests to the effectiveness of these provisions, affirming
their role in enhancing the protection of workers and candidates, thereby contributing to
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the broader public welfare. Our proposed minor changes to the PCGIG are designed to build
on this success and provide operational efficiencies.

RCSA Grievance Data

We are able to provide the following statistics about grievances dealt with in the past five
years under the Professional Conduct Grievance Intervention Guidelines by RCSA (See
Attachment F).

e |tisimportant to note that a single complaint will often cover several subject
domains. For example, a common complaint is about candidate care. However, this
can manifest in different ways — e.g. misleading conduct (about jobs), failure to pay
worker entitlements, privacy breach, or discrimination for example. As most
grievances indicate some deficit in professional knowledge (Code Principle 4) we
have not included Code Principle 4 (Knowledgeable) as a separate Domain. The
RCSA Board has, however, resolved, adopting a recommendation from the
Professional Practice Council to place strategic focus on professional learning &
development for next 12 months The effect of such a resolution is to highlight
professional knowledge deficits as a strong indicator in favour of accepting a
grievance for intervention.

The largest domain during the past five years has been Fair Trading issues.
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DOMAIN

M Fair Trading

B Cooperation

M Certainty of Engagement
Confidentiality & Privacy

m Workers Entitlements

H Complaints

H Fee Entitlements

B Quality/ Selection

H Other

B General Misconduct

M Restraint of Trade

M Candidate Care

RCSA is often better positioned to handle consumer complaints than regulators due to the
multidisciplinary issues that can be contained in single complaint. This is one reason why
statutory regulators, with single-focus jurisdictions, are sometimes unable to provide a
complete solution.

The Code is complimentary to government regulation initiatives and public discourse

in terms of supply chain integrity and modern slavery mitigation ( |.e. Modern Slavery Act
2018). Subscription to RCSA proposed voluntary Code by agencies will improve public
confidence in the industry and will aid above objectives thereby amounting to a public
benefit.

The success in achieving resolution shows that the Code and PCGIG are operating effectively
in the public benefit. 76% of grievances are resolved without needing to be progressed to a
Professional Conduct Review Committee (PCRC). 94% of grievance requests received are
accepted for intervention demonstrating a high level of intervention and integrity in the
consideration of all matters received.
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Resolution Pathway

M PCRC
M Registry

m Declined

RCSA Member Consultation Survey Results

See Attachment G — Member Consultation Survey Results

Public detriment (including likely competitive effects)

11. Describe any detriments to the public likely to result from the proposed conduct,
including those likely to result from any lessening of competition. Refer to the public
detriment that may have resulted under the authorisation previously granted. Provide
information, data, documents, or other evidence relevant to the ACCC assessment of the
detriments.

Detriments to the public are minimal and the code is unlikely to have any impact on
prices or competition in the market.

Membership of RCSA may provide an advantage to recruitment service providers over those
that choose not to become members because members hold themselves to a higher
professional conduct regime than is required by law. This may make RCSA members more
attractive to job seekers and potential employers. If members are inappropriately expelled
or not accepted as members this may impact on their ability to compete to provide
recruitment services.
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However, the impact of this is limited. RCSA’s Professional Conduct Regime contains a
dispute resolution and appeals process. RCSA membership is voluntary, open to all eligible
service providers, and is not a necessary requirement for recruitment, consulting and on-
hire service providers.

Any risks of detriment in the form of reduced choices and/or higher prices are low, as
RCSA’s Professional Conduct Regime relates to professional standards and dispute
resolution procedures and not to fees, wages and/or broader conduct.

Contact details of relevant market participants

12. Identify and/or provide contact details (phone number and email address) for likely
interested parties such as actual or potential competitors, customers and suppliers, trade
or industry associations and regulators.

Australian Human Resources Institute (AHRI)
Level 2/31 Queen Street

Melbourne, Victoria, 3000

T: 1300 811 880

E: enquiries@ahri.com.au

APSCO Australia

Suite 1022, Level 10,

Tower 4, World Trade Centre
611 Flinders St, Melbourne 3005
Phone: +61 3 8622 4700

Email: info@apscoau.org

Fair Work Ombudsman
GPO Box 9887
Melbourne VIC 3000

Australian Chamber of Commerce & Industry
PO Box 6005

Kingston ACT 2604

Phone: +61 2 6270 8000

Email: info@acci.com.au

Labour Hire Authority

PO Box 393

Bendigo VIC 3552

Phone: 1300 545 200

Email: enquiries@labourhireauthority.vic.gov.au

Labour Hire Licensing Compliance Unit
Office of Industrial Relations
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PO Box 7129
Brendale QLD 4500
Phone: 1300 576 088

WorkSafe ACT

GPO Box 158

CANBERRA ACT 2601

Phone: 1300 555 272

Email: worksafe @worksafe.act.gov.au

Consumer and Business Services
GPO Box 1719

Adelaide SA 5001

Phone: 131 882

Email: occupational@sa.gov.au

WorkSafe SA

GPO Box 465
Adelaide SA 5001
Phone: 1300 365 255

Consumer Protection - Department of Energy, Mines, Industry Regulation and Safety
Licensing Contact Centre

2/140 William St

Perth WA 6000

Phone: 1300 304 064

Email: cplicensing@dmirs.wa.gov.au

Access Canberra
GPO Box 158
Canberra ACT 2601
Phone: 13 22 81

Office of Industrial Relations
GPO Box 69

Brisbane QLD 4001

Phone: (07) 3406 9999

Email: privacy@oir.qgld.gov.au

Additional information
13. Provide any other information or documents you consider relevant to the ACCC'’s
assessment of the proposed application.
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Attachment A — Proposed New Code of Professional Conduct

Attachment B — Proposed New Professional Conduct Grievance Intervention

Guidelines

Attachment C— Summary of key updates to PCGIG

Attachment D — RCSA Constitution

Attachment E — RCSA By-Laws
Attachment F — Summary of PCGIG Interventions 2019 - 2023

Attachment G — Member Consultation Survey Results

Attachment H — RCSA Code Guideline — Charging Fees & Charges to Workseekers

Attachment | — RCSA Code Guideline — Service Network Responsibilities

Attachment J — RCSA Code Guideline — Supplier Transitions

Attachment K — RCSA Code Guideline — Checklist for Client Service Agreements
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Declaration by Applicant(s)

Authorised persons of the applicant(s) must complete the following declaration. Where
there are multiple applicants, a separate declaration should be completed by each
applicant.

The undersigned declare that, to the best of their knowledge and belief, the
information given in response to questions in this form is true, correct and complete,
that complete copies of documents required by this form have been supplied, that
all estimates are identified as such and are their best estimates of the underlying
facts, and that all the opinions expressed are sincere.

The undersigned undertake(s) to advise the ACCC immediately of any material
change in circumstances relating to the application.

The undersigned are aware of the provisions of sections 137.1 and 149.1 of the
Criminal Code (Cth).

=

Charles Cameron
Chief Executive Officer

Date: 18 March 2024
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SUMMARY OF NEW CODE PCGIG INTERVENTIONS*

Summary

Outcome

Domain

Privacy - Misleading job ads -
Professional conduct in complaints
handling and response to RCSA
intervention — Complaints accepted by
Ethics Committee for investigation —
Deferral - Aspects of privacy complaint
eventually resolved through
intervention of OAIC

Accepted for intervention -
Referred to PCRC. Deferred whilst
OAIC investigation under way.
Intervention closed after resolution
in OAIC.

Compliance (Privacy)
Compliance (Fair Trading)

Compliance (Code/ Complaints
Handling)

Whether Member involved in training/
unpaid work programme — Nominal
complaint of ANRA accepted for
investigation by Ethics Committee —
Change of ownership/ management of
Member in course of investigation

Accepted for intervention - Matter
resolved by confidential undertaking
accepted by the Board.

Compliance (Workers Entitlements)

Senior staff of NZ Corp Member
alleged to have entered the workplace
of the Aggrieved Member and to have
engaged in allegedly abusive and
intimidatory conduct toward a former
consultant over a dispute about
contacting clients. Respondent unco-
operative in resolving the matter.
Grievant concerned that Respondent
will falsely represent (or has already
done so) to clients that the consultant
is prevented from dealing with them by
a restraint of trade provision.

Counselling intervention led to
resolution and undertakings
accepted by the Board

General Misconduct

Compliance (RoT)

Staff of two NZ Corp Members
allegedly involved in altercation in
public at afterparty following RCSA NZ
Awards Night — Investigated by NZ
lawyers - Whether conduct
unbecoming of a Member or not in
RCSA’s interests — Whether in breach
of Code

Proposed counselling intervention
led to resolution and undertakings
accepted by the Board

General Misconduct

Two members involved in fee dispute
with client — Claim of one member
based on clause possibly in restraint of
trade — Claim of one member based on
clause possibly in breach of Qld PEA
Code of Conduct — Members (wrongly)
assuming that clients only ever have to
pay one fee in respect of same
candidate - Members proceeding to
private mediation with client.

Structured listening intervention.
Fee Dispute materials (including
original Fee Dispute Schedule)
provided to Members. No further
Intervention.

Compliance (RoT)
Compliance (PEA Regulation)
Compliance (Code/ ??)

Operational (Fee Entitlements)

Second fee dispute - Two members
involved in fee dispute with client —
Claim of one Member based on clause
possibly unenforceable under
Australian Consumer Law - One
member (wrongly) asserting a rule in
the industry that agency that

Accepted for intervention —
proposed for counselling - Fee
Dispute materials (including original
Fee Dispute Schedule) provided to
Members and Grievant (Client).
Matter promptly resolved by

Compliance (Fair Trading)

Compliance (Code/ Complaints
Handling))

Operational (Fee Entitlements)




represents the candidate first gets the
fee - Members (wrongly) assuming
that clients only ever have to pay one
fee in respect of same candidate —
Member putting fee claim in hands of
debt collectors rather than using
processes mandated by Code Principle
8 (Negotiation etc).

members on receipt of materials
and evaluation.

Candidate replacement guarantee —
Refund in full if replacement not found
— Replacement not found — Refund
claimed against fees for subsequent
placement — Refund not paid —

Intervention initiated December
2019 — Member responded — Matter
then resolved amicably between
parties.

Compliance (Fair Trading)

7 | Member offers less than full refund
based on formula alleged by grievant
not to have been agreed — Grievant
has threatened legal action if refund of
S30k (approx.) not paid — Member
unresponsive.
Contract - Temp-to-perm fee Accepted for intervention - Early Compliance (RoT)
potentially in restraint of trade — evaluation identified 14 distinct . .
8 | Potential drafting weaknesses. issues for Member to consider. Compliance Code (Certainty)
Member seeking RCSA assistance. Matter then resolved once Member
had access to relevant information.
Search & recruitment services Accepted for intervention - Compliance (Fair Trading)
agreement — Six-month term — Service | Member purported to have .
.. . . Compliance (Contract)
Guarantee — Refund provision - commenced proceedings against
Grievant dissatisfied with service — RCSA seeking injunction in NCAT. On | Compliance (Code/ Diligence &
Small number of candidates referred — | inquiry with NCAT registry it was Competence)
Term.mat'lon prows:o'n allowmg. discovered that no proceedings had Compliance (Code/Complaints
termination at any time on notice been commenced. When Handling)
9 |- Parties had a falling out over service | challenged by RCSA, the member
quality — Harsh words spoken by tendered its resignation. Operational (Service Quality)
grievant - Member purports to
terminate contract before term expired
— Grievant regrets harsh words spoken
- Grievant seeks pro rata refund for
unexpired portion of term — Member
refuses to pay — Member refuses to
provide services for balance of term.
Search & recruitment services Accepted for intervention - Matter Compliance (Fair Trading)
agreement disputed entitlement to a resolved to satisfaction of both . .
, . . . Compliance (Code/ Diligence &
refund of part of Member’s fee for the | parties after structured listening and
. L . . Competence)
10 | placement of a candidate who limited dispute resolution
subsequently left employment having intervention. Operational (Service Quality)
failed to satisfactorily complete and
pass a drug and alcohol test.
Search & recruitment services Accepted for intervention - Matter Compliance (Fair Trading)
agreement — Candidate replacement resolved to satisfaction of both . .
. . . . Compliance (Code/ Certainty)
guarantee - Candidate placed part parties after structured listening and
time — Client sought pro rata reduction | limited dispute resolution
11 | of fee — No pro rata provision in intervention. Parties have thanked

agreement — Nevertheless, agreed to
by Member — Replacement not found
within guarantee period — Refund
requested — not forthcoming.

RCSA for assistance provided.




APRSCA in senior executive role in
Corporate Member reported in news
media to have been serially involved in
instances of fraud — history of use of
various names - not disclosed upon
applying for corporate or accredited

Accepted for intervention via PCRC
investigation under PCGIG 6.4.
Members to show cause why
caution should not be noted on the
Register. PCRC may additionally
require Members to show cause

General Misconduct

12 professional membership — ACT why they should not be subject to
employment agent licence held by precautionary suspension pending
corporate member at time of determination. The Member
application — Member shortlisted in subsequently tendered his
awards program. resignation.
APRSCA in senior executive role in Accepted for intervention via General Misconduct
Corporate Member alleged to have Registry Intervention under PCGIG
accessed Grievant’s Facebook account | 6.3.1 (Structured Listening) —
and to make unauthorised changes., Confidentiality + related values
removing and blocking friends from grievance only — Unparticularised
Grievant’s Friends list, accessing allegation of prior misconduct not
Grievant’s messages, taking recommended for intervention as
13 | screenshots and distributing various properly a matter for RCSA own-
private messages from conversations motion investigation - Further
Grievant had had with friends on his information to be obtained from
Messenger app through the business to | Grievant — Matter to be reviewed
other employees— Unparticularised on receipt of further information -
allegation prior misconduct. Grievant also an APRCSA. Following
intervention, the Member tendered
his resignation.
Workseeker applied for a call centre Accepted for intervention. After Operational (Selection)
role in 2019 — informed 2 years later authorizing RCSA referral to
application was corrupted. Applied Member’s complaints handling
again in June 2021 — unsuccessful — process, Grievant withdrew consent.
objects to recruitment methodology, Intervention terminated.
scenario-based interview questions
and attitude of consultant perceived as
14 | having been condescending and
disrespectful. Had not complained to
Member. Potential for complaints
handling diversion PCGIG 6.2.2.
(Member’s Internal Complaints
Handling Diversion) — Accepted for
intervention — disrespectful conduct
only.
Alleged involvement by Corporate Restraint of trade grievance - Compliance (Code/ Confidentiality)
Member in continued breach of accepted for intervention by process .
S ) - . . Compliance (RoT)
obligations of confidentiality and of structured listening under PCGIG
contractual restraint of trade by 6.3.1. Job ad skimming grievance - Compliance (Code/ Trustworthiness)
former employee of grievant — not accepted for intervention (no
Member contends it has not acted evidence). Confidentiality grievance
15 contrary to its legal obligations — - accepted for intervention by

Alleged copying and pasting by
Member of Grievant’s job ad — Alleged
interference in relationship between
Grievant and its client — Alleged double
billing for supply of staff to mutual
client.

process of structured listening
under PCGIG 6.3.1. Double payment
grievance - not accepted for
intervention (client not a grievant).




Corporate Member self-disclosed Fair
Work contraventions - Underpayment
impacting on-hire employees —
Member had applied the wrong
awards to some workers and
incorrectly failed to apply any award to
others — Further review found award
classification issues had led to failures
to pay the required minimum rates of
pay, casual loading, overtime and

Accepted for intervention -
Resolved by undertaking to RCSA.

Compliance (Workers Entitlements)

16 public holiday penalty rates, shift work
penalties, and certain allowances -
Additional failure to provide required
meal breaks and minimum shift
engagements. — Member admitted
that 5325 current and former on-hire
employees were underpaid 53.4
million, plus $345k in superannuation,
between 2014 and 2020 — Member
entered into undertaking with FWO.
Corporate Member supplied candidate | Accepted for intervention - The fact | Compliance (Fair Trading)
who did noti hold 'CL.lrrent registration that a grievant obtains a legal Compliance (Code/ Diligence &
to perform in position and had not met | remedy does not preclude RCSA Competence)
training requirements — Client sought from conducting a professional
refund — Member refused relying on conduct intervention. RCSA Operational (Service Quality)
“no refund” and all-care-no interventions focus on future as well
responsibility clauses in terms of as past conduct and are designed to
business — Client appealed to NCAT — assist Members identify the-
NCAT held Member had engaged in professional-thing-to do both to
misleading conduct; was not entitled resolve the grievance and to
to rely on “no refund” and all-care-no prevent future grievances. In this
responsibility clauses — ordered full matter, the Member’s terms of
17 . . . .
refund — Client followed up seeking business were clearly unsuitable.
further RCSA intervention on The matter progressed under the P
professional conduct grounds. CGIG from RCSA’s decision to
intervene to PCRC interview with
the Member in a little over a
fortnight. The Member confirmed it
would abide by NCAT’s order and
would undertake additional
measures including review of its
terms of business in light of RCSA’s
CSA Template to avoid future
repetition.
RCSA’s raised professional conduct and | Accepted for intervention — Compliance (Fair Trading)
Su'rge Workforce Progrgm concerns Fo.IIowing interventi_on unc!er BCSA’S Compliance (Code/ Certainty)
with a member regarding surge Grievance Intervention Guidelines,
charges invoiced to clients during the the concerns were resolved to the
COVID pandemic. RCSA Board’s satisfaction.
RCSA is satisfied that its member
18 has additionally resolved customer

concerns about surge charges to
satisfaction of customers.

The surge charges, which were
conceived and collected by the
member as an incentive to workers,
have been distributed as bonus
payments to workers with




agreement of all relevant
stakeholders.

Corporate Member’s consultant
approached a candidate whom she
had placed with the Grievant 18
months earlier — Whether approach
consistent with Code responsibilities.

Matter accepted for intervention by
process of Structured Listening
under PCGIG 6.3.1. Intervention
letters and “Useful to Know”
information provided to both
participants. Short time allowed for

Compliance (Code/ Confidentiality)

Operational (Candidate Poaching)

19 Member to resolve through its own
complaints handling processes.
Grievant satisfied with RCSA
intervention and content not to
proceed further. Matter
satisfactorily closed.
I1SO 9001 certified and Surge Workforce | Accepted for intervention — Compliance (Code/ Certainty)
Approved Corporate Member Matter referred to PCRC for )
participating in the Surge Workforce investigation. PCRC determined Compllance.Code
Program — Suspected involvement in evidence did not clearly establish (Trustworthiness)
“Shift Blocking”, the practice of shift blocking in breach of the
booking shifts in the name of one Professional Recruiter Accord.
20 | worker before confirming that worker’s
availability and acceptance in order to
be first to secure the shift and then
seeking to substitute the worker when
the worker proves to be unavailable —
20 possible incidents between March
and April.
Member prosecuted by Wage Accepted for intervention — Compliance (Workers
Inspectorate Victoria (WIV) for non- Matter deferred pending Entitlements)
91 payment to casuals of LSL - Member outcome of WIV prosecution.
defending — defence based on disputed
contention that casual loading includes
LSL
Grievant alleges she was recruited, at | Accepted for intervention — Compliance (Fair Trading)
Member’s instigation, from secure Matter likely to resolve by c i Work
ongoing employment elsewhere — Not undertaking. orT1p iance (Workers
told in course of recruitment that new Entitlements)
position with Member might not be Operational (Offshoring)
29 ongoing — Not told in course of
recruitment of financial assurance
issues affecting Member —
Subsequently discovered and raised
financial assurance issues with
Member — Position subsequently made
redundant as a result of “offshoring”.
Vic. LHA investigation into worker Accepted for intervention — Compliance (Workers
accommodation procured by Member | jllocated to certification Entitlements)
— Member conceding was not aware of | diversion.
accommodation requirements —
23 . .
Member agreeing to repay portion of
pay deductions for non-compliant
accommodation — licence conditions
imposed.
" Unforeseen agency-switching fee claim | Accepted for OMI, as supplier Compliance (Code/ Transitions)

against client in respect of 11 workers
previously on-hired by Outgoing

transition dealings raise complex
professional conduct issues that are

Compliance (Code/ Cooperation)




Supplier (Corporate Member) to Client
— Other constraints on transition
(timeframes, restraints) not identified -
Incoming Supplier (Professional
Member) requesting grievance
intervention “on behalf of” client —
Request declined in favour of RCSA
Own-Motion Intervention in re conduct
of both parties to transition — Request
for Intervention subsequently lodged
by Client — Declined in favour of RCSA
Own-Motion Intervention already
initiated — Whether Client to be
granted “participant” status -
Outgoing

Supplier (Corporate Member)
subsequently resigned in high dudgeon
— RCSA OMI continued in respect of
Incoming Supplier (Professional
Member).

rarely one-sided. RCSA’s Guidelines
on the Conduct of Supplier
Transition dealings require
members to cooperate in the
handling of complaints and
disputes; and to identify, and give
effect to, any relevant contractual
or other legal obligations. In a
matter where Members involved in
a supplier transition may not have
identified the possibility of their
client’s being exposed an agency-
switching fee, questions may be
asked of both members with regard
to how that circumstance came
about and with regard to what
might be considered to be the
professional thing to do about it.

Member chose to resign after failing
to provide evidence of having
completed commitment to training.

Grievant (a medical locum direct
placement with retained payroll)
concerned that Corporate Member, is
not engaging in good faith and has
stopped advocating for him — Not

Referred for PCRC investigation
under PCGIG 6.4 following low-level
structured listening intervention
under PCGIG 6.3.1.

Compliance (Code/ Certainty)

Compliance (Code/Care)

25 receiving shift availability — Grievant Member chose to resign.
engaged and paid directly by hospital —
Member invoices hospital on behalf of
locum — Grievant concerned payment
arrangements variable and uncertain.
Grievant had unhappy experience and Declined as not disclosing Compliance (Code/Privacy)
adverse, short employment history substantive evidence. Adequate
when placed by Member with client in | alternative remedies under Privacy
2017 — Employment terminated in Laws. RCSA resources not suited to
consequence — Grievant subsequently investigation as no statutory power
unable to obtain work through to compel production of documents
member or other agencies — Grievant or information. Member resource
concerned about possible “blacklist” — | on topic candidate blacklists to be
Grievant subsequently requested in produced.
26 | 2017 and 2020 to cease contact with
Member — Member declines to
represent — Grievant implicates other
Members in allegation of participation
in a blacklist in 2017 — Allegations
based on fact that implicated Members
have declined to represent him —
Member’s client continues to request
Grievant desist from making
unwelcome contact with its staff.
Grievant concerned that Members’ Declined as frivolous or vexatious, Compliance (Workers Entitlements)
I.'ecrwtment practlc'es do not meet wher_e grlevance Iargelly expressed Compliance (Confidentiality &
industry best practice standards or as opinions or conclusions that are Privacy)
>y RCSA Code standard of professionalism | not made by way of submission

— Various claims about position
scoping, reference checking,
inappropriate interview questions —
Claims that other staff “constructively
dismissed” — Claims made that other

supported by particularised claims
and substantive evidence; and
where grievance largely made in
respect of other workers (often

Operational (Selection)




staff have taken matters to Fair Work
Commission — Claims that staff not
correctly vetted or on-boarded for NDIS
deployment — Claims that Member
withheld wages of other staff — Claims
that other staff “coerced” into giving
statements in defence of Grievant’s
application for anti-bullying orders —
Claims that Grievant’s privacy and
confidentiality breached by “telling
staff what [Grievant] had done” — No
particulars given — Weight to be given
to conclusions and opinions stated
otherwise than by way of submission
supported by substantive evidence —
Grievant seeks only to have individual
member removed from office holding
positions with RCSA - Whether
grievance frivolous or vexatious.

unidentified), who have raised no
grievance on their own behalf.

28

Fee charged for direct hire placement —
Member’s pre-employment checks did
not discover candidate’s criminal
history of sex offences with minors —
Member presented candidate to client
as a person who did not have criminal
convictions — Member offered credit on
next temp-to-perm placement after 12
weeks of temping — Candidate alleged
to have stolen money from client’s site
— Matter reported to police — On
further digging, Member found not to
have provided satisfactory reference
checks in respect of other temp staff
on-hired to client — Pre-employment
checks omitted criminal history checks-
Pre-employment checks poorly
conducted with referees who had only
known candidates for short period (less
than a week) or who were not in
positions of authority — Pre-
employment checks not listed as part
of member’s responsibilities in terms of
business — Whether Code requirements
of Diligence & Competence and
Trustworthiness apply in any event.

Accepted for low-level structured
listening intervention under PCGIG
6.3.1.

Resolved by Member committing to
various process improvements and
correcting website information.

Compliance (Code/ Certainty)

Compliance (Code/ Diligence &
Competence)

Operational (Selection)

29

Grievant concerned that Members’ job
ad omitted essential information —
Requirement to be located in Australia
— Grievant located in Spain—
Application rejected because Grievant
did not include in application
information about any intention to
relocate to Australia — Grievant alleges
discrimination under FWA on grounds
of “geographic location” — Whether job
ad demonstrated Code standards of
diligence & competence — Whether
collection of personal information
without disclosure of essential
requirement from applicant who does

Recommended for low-level
structured listening intervention
under PCGIG 6.3.1.

Declined.

Compliance (Fair Trading)

Compliance (Code/ Privacy)




not meet the requirement
demonstrates due regard for privacy.

Where Member has invoiced client
participant in Surge Workforce
Program without obtaining prior
agreement to terms, conditions and
rates — Whether Certainty of
Engagement Code Principle of
Operational Integrity met — Whether
Care requirement and related PRA
outcomes requiring fee transparency
met — Where Member makes claim on
website to provide services at

Referred to PCRC for Investigation
with request for Committee to
facilitate resolution and make
professional conduct resolutions as
necessary.

Underlying commercial dispute
satisfactorily resolved. RCSA
professional conduct interests able
to be satisfied by Member
undertaking certain process
improvements and additional

Compliance (Code/ Certainty)

Compliance (Code/ Complaints
Handling)

Compliance (Fair Trading)

30 | “affordable cost” and rates alleged to trainin
be excessive — Whether PRA Outcomes &
relating to avoidance of extravagant
pricing met — Where discrepancies in
invoices and procedures to verify
timesheets — Where Member has
assigned invoice to invoice lender
leading to aggressive recovery action
at time when invoices contested —
Whether Code Professional Values of
Trustworthiness and Co-operation met.
(A)
Where Member has invoiced client Referred to PCRC for Investigation Compliance (Code/ Certainty)
articipant in Surge Workforce with request for Committee to . .
P P . 9 . .f . . d . Compliance (Code/ Complaints
Program without obtaining prior facilitate resolution and make Handling)
written agreement to terms, conditions | professional conduct resolutions as &
and rates — Whether Certainty of necessary. Compliance (Fair Trading)
Engagement Code Principle o . g
999 . . ple of Underlying commercial dispute
Operational Integrity met — Whether . .
. satisfactorily resolved. RCSA
Care requirement and related PRA . .
31 | outcomes requiring fee transparenc professional conduct interests able
q9 g P y to be satisfied by Member
met — Where rates alleged to be . .
. undertaking certain process
excessive — Whether PRA Outcomes . .
. . improvements and additional
relating to avoidance of extravagant trainin
pricing met — Where Member has &
threatened letter of demand at time
when invoices contested — Whether
Code Professional Values of Co-
operation met. (B)
Where Member has invoiced client Referred to PCRC for Investigation Compliance (Code / Certainty)
articipant in Surge Workforce with request for Committee to . . .
P p , g . .f . . d . Compliance (Fair Trading)
Program without obtaining prior facilitate resolution and make
signed written agreement to terms, professional conduct resolutions as
conditions and rates — Whether necessary.
Certainty of Engagement Code . sy
. v of Eng g' . Underlying commercial dispute
Principle of Operational Integrity met — satisfactorilv resolved. RCSA
32 | Whether Care requirement and related y )

PRA outcomes requiring fee
transparency met — Where Member
makes website claim to “affordable
rates” - Where rates alleged to be
excessive — Whether PRA Outcomes
relating to avoidance of extravagant
pricing met. (C)

professional conduct interests able
to be satisfied by Member
undertaking certain process
improvements and additional
training.




Where Member has invoiced client
participant in Surge Workforce
Program without obtaining prior

written agreement to terms, conditions

and rates — Whether Certainty of
Engagement Code Principle of
Operational Integrity met — Whether
Care requirement and related PRA
outcomes requiring fee transparency

Referred to PCRC for Investigation
with request for Committee to
facilitate resolution and make
professional conduct resolutions as
necessary.

Underlying commercial dispute
satisfactorily resolved.

Continuing with regard to

Compliance (Code/ Certainty)

Compliance (Code/ Complaints
Handling)

Compliance (Fair Trading)

33 | met — Where rates alleged to be satisfaction of RCSA professional
excessive — Whether PRA Outcomes conduct interests.
relating to avoidance of extravagant
pricing met — Where alleged
discrepancies in invoices and
procedures to verify timesheets —
Where Member alleged to have
responded defensively — Whether Code
Professional Values of Co-operation
met. (D)
Member failed to cooperate with RCSA Member prowded with further Compliance (Code/ Cooperation)
. . . opportunity to comply and
request for information required to . - .
furnished with information
conduct Surge Workforce PRA and .
. regarding consequences of non-
Code Interventions (1) . . .
34 compliance (demerit points under
PRA)
Member provided information after
prompting.
Member failed to cooperate with RCSA Member prowded with further Compliance (Code/ Cooperation)
. . . opportunity to comply and
request for information required to . L .
furnished with information
conduct Surge Workforce PRA and .
. regarding consequences of non-
Code Interventions (2) . . .
35 compliance (demerit points under
PRA)
Member provided information after
prompting.
Member failed to cooperate with RCSA Member prowded with further Compliance (Code/ Cooperation)
. . . opportunity to comply and
request for information required to . - .
furnished with information
conduct Surge Workforce PRA and .
. regarding consequences of non-
Code Interventions (3) . . .
36 compliance (demerit points under
PRA)
Member provided information after
prompting.
Member failed to cooperate with RCSA Member prowded with further Compliance (Code/ Cooperation)
. . . opportunity to comply and
request for information required to . s .
furnished with information
conduct Surge Workforce PRA and .
. regarding consequences of non-
Code Interventions (4) . . .
37 compliance (demerit points under
PRA)
Member provided information after
prompting.
Member failed to cooperate with RCSA Member prowded with further Compliance (Code/ Cooperation)
. . . opportunity to comply and
request for information required to furnished with information
38 | conduct Surge Workforce PRA and

Code Interventions (5)

regarding consequences of non-
compliance (demerit points under
PRA)




Member provided information after
prompting.

Member failed to cooperate with RCSA
request for information required to
conduct Surge Workforce PRA and
Code Interventions (6)

Member provided with further
opportunity to comply and
furnished with information
regarding consequences of non-

Compliance (Code/ Cooperation)

39 compliance (demerit points under
PRA)
Member provided information after
prompting.
Member failed to cooperate with RCSA Member prowded with further Compliance (Code/ Cooperation)
. . . opportunity to comply and
request for information required to . sy .
furnished with information
conduct Surge Workforce PRA and .
. regarding consequences of non-
Code Interventions (7) . . .
40 compliance (demerit points under
PRA)
Member provided information after
prompting.
Member failed to cooperate with RCSA Member prowded with further Compliance (Code/ Cooperation)
. . . opportunity to comply and
request for information required to . Sy .
furnished with information
conduct Surge Workforce PRA and .
. regarding consequences of non-
Code Interventions (8) . . .
41 compliance (demerit points under
PRA)
Member was permitted to withdraw
from program without penalty.
Member failed to cooperate with RCSA Member prowded with further Compliance (Code/ Cooperation)
. . . opportunity to comply and
request for information required to . Sy .
furnished with information
conduct Surge Workforce PRA and .
. regarding consequences of non-
Code Interventions (9) . . .
42 compliance (demerit points under
PRA)
Member was permitted to withdraw
from program without penalty.
Member failed to cooperate with RCSA Member prowded with further Compliance (Code/ Cooperation)
. . . opportunity to comply and
request for information required to . Sy .
furnished with information
conduct Surge Workforce PRA and .
. regarding consequences of non-
Code Interventions (10) . . .
43 compliance (demerit points under
PRA)
Member was permitted to withdraw
from program without penalty.
Grievant paid medical locum agency Accepted for'lnter'vent|on Compliance (Fair Trading)
(Structured Listening)
member a sum of money to start a . .
. . N~ . . Compliance (Code/ Cooperation)
migration application to bring a Member chose to resign.
a4 relative to Australia — Member initially
refused refund but subsequently
agreed to full refund after NSW Fair
Trading Complaints Intervention —
Member failed to pay by agreed date.
Grievant claims to have been put Accepted for'lnter'vent|on Compliance (Privacy)
. . . (Structured Listening)
through motions of preparing for job Operational (Candidate Care)
45 | interview when no job on offer — Terminated noted “Unresolved”* P

Grievant contends right to work and ID
docs requested prematurely.

Note Termination of a matter noted
“Unresolved” means that the grievance




and record of intervention remains on
the Member’s professional conduct
record and may be referenced when
similar grievances involving the same
member arise in future.

Alleged statements made in
connection with an offer of
employment - Uncertainty of
arrangements for approval of leave -
Non-payment for work performed -

46 | Failure to pay on time for work
performed (payment on time occurring
on two occasions only since June 2022)
- Discrimination on the basis of
disability - Aggressive & intimidating
behaviors.

Accepted for intervention
(Structured Listening)

Terminated noted “Unresolved”*

Note Termination of a matter noted
“Unresolved” means that the grievance
and record of intervention remains on
the Member’s professional conduct
record and may be referenced when
similar grievances involving the same
member arise in future.

Compliance (Fair Trading)
Compliance (Workers Entitlements)
(Compliance (Discrimination)

Operational (Candidate Care)

Allegations in the media and elsewhere
that the member breached its PALM
Scheme Deed obligations; withheld
workers' visas; threatened to cancel
workers' visas; engaged in behaviour
akin to modern slavery; refused to
provide payslips to workers. Some
elements of the grievance are subject
to complaints received by the AWU
from workers and are being
investigated by FWO. Allegations
denied by member.

47

Accepted for intervention
(Structured Listening)

Continuing

Compliance (Workers Entitlements)

Compliance (Code/ Respect/
Exploitation)

Alleged misuse of confidential
information to poach staff and have
them engage in poaching clients in

48 | breach of contractual obligations.
Matter involves non-members and
court proceedings in which parties are
represented by lawyers.

Accepted for intervention
(Structured Listening/ Mediation)

Underlying commercial dispute
resolved.

Compliance (Code/ Confidentiality)

Compliance (Code/ Cooperation)

Alleged deactivation of on-hire
candidate account without notice after
49 | member promised to assist candidate
to find regular shifts — No follow by
member on promise.

Accepted for intervention
(Structured Listening)

Continuing

Operational (Candidate Care)

Inadvertent disregard for privacy and
50 | confidentiality — Adverse comments
published regarding third party.

Accepted for intervention
(Structured Listening)

Resolved by member commitments.

Compliance (Code/ Care)

NOTES

e The PCGIG came into operation one year earlier than the new Code. | have therefore described the
grievances by reference to their chief topics or “domains” rather than use the different terminologies of the
old and new Codes. Some of the domains overlap.

e As most grievances indicate some deficit in professional knowledge (Code Principle 4) we have not included
Code Principle 4 (Knowledgeable) as a separate Domain. The RCSA Board has, however, resolved, adopting
a recommendation from the Professional Practice Council to place strategic focus on professional learning &
development for next 12 months The effect of such a resolution is to highlight professional knowledge
deficits as a strong indicator in favour of accepting a grievance for intervention.




Some grievance requests have several elements, not all of which are always be accepted for intervention.
The pie charts below give a rough picture of the type of grievances that have been handled and the
intervention request acceptance/ decline rates. Acceptance of a grievance for intervention does not imply
that a Member has breached the Code.
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