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1. Overview

1.1. Introduction

This paper has been developed by the Australianpgéttion and Consumer
Commission (ACCC) in response to a request frongthwernment for the ACCC and
NBN Co Limited (NBN Co) to undertake a process|udag public consultation, to
seek to agree upon the number and location o&lrints of Interconnect (POI) for
the National Broadband Network (NBN) that will bestet the long-term interests of
end-users (LTIE).

The ACCC prepared a discussion paper to provisgvaak stakeholders with an
opportunity to provide their views on these issUéd® discussion papekCCC
Discussion Paper: National Broadband Network — p®of interconnegtDiscussion
Paper) was released on 21 October 2010. NBN Caprdpts own public position
paper NBN Co Public Position Paper: Proposed NBN Co Pooftinterconnect
(NBN Position Paper), as part of this consultapoocess. The NBN Position Paper
was attached to the Discussion Paper. Feedbaelsponse to this consultation has
been important in assisting the ACCC in forming fibiowing advice as to the
appropriate number and location of initial POIg tivauld best meet the LTIE.

The ACCC notes that the timeframe under whichddigce has been developed
(approximately seven weeks) has been considerablyes than for a standard
regulatory process. The consultation period waetbhee also necessarily short, a
concern which was raised by a number of respondertke Discussion Paper.
Consequently, this advice relies upon the bestimméion which was available to the
ACCC, much of which was quite limited or relativelgtested.

1.2.  Executive Summary

1.2.1. ACCC views

The ACCC considers that a semi-distributed approache initial POI location (also
referred to by NBN Co as Option 2) is likely to beweet the LTIE.

The ACCC is concerned that the implementation thfegia composite or centralised
approach would represent a significant degree @&fsion creep’ in relation to NBN
Co’s objective to “occupy as small a footprint asgible in the overall value chaih”.
The extension of NBN Co’s network beyond the acoeswork (which is generally
considered to be a natural monopoly or a “bottlkjeo also include a transmission
network (which otherwise demonstrates competithvaracteristics in some
geographical areas) would represent a considedaplarture from regulatory

1 NBN Co, ‘Fibre, Wireless and Satellite’, waivw.nbnco.com.au/our-network/fibre-wireless-and-

satellite viewed 5 November 2010.
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orthodoxy — namely that regulation should only ®apon markets where competition
is not effective.

Summary of ACCC findings

The ACCC has reached the following conclusionglation to the various approaches
which could be used to determine the location oNNBo’s POls.

The implementation of a semi-distributed approaclkely to best promote retail and
wholesale competition across all geographic markets

Overall, a centralised or composite approach weeididice the effectiveness of
competition between retailers as the scope foewdfitiation on the basis of
innovation and price would be reduced by the ireedaeliance they would be
required to have upon NBN Co’s services (i.e. dyicasompetition).

In geographical markets that are served by connpetitansmission —
competition in the relevant retail and wholesalekets is likely to be promoted
under both a fully and semi-distributed approacmgared with the detrimental
effects that would be likely to occur to dynamiengmetition under a centralised
or composite approach.

In geographical areas that are served by naturabpualy routes (i.e. regional
areas) - a semi-distributed approach (and, totaioegxtent a consolidated or
composite approach) is likely to result in someasrded retail and wholesale
competition. This is due to the potential for imyped price and non-price terms
for natural monopoly transmission services as altre$ the substitution of NBN
Co for Telstra as the supplier of those servicdsdlwwould not occur under a
fully distributed approach). That is, NBN Co shobhve less of an incentive to
discriminate towards an individual access seelar relstra has had, which may
lower the barriers to entry in some areas.

Due to the likelihood that Telstra will remain iardrol of natural monopoly
transmission routes there is a considerable pros$ipaicits continued vertical
integration could constrain the development ofitretad wholesale competition
in areas where it is the sole provider of transiorssnder a fully distributed
approach. Therefore, the efficient use of NBN Gsess network is likely to be
improved under a semi-distributed approach as tisdileely to be increased
demand for services which utilise that infrastroetu

The implementation of a semi-distributed approashdrticulated by the ACCC)
would be likely to result in optimal outcomes fompetition in transmission markets.

Both a fully or semi-distributed approach wouldeetively preserve existing
competition in transmission markets.

Although a fully distributed approach would thearally provide the maximum
opportunity for future competition to develop iatsmission markets, the
implementation of a semi-distributed approach appsed by the ACCC would
provide substantially the same benefits.

A centralised or consolidated approach would hastetamental effect on
competition in transmission markets as it wouldilieis the removal of existing
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competition and the foreclosure of opportunitiesfiure competition in the
relevant markets.

A fully or semi-distributed approach are both likéd promote the efficient use
of and investment in transmission infrastructure&competitive routes, whereas a
centralised approach would result in a needlesady/pf that infrastructure.

A uniform national wholesale price can be achievetpendently of decisions
regarding NBN Co’s network design.

Although a centralised or composite approach (esudated by NBN Co) appear
to deliver a relatively neat method to addresgjtneernment’s uniform national
wholesale pricing (UNWP) objective, and are in targued by NBN Co to lower
barriers to entry for access seekers in regiorsarthere are likely to be
significant, potentially irreversible, negative ihgations for competition in
various sectors of the telecommunications industiguld either of these
approaches be implemented.

The ACCC considers that the government’'s UNWP dives — and in turn a
lowering of the possible barrier to entry in regibareas that current
transmission pricing may pose — can be achievedithr alternative mechanisms
which are not dependent upon the design of NBN @Gets/ork. These are
outlined in section 1.3.2, and reflect the ACCQ’sference for differential
service costs (including any cross-subsidies) tadgansparent as possible if
these subsidies are not external.

A semi-distributed approach is likely to have otpetential benefits.

Under a fully or semi-distributed approach, thegptial for Layer 1 unbundling
will remain in areas where a POl is located with lilcal exchange. The option
for future Layer 1 unbundling would be substanyiftireclosed under a
centralised approach.

The extent of asset stranding will be substanti@tuced under a semi-
distributed approach than that which would be {ikel occur under a centralised
or composite approach. The natural monopoly trassion assets owned by
Telstra are the assets which are most likely torfpaired under this approach.
However the value of such impairment is likely tothken into account by
Telstra in its negotiations with NBN Co in relatitmthe use of that
infrastructure.

Implementing a semi-distributed approach

The ACCC considers that a semi-distributed appresaciild be implemented by
locating POls where competitive transmission sewire currently available from that
location, or where there is sufficient evidencearégng the likelihood of competition.

In order for the NBN Co and industry to have guitkaregarding how a semi-
distributed approach is to be implemented, the AQ@énds to develop a set of
guiding principles, or a “rule of thumb” as a udefareening device to indicate whether
a particular transmission route is competitive. ldoer, these principles will require
further consideration and refinement.
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The ACCC considers that this rule of thumb apprazmiid be adopted as an initial
starting point for identifying the location of PQlader the semi-distributed approach,
and that the precise POI locations could be detexdhfollowing an assessment of
other evidence that the particular route is effedyi competitive. This approach
broadly reflects that which was recommended byAihs&tralian Competition Tribunal
(discussed further in section 5.2.1). As an ingialrting point, the ACCC'’s view is that
NBN Co’s POls should be located where:

(@) itis technically and operationally feasible for NECo to allow interconnection
(this will usually be at the fibre exchange for le&SA);

(b) there are at least two competitors with opticald#within a nominated distance
from that location which:

(i) connect that site to an optical fibre network whiglsonnected to a capital
city; and

(i) deliver wholesale transmission services which arlsle for use by service
providers who wish to connect to the NBN at thaalwon; and

(c) there is other evidence that the particular rositet is likely to become,
effectively competitive,

(the ‘competition criteria’).

The ACCC intends to further consider what factormethod for assessment could be
used to clarify what evidence would be considensaku limb (c). These could, for
example, include evidence of existing long-termtcatual arrangements for the
acquisition of transmission services.

An important part of the approach recommended byAGCC is the ongoing review
of the location of the POls in order to:

. address any failure by the market to deliver coitipetoutcomes (for example,
through price based competition); and

. enable competitive transmission to develop dowastref the POl where market
conditions change to make new entry feasible.

The ACCC proposes that the process for any subeegelecation of POIs be
incorporated into NBN Co’s special access undentpakbAU). An additional

safeguard is the ACCC'’s ongoing regulation of gattir transmission services (i.e. the
domestic transmission capacity service) which gtesithe mechanism for the ACCC
to set price and non-price terms of access on aggpiroutes which serve the NBN
POls.

1.2.2.  Reconciling ACCC recommended approach to NBN Co network
architecture

It is NBN Co’s view that in implementing a semi-giisuted approach, POls should
only be located in designated locations within gapgical areas that it terms
‘connectivity service areas’ (CSAs). Most relevanthese locations within CSAs may
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act as aggregation points for network traffic fromaltiple fibre serving areas (FSAs) —
each of which will have a fibre exchange whicheishinically able to operate as a POI.

The ACCC'’s preferred approach is for the assessofemhere POIs should be located
to initially commence with consideration of all &gons of the network where
interconnection is technically and operationallgdible. In general terms, this would
require an assessment of the transmission fasiliti@ich would be present at every
fibre exchange. In contrast, by only considering®P& CSAs, NBN Co’s proposed
approach may overlook potential POIs which woulddoated closer toward the end-
user.

However, the two approaches will align where:

. the CSA overlays a single FSA (i.e. there is omlg Gbre exchange and
therefore only one potential POI for that geographiegion, so the CSA
construct does not foreclose opportunities forrcdanection at a point which is
closer to the end-user) — this is most likely touwrdn metropolitan areas where
population density is high; and

. the POI for the CSA acts as an aggregation poimtidtiple downstream fibre
exchanges (i.e. where the CSA comprises multiplkeskshd there are therefore
multiple potential POIs) which would not be senmdcompetitive transmission
services This is most likely to occur in regionadas.

The ACCC expects that these circumstances willyajgplhe majority of the CSAs
currently proposed by NBN Co. However, where tleFSAs downstream of a CSA
which would be served by competitive transmissienvises, the ACCC would be
concerned that linking the POI location to the G®Astruct would result in the
foreclosure of transmission competition in somasr®&ased on its preliminary
analysis, the ACCC believes that it is likely tbaty approximately 15% of the
proposed mainland state capital city CSA POI lacegiwill require further
examination to ascertain whether these CSAs shmikkrved by multiple POls (i.e. at
the downstream FSAs which meet the competitioegaitas described in section
1.3.1).

The ACCC'’s preliminary analysis is that the apglima of the semi-distributed
approach as proposed by the ACCC is likely to arhtua total number of mainland
state metropolitan CSA POls in the range of 1086- The ACCC does not expect that
the implementation of a semi-distributed approachilal result in a significant increase
in the number of CSA POls for the proposed 81 mgi€SAs and 6 non-mainland
state metropolitan CSAs (i.e. for the capital sitiéd the Northern Territory, ACT and
Tasmania).

In addition to the above, the ACCC also consideas NBN Co should consider a
number of additional factors in designing its netwim enable a semi-distributed
approach to be best implemented. In particularAGEC would expect that NBN Co
would design its network to ensure that there agefficient and appropriate number of
points in its network where it would be technicallyd operationally feasible to
construct a POl (i.e. “potential” POIs). Based ba ACCC'’s current understanding of
NBN Co’s proposed network design, all fibre exchemgill be capable of being
“potential” POls.
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The ACCC expects that NBN Co will have some degfdéexibility regarding where
it locates its fibre exchanges, as there are lik@lye multiple existing copper
exchanges available in each FSA which could becssgldor that upgrade. In
determining where fibre exchanges are locatedA®€C considers that NBN Co
should consider which available location would:

. be likely to be served by the maximum amount afgraission competition (i.e.
this would require consideration of which locatisrbest served by existing
transmission services and the likelihood for futdegelopment); and

. have the minimum physical requirements for it tergpe as a POI. This would
require consideration of whether the selected coppehange would actually
have sufficient space for it to act as a POI fer BN or, if there is not
sufficient space, whether it would be feasibletfa POI to be virtually co-
located to the exchange.

The ACCC has conducted some preliminary analysislation to the first requirement
and is available to further develop this with NBMN.0'he ACCC understands that
NBN Co is currently performing some analysis iratieln to the second requirement.

1.3.  Suggested next steps

If the government endorses the principles for liocpPOls as proposed by the ACCC,
the ACCC considers that the appropriate next stepkl include those which are set
out below.

1.3.1. Determining POI locations

The ACCC's initial starting point for the assessinanwhen a location should be
determined to be served by competitive transmisisiautlined above. However,
whilst the existence of two suppliers on a paricubute may be used as an initial
screening device for the preliminary assessmewhether competitive transmission
services are likely to be available, this is nobikhdeterminative. To this end, the
ACCC believes that an empirical assessment of a@ii@petitive indicators should be
included in order to ensure that the route is sigfitly competitive.

Therefore, whilst recognising the need for the fimraof POIs to be determined
quickly, the ACCC proposes that it consults withNBo in order to refine the
competition criteria and to ensure that the idesditransmission routes are sufficiently
competitive. This could include:

. identifying a geographical range from the proposie exchange site within
which transmission infrastructure must be locatedrder for the likelihood of
effective competition to be considered to be sidfity high; and

. any other technical characteristics that shouldceljeired of the relevant
transmission infrastructure (for example, thatrieevork must meet a minimum
availability service level) in order to ensure thas capable of providing
effective competition.
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The mechanisms for reviewing the location of thds?@cluding when and how they
may be moved to be either further away from orexds the end-user, will need to be
developed in conjunction with the initial compaedrticriteria in order to ensure that
these safeguards are able to be effectively imphéeaden the future.

Following the refinement of the criteria (or in ganction with that process), NBN Co
could then prepare a list of all the fibre exchalugations (i.e. street level address),
noting which of those it believes would also acP&¥s in accordance with its
assessment against the competition criteria.

The ACCC is of the view that the identificationP®Is through a competition test
using a semi-distributed approach should be stréogtvard in the vast majority of
instances. This could enable finalisation of NBNdmusiness plan. Even where not
straight forward, application of the approach mayable to be resolved relatively
quickly depending upon the outcome of further dsseons between the ACCC and
NBN Co.

The ACCC considers that the final identificatiortloé number and location of initial
POls could be subject to a short period of pubdieficmation, in order to avoid
unintended consequences. The ACCC believes tlsiniportant that this process is
conducted by an independent party, rather than IBNh order to allow industry
stakeholders to submit confidential informationaeeting the precise location of their
transmission assets and their plans for futuresiment. The ACCC would be
available to fulfil this role should it be requeste do so.

The ACCC believes that this process (or processmgll be completed relatively
quickly. This will assist by giving NBN Co and insluy sufficient guidance regarding
how the ACCC will consider this matter in the flduHowever, it should be noted that
if NBN Co were to lodge an SAU, the ACCC would née@donduct an assessment of
the terms and conditions of that SAU afresh aracoordance with the relevant
provisions of the TPA.

If there are amendments to NBN Co’s proposed f@xehange or POI locations during
the roll-out, further consultation will be requitéthe process for this consultation is
ultimately expected to be included in NBN Co’s SAU.

1.3.2.  Uniform national wholesale pricing

The ACCC acknowledges that the pricing and prodanstructs created by NBN Co
based upon a centralised or composite approachairaexl at addressing the
government objective of achieving a UNWP.

On the information received to date, the governndees not appear to have fully
defined the scope of its UNWP objective. There spectrum of different ways of
interpreting UNWP, and in turn a spectrum of diéigrways of implementing it,
depending on the problem the government is sedkiagdress.

What problem needs to be solved?

Historically, the government’s pricing parity objees have focussed on achieving
broad parity between the retail prices chargeafoasic telephone service across
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regions, under the Universal Service Obligation@).STo the extent that this has
created revenue shortfalls for the USO provideelstfa — these have been funded via
the external mechanism of the Universal ServicedFlihe Universal Service Fund has
been sourced via a levy on all licensed telecompatioins carriers in proportion to
their ‘eligible revenues’.

Until the recent commencement of the governmenggiéhal Backbone Blackspots
Program (RBBP), the government had not soughtrexty address the issue of what
are understood to be high transmission pricesgional areas (relative to less remote
and more densely populated metropolitan areasjtanuinplications for entry into
retail broadband markets in these areas. Theselhgites are likely to have been
driven by several issues, including:

. the higher cost per end-user of providing transimimss regional areas, which is
driven by longer distances and lower populationsdess;

. vertical integration and the incentives it credteshe incumbent to charge
higher prices to, and therefore foreclose entrypoyential retail market
competitors; and

. the limitations of the negotiate-arbitrate acceggme in addressing monopoly
pricing.

The ACCC notes that its recommendations on inNBN POI location, as well as the
just-passed amendments to the telecommunicatiaesscegime, will go some way to
alleviating the second and third issues. Howevevpuld not necessarily on its own
affect higher prices of transmission on current apmty routes (or in the ‘non-
competitive’ footprint), to the extent the costssapply on those routes are higher than
on competitive routes. The ACCC considers thatghidblem can be solved without
having to adopt a centralised approach to POls.

If the issue of parity in transmission pricibgtweercompetitive and monopoly routes
is resolved (along the lines proposed below), $8ae of non-uniformity in
transmission pricing is narrowed to the pricingrahsmission on competitive routes
(i.e.within the ‘competitive footprint’). That is, there mag Hifferences in the price of
transmission teeachNBN Co’s POIs which could prevent access seeker fyeing
able to deliver uniform prices. In these circumsta) even though prices for NBN
Co’s services from the POI to the end-user wouldriéorm, prices from the POI back
to access seekers’ core networks might not be imifo

How big are these problems?

The ACCC notes that transmission cost differentrathie competitive footprint (i.e.
where there is more than one transmission supalrera feature of competition in
telecommunications today, and that this was neerhin this process as being a driver
of any significant degree of geographic non-unifityrm retail prices in the
competitive footprint. Furthermore, on the inforioatthe ACCC has available to it, it
is likely that where transmission competition exishe price of this transmission is
likely to represent less than 10% of total inpwttedor Retail Service Providers
(RSPs). Having said this, increased demand fostnassion as a result of the upgrade
of the access network from copper to fibre coultypwards pressure on transmission
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prices, making these costs a higher proportion@P{ total costs. On the other hand,
the per end-user cost of transmission could falhéextent that the increased traffic
drives efficiencies from economies of scale.

The ACCC does however consider it likely that theiébe larger differences in
transmission pricing in the non-competitive footprielative to the competitive
footprint, which could continue without further émvention.

Possibly reflecting this, the bulk of submissionstioe issue of UNWP did not express
major concerns around pricing disparity across aaitipe routes, but rather, focussed
on approaches to delivering lower pricing on morpp@nsmission routes.

How can the problems be fixed?

In formulating this advice, the ACCC has given pnghary consideration to alternative
mechanisms for delivering UNWP. At the outset hogrethe ACCC notes its
consistent position has been that external funcieghanisms (direct government
subsidisation), implemented in such a way as tadaghstortions to competition, are
the preferable mechanism for funding the provisibnneconomic services. However,
the ACCC recognises that other policy objectivey nwnstrain the adoption of such
an approach.

If the government’s objective for a UNWP only agplito NBN Co’s basic product
(e.g. 12 Mb/s plus voice capability), with reveralrtfalls in high cost regions to be
recovered from higher data rate products, the AC@iders that the need for any
further intervention and funding mechanisms mighobviated. This is because the
transmission requirements for providing a basigiserwould be relatively low and the
potentially higher cost of backhaul across botbkitiver of the competitive or non-
competitive footprints would be recovered from l@gbata rate services.

On the other hand, if the UNWP objective was defiteeapply across all of NBN Co’s
products (i.e. including higher data rate prodydt®gre may be a need for a funding
mechanism to support this objective.

Addressing the costs of monopoly transmission

In this report, the ACCC considers one approaatetding with the problem of high
prices for NBN Co’s supply of transmission in trenrcompetitive footprint.

A price cap could be applied on NBN Co suppliedgraission services with
subsequent revenue shortfalls to be recovereddghratsurcharge on the price of the
access component of NBN Co’s product. The cap alfitt could be set in such a way
as to ensure that access seekers pay a uniformfprildlBN Co’s products, from the
POI to the end-user, at any POI location. Effedyivinis implements a cross-subsidy
from access seekers in metropolitan areas to ihasgional areas.

A price cap approach was broadly endorsed by sionis to the Discussion Paper
(albeit a number of these recommended shortfalfsifeed via direct subsidies), and
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reflects a similar approach to that recommenddterimplementation Study (the
Study)?

Addressing differential costs in competitive traission

Whilst such an approach would address the issbebftransmission pricing in the
‘non-competitive footprint’ relative to the ‘compite footprint’, transmission prices
from the CBD to the POI (the ‘competitive footpi)rtould be non-uniform, and if
there were large differences in these prices,dbigd lead to non-uniform retalil
pricing.

As noted above, the ACCC considers that the sizengmission price differentials in
the competitive footprint is not likely to be si§oant. However, if the government
nonetheless has concerns regarding the potentitiidee differentials to drive non-
uniform retail pricing under a semi-distributed R@ddel, an approach described in
this report as an ‘equalisation model’ could bepadd, where differential prices for
NBN Co’s products (i.e. the bundled transmissiott BATP access components) are
adopted at different POIs to account for differeahsmission prices on competitive
transmission routes to those POls.

The ACCC acknowledges that NBN Co’s initially prgpd solution of a composite or
centralised POI approach, with UNWP applying frdra tentralised POI to and end-
user in any location (supported by internal cradssglies), would address both of the
problems outlined above. However, the ACCC consitleait alternative approaches to
dealing with these problems could achieve the saum@mes, but without the
deleterious consequences for competition and effay outlined above.

Should it be required, the ACCC remains availableansult further with government
and NBN Co in relation to how the government’s obje of a UNWP could best be
achieved.

2 KPMG/McKinsey,Implementation Study for the National Broadbandwdek, prepared for the

Department for Broadband, Communications and tlgit@)iEconomy (DBCDE), May 2010,
(Study).
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1.4.  Structure of this report
The remainder of this report is structured as o

. Section 2 provides a brief overview of POls anchezfcdhe POI location options
proposed by NBN Co. It also outlines the legisktnd policy framework that
has guided the ACCC'’s assessment of each of thesme against the LTIE, and
provides an overview of the markets which are jikelbe affected.

. Section 3 provides detail on the current stateoafietition in the transmission
market and the ACCC'’s approach to regulation is #nea. This section also
includes information on pricing and the locatiom asalue of assets that may be
stranded as a result of a decision regarding thabeu and location of initial
POls.

. Section 4 discusses the ACCC's LTIE assessmemaich of the different POI
approaches. The POI approaches are identifiededully distributed’, ‘semi-
distributed’ and ‘centralised and composite’ applo#o POI location.

. Section 5 provides the ACCC’s recommendation reggrthe initial approach to
POl location that best meets the LTIE and how #pgiroach could be
implemented. This section also discusses how Pélilens should be reviewed
in the future.

. Section 6 discusses the relationship between thergment’s objective of
UNWP and the location of POIs and the ACCC'’s prelamy thinking on ways
in which UNWP may be achieved under a semi-disteuPOl option.

. Section 7 discusses the implications of initial R&htion for potential future
Layer 1 unbundling.

. Attachment A provides further detail on the ACC@jproach to assessing the
LTIE.

. Attachment B provides further detail around the AZCunderstanding of NBN
Co’s current proposed network architecture and yecbdfferings.
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2. Background

2.1. POls and different POI location options

A POl is the inter-network location where trafficexchanged between one network
and another. The initial NBN POls are the pointthim network that will allow access
seekers to connect and exchange traffic with th&lNBhe different approaches
proposed by NBN Co in relation to the locationtsfRPOls are summarised in the table
below.

Table 1: NBN Co proposed POI location options

Option Number and location Rationale
Option 1: Fully distributed (No 718 - 950 POI& POls are fully distributed
consolidation) and located at every FSA
Option 2: Semi-distributed Indeterminate, depending POls are partially
(Low consolidation) on definition of distributed, at the edge of
contestable transmission where contestable
transmission exists
Option 3: Consolidated (High 14 Aggregation POIs (4 x Traffic is carried to
consolidation) Sydney, 4 x Melbourne, ‘Aggregation POI’
2 x Brisbane, 2 x locations. POls are
Adelaide, 2 x Perth) centralised at five capital
cities
Option 4: Composite 14 Aggregation POls + POls available at five
up to ~195 CSAs mainland state capital
city locations, plus
additional

interconnection at up to
~195 Connectivity
Serving Areas (CSASs)

Source: NBN CoPublic Position Paper — Proposed NBN Co Pointsndéiconnect
(POIls), October 2010, (NBN Co Position Paper).

Table 1 demonstrates there are a number of alteesatgarding the approach which
could be adopted for determining the number andtioo of POIls for the NBN. At one
end of this spectrum, NBN Co could offer intercoctien at every FSA (described in
section 2.1.1), before any aggregation of that astwraffic has occurred (that is, the
fully distributed/no consolidation POI option). #te other end, NBN Co could offer
interconnection only at limited locations where mgall of the network traffic is
aggregated in some way (that is, centralised drlyigonsolidated POISs).

Within that range, NBN Co could potentially offe©B with a low to medium level of
consolidation (i.e. semi-distributed POIs). The emof POIs as a result of this

¥ NBN Co indicates that the 718 FSAs in its inip#dn may change as its detailed network planning

progresses. NBN Co currently predicts that apprakéty 950 FSAs may be provided in its final
design.

ACCC advice to government — NBN POls — November0201 12



approach could span between the minimum numberasaied under the consolidated
option (i.e. 14 POIs) to the maximum number avédathere POls are fully
distributed as far as is technically feasible (&8 — 950 POIs).

Under the composite model, interconnection wouldvaglable at the limited state
capital locations (i.e. as for the consolidatedaptand at the CSAs proposed in the
NBN Position Paper (CSAs are described in secti@rilp Access seekers would be
able to request interconnection at those CSAs sutgeiming constraints and the
business rules set out by NBN Co governing wheh suterconnection would be
permitted. Whilst the business rules are yet tddtermined, NBN Co has stated that it
initially considered that interconnection would ypbk available at CSAs in limited
circumstances, such as for technical reasons @stdtency, avoidance of
tromboning), or to provide interconnection for dpations or content distributich.

2.1.1. Technically feasible POls in a copper versus  fibre access
network

In the copper based network, local exchanges ih eachange service area (ESA)
operate as potential POls for access seekerse INBN context, the ESAs will be
replaced by FSAs. In any particular geographicgiore NBN Co'’s fibre access
network will link each premises with fibre to a tetised local location which houses
Gigabit Passive Optical Networking (GPON) equipm@et Optical Line Terminating
Units - OLTs). This point is known as the Fibre Ass Node (FAN)and the footprint
of premises that are connected to it is knownBSA. Interconnection is likely to be
technically feasible at each FAN/FSA. ThereforeN-gites in the fibre network can be
considered the equivalent of local exchanges irctpper network (i.e. “fibre
exchanges”).

Currently, approximately 550 copper exchanges #ygtaperate as POls for access
seekers who utilise unconditioned local loop seryldLLS) and line sharing service
(LSS) facilities. There will be significantly few&SAs (700 — 1 000) than there are
current ESAs (5 000). This is driven both by tedbgy differences (the GPON
network has a greater operational reach than thethws currently used for the
metropolitan copper network), and the fact that NBidNs fibre network will cover
only 93 per cent of premises, which overlays apipnaxely 1 900 of today’s ESAs.
Further technical detail on the difference betwe&@\s and FSAs is provided in
Attachment B.

A CSA is a construct developed by NBN Co which wle$i a geographic area on the
basis of it including a minimum addressable end-osket. A CSA may consist of
one or more FANsS/FSAs. If a CSA includes multiphNs/FSAs and a single POI
were offered for that CSA, this would mean thagtiobnnection would only be
permitted at one of the potentially multiple teaatly feasible POls.

NBN Co,Public Position Paper — Proposed NBN Co Pointsndéiiconnect (POIs)October 2010
(NBN Co Position Paper).

A FAN is described by NBN Co as the facility thatuses the active electronic equipment for the
Fibre Access Node (the OLTs and Ethernet Fanoutc8eas - EFS). NBN Co notes that it may or
may not be the POI location. NBN @roduct Overview — Fibre Access Servjokggust 2010.
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Further details on these concepts, including diagrare included at Attachment B.

2.1.2. Relationship between POI location and NBN Co  product offering

NBN Co has proposed to provide access seekersessintially one wholesale product
that is made up of four components - but which nééd to be acquired together
(bundled). The two key ‘logical’ (as opposed to gibgl) components are:

. an access virtual circuit (AVC) from the user-netkvimterface (UNI) at an end-
user premises to an OLT, then on to the first EtbieAggregation Switchand

. a connectivity virtual circuit (CVC) which aggregatmany AVCs at the Ethernet
Aggregation Switch and transports them to a netwartivork interface (NNI) at
a POI (to connect with the access seekers netvidikg. amount of capacity
allocated to a CVC is aligned to the aggregate sieéthe related AVCs and
access seekers are able to specify and purchase@d&City according to their
individual requirements.

Under NBN Co’s current product proposal, the AV@ &VC products are logical
constructs which do not bear a direct relationshipnderlying network infrastructure
— that is, different network elements cannot bartydinked to the different product
components. This arises from the logical constrrgftecting a Layer 2 Ethernet
service rather than the network elements. This s#zat figures B2 and B3 in
Attachment B are representations of an Etherngtcgerin practice, the AVC is not
directly linked to infrastructure just on the GP®ide of the network; and the CVC is
not directly linked to infrastructure on the transsion and switching side of the
network.

The amount of infrastructure (fibre in particulased to provide the bundled AVC and
CVC product components will vary depending on tbgrde of consolidation of FSAs
which occurs at the POI. The greater the consetidaif FSAs at the POI, and
therefore the further the likely distance of thievant FSA from the POI, the greater
the length of the fibre link to that POI. The numbad location of POls will therefore
determine the length of the fibre link that is riegd by NBN Co to supply its AVC and
CVC bundle —that is, the extent of transmissiaquned by access seekers that is
provided by NBN Co; as opposed to provided by agottansmission supplier, or self
supplied.

Figure 1 provides a simplified form of this. Thechl exchange’ in this figure would
be a FAN (some existing local exchanges may bedoiiNs with the FTTP upgrade,
others may not).

®  TheNNlisa physical, aggregated Ethernet iataf directly accessed by the access seeker within

the POI. NBN CoProduct Technical Specifications — Fibre Acceswi8es August 2010, (NBN
Co Product Technical Specifications).

" NBN Co Product Technical Specifications.
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Figure 1 — NBN Co’s depiction of the approaches tBOI location
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Source: NBN Co Position Paper.

Under a fully distributed approach, NBN Co would pmovide a point to point
transmission service to make its product availaéheotely from the fibre exchange.
Instead, access seekers would purchase transmesgpaiity from existing suppliers
(or self supply) to transport their traffic to aindm the fibre exchange. A large number
of distributed POls will mean that, from the POkitress seekers’ main point of
presence (POP) in the network, each access seékprovide more non-NBN
transmission (either purchased from existing s@pplor self-supplied) than it obtains
from NBN Co. In this case, the CVC would be presdrdt the NNI port of the
Ethernet Aggregation Switch directly serving theT@lwithin a single FAN at a single
location.

Where POls are located further away from the ered-atsan aggregation point, NBN
Co would provide protected transmission intercotingall FAN sites served by that
aggregation point with the POI aggregation poselit In this case, NBN Co’s CVC
would be presented at the NNI port on the EtheAggfregation Switch at the POI. The
centralisation of POls would have the effect oflaemg part of the transmission
component that individual access seekers wouldwtke provide for themselves in a
decentralised POl model. POI centralisation or deeésation does not alter the
bundled nature of the AVCs and the CVC componexgd-igure 1 shows, the more
consolidation of traffic associated with the PQddbion, the greater the extent of NBN
Co’s supply of the transmission service within pievision of the AVC and CVC
bundle.

2.2. Framework for assessment

2.2.1. Long Term Interests of End-Users

The ACCC has been asked by government to providie@adegarding the approach for
the initial number and location of POls for the NBMt will best meet the LTIE. In
considering the concept of the LTIE the ACCC hasliad that criterion as it is set out
under Part XIC of th@rade Practices Act 1974€th) (TPA); that is, the ACCC has
had regard to the extent to which something acki#ive following objectives:

. promoting competition in markets for listed sergice
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. achieving any-to-any connectivity in relation tareage services that involve
communication between end-users; and

. encouraging the economically efficient use of, Hraleconomically efficient
investment in: (i) the infrastructure by which édtservices are supplied; and (ii)
any other infrastructure by which listed services ar are likely to become,
capable of being suppliéd.

These objectives are interrelated. In many caked, TIE may be promoted through
the achievement of two or all three of these mats@nultaneously. In other cases,
there may be some trade-off between the differspeets and the ACCC will need to
weigh up the different effects. In this regard, 8#&CC will interpret ‘long-term’ to
mean a balancing of the flow of costs and bengditnd-users over time in relation to
the objectives. Thus, it may be in the LTIE to meee benefit for even a short period
of time if its effect is not outweighed by any l@rderm cost.

Further detail of the ACCC'’s approach to assesiad.TIE is atAttachment A.

The ACCC notes that it is unable to formally ‘appgoan agreed number and location
of POls through this process. It is anticipated tha outcome of this process will
provide guidance to NBN Co and industry regardiag the ACCC is likely to handle
this issue if it is later required to consider P@dsa part of an assessment of NBN Co’s
Special Access Undertaking (SAU). However, it sddug noted that if NBN Co were
to lodge an SAU, the ACCC would need to conducassessment of the terms and
conditions of the SAU in accordance with sectioaBD of the TPA. This provision
requires the ACCC to consider whether NBN Co’s S8Weasonable’, which requires
consideration of a broader set of factors tharLfi&.° The ACCC would be required
to assess NBN Co’s SAU on its merits in accordamitie the ‘reasonableness’ criteria
and any such assessment would include considerattimmy proposal by NBN Co
regarding the location of its POIs and other reh¢waformation before the ACCC at
that time.

The ACCC has also outlined its initial views on wiex and how the location of POls
should be reviewed over time in order to ensuretttarecommended approach
continues to meet the LTIE over time (see secti8h 5

2.2.2.  Other matters considered
The government has requested that the advice dtfess the following issues:

. short and long-term competition impacts of theahimumber and location of
POls on the backhaul and retail markets;

. current and prospective state of competition inkthekhaul market including
pricing and the location of and value of any asgett may be stranded by the

Section 152AB(2) of the Trade Practises Act (TPA)
In determining whether particular terms and ctiads are reasonable, regard must be had to the
(non exhaustive) set of factors outlined in secfibB@AH (1) of the TPA.
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agreed number and location of POls and optionaddressing any adverse
implications (if any) for existing backhaul assetners;

. implications (if any) for potential future Layenuhbundling and home-run
topology; and

. stakeholder response to the consultation process.

An assessment of the promotion of competition lohthe LTIE test requires
consideration of the impact of each approach tdabation of POls on the short and
long-term competition impacts on the transmissioah i@tail markets. Therefore, these
matters are considered as part of the ACCC’s L'Beasment in section 4.

The current and prospective state of competiticth@itransmission market including
pricing, location and value of any assets that begtranded, is outlined in section 3.
As the ACCC has not recommended an approach tdde@tion that would result in
the significant stranding of existing transmissamsets (with the possible exception of
Telstra’s), it has not included an assessment bbip for addressing any adverse
implications for existing transmission asset ownerhis report.

The implications of POI location for potential futuLayer 1 unbundling and home-run
topology is discussed at section 7.

Although the government has not directly soughtAECC’s views on the issue, a
discussion of how a uniform cost structure coulgimvided to RSPs independent of
the approach taken for POI location is includedeantion 6.

Stakeholder responses to the consultation procesa@uded throughout this report in
the relevant sections.

2.3. Markets affected by location of POls

In order to conduct an assessment of which apprwaBl®| location best meets the
LTIE, the relevant markets which are likely to lieeeted by POI location need to be
identified. In accordance with the Discussion Pafter ACCC believes that the
relevant markets include those relating to transimmscapability, retail and wholesale
services.

The ACCC'’s general approach to defining marketautined in its Merger
Guidelines®®However, it is important to note that for the puses of this advice, in
assessing the LTIE it is not necessary for the AG&@ake precise findings regarding
the boundaries of the relevant market(s).

The ACCC has been asked to consider which appitoae| location would best
meet the LTIE. The ACCC is therefore required toduect a long range forward
looking assessment of the impact each approachdvmmulikely to have on the relevant
markets, were it to be adopted by NBN Co.

10 ACCC,Merger GuidelinesNovember 2008, (Merger Guidelines).
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In order to make this assessment, the ACCC musté#st the impact each POI
approach will have on markets which are likely éwelop significantly over the next
8-10 years as the NBN is rolled out and signifiaqagulatory reforms are
implemented. The amendments proposed irnm#iecommunications Legislation
Amendment (Competition and Consumer Safeguards)@iD(CACS Bill), including
the structural or functional separation of Telstnal changes to the operation of the
access regime in Part XIC of the TPA, are likelatiect the structure of the relevant
markets. The assessment of the relevant marketghampotential impact each POI
option may have on them once the NBN has beerdrollg, is by its very nature
speculative. Due to this uncertainty, the ACCC ealy meaningfully consider market
definition (and the likely effects on those markdtased upon its current understanding
of how these market structures will evolve in theife.

2.3.1.  Transmission capability

Broadly speaking, transmission capability referbriks (also referred to as ‘backhaul’)
which are used to connect service providers’ cete/orks with points of service
delivery (such as exchanges). These links are lyualvided using optical fibre, but
can be provided using digital microwave or saekiystems.

Service providers can obtain transmission capgtit

. building and installing their own physical infrastture in order to self supply;

. acquiring services in an ‘unconditioned’ state. (@ark fibre) and providing their
own electronics to condition the fibre; or

. acquiring services in a ‘conditioned’ state, susm@naged transmission
services, which includes the declared domesticstrassion capacity service
(DTCS).

The ACCC considers that these services are furatijosubstitutable and form part of
a broader ‘transmission capability’ market. The ACRas previously identified
different types of transmission services (in thetegt of its decisions relating to
DTCS) including**

. inter-exchange transmission — this includes trassiom routes between
exchanges which are within the same call chargieg;a

. inter-capital transmission — this includes transiois routes between capital
cities; and

. transmission between different call charging arettss includes transmission
provided along capital-regional and inter-regiomaltes.

In the context of the regulation of the DTCS, tHé@C has found that the geographic
dimensions for the various transmission marketseletively narrow. For example, “a

1 ACCC,Telstra’s Domestic Transmission Capacity Servicerption Applications: Final Decisign

November 2008, (DTCS Exemption Final Report). Nbt “tail-end” transmission is not relevant
for the purposes of this advice.
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point to point capital-regional route is not liketybe demand side substitutable for
another route*

As is noted below in section 3, the extent of cotitipe for transmission services
varies between geographic regions.

For the purposes of this report, the ACCC belighasit is appropriate for it to
separately consider the effects the various POlcgabes will have upon transmission
routes that are considered to be competitivetfiie.would include routes that are
currently competitive and routes which are likalypecome competitive over the
relevant time horizon) and transmission routes élxaibit enduring natural monopoly
characteristics.

Within the category of routes that are consideoclet competitive, the level of
competition may vary. Whether any particular routk satisfy a test of workable or
effective competition will turn upon whether thenomercial actions of the supplier (or
suppliers) in that market are constrained by réegdpliers or the threat of new entry.

Transmission routes which are not competitive mdytat natural monopoly
characteristics. Generally speaking, a natural rpolyowill occur where a single
transmission facility is able to supply demandtfansmission services in that area at a
lower cost than more than one facility. As a resuls unlikely that more than one
supplier of transmission services will emerge arséhroutes if the same market
conditions prevail. In determining which routes goise natural monopolies it is
informative, but not conclusive, to identify routidat are currently served by only one
supplier. It may be that not all of these routesaatually enduring natural monopolies,
as it there may be that there are other factors hasant that competition has not
developed.

2.3.2. Retail markets

Transmission capability is a necessary input fovise providers to be able to provide
retail services in the downstream markets. Thetiocaf the POIs for the NBN may
therefore have an effect upon competition withimstihrelevant retail markets.

The relevant retail markets in this context arenarily those which relate to services
which will be supplied over the NBN (or which wile capable of being supplied over
the NBN). Therefore, at least initially, the grestenpact is likely to be in relation to
the retail market(s) for business and consumeregpadducts based on the wholesale
services that will be supplied by NBN. This woutdtlude fixed-line broadband and
voice services. As transmission is also relevathécssupply of other downstream
services, such as mobile and corporate and goverrseevices, there may also be an
effect on those markets.

For the purposes of this report, the ACCC consitlaasit is appropriate to focus its
consideration upon the effects upon a nationall netarket or markets for broadband
and voice services.

12 prcs Exemption Final Report, p.40.
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2.3.3. Wholesale markets

The network design for the NBN may impact the wawhich markets for the
provision of wholesale services develop duringtthasition from the copper network
to the fibre network. Even though NBN Co will beravider of wholesale services,
these services are expected to be at a sufficilamlyenough layer in the supply chain
to allow other service providers to offer ‘valuedad’ wholesale services to RSPs.
These wholesale services could include the supdevices for use or resale by those
RSPs which could range from a small addition toséice which is provided by

NBN to a complete product which is readily ablé&resold with minimal

intervention by the RSP.

For the purposes of this report, the ACCC consitlaasit is appropriate to consider
the effects each of the approaches to POI locadibkely to have on a broad market
or markets for the supply of wholesale ‘resalevgms. This market could include
wholesale services which support the delivery of&di.e. Wholesale Line Rental —
WLR, Local Carriage Service - LCS) and broadbandises (i.e. Layer 2 or Layer 3
bitstream services). The ACCC believes that vibvémblesale markets are an
important input for ensuring vigorous competitionthe downstream retail markets.

As there is significant uncertainty regarding héwe televant wholesale markets will
develop over the NBN, it is not possible for the@Cto further define the boundaries
of the relevant wholesale market (or markets) \aitly degree of precision. The ACCC
also considers that a prescriptive market definitgonot necessary for the purpose of
the analysis required in this report.
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3. State of competition in transmission markets

The government has requested that the ACCC praduiee in relation to the current
and prospective state of competition in the trassiman market including pricing and
the location of and value of any assets that masttaeded by the agreed number and
location of POls. This section addresses theseensdtt the extent possible given the
information currently available to the ACCC.

3.1. ACCC regulation of transmission markets

3.1.1. DTCS declaration and exemptions

The DTCS is a type of managed transmission seraig jt was deemed to be a
declared service in 19970nly specific types of transmission services widah be
supplied over a transmission network will fall withthe service description for DTCS
(i.e. services must be supplied via symmetric ndtwaterfaces on a permanent
uncontended basis in order to be considered ‘DTA®¢ DTCS is an important input
into the ability of service providers to providewdwstream retail and wholesale
services, particularly on geographic routes whighcmnsidered to be natural
monopolies or which are otherwise uncompetitive.

Importantly, the ACCC has never had to arbitratispute to complete resolution
regarding price or non-price terms in relationte DTCS. Therefore, the ACCC has
not previously made any final arbitration decisiasch set prices for the DTCS. The
ACCC has previously issued guidance regarding tieéng principles for the DTCS,
and has recently released a position paper onpopedl new approach to pricing the
DTCS (released on 23 November 20%0).

3.1.2.  Exemptions from declaration

Whilst some parts of the transmission network renmaitural monopolies or are
otherwise uncompetitive, where there is empiricdédience of multiple providers in
addition to Telstra building alternative transmissnetworks, the ACCC has exempted
those transmission routes from the DTCS declaratiothose circumstances, the
ACCC has considered that the evidence of actuapetition, or the credible threat of
new entry (i.e. potential competitors), in the velet markets meant that the routes
were sufficiently competitive for that regulatiamtie removed.

13 ACCC,Deeming of Telecommunications Services: A Statefhestiant to Section 39 of the

Telecommunications (Transitional Provisions and €suential Amendments) Act 199ine

1997.

ACCC, Pricing Principles for Declared Transmission Capgcbervices: Final ReparSeptember
2004.

ACCC,Domestic Transmission Capacity Service: An ACCCuBision Paper Reviewing Pricing of
the Domestic Transmission Capacity Serviggril 2010; ACCC,An ACCC Position Paper on
Pricing the Domestic Transmission Capacity Servid@vember 2010, (ACCC Position Paper
DTCS Pricing).

14

15
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Broadly speaking, the following types of transnossioutes have been exempted or
excluded from the DTCS declaration based on theegmiee of effective competition on
those routes:

capital-regional routes: The ACCC has exemptecR8s on which two or more
competitors to Telstra have fibre infrastructurat thbasses within 1 km of the
GPO of a regional town;

inter-exchange transmission routes in metropoki@as: Those routes on which
two or more competitors to Telstra have a POl B¢latra exchange and a
connection to a CBD. The ACCC has granted Telsteagtions in relation to 72
metropolitan exchange service areas;

inter-exchange transmission in CBD areas: The AG@S€exempted 16 capital
city areas where two or more competitors to Telsada POI at a Telstra
exchange in a CBD which connects to another exehang CBD; and

inter-capital routes: All inter-capital routes (ween Melbourne, Sydney,
Canberra, Brisbane, Adelaide and Perth) are uraigpil The ACCC exempted
these routes from regulation based on evidenceleast three infrastructure
competitors and at least two carriers/carriageisemproviders that had secured
long-term contractual arrangements with surplusceyp to resell transmission
capacity services on those routes.

Telstra noted in its submission that if the saniieiga for exemption were to be applied
today, additional transmission routes would be debto be effectively competitivé.

3.2.

Current state of competition in transmission
markets

Typically when the ACCC is assessing the stateoafpetition in a particular market, it
will look at a number of factors including (but rimhited to):*’

structural factors, including the level of concatitin in the market;

the potential for the development of competitiorthia market (including planned
entry, the size of the addressable market andxisteace and height of barriers
to entry, expansion or exit in the relevant markets

the dynamic characteristics of the market, inclgdinowth, innovation and
product differentiation, as well as changes tosast prices over time; and

the nature and extent of vertical integration ia tharket.

The ACCC has not been able to conduct a detailalysia of the existing state of
competition in transmission markets for the purgasfethis report due to the
timeframes associated with this process, howevaedaey points are noted below.

16

17

Telstra,Response to the ACCC Discussion Paper on Poirdtgetonnect to the National
Broadband Network — Public Submissipnl1, (Telstra public submission).
ACCC, Fixed Services Review: A Second Position Pafpril 2007.
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In summary, the transmission capability marketsdaminated by Telstra - a vertically
integrated incumbent with ubiquitous coverage agrkegally a higher availability of
service (i.e. most routes are geographically dejerSompetition has emerged in CBD
and some metropolitan areas, as well as on inf@tat@and some capital-regional
routes. There are still many areas which are cheniaed by ineffective competition.
However, there is the potential for the NBN, du¢hi® upgrade of the access network
from copper to fibre, to change the market dynanmasway which will promote
further investment. In particular, this is likely increase the volume of traffic that
transmission networks will carry. This should irege the ability for prospective
entrants to achieve the economies of scale thaldwoake entry more economically
viable.

3.2.1. Market structure

The transmission capability market is charactertsed dominant incumbent (Telstra)
with two second tier transmission capability prar& (Optus and Nextgen). Prior to
1991, Telstra was the primary access providerldélEcommunications services in
Australia, including transmission. Following théroduction of full competition more
substantial competing transmission infrastructa® leen constructed in some areas.

Telstra’s transmission network is the only ubiqug@arrier grade network and has the
most extensive geographic coverage. Optus’ trarssomsietwork is the next largest
and comprises a combination of fibre and radio bank which it owns/operates and
transmission capacity which it leases from othevise providers. Optus’ transmission
network plays an important role in supporting itshite network.

Nextgen owns Australia’s third largest fibre net/Srand was the successful tenderer
to receive funding to build transmission links untte government’'s RBBP.

Other providers of transmission capability includ®PT, Amcom, PIPE and a number
of smaller providers who have limited (both in terof capacity and geography)
transmission networks (e.g. Basslink, Ergon) ditugproviders who sell spare
capacity on the fibre networks they operate to suppeir business.

While there have been a number of entrants inrdresmission markets in metropolitan
regions, outside of those areas competition is neshdeveloped. Several
submissions to the Discussion Paper (includingtii@l$ PG, PIPE, Optus and VHA)
noted that competition exists in many metropolaad inter-capital markets and some
regional market&. Due to the geographical distribution of Austradigopulation, the
vast majority of premises are served by competiti@esmission routes. Nextgen

18 Nextgen Networks, ‘About Nextgen, Nextgen Netverkt

http://www.nextgennetworks.com.au/about.htiiewed 2 September 2010.

See press releadatp://www.dbcde.gov.au/funding_and_programs/natiobroadband_network/
national_broadband_network Regional Backbone Bjautks Program

Telstra public submission, p.11; TPEBN POI Consultationp.4, (TPG submission); Optu@ptus
Submission National Broadband Network Points adrictinnection — Public Submissign12,
(Optus public submission); VHAJational Broadband Network Points of Interconnagb@ission
to the ACCCp.10, (VHA submission); PIPE NetworKkdational Broadband Network Points of
Interconnect ACCC Discussion Pappr3, (PIPE submission).
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estimates that 87% of Australia’s population amrees by those routes however the
ACCC believes that the actual figure is likely ]ouch lower than this estimate.

Whilst market share is often a useful indicatorarelgng the state of competition in a
particular market, it is perhaps not as instructivéhe case of transmission markets
due to complexities in the way transmission ses/ge provided and used. For
example, the ACCC has previously considered thattission markets should be
considered to have a limited geographic dimensitrerefore, whilst market shares on
a particular route may be a useful indicator ofdbmpetitiveness on that route,
combined market share figures would not be padityinstructive of the state of
competition in the transmission capability markatsa whole.

Differences regarding the transmission productsiviare acquired and the degree to
which they are substitutable would also be an ingmrconsideration in determining
relevant market shares. In addition, the extengivels of ‘self supply’ of transmission
capability and a lack of clarity regarding how fsrmompete in the market (i.e. whether
they own their own infrastructure, lease dark fibordouy managed) also means that
defining market shares in a meaningful way is diffi. For example, acquiring dark
fibre services may be the competitive equivaleriuitdding alternative infrastructure,
depending on the terms for the supply of that ditrle (i.e. there may be technical or
contractual limitations).

In any event, the ACCC does not have sufficierdrimiation to make conclusive
assessments about the market shares in transmesgability markets.

However, the ACCC believes that the following imf@tion regarding the location of
competing fibre infrastructure is informative imrtes of the distribution of competitive
fibre amongst different geographical areas. Tablasd 3 below show exchange
service areas with competing fibre and digital suber line access multiplexer
(DSLAM) infrastructure.

A Nextgen NetworksResponse to the ACCC Discussion Paper Nationaldyaad Network Points

of Interconnectpublic submission, p.19, (Nextgen public subnoiski
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Table 2: Exchange Service Areas with competing filer providers

NUMBER OF EXCHANGE SERVICE AREAS

Number of competing fibre providers Band 1 Band 2 Band 3 Band 4
(not including Telstra) in each ESA

(CBD) (Metro)?*  (Regional) (Rural)
5 competing providers 11 4 0 0
4 competing providers 5 18 0 0
3 competing providers 1 56 0 0
2 competing providers 0 141 17 1
1 competing provider 0 151 48 67
TOTAL WITH COMPETING 17 370 65 68
PROVIDERS
TOTAL NO. OF EXCHANGE 17 585 749 3718
SERVICE AREAS

Source: ACCCTelstra Customer Access Netw&&cord Keeping and Reporting Ru(€AN RKR),
March 2009; ACCCAudit of Telecommunications Infrastructure Assefeeord Keeping Rule 2007
(Infrastructure RKR)2009. (Note: This is the most recent availabka daan appropriate form for this
analysis.)

Table 2 indicates that:

. competing fibre providers are located in all CBBaw and there is substantial
amounts of competitive fibre present in metropalidaeas;

. there is a very small amount of competition in oegil areas, with most of the
fibre likely to be associated with long haul fibwlich connects major towns;

. no regional exchanges have three or more compgtiregproviders (in addition
to Telstra); and

. there is virtually no fibre competition in ruraldaremote areas.

2 Note: Band 2 can include non-metropolitan arsash as large regional centres.

ACCC advice to government — NBN POls — November0201 25



Table 3: Exchanges where access seekers have conmgeULLS/LSS
infrastructure

NUMBER OF EXCHANGES

Number of ULLS/LSS access seekers Band 1 Band 2 Band 3 Band 4

(i.e. not including Telstra) in each

exchange (CBD) (Metro) 23 (Regional) (Rural)

10-12 access seekers 6 15 0 0
6-9 access seekers 10 124 0 0
4-5 access seekers 0 128 3 0
2-3 access seekers 0 114 26 0
1 access seeker 0 69 54 12
TOTAL NO. OF EXCHANGES WITH 16 450 83 12

AN ACCESS SEEKER

TOTAL NO. OF EXCHANGES 16 585 749 3717

Source: CAN RKR 2010 data

Table 3 indicates that:

. investment in infrastructure by access seekersdardo self supply using
Telstra’s wholesale ULLS and LSS services is pradantly in metropolitan
areas, with minimal investment outside these areas;

. there are no regional exchanges where 6 or moesaseekers have equipment
installed; and

. while there may be multiple access seekers witlipeggent installed in an
exchange, it is important to note that does natespond to the amount of
competing fibre that may be present.

3.2.2. Recent investment in transmission markets

Evidence regarding industry investment in transimorssapability markets is not
typically information that is publicly available.

In 2007, the ACCC made thfaudit of Telecommunications Infrastructure Assets —
Record Keeping Rule 20@Ihfrastructure RKR) which requires specific carsito
report the locations of their core network and Gotr Access Network infrastructure.
The Infrastructure RKR gathers information frormsmission operators of optical and
microwave network assets and is updated annually.

% Note: Band 2 can include non-metropolitan arsash as large regional centres.
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The ACCC notes that there are difficulties in usmigrmation gathered by the
Infrastructure RKR to understand investment tresdsh as the number of kilometres
of optical fibre transmission installed each y@arthe Infrastructure RKR does not
facilitate this kind of quantitative analysis. Fngtmore, the Infrastructure RKR does
not gather information on other kinds of investmiartransmission capability, such as
upgrades in capacity.

Given the limitations of the current InfrastructiRER, evidence of investment in
transmission markets is usually of an anecdotalreaind subject to debate. For
example, submissions to the ACCC’s 2008-09 DTCSadaton inquiry provided
opposing, anecdotal views about the occurrencdileelthood of future investment in
new transmission link%.

Some investment in transmission markets has bexmteel in the media. For example,
this year Optus announced additional investmetraimsmission to its mobile base
stations as a part of the $1.2 billion it plannedpend on its mobile network over the
next 12 month$ More recently it was reported that Vodafone/Hwgohi Australia
(VHA) has awarded contracts to PIPE and Nextgem&akhaul capacity to link its
mobile phone tower sites as part of its plans togase the capacity and footprint of its
mobile network. PIPE has also indicated that ihpleo deploy an additional 900km of
dark fibre over two years to link sites in QueendlaNew South Wales and Victoria,
representing a 60 per cent increase in PIPE'simxisetwork footprint®

The ACCC notes that there has been increasingesttby state and federal
governments in funding the building of transmissa@sets on routes that have thus far
proved to be natural monopolies. Examples of tinmgling include:

. up to $250 million from the government in the RBBRnd
. investment by the Victorian government in its Vioi&LINKS project®

Where investment by alternative transmission opesain transmission routes has
produced evidence of actual competition, or thelibte threat of new entry (i.e.
potential competitors) in the relevant markets,AGECC has acted to grant exemptions
from the DTCS declaration on these routes (se&ose8tl.2).

3.2.3.  Potential for the development of competition

In considering the likelihood that competition wikkvelop on routes which are
currently uncompetitive, the ACCC believes thas itelevant to consider whether there

24
25

ACCC,Domestic Transmission Capacity Service DeclaraRewiew: Final ReportMarch 2009.
Winterford, B., ‘Optus gets mobile data boosfigsd broadband stalls’, iif News for Australian
BusinessMay 13 2010, alttp://www.ithews.com.au/News/174656,0ptus-gets-irediata-boost-
as-fixed-broadband-stalls.aspewed 1 September 2010.

‘VHA taps Pipe and Nextgen for Vodafone backhalgrage’ inExchange Daily18 November
2010.

See press releaddtp://www.dbcde.gov.au/funding_and_programs/natiobroadband_network/
national _broadband_network Regional Backbone Bfastks Program

See press releaddtp://www.premier.vic.gov.au/component/contenticée/4377.html and press
releasehttp://www.premier.vic.gov.au/component/ conterti¢ée/12273.html.
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is any planned entry, the size of the addressabl&eh(including population density,
demographic factors and customer switching po$sés) and the size of any barriers
to entry.

The ACCC does not have specific information avaddabgarding plans by industry
participants to enter into currently uncompetitik@nsmission marketslowever, in
general terms, the ACCC notes that when a potegrtiahnt is considering whether to
build transmission infrastructure, the two mosévaht factors would be:

. the size of the market that could be served bytbposed infrastructure
(including the number of premises and the volumeadfic) and the share of that
revenue that it expects to obtain; and

. the cost to build the route, which will ordinarig a function of its lengtf.

Due to the spread of population across Austrdlia,ardinarily the case that the
longest backhaul routes service the least densglylpted areas (regional hubs are an
obvious exception to this rule), making it arguadtpnomically unfeasible for
facilities based competition to ever occur in s@iaees.

Following the roll out of the NBN, it could be exqted that the feasibility of entry to
some areas will improve, due to the increase imtlraber of premises which will be
served by any one fibre exchange (compared witmtineber of premises currently
served by each copper exchange) and the increaded which is expected to be
generated by the NBN. However, there are likelgtibbe areas that will remain
unattractive to new entry by commercial supplierd which will therefore be natural
monopolies for the foreseeable future.

In terms of the market share that could be capthyeal new entrant, this would depend
upon the extent to which acquirers of the existaryice are readily able to change
providers (i.e. whether they are locked into logignt contracts}’

Thepresence of excess capacity on the existing fibréhe route is also likely to affect
whether a new entrant will attract market shareil®#ntransmission network may
operate at close to full capacity in terms of fibre (i.e. active, in use fibre) most
routes also contain extensive ‘unlit’ fibre (i.ewused dark fibre). For example, AAPT
has indicated that it only uses two strands ofutsent 24 core fibre running through
central NSWP' During the course of its review into the DTCS 002, the ACCC also
found that transmission networks are generally ttaoted to accommodate traffic
requirements that are far in excess of current deniar the purposes of offering
redundancy and to cater for future bandwidth néeds.

In addition to utilising spare fibres, incumberiré providers on a particular route are
also able to upgrade the electronic componentadht end of the fibre strand in order

2 study, p.327.

%" Internode)nternode Submission on NBN POI Papap.2-5, (Internode submission); PIPE
submission, p.3.

31 Lohman, T., ‘NBN won't make money: AAPT CEQ’, @omputer World28 May 2010.

% AcCcCC, Transmission Capacity Service: Review of the Datilan for the Domestic Transmission
Capacity Service — Final Repo#pril 2004 (DTCS 2004 Declaration Review).
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to increase the available capacity. The ACCC wtdads that technical upgrades such
as 2.5 Gb/s to 10 Gb/s are possible and therefaky ko substantially increase the
available capacity on a route without the needafititional fibre to be laid.

These kinds of upgrades are likely to be substintiheaper and easier to complete
than the costs faced by a new entrant in builditegraative infrastructure. Therefore,
the risk to any new entrant is that the incumbeaviger will substantially upgrade
their network at marginal cost, and reduce theepoictheir services, therefore
damaging the expected business case for the neanent

The ACCC considers that while barriers to entrthtransmission market have been
reduced over time (for example, by facilities ascasangements being reached in
relation to access to ducts in metropolitan areges)erally speaking they remain
relatively high in both metropolitan and regionedas. Potential entrants face
significant sunk costs in the capital works whicé eequired to establish new
infrastructure, which must then compete againsteng infrastructure owned by
incumbent suppliers where that investment may lha@esn sunk many years ago and an
adequate return received.

3.2.4.  Dynamic characteristics

The ACCC recognizes that markets are generallgtadic over time. Therefore, any
consideration of the state of competition in aipatar market should include
considerations of how that market has developed tove.

Evidence of reductions in the price for transmissiervices may suggest the
emergence of effective competition in the relevearismission market or an increase
in the efficiency of providers of those services.(due to advancements in
technology). In its submission to the DiscussiopdPaNextgen noted that:

[c-i-c]*

Whilst this information may suggest that prices rhaye reduced over time this
statement is unable to be verified. Due to the nfigoe nature of other pricing
information which is available to the ACCC (i.eethbility to compare ‘like for like’)
and the absence of further analysis regardingdbsatity of the change in price, the
ACCC believes that the findings that can be madelation to this information are
limited. However, the ACCC is expected to receivstantially more information on
transmission pricing in the coming months as alteduhe DTCS pricing review
following the position paper released on 23 Noven®04.03* As part of this pricing
review, the ACCC will be seeking extensive pricinfprmation from a number of
providers across a range of transmission services.

B NextgenResponse to the ACCC Discussion Paper Nationaldyvaad Network Points of

Interconnect Confidential Submissigm.35, (Nextgen confidential submission).

See: ACCCPomestic Transmission Capacity Service: An ACCGuEision Paper Reviewing
Pricing of the Domestic Transmission Capacity SexvApril 2010; ACCC,An ACCC Position
Paper on Pricing the Domestic Transmission Capas#yvice November 2010, (ACCC Position
Paper DTCS Pricing).
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As is noted above, it may be that the roll outhef NBN will affect the development of
competition in the transmission capability marketswever, the Study found that
there is reason to believe that today’s backhatildmecks will persist without direct
intervention by NBN C3&°

3.2.5.  Vertical integration

The transmission market is dominated by supplidrs are vertically integrated,
although some new entrants (at least initially)ehaperated only as wholesalers (i.e.
Nextgen).

Telstra is most likely to be the sole supplierrahsmission services on natural
monopoly routes, which is where its vertical ineggin is likely to have the most
impact. As was noted in the Study, Telstra’s vattiotegration provides it with
incentives to set higher prices for its transmisservices to reduce the competition it
faces in the relevant downstream retail markets.

3.3.  Potential for asset stranding or impairment

The extent to which transmission assets are liteelye stranded or impaired will
depend upon the approach to POI location that gamented by NBN Co. For any
approach other than the fully distributed optidwere is the potential that existing
transmission assets will be stranded or impairée. More distributed the POI
locations are, the extent to which existing trarssioin assets are likely to be stranded
or impaired will be reduced.

A distinction can be made between assets thabeiitranded or impaired by virtue of
the upgrade of the access network from coppebte,fand those assets which are
stranded or impaired by different POI location op8. As is noted in section 2.1 and
Attachment B, due to the superior operational dista of fibre versus copper between
the premises and the exchange, it is likely thaNNB>'s access network rollout would
bypass some of Telstra’s local exchanges. If tlas t® occur there may be the
potential for some of Telstra’s (or potentially ethtransmission assets linking these
exchanges to larger exchanges to be stranded airgdp The ACCC cannot comment
with precision about the extent to which this witicur because the ACCC does not
currently have access to NBN Co’s proposed fiboess network rollout design.
However, these impacts would occur under all apgresto POI location and hence
should not affect the choice of one POI approadr enother. Further, to the extent
that assets which serve these ESAs do not fornop#nte NBN and are therefore
stranded or impaired, it is difficult to assertttttas outcome has adversely affected
competition, provided that GPON is a more efficidalivery mechanism than copper.
That is, the transmission to ESAs that do not farpart of the NBN is no longer
required as a result of an effect of dynamic edficiy rather than a deliberate stranding
or impairment.

% study, p.327.
* \bid., p.326.
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The ACCC notes that complete stranding of trangomsassets by a particular POI
location option will only occur if existing fibresaets are either not:

. able to be used for other purposes (such as taceanobile base stations or
dedicated high capacity links for large businessas)

. substantially redeployed for use in the NBN (foaewle, if they are acquired by
NBN Co or if NBN Co acquires services using thétastructure).

For mobile operators, such as Telstra and Optispitlikely that any of their
transmission assets will be completely strandedryyparticular POl approach, as
these operators will have an ongoing need for tésson services to support their
mobile networks. However, the value of these opesatissets could be significantly
affected — i.e. their use could be ‘impaired’. Tdare likely to be cost implications for
such operators if they are not able to use cedssets for fixed-line traffic, as the
amount of the capacity used on these networks aeddease substantially. As such,
the operational costs (and required return on the@stments) would be recoverable
through a smaller base of customers.

Based on these considerations and the discrepaaruigémited information provided
in submissions, the ACCC is unable to advise orvéiige and extent of assets that
would be completely stranded, or impaired, undehd20I option. However, the
following sections of the report provide a qualitatassessment of likely impacts of
each POI option.

3.3.1. Potential for asset stranding under fully di  stributed approach

For the reasons described above, the ACCC congtikgrsinder a fully distributed POI
approach, where every fibre exchange also actd&3 ahere is likely to be little or no
stranding or impairment of existing transmissioseds.

3.3.2.  Potential for asset stranding under semi-dis  tributed approach

The potential for stranding or impairment of tramssion assets under a semi-
distributed approach will depend on the definitadricompetitive transmission’ that is
adopted (that is, the ‘competition condition’). Thenay be quite large differences
between the amount and value of assets that malydreled under an approach where
two transmission providers are considered to ctutstcompetitive transmission, as
compared with a three provider approach. Howeher ACCC considers that if a semi-
distributed POI approach was adopted, such an approould be implemented
whereby no non-Telstra transmission assets woult bek of stranding or

impairment.

The ACCC considers that under a two provider apgraa defining competition the
only transmission operator whose assets would fiatigrbe subject to stranding or
impairment would be Telstra. As noted above, ungkely that Telstra’s assets would
be completely stranded, as Telstra also uses #sssts to provide mobile services, as
well as high-capacity business services.
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The ACCC also notes that, if finalised, a bindiggeeament between NBN Co and
Telstra regarding access to these transmissiotsaszagld substantially limit the
amount of Telstra’s transmission which would bésk of stranding or impairmerit.

As was recommended by the Stid8ii}{BN Co may be able to negotiate the leasing of
dark-fibre from Telstra in order to be able to pdavtransit transmission services at a
lower cost than overbuilding Telstra’s assets. Hgdaid this, there are two aspects to
stranding: the fibre and the electronics. Electsrifom different vendors would not be
able to be managed by the one Operations Suppsi@i8YOSS), so while fibre might
not be stranded, the electronics might be. Thathde NBN Co might rent dark fibre
under an agreement, it might not be conveniengid the existing electronics. On the
other hand, NBN Co renting a managed transmis&orice from Telstra would not
raise the issue of stranding electronics.

With regard to the possible value of Telstra’s srarssion assets in question, it is
useful to note the analysis undertaken by the Sflldg Study investigated the cost of
NBN Co deploying a new transmission network in aneere “contestable”
transmission services are not available, so thatl [B could provide transit for its
traffic between fibre exchanges (i.e. FANS) and@fwhere transmission services
were either available from:

. the government (e.g. via the RBBP); or

. multiple transmission providers (not including NEN) — in practice,
Telstra and another operafor.

The Study estimated that the cost of overbuildietsffa’s existing transmission
network to one of these points (approximately 70 K of transmission network)
would be approximately $3.5 billidA This figure could be considered an upper limit
to the value which Telstra might seek in compensgbayments for assets potentially
stranded by a semi-distributed, ‘two provider’ REpproach (as beyond this value it
could be more cost-effective for the government/NBdto duplicate Telstra’s
transmission assets).

The ACCC notes that if the criterion to ascertalrere competitive transmission is
located requires more than two competing provitesserve each POI location, there
would be a greater potential for other operatoeigmission assets to be stranded or
impaired by a semi-distributed approach. This calsd be the case if some
transmission assets were not considered fit totddeded as competitive infrastructure
for the purpose of determining the contestabilitg eransmission route, and as such
were bypassed.

37 Kevin Rudd, Lindsay Tanner & Senator Stephen @prpint press release, ‘Agreement Between

NBN Co and Telstra on the Rollout of the Nationab&lband Network’, 20 June 2010, at
http://www.minister.dbcde.gov.au/media/media_reds#2010/060.

Study, Recommendation 49, p.332.

Ibid., Recommendation 48, p.332.

%" bid., p.331.
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3.3.3.  Potential for asset stranding under a centra  lised approach

Under a centralised POI approach, there is muchigreotential for existing
transmission assets to be stranded or impaireduhder any of the distributed
approaches. Of the submissions that raised the @sasset stranding, the stranding of
assets under the centralised option was the masthom point of concern.

While the extent of potential stranding or impainhes unknown at this stage it would
likely include assets belonging to the key owndrsamsmission assets including
Telstra, Optus, TPG, PIPE, Nextgen, Amcom and AARGst of these entities made
submissions expressing concerns regarding the ftstranding or impairment of
assets particularly under the centralised POl amtr@and noted the potential for
compensation claims.

Telstra, TPG, PIPE and AAPT did not provide anneated value of assets stranded.
TPG noted its investment of hundreds of millionsloflars in establishing physical
infrastructure to compete in the retail and whdeeselecommunications mark&t.
PIPE stated that the majority of its backhaul neksavould be stranded, with the
exception of inter-capital backhaul and backhativben the CBD of the capital cities
and NBN Co POl site¥.

AAPT expressed its concern that a significant propo of its network assets would be
stranded, includinfg-i-c].*

Telstra noted that existing infrastructure may b&l able to serve other purposes,
however it asserts that a large proportion of aurcapacity is likely to become surplus
to requirements.

Optus and Nextgen confidentially provided the poétwvalue of stranded assets under
the centralised approach. Optus estimated the wdlite assets stranded to [leei-c].**
Nextgen noted that their stranded assets relatk network facilities, except those
relating to the inter-capital routes nominated lBNNCo as being excluded from their
network design. These are predominantly locatédetbourne, Adelaide, Perth and
regional Australiafc-i-c].** However, the managing director of Leighton’s
telecommunications division (Mr Peter McGrath) hasently been reported as stating
that the RBBP network constructed by Nextgen wdikely to be stranded, as it is
effectively government owne4.

41
42
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TPG submission, p.1.

PIPE submission, p.2.

AAPT, Submission by AAPT Limited in Response to the @lisstrCompetition and Consumer
Commission’s Discussion Paper titled National Bribadd Network Points of Interconnect —
Confidential Versionp.19, (AAPT confidential submission).

Optus,Optus Submission National Broadband Network Paihtaterconnection — Confidential
Submissionp.13, (Optus confidential submission).

Nextgen confidential submission, p.14.

Communications Dayssue 3876, 12 November 2010, p.1.
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In NBN Co’s POI Modelling report, provided to th&€&C on a confidential basis on
18 November 201Q¢-i-c].*’

The ACCC does not have sufficient information t&t the validity of claims as to the
dollar amount of assets claimed to be strandethpaired, but notes that the value of
the assets that would be assessed by the ACC@dbbased regulatory pricing
purposes may be different from the businessesegpéian of the value of those assets
(which would be based on the expected cash flowra the asset into the future).
Where a party is seeking compensation for theetasg may be difficult to ascertain
the true value which has been lost from those sisset

In summary, as the ACCC has not recommended amagpto POI location that
would result in the significant stranding of exagfitransmission assets, with the
exception of Telstra’s, it has not included an sssent of options for addressing any
adverse implications for existing transmission tiessers in this report. The ACCC
re-iterates that, if finalised, a binding agreentsttveen NBN Co and Telstra
regarding access to its transmission assets cabktantially limit the amount of
Telstra’s transmission which would be at risk eastling or impairmerf

*”NBN Co,Points of Interconnect Modellind.8 November 2010, p. 10, (NBN Co POI Modelling).

8 Kevin Rudd, Lindsay Tanner & Senator Stephen @gnpint press release, ‘Agreement Between
NBN Co and Telstra on the Rollout of the Nationab&lband Network’, 20 June 2010, at
http://www.minister.dbcde.gov.au/media/media_reds#2010/060.
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4. Assessment of options against the LTIE

4.1. Overview

4.1.1. Approach to conducting the LTIE assessment

The ACCC has conducted its LTIE assessment by densg the expected market
dynamics in the relevant markets and the impadt epproach to POI location could
have upon those dynamics following the completibtihe roll-out of the NBN.

This LTIE assessment is by its nature a comparateecise between the different
future states of competition which are expecteari®e under each approach.
Therefore, whether a particular approach would mtensompetition is in effect a
guestion of whether that particular approach wautemote competition more or less
than the other approaches to POI location. It [gartant to note that in this particular
LTIE assessment, the ACCC is only considering tfexts that NBN Co’s POI
location, in isolation, may have on the LTIE. ThE®BC is therefore not required to
consider any other effects that the implementadiothe NBN will have on the relevant
markets irrespective of the approach taken inimgab POls.

Whether a particular POI approach will achieve “mnany connectivity’ requires an
assessment of the degree to which that POI appeféatts the ability of end-users of
particular services to communicate with end-usédrs are supplied with the same (or
similar) service on the same or a different telegamications network. The ACCC
considers that none of the POI approaches raissecosiregarding the fulfilment of the
‘any-to-any connectivity’ requirement. Hence, thE@C has not considered this limb
of the LTIE test in detail for the purposes of tteport.

4.2.  Fully distributed approach (NBN Co’s Option 1)

4.2.1. Summary

Under Option 1, POIs will be ‘fully distributed’ driocated at every FSANBN Co
has stated that this model would result in up %@ 7250 POls (depending on the final
design of its network). Further detail on this prsal is provided in section 2.1.

Principal industry support for the fully distribdt@pproach came from Telstra, who
stated that:

NBN Co should provide interconnection at any tecaly and operationally
feasible points within its network requested byaaness seeker, including the
option of POls within FSAS®

49
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NBN Co Position Paper, p.13.
Telstra public submission, p.6.
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Non-industry stakeholders also provided some sugpothis approach: In particular
two energy providers highlighted the potentialtfis option to assist with the
deployment of smart grid systenis.

The main opposition to this option from industrgksholders came from Optus and
VHA who both cited problems arising from the ladkcompetitive backhaul from
many (regional) POIZ

4.2.2.  Promotion of competition

Transmission capability markets

The ACCC considers that the fully distributed ag@tois likely to have the effect of
promoting competition in transmission capabilityrkeds.

The basis for this conclusion is that providingyuistributed POls is likely to
preserve the maximum amount of existing competitioimansmission markets and
allow for competition to further develop in the due.

For competitive transmission routes, this approaecbld allow competition to be
preserved, and perhaps be enhanced due to theutafthe NBN and the expected
increase in demand for transmission capatifor routes which are considered to be
natural monopolies, it is likely that the implematinan of this approach will not
materially affect the market structures on thosge®. The incumbent supplier will
remain a supplier of monopoly services.

For those natural monopoly routes, this option pleserves the option for the further
development of competition as market conditionsgledollowing the roll-out of the
NBN. For example, some natural monopoly routes bempme competitive due to the
expected increase in demand for transmission dgpaadl the anticipated increase in
the number of premises which will be served by afistributed POI. However, the
ACCC acknowledges that high barriers to entry eséhtransmission markets are still
likely to remain3®

Retail markets

The ACCC believes that the implementation of tHl fdistributed approach is likely
to go some way toward promoting competition initeterkets within regions where
competitive transmission services are (or will &egilable to service providers. The

1 EnergexResponse to ACCC Discussion Paper on Points afcim@ect to the National Broadband

Network p.8, (Energex submission); Ergon Ener@gsponse to ACCC Discussion Paper National
Broadband Network Points tifterconnection, p.2, (Ergon submission); Westeuastralian
Government (Great South Development Commissi@agponse from the Great Southern
Development Commission to the ACCC Discussion Pap&oints of Interconnect to the National
Broadband Networkp.2,(WA Govt submission).

Energex submission, p.8; Ergon submission, p.2.

Optus public submission, p.6; VHA submission, p.3

AAPT public submission, p.12; Telstra public sugsion, p.11.

VHA submission, p.9.
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fully distributed approach allows service provider&ngage in more dynamic
competition than what would be possible under @raésed approach.

However, for regions that are served by natural@pofy transmission services, retail
competition is not likely to be enhanced as a tasuhis approach as the barriers to
entry to those markets (including but not limitbd tost of acquiring transmission
services from a vertically integrated monopoly pdev and economies of scale) are
likely to remain the same .

The ACCC believes that the benefits received byesets as a result of effective
competition include lower prices, better qualitglanbetter range of services over time.
The ACCC considers that the fully distributed optadlows service providers to
exercise maximum possible discretion regardingatéig in which they choose to

deliver services to end-users, thereby reducinig tiependence upon the NBN. This in
turn maximises the scope that service providerg adifferentiate their services by
the products that they offer (i.e. quality and ditgnservice delivery innovation) and
the price at which those products are offered.

Both Optus and VHA argue that a distributed approach is likely talbgimental to
competition in retail markets (particularly in regal areas), due to the “unfair
advantage’™ which is enjoyed by Telstra as the owner of natm@nopoly
transmission assets. The ACCC considers that twesserns may be addressed if:

. Telstra was no longer a vertically integrated owrfehose transmission assets
competing in the same retail markets; or

. NBN Co (or other entities, most likely to be thageo are funded by
government) elects to build transmission infragtreecand offer services on
those routes in competition with Telstra.

However, in the absence of firm evidence regartiiegemoval of Telstra’s incentives
or ability to procure an advantage over its rataihpetitors through the price and non-
price terms it offers in relation to use of its mpoly transmission infrastructure, the
promotion of retail competition under a fully dibtited option is likely to be less than
under a semi-distributed option.

Wholesale markets

The ACCC considers that, relative to a semi-digted approach, the fully distributed
approach is less likely to promote competitionhie televant wholesale markets and is
likely to entrench the existing market structur&eve Telstra is the dominant provider
of wholesale services. Competition in the relewaimblesale markets in the current
environment exists, but has been slow to develdgideimetropolitan areas.

The ACCC considers that one of the more signifitemtiers to entry to the relevant
wholesale markets is the availability of transnuastapability at a cost which allows
both the wholesaler and the end retailer to maskaffecient margin. In addition,
wholesale providers can be readily distinguishethleyr ability to provide services

%6 Optus public submission, p.6; VHA submission, pg. 11.

" VHA submission, p.11.
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almost ubiquitously across Australia. Under a faligtributed approach, Telstra is
likely to retain its significant advantage as aé@top shop’ supplier of wholesale
services, as its ongoing ownership of a ubiquitoarssmission network (including
many natural monopoly routes) would give it an adage over other wholesale
service providers.

4.2.3. Encouraging efficient use of and investment in infrastructure

In considering this limb of the LTIE test, it is v re-iterating the points in section 3.3
that — for all POl approaches — fibre assets whiete installed to service the copper
access network may not continue to be used fospi@ting fixed line traffic, by virtue

of the fibre access network upgrade. This is bex#us unlikely that fibre exchanges
will be located at every existing copper excharde extent of this bypass will depend
on the fibre access network architecture that NEBNufimately adopts in different
regions. The ACCC has not considered the implioatiaf this bypass in its assessment
of efficient investment in and use of infrastruetdor any of the POI options, as this
bypass will occur independent of decisions relatcn§ Ol location.

The ACCC also notes that under the fully distrilduB©I option, NBN Co would not
supply a transmission service to service providergould only provide, and access
seekers would only use, infrastructure which relébethe access network (i.e. from the
fibre exchange to the end-user).

Several submissions proposed that a fully distebUROI approach will promote
efficient use of, and investment in, infrastructs@&PT argued that fully distributed
POls will encourage efficient investment in transsion markets® Optus submitted
that enabling interconnection at a lower level wittihe NBN is likely to promote
opportunities for further efficient investment iddational alternate infrastructure over
time>® Optus also stated that leveraging existing suniagtfucture investments
necessarily avoids the costs associated with Imgjlduplicate infrastructure such as
asset strandint VHA stated that economic efficiency is best achieifeompetition
exists in as many elements of the value chain asilpie®*

Telstra submitted that POIs located at any tecligiaad operationally feasible points
within the NBN requested by an access seeker,dimgjuthe option of POIs within
FSAs, will allow for investment in transmission waét is economically efficierfé

and will ensure choice in inputs for upstream ofmesa thereby promoting product
innovation (i.e. dynamic efficiencyj.Telstra also noted that where the costs of a new
POl are large, it may not be economically efficisnestablish a new PO!.
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AAPT public submission, p.15.
Optus public submission, p.11.
" bid., p.12.

1 VHA submission, p.4.

2 Telstra public submission, p.10.
% bid., p.15.

® pid., p.7.
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Competitive routes

On competitive transmission routes, if a networthviully distributed POls is adopted,
this is likely to maintain the current degree taaththe efficient use of and investment
in infrastructure is promoted on these routes.

Under a fully distributed POI approach, most (if ath) of the existing transmission
infrastructure on competitive routes will continieebe used as it currently is.

Fully distributed POIls will also ensure that thengdevel of competition on existing
routes is maintained, and competition on theseemistfurther likely to encourage the
efficient use of these assets. Prices for transomsservices on these routes would
adjust to reflect changes in market conditionsl@idimg changes in demand for
transmission capacity by access seekers) and etnsungrices are reflective of cost.
Cost-reflective prices encourage the efficientafstnese assets, as access seekers will
use the service if, and only if, it values it (asavilling to pay) more than the cost of
providing it. In this regard, the retention of coetiion is likely to promote efficient

use of infrastructure and allocative efficiency.

Cost-reflective pricing of transmission serviceandoalso promote efficient
investment. This is noted by the Competitive Casri@oalition (CCC) in its
submission, where it submits that efficient investirwas best encouraged by prices
that reflected actual costs as closely as posSilfle. transmission route is competitive
and there is an increase in demand for transmigsipacity, this would (all else
constant) lead to a natural increase in the priceansmission on this route. This
would provide incentives to transmission providergvest in transmission capacity,
either as an upgrade to existing transmission lotkkrough entry of a new
transmission operator on that route. Similarlyeardase in demand on a competitive
route would lower the price and provide signalsperators to downgrade or defer
investment in assets on that route, thereby dirgeesources to more efficient
purposes.

Dynamic efficiency would also be promoted by reit@ncompetition in transmission.
Operators would be able to compete on non-prica@hs of their products, thereby
providing incentives to innovate and adapt to teeds of end-users. Some examples of
innovations in the transmission sector includeahgoing development of dark fibre

(for example by Amcom and PIPExnd multicasting.

Monopoly routes

On monopoly routes, adopting fully distributed P@i#i also be unlikely, of itself, to
change the current degree of efficiency on thesteso

Monopoly transmission routes would continue, asteéaitially, to be owned and
operated by Telstra. Due to its vertical integmafl@lstra will continue to have the
ability and incentive to favour its retail busines&r wholesale customers of its

& CCC,Response to National Broadband Network Points teftonnect Discussion Papey.8,

(CCC submission).
PIPE submission, p.1; Amcom, ‘Dark Fibre'htp://www.amcom.com.au/solutions/
FibreNetworking/DarkFibre.aspxiewed 15 November 2010.
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transmission services (i.e. it may charge highgsrien transmission routes in order to
increase the costs to its retail competitors). ¥thilis may maintain the current
benefits for Telstra in terms of the efficiencyitsfoperations and its commercial
interests, relative to the semi-distributed appnaaay not promote the efficient use
of NBN Co’s access network by access seekers titharTelstra in areas which are
only served by this monopoly transmission infrastinee. The semi-distributed
approach overcomes most of the effects that T&dsteatical integration is able to
have upon competition in downstream retail and esale markets under a fully
distributed approach. Therefore, the efficient osBBN Co’s access network is likely
to be improved under this approach as there i$ylikebe increased demand for
services which utilise that infrastructure.

In the absence of competition on monopoly routes effficient use of infrastructure
and investment on these routes will depend on venetbst-reflective prices are
achieved through other means, such as through r@greation.

Costs to NBN Co

While NBN Co is likely to operate the same numbfdilme exchanges regardless of
the number of POls, the ACCC notes that a fullyriiated POl approach may result
in higher costs of supply for NBN Co for some asped its operations compared to
other POI location options. The extent to whichah&unt of fibre exchanges also
operating as POls increases the costs to NBN Godkear, but it may require the use
of additional resources within NBN Co.

This option may raise costs for administering aliinterconnection as NBN Co would
have to manage a large number of sites for irgblbcation and handover. However,
the ACCC notes that whilst any change in a coppérork will usually require a visit
to the local exchange, for a GPON network most gharshould be able to be done
remotely without a site visit (as what is being fogured is a Layer 2 virtual circuit).
Consequently, the portion of the ongoing cost ohaging the GPON network is likely
to be independent of the number of POIs which meckided in the network.

Further, in considering the design for the GPONwoet, cost considerations might
generally favour a greater number of POI siteseratiian fewer. Regardless of the
number and location of POls, for a GPON solutias rtecessary to have the OLT no
further from the end-user than about 20 km (dusptical attenuation). In practice the
distances are likely to be shorter than this asethkould be cost advantages in
aggregating traffic quite quickly rather than takmany individual GPON optical
fibres further back into the network. That is, etthan aiming at the minimum
possible number of sites (using the full 20 km cgdtallowance) it might be cheaper to
build the GPON network by locating the OLT and Etie¢ aggregation equipment
closer to the end-user. Once there is an Ethegmggegation switch it is technically
feasible to construct a POI.

In summary, the ACCC considers that the fully disited approach is likely to
maintain current incentives for the efficient us@od investment in transmission
infrastructure through the retention of competitigfficiency on monopoly routes
would also not change significantly relative to therent environment, but would
continue to be affected by related matters sudirastural separation and price
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regulation. Other POI options which eliminate onmmise the existence of a vertically
integrated monopoly transmission supplier mightdvgiromote efficient use of NBN
Co'’s fibre access network in areas which are seondglby monopoly transmission
routes. For this reason, the ACCC does not constiderfully distributed POls would
be the best option for promoting efficient use odl @vestment in transmission
infrastructure.

4.3.  Semi-distributed approach (NBN Co’s Option 2)

4.3.1. Summary

Within this approach there are a range of posséslifor the number and location of
POIls. NBN Co has explained that under a semi-disteid approach, POls would be
located where transmission is competitive. Thegeftire actual number of POls will
depend upon the criteria which is applied to deteenwhether particular routes are
competitive. This spectrum could include approad¢hasinvolve a high amount of
distributed POls (i.e. where there is some limiedsolidation, resulting in less POIs
than would be available under a fully distributgdion) or lower levels of distribution
(i.e. where there is a higher level of consolidatit less than would occur under the
highly consolidated option proposed by NBN Co)other words, the range of
possibilities is technically from as few as 14 sonaany as 950 POlIs.

NBN Co has recommended that an appropriate modelgkement this option would
be to place POlIs “at the edge of where contestekHaal currently exists®’ This
approach received strong support from a numbeewfikdustry players, including
Optus?® AAPT,*® VHA, ?iiNet,”* TPG? and PIPE? Other support for a semi-
distributed approach came from industry represametéiodies including the CC€and
the Australian Telecommunications Users Group (AYUG

NBN Co noted that it was not in a position to akaarthe points at which competitive
transmission exists and that it would expect altparty, such as the ACCC to assist
with this process. Submissions in favour of this@pwere also supportive of the
ACCC taking on this rol€ As is noted above, an assessment of whethettiaupar
market is competitive requires a detailed analgkibie constraints (or lack thereof) on
supplier(s) within a particular market.

The ACCC'’s analysis below assumes that whatevenadéas used to implement a
semi-distributed approach it will result in POlsrgeestablished in all locations where

7" NBN Co Position Paper, p.12.

&8 Optus public submission, p.3.

89 AAPT public submission, p.5.

0 VHA submission, p.5.

™ iNet, Response to ACCC NBN POI Discussion Papét, (iiNet submission).

2 TPG submission, p.3.

3 PIPE submission, p.3.

" ccc submission, p.9.

S ATUG, Submission NBN Points of Interconnect ACCC DisomsBaper p.3, (ATUG submission).
° AAPT public submission, p.5; CCC submission, pp.©ptus public submission, p.9.
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transmission services are workably competitive iirgdtechnically and operationally
feasible.

4.3.2.  Promotion of competition

Transmission capability markets

The ACCC considers that whether NBN Co intendsuitdior buy transmission
capacity between the FSA and a semi-distributed(P®lon natural monopoly routes)
will affect whether competition in transmission abpity markets is likely to be
promoted by this option.

In either case, competition will be promoted as tption will allow existing
competition on competitive transmission routesdotiniue and future new investment
and market entry on those routés.

If NBN Co buys transmission capacity on currentigampetitive routes

If NBN Co buys capacity from Telstra on routes whare currently uncompetitive or
considered to be natural monopolies (i.e. betweenydibre exchange and the
‘competitive’ aggregation point higher in the netioand offers semi-distributed
POls, the ACCC considers that competition in thegmission capability market
would be promoted more so than under a fully disted approach.

Under this approach, NBN Co will effectively dispéaTelstra as the monopoly
provider of transmission services (for consumeairservices) on those routes that are
natural monopolies. This change may result in impdooutcomes for competition on
those routes, depending upon the extent to whit$traés vertical integration is
currently resulting in negative competition outcenrethe transmission markets.

If NBN Co builds transmission capacity on currenthcompetitive routes

For the purposes of this assessment, the ACCCadmrssihat NBN Co would be
considered to have “built” transmission capability acquired dark fibre from the
existing owner (Telstra) (if NBN Co was technicadiyd contractually able to compete
with Telstra in the provision of managed transnaisservices over that route) or if it
built its own competitive infrastructure.

If NBN Co builds capacity on the relevant routésyould then be a competitor (or a
potential competitor) to Telstra in relation to theply of managed transmission in
those areas. Therefore, that particular routkeylito no longer exhibit natural
monopoly characteristics. In other words, NBN Ct have created the conditions for
competition to be able to occur.

However, if NBN Co refuses to allow interconnectadrthe fibre exchange, it will
effectively be bundling its access product withbigekhaul service, which will prevent
Telstra from being able to compete with it for tugply of the relevant transmission
service. In effect, this would be an equivalentoute for competition in transmission

T AAPT public submission, p.16; iiNet submissior4.p
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markets as the case above where NBN Co lease®s@ltkrthat capacity. In these
circumstances, NBN Co’s conduct may be considerdutanti-competitive.

Retail markets

The ACCC considers that competition in retail méske likely to be best promoted
under a semi-distributed approach. For areas teateaved by competitive
transmission, competition in the relevant retaitkess is likely to be promoted to the
same extent as would occur under a fully distridupproach (due to the benefits of
dynamic competition) and more so than would arrs#en a centralised or consolidated
approach.

For areas that are served by natural monopoly spthe semi-distributed approach is
likely to result in some enhanced competition iscgsated retail markets. This is due
to the likelihood that there will be improved priaed non-price terms for natural
monopoly transmission services as a result of elstgution of NBN Co for Telstra as
the supplier of those services, resulting in lobamriers to entry in some, but not all,
areas. This would be similar to the effect thaeat@alised or consolidated approach
would have in these areas. However, unlike theraksed or consolidated approach,
the semi-distributed approach minimises the detaisreffects that could concurrently
occur to retail competition as a result of the atun in the potential scope for service
providers to provide differentiated service offggn(both in relation to price and
innovation).

As has been noted above, the ACCC believes thaimsimg service providers’
reliance upon the NBN and maximising the amourthefnetwork that they can
exercise control over will result in optimal outcesnn the downstream retail markets.
This will provide scope for service innovation,caing service providers to further
differentiate their services. For example, whergise providers retain control over the
majority of their network, they are able to diffetiate their services through the
characteristics of their network design including tevels of resilience and security.

VHA and AAPT noted that the semi-distributed optiitl allow service providers to
compete on pricdwithout entrenching the problems experienced utitefully
distributed option in relation to the lack of cortipen in retail markets which are
served by uncompetitive transmission. In otherdspthis approach will overcome
some of the existing barriers to entry in relatiorentering regional retail markets, to
the extent that those barriers to entry relatetuaing transmission on uncompetitive
routes.

Wholesale markets

The ACCC considers that competition in wholesalekeis will be promoted under a
semi-distributed option as it provides the scopectompetition to develop in the
provision of wholesale services over the NBN. Tdoatention was supported by the
major industry stakeholders including OpttiSelstral® VHA® and AAPT?

VHA submission, p.10; AAPT public submission, .1
Optus public submission, p.9.
Telstra public submission, p.20.
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Under a semi-distributed option, wholesale compegitvill be able to differentiate
their products through the differences they caateren the resilience, scalability,
coverage and aggregation capabilities of their ostsf*

Whilst a semi-distributed POI option theoreticgltpvides less scope for wholesale
providers to differentiate their services than uralé&ully distributed option, the ACCC
believes that those potential benefits are outwexidhy the benefits that will flow from
addressing the disparities regarding access tertrssion on natural monopoly routes.
In particular, under a semi-distributed option ill Wwe easier for wholesale service
providers to achieve near ubiquitous coverage wimillenhance competition in the
relevant markets.

4.3.3. Encouraging efficient use of and investment in infrastructure

Several submissions noted that the semi-distribB@tapproach will promote
efficient use of, and investment in, infrastructu@tus submits that enabling
interconnection at a lower level within the NBNilgly to promote opportunities for
further efficient investment in additional alter@anfrastructure over timf Nextgen
submitted that allowing access seekers to obtawerd@riced and competitive backhaul
to the NBN POls would take advantage of cost edficies by using pre-existing
network facilities. Nextgen also submitted thas twiould send the correct investment
signals to industry to continue to fund the develept of Australia’s national
information infrastructure, especially to regionadas”

A semi-distributed POI approach would allow mogtent service providers to
continue to use their assets as they do curremtlya provision of services in
transmission markets, depending on the degreestflaition of POIs. The number,
value and identity of the fibre asset owners whaildde unable to continue to use
their transmission assets for current purposesdepgnd, to some extent, on the
criteria which is used to ascertain the locatiothef semi-distributed POIs and the
amount of fibre which would be bought or leasedNBN Co.

The exception to this is the monopoly transmissartes currently operated by Telstra
which would be affected regardless of the critasad. Under all approaches for
implementing semi-distributed POls, these routesgdcbe taken over by NBN Co, or
shared by NBN Co through the leasing of dark fibre.

Competitive routes

For transmission routes that are currently comgetit network with semi-distributed
POls would have similar efficiency implicationsafully distributed POI option if
none of that transmission infrastructure is bypa$seNBN transmission infrastructure
(see section 4.2.3) (e.g. where POls are locatentevbr Telstra faces at least one
competitor in the provision of transmission sersjce
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However, any bypass of existing competitive assgtlBN supplied transmission

(e.g. by POls being located where Telstra facésast two competitors) would impact
upon the current use of that infrastructure. A giggnt part of transmission
infrastructure is sunk investment, which means4 little or no value outside of its use
in providing transmission services. The ACCC naoles any bypassed infrastructure —
whilst unable to be used for the transport of NBMfic — could still be used for the
transport of, for example, mobile network traffitowever, to the extent that existing
operators wish to maintain current rates of returrthat infrastructure, this may entalil
higher prices being charged by existing suppliergiiese alternative transmission
services.

Further, bypass of assets by NBN Co transmissianrémoves competition from a
particular route is likely to remove the marketnsity that promote efficient use and
investment in infrastructure. Although this mayaalressed through regulation of
NBN Co, these incentives are better provided thincugnarket mechanism, especially
where those markets already exist.

Monopoly routes

For current monopoly transmission routes, as nabexe there are two likely scenarios
under the semi-distributed POI option. The firdhiat ownership and operation of
monopoly routes will be transferred from TelstrdliBN Co. The second is that Telstra
will continue to own and operate the existing traission links and NBN Co will
compete with Telstra on these routes, either bigimg its own transmission links or

by leasing existing dark fibre from Telstra.

Compared to a fully distributed POI approach, i $benario where NBN Co takes
over monopoly transmission routes from Telstregraisdistributed POI approach is
likely to be more effective in promoting the eféait use of NBN Co’s fibre access
infrastructure. This is because concerns abouiceérhtegration between retail and
transmission are likely to be eliminated or minietdisFurther, to the extent that there
may be economies of scope for NBN Co in supplyiothbibre access and
transmission services, this may lower costs tdlesta

The second scenario under semi-distributed POlerev\WBN Co competes with
Telstra on current monopoly routes, is also likelype more effective in promoting
efficiency in use and investment compared to g fuitributed POI approach. On
monopoly routes where competition is consideredifda in the future, the
establishment of competing infrastructure, eitheoigh a new transmission link or the
leasing of dark fibre by NBN Co from Telstra, wplomote competition and hence
cost-reflective pricing and incentives for efficiarse of and investment in
infrastructure.

Having said this, on routes that are considerdgetenduring natural monopolies with
no scope for future competition, it would be ine#nt for NBN Co to duplicate
existing transmission assets to compete with Tel#twould be less costly
(productively efficient) to carry all traffic on ¢hexisting link than to split the traffic
over two links. As such, the duplication of allrtsaission links is unlikely to best
promote efficiency in use and investment. Howeitenay be feasible for competition
to be established on these routes if dark fibe&lable and leased to NBN Co. The
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leasing of dark fibre by NBN Co to secure transmissoutes was also recommended
in the Study?®

Costs to NBN Co

Of note, in NBN Co’s POI Modelling repoft,provided to the ACCC on a confidential
basis, it indicated that it would cdsti-c]. As noted above, the Study estimated the
cost of NBN Co deploying a new transmission networéireas where competitive
transmission services are not available (approx@ma0 000 km of transmission
network) at approximately $3.5 billidf.

In summary, the ACCC considers that a semi-distedbiP Ol approach is likely to best
promote the efficient use of and investment inasfructure out of all the POI
approaches.

On competitive routes, incentives for the efficiase of and investment in
transmission infrastructure are likely to be mdmed relative to today through
continued competition. If any existing transmissamsets on currently competitive
routes were to be bypassed under a semi-distritagpobach, efficient use of and
investment in infrastructure would only be promaifeitiat bypass delivers benefits to
NBN Co in terms of cost savings or efficiency impgments which outweigh those
which would have been delivered by existing comjoetiin transmission markets.

In areas served by monopoly routes, efficient d$¢BN Co’s fibre access network is
also likely to be best promoted under this apprpashihe detrimental impact upon the
downstream retail and wholesale markets which sifreen Telstra’s vertical
integration will be removed or lessened throughezitNBN Co effectively displacing
Telstra on these monopoly routes, or through ttrediction of competition between
Telstra and NBN Co.

4.4.  Centralised and composite approach (NBN Co’s
Options 3 and 4)

4.4.1. Summary

The centralised POI approach is a ‘high consoltatmodel under which large scale
‘Aggregation POIs’ will be located in five capiteities (Option 3} The composite
POI approach proposes that in addition to thedmyatal cities, POIs will be made
available at CSAs “upon request” and “subject tBXNCo) business rules” (Option
4)%° The composite approach was the option initiatsf@rred by NBN Co.

The ACCC considers that, as was initially articethby NBN Co, the composite POI
option is essentially a variant of the centraliB€al option - an interpretation which

8 Study, Recommendation 49, p.332.

87 NBN Co POI Modelling, p.3.
8 study, p.331.

8 NBN Co Position Paper, p.12.
%" NBN Co Position Paper, p.12.
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was supported by respondefit3his is because the composite POl approach prdpose
by NBN Co does not appear to materially differ frdme centralised POI approach due
to the discretionary nature and lack of clarity @eming the proposed business rules
and NBN Co’s proposal to price interconnectiorhat $emi-distributed and aggregated
POls at the same rate.

For these reasons, the ACCC has considered the a39&ssment for both the
centralised and the composite POI options togétbeease of reference in this
section, the ACCC will refer to both approachethas centralised’ POI option in the
LTIE assessment below).

It is important to note that the ACCC’s assessmétite composite POI option is
limited to the specific proposal as it was formethby NBN Co. The ACCC'’s views
on an alternative composite POI option (i.e. whkege is a pricing differential
between the different types of POIs and no linotadion the ability for interconnection
at a more distributed POI) would likely be diffeten

The centralised POI approach was supported by Brifelecont?

Submissions which provided unqualified supportth@ composite approach were
Broadcast Engineering Services (BE&)nd Powerlink Queenslarid.

A number of other stakeholders provided qualifiedport for a form of the composite
approach (i.e. their support was conditional upemiaen amendments being made to
the proposal that was articulated by NBN Co). Ttetakeholders include Internotfe,
the Internet Society of AustralfaFOXTEL,”® the South Australian Governm&hand
Platform Networks? Many of these stakeholders expressed reservasigrshe lack

of clarity concerning the business rules that wagddern NBN Co’s decision to
provide interconnection at CSAS. Further concern was expressed over the potential
disincentive for service providers to seek accessSAs that are priced at the same
rate as the capital city Aggregation P&f¥s.
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TPG submission, p.3.

Primus Telecom submission, p.1.
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Other stakeholders appeared to support the conepmsroach on the basis that NBN
Co would provide unconditional access at all or nabshe 195 CSAS” Others
supported the concept of centralised POls as lerfgach capital city” had oné!

This support was qualified by statements in suppbat degree of distribution that
would allow access seekers to exercise greaterataver how and where they access
the NBN!®

Ergon Energy and Energex also stated that thoughftist preference is for the fully
distributed approach, the composite POI approaalidvoe “acceptable with
appropriate business rules in place to govern aaeangements®®

4.4.2.  Promotion of competition

Transmission capability markets

The ACCC believes that the centralised POI apprealtinave a detrimental impact
upon competition in the relevant transmission céjpginarkets as it will remove
existing competition in these markets and forectbsepotential for future entry.

The ACCC believes that competition in the provisodtiransmission services has
provided a number of benefits for the industry and-users, through the benefits that
competition has brought to the downstream wholemaderetail markets. This was
acknowledged by a number of respondents, inclu@ipsi®” AAPT*® and Telstra?

Under a centralised approach, the location of th&sRvould potentially impair the
viability of much of the existing transmission cajpg, as it will remove a large
proportion of traffic from that infrastructure. Hvé NBN Co were to buy, rather than
build, transmission on some of those existing routeis would not address the fact
that competitive tension between suppliers of tr@asion services will be removed.

Although transmission capacity would still be usegrovide transmission services for
mobile networks and some corporate and governnegwices, the effective
monopolisation by NBN Co of transmission from ti&A=o the centralised POI would
have a significant impact upon the economic vigpbdf that infrastructure. As was
noted by Nextger® and Telstrd;* the traffic from the NBN is likely to make up a
substantial portion of all demand for transmisstapacity.

This reduction in demand for transmission capamityyon-NBN utilised infrastructure
on those bypassed routes may mean that the ctvainsmission capacity for non-NBN
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services will increase. This may cause increas#eiicosts for downstream mobife
and corporate and government services.

Retail markets

Overall, the ACCC believes that a centralised apginovill have a detrimental impact
upon competition in the relevant retail marketsatige to a fully or semi-distributed
approach, as the reduction of competition withamsmission markets is likely to have
a significant flow on effect in the downstream nedsk In particular, a centralised
approach is likely to lead to less retail (and veisale) based competition due to the
lack of flexibility that this approach allows seseiproviders in relation to the way in
which they deliver their retail services. The iraged reliance by service providers
upon wholesale services which are provided by NEBNW@I lead to a more limited
range of retail products being made available aedefore an increased
commoditisation of telecommunications services.

However, as is noted above, the centralised appnsdikely to provide more benefits
for retail competition than the fully distributed@oach in areas which are not served
by competitive transmission services as this aggreeuld help overcome some of
the relevant barriers to entry. The semi-distridupproach would also provide these
benefits — and potentially more, due to the inadaability for retail providers to more
effectively compete in the downstream markets.

In addition to the points discussed below, theighental effects upon competition in
the relevant wholesale markets (discussed in thesgetion) will also flow through to
the vigour of competition in the relevant retailnkets. A healthy wholesale market is
expected to be required following the roll-out lo¢ tNBN in order to support vibrant
competition and innovation at the retail leVél.

In advocating a centralised POI option, NBN Co &agied that this approach to POI
location, particularly when combined with NBN Cg@soposed mechanism to achieve
UNWP is likely to result in:

...[G]reater retail competition and innovation in f®vision of services to end
14
users:

NBN Co has argued that its proposal will resulthie lowering of barriers to entry for
service providers, thereby facilitating higher nargof competitors in retail markets,
especially regional retail markets where retail petition has not yet fully

developed® The lowering of barriers to entry is argued tachased as a result of both
the simplicity and ease of interconnection wherdsRade consolidated and the
lowering of costs associated with accessing redjimaakets due to the implementation
of the UNWP. The ACCC considers that to the extieat the complexity involved in
managing numerous POIs is a barrier to entry,ldaiser to the retail markets can be
addressed through the provision of aggregation ¢déiner) services by wholesale
providers, rather than through the design of NBRs@etwork. The ACCC

12 1pid., p.12.

13 Nextgen public submission, p.23; AAPT public sigsion, p.15; Internode submission, p.4.
114 NBN Co Position Paper, p.9.

115 NBN Co Position Paper, p.5.
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acknowledges that lower prices in regional areaslavbe likely to lower barriers to
entry in those areas, but is of the view that,@echin section 6, lower prices can be
delivered in a range of alternative ways which doforeclose competition in
transmission markets.

Furthermore, the ACCC notes that the ‘level’ of gatition in a particular market is
not assessed as a humerical exercise by tallysmgumber of firms in the market.
Rather, the level of competition is assessed Breete to the vigour of competition
between firms, regardless of their number.

The ACCC believes that the removal of competitiothie upstream transmission
markets will be likely to remove the vigour of coetipion in the downstream retalil
markets as the scope for competition between r@ad wholesale) service providers
will be reduced. A number of respondents suppdtiedcontention, including Telstra
which stated that:

Highly centralised POls drive NBN Co towards a &asgale layer 2 network,
escalating the dependence of downstream wholesdl®&Ps on the NBN. All
services, from the simplest to the most complegplree much more dependent on
NBN Co’s network design, service performance, ctteréstics and pricin@f6

RSPs will also have less scope in which to diffeega their service by price (as NBN
Co intends that this proposal will ensure thatil@taface uniform wholesale costs) or
by differentiating their services. As was notedTigystra, RSPs will be limited in the
choices they are able to make regarding how andenthey will deliver services to
their customers!’

The lack of flexibility for service providers inglitransmission services they acquire
has the potential to limit innovation in the deyeteent of product$® Submissions
also noted that a centralised POI approach wittelachnical limitations upon the
retail services that can be provided over the NBN.

Submissions expressed concern that the implementatia centralised POI approach
would result in service providers becoming mereltess* encouraging “no-frills —

low cost retail providers™ to emerge over the NBN.

Respondents also noted that a centralised POI agiprsgould threaten the viability of
current regional retail providers and providersochl networks (i.e. greenfields
providers), due to the requirement that traffictoemboned’ through the centralised
POIs!?* This would also be likely to foreclose the futpential for regionally based
retail providers to operate effectively over theMNIB

16 Telstra public submission, p.12.

Y7 1bid.

18 \/HA submission, p.10.

19 Telstra public submission, p.12; Optus publicreigsion, p.9; AAPT public submission, p.16.
1200 AAPT public submission, p.3.

121 \/HA submission, p.10.

122 Telstra public submission, pp.3 & 20.
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Smaller service providers, who act as mere resatfiecarriage services and who have
no desire to invest in significant infrastructung|] still be able to compete over the
NBN if centralised POls are not adopted. Regarddésise POI proposal adopted, at
the very least these service providers will neealcuire an aggregation service from a
wholesale provider. The only impact of the vari®@l proposals for these providers is
the identity of their supplier — either NBN Co (wndh centralised POI option) or
another wholesale provider (under a fully distrézlior semi-distributed POI option).

There is also the potential for irreversible anthtended consequences by the
inhibition of dynamic retail competition in existjrand prospective services that
require interconnection closer to the end-user.

Wholesale markets

The ACCC believes that a centralised POI optionld/te detrimental to competition
in wholesale markets, which in turn will be detrimted to competition in the relevant
retail markets.

By providing consolidated POIs, NBN Co will effeatly be providing an aggregated
service, which is typically a feature of Layer 3oMsale service$: Telstra’s
submission contends that this will drive NBN Co #&wds being a standalone national
network (minus the links between the capital c)tt&s Optus concurs, stating that a
centralised option will mean that:

NBN Co will become the default carrier for all veitraffic within each state,

including local, long distance, calls to specialvgees, fixed to mobile and mobile

to fixed calls*?®

The ACCC believes that it is likely that a censall option will reduce the potential
margins available to wholesale providers and lilmt scope in which they can add
value through their wholesale offerings. A censiadi option will be likely to foreclose
opportunities for the development of competitiveolasale markets in the provision of
high-speed voice and broadband serviées.

It is therefore less likely that a sustainable aigrous wholesale services market will
emerge over the NBN\/

4.4.3. Encouraging efficient use of and investment in infrastructure

Under a centralised POI approach, operators of nmstntercapital transmission
routes will be unable to use their existing askmtshe transport of NBN traffi¢? The
ACCC considers that the implications for efficienoyinvestment and use as a result of
NBN Co’s bypass of existing infrastructure is likéb be the most significant under

12 pid., p.12.

124 1pid., p.17.

125 Optus public submission, p.16.

126 Optus public submission, p.2; VHA submission1p AAPT public submission, p.14.

127 Optus public submission, p.11.

128 |nfrastructure which is used to provide transioisservices for large business, corporate and
government customers requiring a high level ofacdty is likely to continue to be used.
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this option of all the POI options, particularlwgn that most investment in
infrastructure has been in the metropolitan aré#seomainland capital cities.

Many submissions (including those from OpfIRIPE;*° TPG;*' AAPT,'* VHA,*
ATUG,* CCC® Communications AlliancE® WA governmenf’ and Michael S
Cox"® agreed that the centralised approach would redut@reclose backhaul
competition and subsequently any further investroewievelopment of transmission
markets. As outlined in section 3.3, key fibre pdevs (including Telstr&d® Optus;*
TPG*! PIPE* Nextgen® and AAPT*) expressed concern in their submissions over

the potential stranding of assets under this agproa

Competitive routes

The ACCC considers that the bypass by NBN Co ddtang transmission
infrastructure on currently competitive routes wbrdpresent an inefficient use of
existing infrastructure, as transmission linkslargely sunk investments and have
little or no value outside of their use in provigittansmission services. As noted
above, existing assets could still be used fotrdmesport of, for example, mobile
network traffic, but this may result in higher ggcbeing charged for these services.

Further, to the extent that a centralised POI aggravill eliminate competition from
many routes, this would remove the market sigrias promote efficient use of and
investment in infrastructure. Although this mayaalressed through regulation of
NBN Co, these incentives are better provided thincugnarket mechanism, especially
where a market already exists.

Monopoly routes

The efficiency implications of this approach to R@dation for current monopoly
routes are likely to be similar to those outlinegection 4.4.3 — that is, this approach
would be unlikely to deliver any efficiency gainslosses on current monopoly routes
over and above those outlined in section 4.4.3.
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Costs to NBN Co

Relative to a semi-distributed approach, NBN Co teyefit through increased
economies of scale through adopting centraliseds PQfithe options in which NBN
Co supplies transmission, this option would be niksty to promote NBN Co’s
commercial interests and the efficiency of its @pens to the extent that there are
economies of scale in transmission supply.

For example, in NBN Co’s POl Modelling repdttijt indicated that it would cogt-i-
cl.

Although a centralised POI approach may best m&&t Bo’s commercial interests,
and of the POI options in which it supplies trarsstan, enhance its efficiency in a
productive sense, to the extent that NBN Co didfacd competitive pressure to invest
efficiently and encourage efficient use of its ganission infrastructure over time, these
short term benefits to NBN Co could be outweighga lboss of dynamic efficiency
over the longer term. Dynamic efficiency is aldely to be diminished as there will be
limited (if any) scope for competition through npnee means, which may stall
innovation.

In summary, the ACCC considers that a centralisetdpproach is the least likely of
all the POI options to promote efficient use of amgestment in infrastructure.
Although — relative to a semi-distributed approadatentralised POIs would be likely
to promote NBN Co’s commercial interests and ifeieincy in the short term by
allowing it to take advantage of economies of sgateansmission supply, over the
longer term, the losses to dynamic efficiency duthé detrimental impact on
transmission market competition would be likelyotdweigh these gains.

145 NBN Co POI Modelling, p.3.
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5. Recommendation

5.1. Initial POI location option that best meetsth e LTIE

The ACCC notes that its recommendation is based tipoinformation it has been
able to obtain and analyse within the relativelgrsitimeframe in which it was
requested to provide this advice. The ACCC alsestitat its recommendation in this
advice is only intended to provide guidance intrefato how it would consider this
issue in an SAU provided by NBN Co.

In light of the information it has received and drelysis which is outlined in section
4, the ACCC considers that the semi-distributed-@ggh to the initial POI location is
the option which is likely to best meet the LTIEh€eTbasis for this conclusion is as
follows.

Competition in retail and wholesale market3he ACCC'’s view is that the semi-
distributed approach is the one which is most yikelpromote competition in retail
and wholesale markets due to the enhanced alulityervice providers to compete in
relation to price and service innovation over atgerange of products.

Whilst the fully distributed approach is also likeéb promote competition in retail and
wholesale markets, due to the likelihood that Telstill remain in control of natural
monopoly transmission routes there is a considenatdspect that its continued
vertical integration could constrain the develophwmretail and wholesale
competition in areas where it is the sole proviferansmission. The ACCC believes
that overall the centralised approach will havetiichental effect on the development
of competition in retail and wholesale markets.

Competition in transmission marketsThe ACCC's view is that the centralised
approach is likely to have a detrimental effectrupompetition in the transmission
markets, as it would result in the removal of erggtompetition in those markets. The
ACCC believes that the semi-distributed approasha(tculated further below) can be
implemented in a way which preserves existing cditipe in the relevant
transmission markets and allows for future vialmpetition to develop.

Whilst the fully distributed approach theoreticgtisovides the maximum opportunity
for future competition to develop in transmissioarkets, the ACCC believes that this
future competition can be sufficiently facilitatadd encouraged through the semi-
distributed approach proposed by the ACCC.

Efficient use of and investment in infrastructet®e ACCC'’s view is that the semi-
distributed approach would best promote the effiiciese of and investment in
infrastructure. Under this approach, transmissgsets on competitive routes would
continue to be capable of being utilised for affic and existing competition would be
maintained, which would provide incentives for ent use of and investment in
infrastructure. Furthermore, as traffic volumeg@ase, this approach is likely to
promote investment in infrastructure upgrades (@ éncrease capacity) on existing
routes. Although competition on these routes waldd be retained under a fully
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distributed approach, the semi-distributed approeathid likely lead to better
efficiency outcomes on monopoly transmission rautéss is because NBN Co would
either take over monopoly routes or compete witlstf@ on these routes, thereby
potentially minimising the impact that Telstra’stieal integration could have on the
efficient use of NBN Co’s fibre access network thgb reducing competition in the
relevant downstream retail and wholesale markets.

The centralised POI approach would bypass existamgsmission assets for the
carriage of NBN traffic, which would be likely tesult in inefficient use of that
infrastructure. Existing competition between sugliof transmission services would
also be eliminated under this approach, with sulseimplications for the efficient
use of that infrastructure and future investmenhatransmission infrastructure which
is incorporated into the NBN.

5.2. Implementing a semi-distributed approach

5.2.1. Criteria for POI location

As is noted in section 2.1, a semi-distributed apph could be implemented in a range
of ways meaning that there is a spectrum of pakatitcomes for the number and
location of the initial POIs. The ACCC believestttiee semi-distributed approach
should be implemented by locating POIs where coitiygtransmission services are
available from that location, or where the prospedtsuch competitive entry is high.

Views of stakeholders

Service providers that supported the semi-distet@pproach were generally
unanimous that POls should be located where tiseéopinpetitive backhaul®®
However, the criteria that each considered applicabdetermining what constitutes
‘competitive backhaul’ differed.

For example, Optus states that there should beramfmam of 2 competing backhaul
providers close to the POY. Optus clarified that this criterion would be sfi¢id
wherever Telstra and one other transmission prowdepresent? Qualified support
for this approach was provided by Telstfalelstra suggested that the existing ACCC
rule that effective competition only be found omites that are Telstra plus two other
transmission providers is too restrictive.

On the other hand, PIPE and VHA suggested a ‘mimrmiithreeinfrastructure-based
backhaul providers’ (not resellers) as the appateriest>* VHA defined ‘functional
competition’ for the purposes of POI location anarket with at least three players

146 Optus public submission, p.3; Nextgen public sigisian, p.10; AAPT public submission, p.5; PIPE

Networks, p.3; VHA submission; p.2; Telstra puldidomission, p.8.
Optus public submission, p.18.

18 1pid., p.5.

149 Telstra public submission, p.22.

%0 1pid., p.8.

151 pIPE submission, p.3; VHA submission, p.2.
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with ‘unconstrained infrastructure acceS$PIPE suggested that a POI be located no
further than a 5km radius from where such competiéixists>® VHA emphasised the
need to focus on (existing) “contested rather {lfiature) contestable markets” as the
determinative criteri&’

AAPT and TPG stated that ‘POls should be locatgdraivhere that is not possible at
least near) existing Telstra exchanges where mergsa seekers already have
established POls for the purposes of voice semieeconnection and access to ULLS
and LSS services®> AAPT cited the ACCC's assessment of the FANOC SAU
support of this positioft® however, it clarified that this approach should result in a
POI at every FSAY’ TPG suggested that for all exchanges where tBare existing
competition, POIs should be brought back to capitads or ‘any other point along that
path at which an RSP may seek to interconnecs awn expense>

TPG added that if more consolidation is favourbdnt‘proximity to independent
backhaul provision should be the primary considenatvhen determining POI
location™® To this end, TPG noted that if the relevant baokbaovider is vertically
integrated, then there would also need to be annaltive backhaul provider present to
justify the location of the POf?

Optus suggests that ‘POls with similar scale imgeof the number of premises served
should be one of the criteria resulting in consatiish of smaller FSAS®™ AAPT
agreed with this proposg¥.

ACCC views

In previous regulatory decisions regarding appiices for exemptions from
declaration, the ACCC has adopted a ‘rule of thuag@roach to more readily enable
the practical application of its decisioli$The Australian Competition Tribunal (the
Tribunal) has acknowledged that such rules of theoudd be useful as screening
devices, however in order for those rules to berdehative of a regulatory process,
they should be based on in-depth research and smambmic principle&* The
Tribunal found that the application of a simpligtite of thumb ignored issues
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requiring further investigation, and concluded tioeproperly determine the state of
actual and potential competition in the marketearpirical assessment of other
competitive indicators should also be undertaken.

The ACCC considers that a rule of thumb approaciidcloe adopted as an initial
starting point for identifying the location of PQlader the semi-distributed approach,
and that the precise POI locations could be detexdhiollowing an assessment of
other evidence that the particular route is effetyi competitive.

The ACCC has previously considered what criter@usthbe used to assess whether
transmission routes are competitive in the corméxtte DTCS. As is outlined in

section 3.1.2, in decisions regarding the exempifgrarticular transmission routes
from the DTCS declaration, the ACCC has only alldw&emptions where there is
evidence that the particular route is competitiMee relevant ‘rule of thumb’ approach
adopted by the ACCC in relation to whether capiégjional routes could be considered
competitive broadly required that there be at leastdistinct capital-regional routes in
addition to Telstra which meet the following criger

. optical fibre within a 1 km radius of the GPO o¢tlelevant regional town; and

. connection to an optical fibre network which corisdbat town with a capital
city.

In that decision, the ACCC did not require the &ddal optical fibre networks to also
be offering transmission services to that markeit eeasoned that the presence of the
optical fibre was a strong indication that thosasmission services would be capable
of being provided without the supplier incurringpibitive costs. However, if it could
be demonstrated that a particular network couldoeatsed to provide wholesale
services (i.e. due to technical or contractualoeglsthat network would not be counted
as a potential competitor to Telstra.

The ACCC does not consider that this test shoulddopted as the ‘competition
criterion’ for the purposes of determining POI Iboa under a semi-distributed
approach. The above test was developed in thexdasftéhe removal of regulation. In
that context, the test is directed toward ensuttiag regulation is only removed where
the ACCC is confident that it is no longer requiredrelation to the DTCS, the ACCC
considers that the risks associated with undertagign are more significant than those
which are associated with over-regulation. If ragjoih remains on a route which is
actually delivering competitive outcomes, it isikaly that access seekers will need to
rely upon regulated access to the declared seagitlke competitive market will
provide alternatives. Therefore the impact to tngpdier of the declared services is
likely to be minimal. However, if regulation is rewed from a route which is not
actually delivering competitive outcomes (despien theoretically capable of doing
S0), this could have a significant effect on thiitsdof access seekers to compete in
the relevant downstream markets.

In the context of determining the location of safistributed POIs, the ACCC must
consider different matters. In particular, the ACBlieves that it is important that
interconnection to NBN Co’s network is permittedatations where existing
competition in the provision of transmission seegits preserved and the potential for
future competition in transmission services to d®yés maximised. The ACCC
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believes that there are greater risks if a POldsqu in a location which disrupts or
displaces existing competitive markets than i§ iplaced in a location where
competitive outcomes were expected, but not redlise

If competitive outcomes (e.g. efficient prices) aog actually delivered to access
seekers in locations which were expected to be etitiye, two alternative
mechanisms that could be utilised to address tboseerns are:

. Price regulation of declared serviceBhe regulation of DTCS on relevant routes,
including the setting of indicative prices or issyiaccess determinations (under
the regulatory reforms proposed under the CACS Bduld help ensure that
competitive pricing is delivered on these routes;a6

. Re-locating the POIA decision could be made to shift the POI higigginto the
network (i.e. further away from the end-user) teevehcompetitive outcomes
have been realised (this is discussed furtherctiose5.3).

The ACCC therefore believes that the criteria fetedmining whether transmission
routes are competitive for the purposes of detangithe location of a semi-
distributed POI should be a lower threshold tha Which was used in the DTCS
exemption decision.

In order for the ACCC, NBN Co and industry to hawedance regarding how the
semi-distributed approach is to be implemented AGEC intends to develop a set of
guiding principles, based on a “rule of thumb” naler to assist in the assessment of
whether a transmission route is actually competitiv

As an initial starting point, the ACCC'’s view isattiNBN Co’s POls should be located
where:

(@) itis technically and operationally feasible for NECo to allow interconnection
(this will usually be at the fibre exchange for le&SA);

(b) there are at least two competitors with opticaldtwithin a nominated distance
from that location which:

(i) connect that site to an optical fibre network whiglsonnected to a capital
city; and

(i) deliver wholesale transmission services which aralsle for use by service
providers who wish to connect to the NBN at thaalwon; and

(c) there is other evidence that the particular rositet is likely to become,
effectively competitive,

(the ‘competition criteria’).

Whilst the existence of two suppliers on a paracubute may be used as an initial
screening device for the preliminary assessmewhether competitive transmission

185 As noted, on 23 November 2010 the ACCC issugdsition paper setting out its approach to

setting prices of DTCS. See: ACCC Position Pape€B™Pricing.
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services are likely to be available, this is nobilhdeterminative. To this end, the
ACCC believes that an empirical assessment of aibmpetitive indicators should be
included in order to ensure that the route is sidgfitly competitive. The ACCC intends
to further consider what factors or method for ass®ent could be used to clarify what
evidence would be considered under limb (c). Tlesdd, for example, include
evidence of existing long-term contractual arrangets for the acquisition of
transmission services.

Therefore, whilst recognising the need for the fimraof POIs to be determined
quickly, the ACCC proposes that it consults withNBo in order to refine the
competition criteria and to ensure that the idesditransmission routes are sufficiently
competitive. This could include:

. identifying a geographical range from the proposie exchange site within
which transmission infrastructure must be locatedrder for the likelihood of
effective competition to be considered to be sidfity high; and

. any other technical characteristics that shouldceljeired of the relevant
transmission infrastructure (for example, thatrieevork must meet a minimum
availability service level) in order to ensure thas capable of providing
effective competition.

In addition, the ACCC would also be interestedsneataining the extent to which the
assessment regarding whether particular locatiaet the competition criteria should
also include infrastructure which is not yet congleut is expected to be operational
in the near future (for example, this may includigastructure to which is planned to
be completed under the Regional Backbone Blackspratgram by the end of 2011).

The ACCC believes that the final identificationtb& number and location of initial
POls could be subject to a short period of pubdicficmation, in order to avoid
unintended consequences. The ACCC believes tlsainiiportant that this process is
conducted by an independent party, rather than BNh order to allow industry
stakeholders to submit confidential informationanelyng the precise location of their
transmission assets and their plans for futurestment. The ACCC would be
available to fulfil this role should it be requeste do so.

The ACCC believes that this process (or processrdll be completed relatively
quickly. This will assist by giving NBN Co and instuy sufficient guidance regarding
how the ACCC will consider this matter in the fleauHowever, it should be noted that
if NBN Co were to lodge an SAU, the ACCC would née@donduct an assessment of
the terms and conditions of that SAU afresh aracrordance with the relevant
provisions of the TPA.

The ACCC also notes that some service providersnegyire interconnection below
the POls implemented under a semi-distributed agmgbran order to deliver services

which require the service provider to interconraaser to the end-user (i.e. due to

technical issues such as the provision of serwidesh require low latency).

The ACCC understands that allowing this type tdriconnection is important to not
foreclose the opportunity for service providersiéhiver innovative retail services to
regional customers using the NBN. The extent tactvitihis additional, limited form of
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interconnection is required will depend upon tmafinumber of FSAs which will also
act as POls and the level of aggregation whichaatlur between FSAs which do not
act as POIs. The ACCC suggests that this be fuetki@ored through the next stage of
industry consultation.

5.2.2. Reconciling ACCC recommended approach to NBN Co network
architecture

In order to apply the criteria outlined above, #&CC would need to conduct an
assessment of all the locations that NBN Co propusk act as fibre exchanges
(approximately 718 - 950) to assess which onesldtadso operate as POIs.

However, NBN Co has developed a product consthattrequires interconnection
with the defined CSAs, rather than at FSAs (seeme2.1.1 and Attachment B for a
further description of these concepts). As the Cdposed by NBN Co are a result
of a product overlay, rather than due to the texdinequirements of the network
design, there is no direct correlation between@rg/CSA and a number of FSAs.
Rather, CSAs have been designed by NBN Co to etisatr@ minimum number of
end-users can be reached through one locatiordar tw simplify access for service
providers and encourage them to offer ubiquitotelreervices. For some locations, a
CSA may encompass multiple FSAs and traffic fromfthre exchanges will be
aggregated to the one location (i.e. those FSAZarenstream’ to the CSA).

It is NBN Co’s view that in implementing a semi-giisuted approach, POls should
only be located in designated locations within gapgical areas that it terms
‘connectivity service areas’ (CSAs). Most relevanthese locations within CSAs may
act as aggregation points for network traffic fromaltiple fibre serving areas (FSASs) —
each of which will have a fibre exchange whicheishinically able to operate as a POI.

The ACCC'’s preferred approach is for the assessofemhere POIs should be located
to initially commence with consideration of all &gons of the network where
interconnection is technically and operationallgdible. In general terms, this would
require an assessment of the transmission fasiliti@ich would be present at every
fibre exchange. In contrast, by only consideringP& CSAs, NBN Co’s proposed
approach may overlook potential POIs which woulddoated closer toward the end-
user.

However, the two approaches will align where:

. the CSA overlays a single FSA (i.e. there is omlg Gbre exchange and
therefore only one potential POI for that geographiegion, so the CSA
construct does not foreclose opportunities forrcdanection at a point which is
closer to the end-user) — this is most likely touwwrdn metropolitan areas where
population density is high; and

. the POI for the CSA acts as an aggregation poimtidtiple downstream fibre
exchanges (i.e. where the CSA comprises multiplkeskshd there are therefore
multiple potential POIs) which would not be sendcompetitive transmission
services This is most likely to occur in regionadas.
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The ACCC expects that these circumstances willyaggplhe majority of the CSAs
currently which have been proposed by NBN Co. H®vewhere there are FSAs
downstream of a CSA which would be served by coitipetransmission services, the
ACCC would be concerned that linking the POI lomatio the CSA construct would
result in the foreclosure of transmission compmtiin some areas. Based on its
preliminary analysis, the ACCC believes that iikely that only approximately 15%

of the proposed mainland state capital city CSA B&dtions will require further
examination to ascertain whether these CSAs shmikkrved by multiple POls (i.e. at
the downstream FSAs which meet the competitioeca).

The ACCC has also conducted some preliminary aisabgsed on information it has
received through the Infrastructure Record Keeptate (data is from 2009) and the
information regarding CSA and FSA locations it dasived from information publicly
provided by NBN Co in the NBN Position Paper andieadocuments. As a result, the
ACCC believes that it is likely that only approxitaly 15% of the proposed mainland
state capital city CSA POl locations will requitgther examination to ascertain
whether these CSAs should be served by multiplesRsghted at the downstream
FSAs.

The ACCC preliminary analysis indicates that thpligption of the competition
criterion for the semi-distributed approach is lykes amount to a total number of
mainland state metropolitan CSA POls in the rarfg)8 — 130. For the proposed 6
CSAs proposed for the capital cities of Northernrit@y, ACT and Tasmania and the
81 regional CSAs the ACCC considers that the pradspe the any proposed
downstream FSAs also meeting the competition @iisrlikely to be quite low, given
the low levels of competition in existing ESAs ltedhin these ared¥. Therefore,
there the ACCC does not expect that the implemientatf a semi-distributed approach
would result in a significant increase in the numiifeproposed regional POls.
However, it may be that there are some regional ©8lere the downstream FSA is
served by competitive transmission, resulting potential increase in the number of
regional POls.

The ACCC notes that public consultation will berertely important in ascertaining
the precise number of downstream FSA locationswiihbe served by competitive
transmission and therefore the number of additi®@lls that will be required.

In addition to the above, the ACCC also consideas NBN Co should consider a
number of additional factors in designing its nettim a manner which enables a
semi-distributed approach to be best implementegatticular, the ACCC would
expect that NBN Co would design its network to eaghat there are a sufficient and
appropriate number of points in its network whergould be technically and
operationally feasible to construct a POI (i.e.tgial” POIs). Based on the ACCC’s
current understanding of NBN Co’s proposed netwetaign, all fibre exchanges will
be capable of being “potential” POls.

The ACCC expects that NBN Co will have some degfdéexibility regarding where
it locates its fibre exchanges, as there are likelye multiple existing copper

186 See Table 2 in section 3.2.1, which notes tht 83 exchanges in regional or rural areas are

served by more than one provider of transmissiovices.
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exchanges available in each FSA which could becssgldor that upgrade. In
determining where fibre exchanges are locatedA®€C considers that NBN Co
should consider which available location would:

. be likely to be served by the maximises the amotiekisting transmission
competition which is present at sites which wileogte as potential POIs. In
essence, this means that where possible, NBN Qddloxate its fibre
exchanges where they will be best served by egistansmission competition;
and

. have the minimum physical requirements for it tergpe as a POI. This would
require consideration of whether the selected coppehange would actually
have sufficient space for it to act as a POI fer BN or, if there is not
sufficient space, whether it would be feasibletfa POI to be virtually co-
located to the exchange.

The ACCC has conducted some preliminary analysislation to the first requirement
and is available to further develop this with NBN.E&or example, if NBN Co is
technically able to locate its fibre exchange ie ofithree different existing copper
exchanges (i.e. as multiple ESAs will make up o8&} it should select the copper
exchange which is currently served by the most arhoficompetitive transmission.
This approach will result in the most efficient wdeexisting infrastructure and will
minimise the amount of stranding of competitiventiaission assets that will occur
through the transition from copper to fibre.

A preliminary analysis of the application of thigpaoach suggests that the proportion
of FSAs which have currently been located by NBNiitCareas which are not
competitive, could be reduced from more than 25%biout 12%. This will also reduce
the amount of aggregation which NBN Co will needitalertake in order to ensure that
POls are only offered at FSAs which are servedtlgast two service providers. The
ACCC can provide NBN Co with advice in this regard.

The ACCC understands that NBN Co is currently penfog some analysis in relation
to the second requirement

5.3. Reviewing the location of POls

The ACCC considers that a process for reviewinddbation of NBN Co’s POls
would ensure that the LTIE continues to be met. &nanism for reviewing POI
locations was recommended in the Study in orde@etait new investment below the
POIls and to ensure that the objectives of affoldglaind a level playing field are met
above the POI¥! The ACCC has also previously endorsed a reviewgs® as part of
the FANOC SAU review'*®

Submissions broadly supported a process for remgWiOls over time. Internode did
not, however, noting:
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Study, Recommendation 51, p.334.
ACCC,Assessment of FANOC's SAU in relation to the BraadbAccess ServicBraft Decision,
December 2007.
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Given that access seekers are likely to enter mubi year contracts for backhaul
any sort of uncertainty is going to be fatal forNIBo and the backhaul market. It is
very undesirable for an NBN Co POI to ever move.

Submissions provided a range of views as to thecqlies on which POls should be
reviewed. Optus, Nextgen and TPG suggested thab¢h&on of POls should be
reviewed based on the expansion of, or existenceoaipetitive transmission
infrastructure to an NBN fibre service arédNextgen also stated that, from a planning
perspective, a review of the initial number of PEisuld relate to a consideration of a
number of further parameters, including: baseliopytation and demographic data
relating to new Greenfields developments or lag@esindustry schemes, traffic

profile and growth in the demand for bandwidth, #melevolving technical and
business requirements of RSPs.

Telstra suggested that one approach could be fBiEtGb should not have to provide a
new POI until it has received requests from attleas transmission providers.
However, Telstra noted that any pre-determinedcipie may not be appropriate as
competition usually develops incrementally andaréast two requests policy’ is
likely to encourage co-ordination or collusion beém transmission providet$.0On

the other hand, AAPT suggested that the locatidd@is may be taken higher into the
network if the presence of multiple transmissioovpters did not deliver affordable
pricing on selected routés.

Submissions also provided views on the processhghaPOls should be reviewed.
Many submissions (including Optus, Nextgen and T8gpgested that any review of
POI location should be done on a fully transpaegrt consistent basis and with
extensive consultation performed, and TPG statadittishould ensure that no one
provider is advantaged over other providétdlextgen also stated that arrangements
for the review of POls should be set out as conted®bligations on NBN Co through
its formal agreements with access seeké’®TUG argued that the location of POls in
terms of the outcomes for end-users, should betoraadi annually and NBN Co should
be required to respond if outcomes are not megiitigy objectives.® Internode

stated that a new POI must be provided and madaiomeal before the old POl is
decommissioned to ensure zero disruption to suesd’’

The ACCC'’s view is that whether or not a POI shcdwddelocated should be evaluated
with reference to the principles which have beerdus determine the initial location
of POls, specifically, an assessment of the proonatf the LTIE and a consideration
of the market dynamics in retail, wholesale anddnaission markets.
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Internode submission, p.5.

Optus public submission, p.19; Nextgen publicrsisigion p.31; TPG submission p.5.
Nextgen public submission p.31.

Telstra public submission p.8.

AAPT public submission p.9.

Optus public submission, p.19; Nextgen publicrsisigion p.32; TPG submission p.5.
Nextgen public submission p.32.

ATUG submission, p.41.

Internode submission, p.5.
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In the context of the approach proposed by the AQ&3et out in section 5.2), this
would necessitate consideration of whether competdutcomes were being delivered
in the transmission markets, particularly whereRIaH is only served by two providers
(i.e. duopoly routes). If competitive pricing onafwoly routes does not eventuate,
consideration might need to be given to movingRk@é further away from the end-
user. Optus suggested a similar approach whereb@CC could set a benchmark
price for transmission services and existing preksccould tender to meet that price
point; if they were unwilling to do so then NBN Could be permitted to consolidate
the POI at the location where the specific conegises.’® This approach would
require NBN Co to make further investment on tloate. However, the ACCC has
regulatory tools in the form of either an accedemeination or the arbitration of
access disputes (depending on the regulatory reigipl@ce at the time) which would
be alternative mechanisms by which competitiveipgicould be facilitated on those
duopoly routes before a POl is relocated.

On the other hand, if there was evidence of thepg®ots for competition in
transmission markets increasing (e.g. increasegbinvent in transmission
infrastructure above the POI and/or increased ddrf@rcapacity at a POI) this might
lead to consideration of a POI being moved closéné end-user.

The ACCC agrees with submissions that the reviewegss should be transparent and
consistent, in order to give the highest possibklgrele of certainty to NBN Co,

transmission providers and access seekers. Ineysd, the ACCC is of the view that
any review of POI locations should involve publansultation with interested parties.

One process by which POls could be reviewed owelahg term would be for NBN

Co to incorporate a POI review process within aAY$ submits. The SAU could set
out the criteria for determining the location ofIBQhe circumstances that would
trigger a review of the POl location (e.g. chanigesarket conditions, or a certain
time period lapsing), the principles by which a R@liew would be conducted and the
process to be undertaken, e.g. public consultafiog.POI review process included in
an SAU would be considered by the ACCC as pattisaddssessments of the
reasonableness of the SAU.

178 Optus public submission, p.14.
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6. Uniform pricing and POls

A key reason NBN Co put forward in support of atcalised POl approach was that it
allowed the delivery of uniform national wholesphlecing (UNWP). Given the
ACCC'’s preference for a semi-distributed POI appho#his section considers how
this relates to the issue of uniform pricing.

Historically, the government’s pricing parity objees have focussed on achieving
broad parity between the retail prices chargeafoasic telephone service across
regions, under the USO. To the extent that thischeated revenue shortfalls for the
USO provider — Telstra — these have been fundetheiaxternal mechanism of the
Universal Service Fund. The Universal Service Huasl been sourced via a levy on all
licensed telecommunications carriers in proportmtheir ‘eligible revenues’.

Until the recent commencement of the governmenggiéhal Backbone Blackspots
Program (RBBP), the government had not soughtrexty address the issue of what
are understood to be high transmission pricesgional areas (relative to less remote
and more densely populated metropolitan areasjrenonplications for access seeker
entry into retail broadband markets in these arBlasse higher prices are likely to have
been driven by several issues, including:

. the higher per user costs of providing transmissiaiegional areas, which is
driven by longer distances and lower populationsdess;

. vertical integration and the incentives it credteshe incumbent to charge
higher prices to, and therefore foreclose entryployential retail market
competitors; and

. the limitations of the negotiate-arbitrate acceggme in addressing monopoly
pricing.

The CCC noted this in its submission, stating thatprice disparity on transmission
routes has two components; firstly, there is soast differential based on capacity and
distance and secondly, there is a price differérased on the lack of competition on
some route$’”’ The CCC recommended that regulated prices belissiadh on
uncompetitive transmission routes to remove monopaits from prices, and then
public policy tools be applied to strip out theeeffs of geographic and capacity
inequalities'®

The ACCC notes that its recommendations on inNBBN POl location, as well as the
just-passed amendments to the telecommunicatiamesacegime, will go some way to
alleviating the second and third issues noted aldldoeever, it would not necessarily
on its own affect higher prices of transmissiorcarrent monopoly routes (or in the
‘non-competitive’ footprint), to the extent the t®®f supply on those routes are higher
than on competitive routes. The ACCC considersjghothat this problem can be
solved without having to adopt a centralised apghda POls.
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If the issue of a lack of parity in transmissiorcprg between competitive and
monopoly routes is resolved (along the lines predas section 6.2.2), the issue of
non-uniformity in transmission pricing is narrowidthe pricing of transmission on
competitive routes (iayithin the ‘competitive footprint’). That is, even thoughces
for NBN Co’s services from the POI to the end-useuld be uniform, prices from the
POI back to access seekers’ core networks mighb@aniform. In these
circumstances, there may be differences in themidcransmission teeachNBN

Co’s POIs which could prevent access seekers freinglkable to deliver uniform retalil
prices.

This chapter discusses how the government’'s UNW&cbtes may be achieved under
the ACCC’s recommended approach to POI locatiohs. ACCC notes though that on
the information it has available, the governmenesto fully define its UNWP
objective. Depending on the problem the governmemits to solve, there is a range of
different ways of interpreting this objective, andurn a range of different ways of
implementing it.

At the outset, the ACCC emphasises that — to defhessocial policy objective of
pricing parity in the face of large cost differea@eross regions — its consistent
position has been that external funding (directegoment subsidisation), implemented
in such a way as to minimise distortions to comjuetj is the preferable mechanism
for funding uneconomic service provision. Howexike ACCC recognises that other
policy objectives may constrain the adoption ofrsan approach. In this context, the
ACCC’s comments in this section focus on other apphes to achieving UNWP
objectives. The ACCC notes that its consideratiiod WP options is relatively
preliminary.

6.1.  Uniform pricing objectives

The ACCC notes that access seekers will need thpae several products and inputs
in order to provide services to end-users.

Under a semi-distributed POI approach, access seekitbe required to purchase a
‘wholesale’ product from NBN Co (this will providedata connection between an end-
user and an NBN POI) and wholesale transmissiodyats from alternative suppliers
(or self-supplied) (this will deliver traffic frothe NBN POI back to the retailers’ point
of presence). Other access seeker cost inputdmdhe costs of transmitting traffic to
international transmission routes; the cost ofriotgital transmission and international
transmission itself and the costs of marketindingiland servicing end-users.

As noted by Comms Alliance in its submission, NBdlWould be unable to limit or
guarantee the number or size of any wholesaleigpsts an access seeker might incur
from non-NBN Co wholesale component supplfér#lextgen also identified that a
number of tools would need to be implemented taenthat access seekers face the
sametotal costs in supplying services to end users acragsis > Assuming though
that costs such as transmitting traffic to inteioral transmission routes do not affect
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access seekers’ ability to offer uniform retailcps, the delivery by access seekers of
uniform retail pricing is more likely to occur ifi¢re is broad uniformity in prices for
NBN Co’s wholesale product as well as for transmrsgroducts supplied in the
competitive footprint.

In terms of the wholesale product that NBN Co ipgaising to offer, as noted in
section 2.1.2, a wholesale product which consistswr bundled components (a UNI
port, an AVC link, a CVC link, and an NNI port) psoposed to be offered. The
ACCC'’s current understanding is that each of tleeseponents of NBN Co’s
wholesale product will be priced separately.

Under a semi-distributed POI approach, in areagevad’Ol is located at an FSA (that
is where NBN Co would not be providing a transnussservice between FSAS) its
product is likely to be supplied using relativehost fibre links between the OLT and
the first aggregation switch. On the other han@reas where NBN Coouldbe
providing transmission in order to transport trafiiack to a POI at which there is
competitive transmission, its product could be spanting traffic over, and supplied
using infrastructure which spans quite long distésrfcom the OLT to the PG
Hence, because different degrees of infrastruetiltde used in the competitive
footprint versus the non-competitive footprint tgoply NBN Co’s wholesale product,
a geographically uniform price for the product wibatean that its price is not directly
linked to the costs to NBN Co of providing the puotlacross different regior.

A UNWP could apply:

. just to the AVC component of NBN Co’s wholesaledqurot (i.e. conceptually,
just to a service which corresponds todhkeess portion of NBN Co’s network —
noting that the access component across the nbfamtprint is proposed to
ultimately consist of a mix of 93% FTTP, 4% fixeztrestrial wireless, and 3%
satellite)

. to both the AVC and CVC components (i.e. conceptutd both the service
which corresponds tie access portion of NBN Co’s network and theiserv
which corresponds to the ‘switching and transmisgiortion of its network —
noting that this may be a region interconnectet wither short or quite long
duplicated fibre, or in some cases microwave, hinks

. to just NBN Co’s basic product offer (i.e. on bthie AVC and CVC
components, but only at the capacity which fad#gaprovision of the basic
product);

. to all of NBN Co’s product set (i.e. on both the 8\and CVC components of all
capacities); or

183 Importantly, the CVC links and AVC links are ‘liegl’ constructs, as opposed to physical constructs

— as noted in section 2, they are not directlydihko particular underlying physical infrastructure
The Study found that the incremental capitalctstconnect premises to the FTTP network will not
vary significantly across regions for up to 93 ertcof premises served — that is, it is likely ¢stc
NBN Co broadly the same amount to build its FTTBeas network across the competitive and non-
competitive transmission footprint. See Study, p.20
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. in such a way as to ensure all access seekers fat#orm cost structure from
the end-user to a capital city POI - in which cadke,prices charged by all
providers of transmission services, as well aptiees charged by NBN Co for
its wholesale product - would need to be taken awmount.

The nature of the problem that the governmenyiadrto solve, and the way in which
UNWP is interpreted, will impact on how UNWP is ilemented.

Submissions’ views of UNWP

In its submission, Telstra stated that a reasonatdepretation of UNWP is that

NBN Co should supply access services and transonisgrvices separately, and that
access services must be supplied at uniform nadtprites, while transmission service
can be priced on a differential basis, includingfalice-sensitive charg€sit also
argued that the government’s high level statemierfevour of uniform wholesale
pricing cannot be read as a categorical requirethanidistance-sensitive pricing has
to be excluded from every NBN Co input and everyNNBo price'®®

Similarly, AAPT argued that NBN Co should consigeicing transmission on a
separate basis (not bundled with the FTTP pricd)that the FTTP access prices
should be uniform® Comms Alliance noted that some of its membersielthat the
UNWP provision should only apply for the access ponent of the service and not the
long-distance transmission compon&il/HA stated that NBN Co’s transit backhaul
services must be priced on a separate basis feofibiie access servic&€8 However, it
supported UNWP for fibre access services, statiagthis layer of the network is the
enduring bottleneck, and the pursuit of UNWP fa fitcess layer must be viewed as
distinct from pricing in the aggregation lay&t.

Conversely, Internode stated that NBN Co’s defomitof UNWP, that access seekers
should face the same total wholesale cost frompaemises to a designated state
capital city point of presence, was appropridt@he WA government stated that NBN
Co’s definition of UNWP seems an adequate desoriptf a flat rateé®

6.2. What problem needs to be solved?

The relationship between POI location and UNWmR& the location of POIs impacts
the amount of transmission that access seekerspurgiase from NBN Co versus
other suppliers, and depending on the prices chdrge¢hose other suppliers, access
seekers’ subsequent ability to charge broadly umifieetail prices in different regions.
NBN Co’s preferred approach to POI location wouldva it to control the supply of

185 Telstra public submission, p.6.

18 1pid., p.5.

187 AAPT public submission, p.20.

18 comms Alliance submission, p.11.
189 VHA submission, p.6.

1% 1pid., p.14.

1 nternode submission, p.5.

192 WA Govt submission, p.4.
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all transmission — in both the currently compeéitand non-competitive footprints —
and in turn ensure that a uniform price was chafgethat transmission nationally.

One of the problems that the government might yiadrto solve is the high prices of
transmission on current monopoly routes (or in‘tlo@-competitive’ footprint) relative
to prices on competitive routes. Solving this peobimight increase the likelihood of
retailers being able to enter regions served ittomally highly priced transmission
and charge broadly the same retail prices in thesgiens as in metropolitan regions.

Assuming this problem is solved, the government heaye residual concerns
regarding pricing of transmission on competitivates (the ‘competitive footprint’).
That is, there may be differences in the pricearigmission teeachNBN Co’s POls
which could prevent access seekers from beingtaldeliver uniform retail prices.

6.2.1. How big are these problems?

Submissions to the Discussion Paper raised a nuofibws as to the nature of the
problem and its size. However, the bulk of subroission the issue of UNWP did not
express major concerns around pricing disparitgamnpetitive routes, but rather,
focussed on approaches to delivering lower pricimgnonopoly routes.

With regards to the problem on monopoly routes,tiyex noted that market
interventions such as the RBBP reduce the propodionput costs that is made up by
backhaul fronfc-i-c].**®

Telstra’s submission stated that creating more @titign in transmission markets
would lead to reduced transmission prices, thebelalging the gap between rural and
metro wholesale priceg’

With regards to the problem in the competitive fowit, Nextgen stated that, in highly
competitive markets such as ADSL2+ service prowisioter-exchange transmission
only represents 3% of the average retail pricafoundled Voice + Broadband offét
[c-i-c].*®

Telstra stated that backhaul costs represent ajppatady[c-i-C] of average subscriber
costs across urban and rural ar€a¥he ACCC notes that, as this figure reflects an
average of the cost of transmission as a propoai@m average retail price across
urban and rural areas, it does not necessarilyigg@an accurate indication of the
contribution of the cost of transmission just imeetitive transmission markets. It
would however, represent an upper bound of likelst€ in competitive markets (and a
lower bound for its contribution in the non-compeg footprint).

Optus submitted that, whilst different access seekaght face slightly different cost
structures for carriage of services above the BOke cost structures are likely to be
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reasonably uniform across the courttAOptus also stated in its submission that the
cost differentials on a per user basis associatdddiferent POI locations should be
no more significant than those that would arisenfi@ther costs inputs to an end-user
service (such as inter-capital transmission, irstgonal capacity, provision of
applications and back office systems and servicgs).

The following table summarises some of the inforamaprovided in submissions of
the monthly cost per premise, and monthly pricenpleps, of different transmission
routes.

Table 4: Indicative transmission prices per month

Per mbps per month Per premise per month

‘Non-competitive’ footprint

Implementation Study To Alice Springs: $38°

Regional Backhaul [c-i-c]?
Blackspot Program

‘Competitive’ footprint

Nextgen — competitive [c-i-c]2°2 203
ADSL2+ routes

AAPT 204

[c-i-c]

Source: Study; Nextgen confidential submission; AAf@nfidential submission.

On the information the ACCC has available to itsilikely that where transmission
competition exists, the price of this transmisgigpresents less than 10% of total input
costs for RSPs. The ACCC has not been made awanggthout this process of
information which suggests that a high degree ahbdity in transmission prices

198 Optus public submission, p. 14.

199 pid.

200 The Study stated that the capital cost of bugdnansmission to Alice Springs has been estimated
$4,000 per premises, and that this cost equatgsmximately $30 per premises per month
assuming 100 percent market share. Study, p.328.

Nextgen confidential submission, p.13.

292 pid. [c-i-c].

203 \bid., p.45]c-i-c].

204 AAPT confidential submission, p.12.
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across the competitive footprint drives non-unifdynmn retail prices in areas supplied
by competitive backhaul. That is, the ACCC consdbat the size of the competitive
footprint problem is unlikely to be large.

The ACCC does however consider it more likely thate will be larger differences in
transmission pricing in the non-competitive footprielative to the competitive
footprint.

The ACCC also notes that increased demand fornrgsgon as a result of the upgrade
of the access network from copper to fibre coultypwards pressure on transmission
prices, making these costs a higher proportion@P{ total costs. On the other hand,
the per end-user cost of transmission could falhéextent that the increased traffic
drives efficiencies from economies of scale.

The remainder of this section outlines three bratibns for delivering forms of
UNWP under semi-distributed POIls. The first of thesay not require any form of
subsidisation.

The second two alternatives do — it should be ndtedever, that achieving UNWP
across all products in the face of large cost bfiees across regions will always
require that some services are priced below cdsthawcan subsequently lead to the
potential for shortfalls in revenues. Any resultahortfalls would need to be recovered
through either internal cross-subsidies or extefiurading mechanisms. As noted, the
ACCC has previously and consistently expressegréterence for external funding
mechanisms to achieve uniform pricing, but ackndgées that other policy objectives
may constrain their adoption by government.

6.3. How can the problem be fixed?

This section of the report outlines three differeptions for addressing the
government’'s UNWP objective.

The first option (section 6.2.1) would be adopfethié government did not wish to
impose a UNWP constraint on all products supplig®BN Co. In this case, any
differentials in transmission costs within the rmmpetitive footprint would be
absorbed by NBN Co in its pricing of higher dateerservices. However, this may
leave the problem of transmission price differdatan competitive routes which could
drive differences in the retail prices chargedtha basic retail service, albeit noting
that transmission requirements for a basic sewimald likely be low.

If the government wants UNWP to apply across NBRs@ooducts of all data rates,
the options outlined in section 6.2.2 address @y the two problems outlined
above — that is, firstly, differences in transnosspricing between the competitive and
non-competitive footprint, and secondly, differema® transmission pricing within the
competitive footprint.

6.3.1.  Uniform national wholesale pricing for basic service offering

If UNWP was to apply just to a basic product (fgample, a basic voice and 12 Mbp/s
broadband product, but not broadband products lgther data rates) subsidies
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(internal cross-subsides, or external ones) maypeaateeded to fund this objective.
This is because prices for higher data rate preduould not be subject to UNWP, and
could therefore be varied by NBN Co in responsdifferent costs and market
conditions (e.g. degrees of competition) acrossritge geographic footprint.

If there was minimal prospect of competition frother access networks to NBN Co’s
higher data rate products in low cost regions, NBNmay be able to charge uniformly
higher prices for higher data rate products acatisggions to fund any losses incurred
in providing the price capped basic product. Thisld effectively implement an
internal cross-subsidy from users of higher data paoducts in low cost areas to users
of all products in high cost areas.

The likelihood of future infrastructure based cotitpmn in low cost regions is not
clear. The Financial Heads of Agreement betweestiéeand NBN Co provides for the
decommissioning of Telstra’s copper and HFC netwgaitkereby eliminating a
significant source of competition. However, theraybe some potential for
competition from Optus’ existing HFC network or &yy competing network in future.
Wireless broadband may also be a potential sodrceropetition for low data rate
products, but this is unlikely for faster produdtee to the constraints of wireless
technology. Given the above, there are reasonabpects that the market would
essentially be permitted to operate and at the seneethe cross-subsidy could be
sustainable.

NBN Co could also in theory be able to recover nexeshortfalls associated with
below-cost pricing of basic products in high casas, by charging higher prices for
higher data rate products in those areas. Thiglabedrease the likelihood of NBN Co
making losses in supplying products in high cogiaies and obviate the need to source
subsidies from low-cost areas (but would mean prioethese products were not
geographically uniform).

The appeal of applying UNWP to only basic produt#rings is that the degree of
intervention required by government to implemespiblicy objective would be
minimal, particularly given that transmission raganents for a basic service are likely
to be low. All that would need to be implementednddbe a cap on NBN Co’s access
price for its basic product offer (the cap woulglgto the provision of a basic product
from the POI to the end-user). By minimising thgme of intervention required by the
government, this approach would also maximise tbeng to which the market is
allowed to operate to determine the prices of higlaga rate products (subject to an
overall regulatory revenue cap or price cap, witiehld be established through NBN
Co’s SAU).

The government may, however, need to review thimitieh of the basic product over
time in order to ensure the product remains thathizh uniformity should apply.

6.3.2.  Uniform national wholesale pricing for alls  ervices

If the government intends to require UNWP for aibgucts (i.e. the basic product and
products with higher data rates), additional inéetvon is likely to be required. There
may be several options for implementing UNWP acedlssf NBN Co’s products with
semi-distributed POIs. For the purposes of thierephe ACCC has identified two
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possible options, which address respectively tleedifferent problems described
above that the government may be trying to séfve.

Price cap on NBN Co’s transmission supply on monopproutes

Assuming that the cost to NBN Co of providing trnamssion on monopoly routes
under a semi-distributed POI approach drives diffees in costs per end-user across
the competitive and non-competitive footprints, approach to achieving UNWP
could involve capping the prices that NBN Co caargk for the transmission
component of its product at an aggregated POIgpssed to at a local POI). The cap
could be benchmarked (for transmission services@Ven capacity) against
transmission prices on competitive transmissiona®u

To the extent that this cap led to a revenue st@aentime that was below NBN Co’s
cost of providing the transmission component oprtsduct, this would be likely to
lead to shortfalls in revenues for NBN Co in itpgly of the transmission component
in the non-competitive (assumed to be high costpiant. This shortfall would need to
be funded in some way.

Telstra provided broad support for a price capextdrnal subsidy approach, arguing
that, if transmission prices remain a concern atiqdar routes, there would be merit

in an affordability cap on transmission chargesmmmopoly routes, complemented by
external subsidisation. It stated that the commnadf a cap and a subsidy would avoid
the investment disincentive effects which a capalmight havé® It also suggested
that the least distortionary approach for fundimg $ubsidy would be through direct
government funding rather than from industry or-esdrs, as already done through the
RBBP '

Comms Alliance also suggested that, to the extextthere is an issue of costs of long-
haul transport being too high in regional areas\YWMwould be better achieved
through using other more transparent approachkesrriitan using aggregated POls,
which could include capped prices set on routeg@bests are too high and targeted
subsidies applietf?

2% The CcCC proposed an alternative approach tq"sui the effects of geographic and capacity

inequalities” on uncompetitive routes. It propodieat an equalisation levy could be considered to
transparently cross-subsidise routes; or alteraegtithe USO could be considered as one
mechanism that could be used to subsidise routesdmnal consumers. It noted that this approach
need not preclude future entry into transmissianes, and that it could stimulate entry into
potentially competitive markets by making transpatbe cost to NBN Co of providing
transmission services. It noted that an entrantitelieved it was able to build alternative
infrastructure and deliver the transmission seruaica lower price should be entitled to claim a
lower cross-subsidy levy, creating an incentiveN&N Co to encourage entry in order to lower its
own costs. It summarised that there would therdbera last mile access component price, a
backhaul component cost, and a transmission/batklbsidy component; and that such
transparency of cost and price would also bettgisage ACCC in regulating the NBN Co within
the framework of the expected SAU. CCC Submisgipn8-9.

Telstra public submission, p.9.

Telstra public submission, p.9.

Comms Alliance submission, pp.11-12.
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Similarly, PIPE noted that the UNWP policy goal ltbbe accomplished by
subsidising the wholesale cost of NBN servicegianal areas, to ensure that (to the
extent possible) the cost of NBN wholesale acaessgional areas plus the cost of any
necessary transmission was equivalent to the ¢d&BN wholesale access in
metropolitan areaS? Nextgen proposed that a universal ceiling pricauhbe applied
on monopoly transmission routes, and separatety\NB&l Co should provide a USO
(or equivalent) funded service in those circumstanghere market failure can be
demonstrated to have resulted in lack of competiffd

This is broadly consistent with the ACCC’s geng@magition regarding external funding
mechanisms and uneconomic service provision.

However, without funding from external mechanisisisch as general taxation
revenues), NBN Co would need to recover this ambwyrgricing other product
components above their costs of supply, in ord@réeide a source of revenues. In the
absence of external funding, one approach might loecrease the price of NBN Co’s
AVC product component by an amount that would gateesufficient revenues to
cover the shortfall in revenues from its supplyha price capped transmission
component of its product. The ‘uplift’ required ¢dlbe determined by first assessing
the (e.g.) annual revenue shortfalls NBN Co wounltlir in its supply of the price
capped transmission component; dividing this anshattfall by the number of NBN
Co AVC links; then converting to a monthly figunedaadding it to the AVC price.

This approach would also only be possible if ch@icking by competitors in low cost
regions was not possible or unlikely.

Ultimately, coupling this increase across all regian the AVC price with the price cap
on the transmission component of NBN Co’s prodadhe non-competitive footprint
could deliver a broadly uniform cost structure toess seekers from the POI to the
end-user across the whole NBN fibre footprint. Gaptaally, this approach might
deliver the same outcome as an averaged pricesa@g®ns for NBN Co’s bundled
product components from the POI to the end-usbatis, the price levels, and degrees
of cross-subsidisation, in both approaches coulbbghly the same.

The key distinction between the approach outlingthke ACCC in this section and the
internal cross-subsidy approach is that underapsoach, the size of the uplift
required on AVC prices to fund the objective of Eviransmission prices in the non-
competitive footprint can be reviewed over timethié objective of uniform pricing
across regions changes over time, the price céyBhh Co’s transmission product
component could be loosened and the uplift to AViCgs reduced (e.qg. if it became
desirable to encourage more take-up in metropaditaas, if market conditions on
monopoly transmission routes changed such that ebtive entry came to be
considered possible).

The Study made a similar recommendation relatirgpace cap on NBN Co’s supply
of transit services, in particular that:
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PIPE submission, p.4.
Nextgen public submission, pp. 28 & 36-37.
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. NBN Co be permitted to apply differentiated wholegaricing for each
technology platform used in its customer accessaorét and that within each
technology platform, uniform wholesale pricing leguired for all access
products™

. NBN Co’s transit backhaul bitstream product (iansmission) be specified as a
separate product from the access bitstream proallmiying service providers to
select their preferred combination of backhaul cépand access servicé&s.
NBN Co be required to specify transit products thaet an affordability test,
specifically that the price of transit transmissgamvices attributable to a single
premises’ access service be not more than a cgeatentage of a retail price of
a typical entry-level NBN wholesale broadband pidt?

However, the Study was not clear on the mechartistnvtould be used to fund any
shortfalls driven by this price cap.

Access seekers would nonetheless still be reqtaredrchase additional transmission
from NBN Co’s POIs to their POPs. As outlined ahdtre ACCC considers it possible
that, in practice, access seekers would absorlifieyences in the price of these
competitive transmission services and thereforeveleliniform retail prices. However,
to the extent that it was a concern to governntgttits UNWP pricing objective

would not be met because transmission from the @Bbe POI (i.e. non-NBN
transmission provided on competitive routes) mighnon-uniform, the ACCC has
also considered a model it terms the ‘equalisatoulel’.

6.3.3.  Equalisation model

If it was considered that cost differences in thppdy of transmission to access seekers
on competitive routes was a concern to governnogrg,example of an approach that
could be adopted to deliver uniformity is set oefolv.

Essentially the approach is aimed at ensuringabeg¢ss seekers face a uniform cost
structure from a CBD to an end-user, regardleskeofocation of the end-user. It does
this by adjusting the prices charged by NBN Cat®product from the POI to the end-
user upwards or downwards, depending on the cdsardmission to that POIL. If the
cost to an access seeker of transmission is abeveational average cost of
transmission to a POI, the price paid by the acsesker for NBN Co’s product is
reduced; if the cost to an access seeker for trigsgm is below the national average
cost of transmission to a POlI, the price paid fBNNCo’s product is increased. The
model could operate as follows:

. NBN Co acts as the agency which collects leviesdisitibutes subsidies. It does
this by establishing an average transmission casépd-user. This is done by
establishing the total cost that would be incufeccarriage between the CBD of
each mainland state capital city and each phybiBiN POI. This total cost is
divided by the total number of end-users to deteentihe average cost per end-
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Study, Recommendation 24.
Study, Recommendation 52.
Study, Recommendation 53, p.338.
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user of transmission between the capital city &edactual NBN POI (expressed
in $ per Mb/s per month).

. Once the average is determined, then the UNWP eaplit into two
components. The first is the average transmissshper end-user determined
above and the other is a uniform access price. ddusss price is charged to each
access seeker acquiring a like service.

. NBN Co will publish a table of POls with the aveedgansmission cost per end-
user to each POI. At each POI, access seekerpayilthe UNWP and then either
pay a levy or receive a subsidy depending uponvenghe average per user cost
of transmission to that POI is greater than or {kas the average cost per end-
user in the competitive footprint.

. For example, if the national average transmissast per end-user is $3 per
month, and in a central Melbourne POI, the costasfsmission per end-user is
$1 per month, the UNWP paid by the access seetarconnecting at the
Melbourne POI includes a levy of $2 per user pentimoOn the other hand, the
cost of transmission to Darwin might be $10 per pse month and in that case
the access seeker would receive a payment by NBbf @ per user per month.

The ACCC notes that there may be scope for amalgagnaOls into groupings (for
example CBD, Metropolitan, Regional) to make thprapch more administratively
simple.

The scheme is revenue neutral to NBN Co but coelthBnaged by an alternative
agency if it was considered that this would be niikedy to promote transparency. For
example, the ACCC could be the agency which estadxdi the national average
transmission cost per end-user, publishes a tdl®©ts with the actual transmission
cost per end-user to each POI, and establisheszb@f the required increase or
decrease to the prices of NBN Co’s product.

The ACCC notes that under the equalisation levyagah, if there aren’t large
differences in transmission prices within compegittoutes (which the ACCC
considers to be the case), the mechanism woulddbiecorrecting’ — i.e. if prices for
transmission to NBN POls are relatively uniforme tavies and subsidies needed on
NBN Co’s access prices would be low or zero.

NBN Co’s solution to the problems

NBN Co’s proposal to adopt a system of centralR€ds, with a UNWP for all of its
wholesale products, was intended to lead to a byaathilar cost structure for access
seekers from the end-user to a capital city P@knm#iess of the location of the end-
user. If there were differences in the cost facetiBN Co in providing this product
between end-user locations, and the uniform prieesv@bove the efficient long run
cost of supply in metropolitan areas and belowlahg-run efficient cost of supply in
regional areas, then this price would be an averagee, delivered via internal cross-
subsidisation.

Internal cross-subsidisation means that acces&ergklow-cost, metropolitan areas,
that are charged an averaged access charge thlbbi®-cost,” provide the revenues to
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NBN Co that subsidise access seekers in high-ceas @hat are charged an averaged
access charge that is ‘below-cost’ (noting that tdauld be the same access seeker).

The ACCC acknowledges that NBN Co’s proposed smiutvould address both of the
problems outlined above. However, the ACCC consitleait this outcome is being
delivered in such a way which leads to the deletsriconsequences for competition
and efficiency outlined in section 4. The key diffeces between NBN Co’s approach
and those outlined in this section of the reparia@dition to the implications for
competition and efficiency) are that:

. NBN Co’s approach sources revenues in metropaditaas from its supply of
transmission as well as its FTTP access networtertroving competition from
metropolitan transmission markets and becomingtthe supplier of
transmission up to a centralised-POIl, NBN Co hgeeater pool of revenues
from which to ‘source’ its cross-subsidy. For exdenm its POl Modelling
report (provided in confidence to the ACCC on 18&#&mber 2010)[c-i-c].**

. The approaches outlined in this section could &esparent (as they could be
administered by an external agency) and could deomiore flexibility to
government to implement changes over time (e.theéaap on NBN Co’s
transmission prices) if its policy priorities chang

24 NBN Co POI Modelling, p. 3.

ACCC advice to government — NBN POls — November0201 77



7. Implications for Layer 1 unbundling

The request for advice from the government ask&A@MEC and NBN Co to consider
the effect of POI location on potential Layer 1 unfiling and home-run topology. The
location of NBN POls will have implications for mottial future Layer 1 unbundling.

Layer 1 unbundling involves the network operatavmting a form of physical access
to the network so that an access seeker can installvn optical network equipment to
provide services to end-users, as opposed to mintha higher Layer access service
from the network operator such as a Layer 2 bastrservice.

An example of Layer 1 unbundling in the legacy retncontext is an access seeker
installing its own DSLAM equipment in a Telstra 8ange and purchasing a ULLS
service to supply retail or wholesale voice an@8L services.

From a competition perspective, there are two maiys that an optical access
network could be unbundled at Layer 1:

. physical fibre unbundling — providing a separakedifrom the fibre
exchange to each premises; and

. wavelength unbundling — providing access to indialdvavelengths
on the one fibre.

In practical terms, physical fibre unbundling wouoldly be viable where home-run
topology has been deployed, so that an accessrasskgain access to a dedicated
fibre from the fibre exchange to each premises.

It is currently not clear how wavelength unbundimgy be implemented on a wide
scale over an optical access network, as thereaagreed international standards.
Wavelength unbundling may be able to be implemeuntetkr either a home-run or
shared network topology.

The ACCC discussion paper asked for submissioasgdoess the implications of the
number and location of POls for potential Layembundling and home-run network
topology for the NBN. A number of submissions resged to this issué®

Almost all of the submissions that addressed theei®f unbundling acknowledged
that access to unbundled Layer 1 services wouldir@gterconnection at or close to
the FAN siteg!® Many of the submissions that commented upon urimgihdicated
that preserving the option for some form of Layerctess would be desirable,

25 submissions addressing the issue of unbundling vexeived from: AAPT, ATUG, BES, Comms

Alliance, Internode, Michael S Cox, Nextgen Netwnyr®pen Networks, Optus, Telstra, TPG and
VHA.

For example, Comms Alliance, pp. 9-10. On thepttand, whilst Internode recognised that Layer
1 unbundling would require connection at the F$Ajd not consider that this should have a direct
bearing on the location or number of POIs; Intemedbmission, p.5.
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although there were some differing views as to naénpreserving physical unbundling
as an option vis a vis the future possibility ofseength unbundling'’

The fully or semi-distributed POI options woulddllg allow for future Layer 1
unbundled access to a greater number of end-ussrsatmore centralised approach.

Both the physical and wavelength unbundling apgreaavould likely require access
and interconnection at the location where the filores to each end-user terminate on
the NBN Co optical line terminal network equipm@atTs) so that an access seeker
can deploy its own OLTs. This would mean intercaniom at NBN Co FAN sites.

Under the fully or semi-distributed POI options m&0Ols will also be FAN sites.
Therefore access seekers will be able to interatdratea large proportion of the
locations which house OLT equipment. For examplénare were fully distributed
POls (every FAN was a POI), theoretically an acsesker could gain unbundled
access to every end-user, so long as the netwpdtagy allowed the desired type of
unbundling to occur (i.e. physical unbundling wotgduire home-run topology to be
in place). Under a semi-distributed POI approadbundled access would be possible
to any end-user that was directed served by an I0¢dted at that POI.

Therefore, if in the future it was decided thavduld be desirable to allow for Layer 1
unbundling to occur, a fully or semi-distributed IR®licy would allow access seekers
to access unbundled services to a greater numlardefisers than under a centralised
POI option. This would make entry into the marketd.ayer 1 access seeker more
viable, as the addressable market would be grésarunder a more centralised POI
approach.

The extent to which any Layer 1 unbundled acceakldme implemented in practice,
however, would still rely on a number of other ast including:

. the number of end-users directly serviceable froenROI locations;

. the type of network topology used to reach acceskess — physical
unbundling could not be practically implementedheitt home-run
topology deployed between the FAN and the premises;

. in the case of wavelength unbundling, the develoypraed
commercial availability of such technology; and

. the economics of duplicating and operating the ireguoptical access
equipment.

The more centralised the POI approach that is adofthte more restricted the potential
for future Layer 1 unbundling.

As both unbundling approaches will likely requingeirconnection at the FAN site, the
fewer FAN sites that access seekers have direesado, the fewer the end-users that

27 For example, AAPT, ATUG, TPG, Nextgen, Optus &t expressed some support for the

consideration of Layer 1 unbundling. However, Oubmitted that a home-run/dark-fibre
unbundling solution was not appropriate for unbingllbut rather wavelength unbundling would be
the appropriate mechanism; Optus submission, p. 19.
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are able to be accessed via unbundling and theilgsie and/or attractive the option
for potential Layer 1 entrants.

The ACCC notes that if a centralised POI policy wdepted, but it was decided at a
future date that Layer 1 unbundling was desirahtkshould be pursued, it could be
theoretically possible for NBN Co to allow for atdnal POls to be created at FAN
sites for Layer 1 access seekers. However, inipeathis would mean that a Layer 1
access seeker would need to establish (or puretaess to) transmission links to any
FAN site where it wished to access unbundled sesvithis could present significant
barriers to entry for potential Layer 1 access seghparticularly if any currently
existing transmission links to such sites had Isteanded by the initial centralised POI
approach and/or redeployed for other purposesroices.

Therefore, the ACCC considers that NBN Co’s prefercentralised POI approach
would not be conducive to allowing future Layerribundling of the NBN.
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ATTACHMENT A — Long-term interests of end-
users

In considering the promotion of the LTIE under PAE of the TPA, the ACCC will
have regard only to the extent to which somethaigeves the following objectives:

. promoting competition in markets for listed sergice

. achieving any-to-any connectivity in relation tarcage services that
involve communication between end-users; and

. encouraging the economically efficient use of, Hreleconomically
efficient investment in: (i) the infrastructure tnich listed services
are supplied; and (ii) any other infrastructureadych listed services
are, or are likely to become, capable of being kegp'®

Promoting competition

Competition is the process of rivalry between firmvbere each market participant is
constrained in its price and output decisions leyattivity of other market participants.
The benefits of competition to end-users are |lquvies, better quality and range of
services over time.

Below are some concepts relevant to the considerafi promoting competition in the
markets for listed services.

Identifying the relevant markets

To assist in determining the impact of a partictiémg on markets, the ACCC will
first need to identify the relevant market(s) anelrt assess the likely effect on
competition in each market.

Section 4E of the TPA provides that the term ‘mérkeludes a market for the goods
or services under consideration as well as anyr gibeds or services that are
substitutable for, or otherwise competitive withgge goods or services. The ACCC’s
approach to market definition is discussed in @@&Merger Guidelines, is canvassed
in its information paperAnti-competitive conduct in telecommunications ratgk
August 1999 and is also explored in the ACCC'’s sd¢axed Services Review
position paperApril 2007.

Assessing the impact of on relevant markets

Once markets have been identified, the next stepassess the likely effect of the
particular thing on competition in each relevantkes Subsection 152AB(4) of the
TPA requires that regard must be had to the extewhich a particular thing will
remove obstacles to end-users gaining accesgdd Bervices.

28 gection 152AB(2) of the TPA.
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Market Power

Competition may be inhibited where the structuréhefmarket gives rise to market
power. Market power is the ability of a firm orrfis to constrain or manipulate the
supply of products from the levels and quality tivatld be observed in a competitive
market for a significant period of time.

Competition will be promoted when market structuaes altered such that the exercise
of market power becomes more difficult. For exampbariers to entry may have been
lowered (permitting more efficient competitors tder a market and thereby
constraining the pricing behaviour of the incumbgtr because the ability of firms to
raise rivals’ costs is restricted.

Any-to-any connectivity

Subsection 152AB(8) of the TPA states that theailye of any-to-any connectivity is
achieved if, and only if, each end-user who is §edpwith a carriage service that
involves communication between end-users is abb®tomunicate, by means of that
service, or a similar service, with other end-usdnsther or not it is connected to the
same network.

The any-to-any connectivity requirement is parteliyl relevant when considering
services that involve communications between emususVhen considering services
which do not require user-to-user connections (gsctarriage services that are inputs
to an end-to-end service or distribution servisesh as the carriage of pay television),
the ACCC generally gives less weight to this olbyect

Whether a particular POI option will achieve ‘amyany connectivity’ requires an
assessment of the degree to which that POI optfents the ability of end-users of
particular services to communicate with end-usdrs are supplied with the same or a
similar service on the same or a different telecamications network. The ACCC
considers that none of the POI options proposes r@ncerns regarding the fulfilment
of the *any-to-any connectivity’ requirement.

Efficient use of, and investment in, infrastructure

In considering what is efficient use of, and inwesit in, infrastructure, regard must be
had (but is not limited) to the technical feastyilbf providing the service, the
legitimate commercial interests of the supplied #re incentives for investment in
infrastructure.

Economic efficiency has three components:

. Productive efficiency refers to the efficient ugeasources within
each firm to produce goods and services usingeldist kcost
combination of inputs.

. Allocative efficiency is the efficient allocatiorf ;esources across the
economy to produce goods and services that arevahstd by
consumers. It also refers to the distribution a@iduorction costs
amongst firms within an industry to minimise indysivide costs.
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. Dynamic efficiency refers to efficiencies flowingpfn innovation
leading to the development of new services, or an@ments in
production techniques. It also refers to the effitideployment of
resources between present and future uses, sudhéehaelfare of
society is maximised over time.

Paragraph 152AB(6)(a) of the TPA requires the AGG€Gave regard to a number of
specific matters in examining whether a partictiang is likely to result in the
achievement of this objective. Some of these atined below.

Technical feasibility

In assessing the technical feasibility of supplyamgl charging for a service, the ACCC
will consider the:

. technology that is in use, available or likely ecbme available;

. costs involved, and whether it is reasonable @lyiko become
reasonable; and

. effects or likely effects on the operation or periance of
telecommunications networks.

The ACCC will look to an access provider to assessther it is technically feasible to
supply the relevant service, and will also consigreriences in other jurisdictions.

The legitimate commercial interests of the supplier

A supplier’s legitimate commercial interests aseabligations to the owners of the
firm, including the need to recover the cost ofyong services and to earn a normal
commercial return on the investment in infrastroet’he ACCC considers that
allowing for a normal commercial return on invesiiin&ill provide an appropriate
incentive for the access provider to maintain, ioverand invest in the efficient
provision of the service.

Paragraph 152AB(6)(b) of the TPA also requiresAB€C to have regard to whether
the access arrangement may affect the owner'syatulrealise economies of scale or
scope. Economies of scale arise from a productioogss in which the average (or per
unit) cost of production decreases as the firmipwouincreases. Economies of scope
arise from a production process where it is lesslgdor one firm to produce two (or
more) products than it is for two (or more) firnaseach separately produce the relevant
products.

The ACCC will assess the effects on the suppligifity to exploit both economies of
scale and scope on a case-by-case basis.
Incentives for investment

Firms should have the incentive to invest effideimt infrastructure. The ACCC must
also consider the effects of any expected disimeesito invest arising from anticipated
increases in competition.
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ATTACHMENT B — POls and NBN Co’s planned
network design

POIls, Fibre Serving Areas and Connectivity Serving Areas

A POl is the inter-network location where trafficexchanged between one network
and another. It functions as a point where:

. transmission traffic is offloaded onto an accegkees own network,
or traffic is offloaded onto a transmission providanetwork for
transport to the access seekers POP;

. service providers who wish to provide applicatifios example,
content distribution networks for video or latersgnsitive services)
can co-locate so that it is closer to the end-s®;

. the carriage/switching of voice traffic through #sdsting Telstra Call
Charging Area (CCA).

The initial NBN POls are the POls which will allaecess seekers to connect and
exchange traffic with the NBN, following the comiita of the rollout.

In the NBN context, copper ESAs will be replacedH8As. There will be significantly
fewer FSAs (700 — 1 000) than there are current&BA00). This is driven both by
technology differences (the GPON network can regrto 20 kilometres, which is
much greater distance than is usual for copperdtriapolitan ESAS), and the fact that
NBN Co’s fibre network will cover only 93 per ceoftpremises, which overlays
approximately 1 900 of today’s ESAs.

ESAs were designed to provide voice telephony serever copper wires and the area
was limited by the distance to the furthest presiise metropolitan areas, ESAs tend
to be limited to about a 5 km radius. As a prattigatter, inner city ESAs tend to be
centred on the location of a post office in a sbbis a result, many inner city ESAs
have a relatively small radius. The GPON fibre deciure that is proposed by

NBN Co is also limited by the distance to the feghpremises. However, in contrast to
an ESA, an FSA can serve a further reach (aboutriBheasured on a recti-linear
basis). As a result, the number of FSAs is smé#hian the number of ESAs.

In metropolitan areas, there are about a fifth asyr=SAs required compared with the
number of ESAs. As a result, there will be a siigaifit number of ESAs which will not

form part of the NBN. Backhaul provided to theserpises will not be able to be used

directly as part of the NBN.

Figure B1 provides NBN Co’s example of an indicatRSA. In the figure, the Optical
Line Terminals (OLT(s)) and Ethernet FANOUT switabuld be located at an existing
local exchange — in which case the local excharegernes a FAN and a technically
feasible POI. However, it is possible that not gwexisting local exchange will house
an OLT(s) and Ethernet FANOUT switch (i.e. beconted&l and therefore a
technically feasible POI) due, as noted aboveheéagreater reach of the GPON
network relative to copper.
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It should also be noted that different FANs mayealifferent numbers of end-users —
that is, different FSAs are likely to contain afelient number of end-users. In less
densely populated areas, a single FAN is likelgdase less OLTs than a FAN in a
more densely populated region.

Figure B1 Indicative Fibre Serving Area

Fibre Serving Area — Indicative Access Infrastructure

Source: NBN Position Paper.

A CSA is a construct developed by NBN Co which wle$i a geographic area on the
basis of it including a minimum addressable end-osket. A CSA may consist of
one or more FANs/FSAs. If a CSA includes multiphNs/FSAs and a single POI
were offered for that CSA, this would mean thagtiobnnection would only be
permitted at one of the potentially multiple teaatiy feasible POIs. That is, whereas
in the above figure interconnection would be techly feasible at the FAN, a CSA
would consolidate multiple of these FANs/FSAs, NBN would transfer traffic
between these FSAs (referred to in the above figar®SP backhaul’), and
interconnection would be permitted at only onehaf EANs within any CSA.

The ACCC'’s understanding is that the CSA constisiatmed at minimising the degree
of management of CVC links (defined below) requibgdaccess seekers in serving a
national market (as only one CVC would need to lrelpased per CSA).

NBN Co’s proposed product offerings

Under NBN Co’s current product proposals, bothAME and CVC components will
need to be purchased (that is, the componentsgartrof a bundled product offering).
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In its most recent consultation on its Fibre Accgssvicé® NBN Co notes that the
AVC service component is depicted in the figureoleds residing in the ‘Access’
portion of the service, and the CVC componentdapcted as representing the
‘Connectivity’ portion of the service.

Figure B2 NBN Co's proposed fibre access serviceroponents

CONNECTIVITY SERVING AREA POINT of INTERCONNECT SITE

EFS

L
END-USER NI

FREMISES . ACCESS VT CONNESTIITY VWS .

ACCESE COMNMECTIVITY

Source: NBN Co Product Technical Specificationibré Access Services, August 2010

To the extent that the CSA in the above figure ia®f multiple FSAs with
technically feasible POIs (FANSs), this constructadrthe AVC and CVC service
components would not allow access seekers to orneect at those FANS.

Under NBN Co’s current product proposal the AVC &\C products do not bear a
direct relationship to the underlying network irdfiraicture that provides the products.
That is, depending on the location of the POI nedatio the OLT, AVCs and CVCs
may be provided using varying amounts of what wartdditionally have been
described as ‘transmission network infrastruct(aggregation switches, optical fibre).
The infrastructure associated with the provisiothefAVC and CVC logical
components is shown in Figure B3 below.

[c-i-c] However, the ACCC understands that the logicatipcb constructs of the AVC
and CVC do not have a direct mapping to the undeglgetwork elements.

The protected fibre links between the OLT and tk& f&re likely to be short, and be
within a single physical enclosuf@i-c] where the OLT and NNI are local. On the
other hand, the length and location of the remadéepted fibre links depends on the
location of the POI/NNI relative to the remote FANE.

If the POI/NNI is distant from the remote FAN sftkat is, if the POI is ‘semi-
distributed’ or a centralised POI) NBN Co will tsport traffic (prioritise, queue,
schedule) over potentially long distances from@ig to the POI/NNI in accordance
with the performance metrics of the traffic classesg transported within each of the
AVCs and CVC. On the other hand, if the POI and [dM situated locally, the
distances are shorter, but NBN Co will still switcaffic within the local Ethernet

219 NBN Co Product Technical Specification.
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switching domain according to the performance rogtoif the traffic classes being
transported within each of the AVCs and CVC.

Hence, the ‘FANTc-i-c] may be a single physical location; on the othedhi# the
POl is located in a different place to the firsgeagation switch, the FAN would
consist of a single local physical enclosure armtlar physical enclosure in another
location (where the POI/NNI is located).
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