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1 Preface

NBN Co Limited and NBN Tasmania Limited (‘NBN Cdfdged a Special Access
Undertaking (‘the SAU’) with the Australian Compein and Consumer Commission
(‘the ACCC’) pursuant to section 152CBA in Divisiérof Part XIC of the

Competition and Consumer Act 200LCA) on 5 December 2011. The SAU specifies
terms and conditions upon which NBN Co undertakesupply what it terms the

‘NBN Access Service'.

NBN Co has indicated that it intends to provideslarsission in support of the SAU to
the ACCC.

NBN Co has also specified terms and conditiongémess to its services in a
‘Wholesale Broadband Agreement’ (‘the WBA'). The WRvas formulated and made
available on NBN Co’s website as a Standard Fordocokss Agreement that relates to
access to NBN Co’s services, including the NBN Asc8ervice, on 30 November
2011.

The ACCC must accept or reject the SAU based owritexia for accepting an
undertaking set out in Part XIC of the C&n particular, the ACCC must not accept
the SAU unless the ACCC has published the SAUtedvsubmissions to the ACCC
on the SAU, and considered the submissions recewtbih the time limit specified
for the consultation.

In this consultation paper, the ACCC sets out ¢ggslative framework for the
assessment of the SAU, provides an overview oS#hg and invites submissions on
the SAU. Given the complexity of the SAU, it will@awv interested parties to provide
initial views on particular areas of the undertakon which parties think the ACCC
should focus.

The ACCC intends to release a supplementary catsnitpaper in February 2012
which will provide further guidance on what it cates's to be the key issues associated
with the SAU.

This consultation paper also sets out the pro¢edshe ACCC intends to follow for
the assessment of the SAU. This process will be ape public to allow parties to
express their views on the SAU, provide relevafdrmation to assist the ACCC and
allow comment on preliminary views formed by the@C and its analysis of the SAU.
The process the ACCC will follow is set out below.

1.1 Approach to consultation

The ACCC will be issuing two consultation papersisipaper represents the first of
these and is aimed only at:

Competition and Consumer Act 2050152CBC(2).
Competition and Consumer Act 2050152CBD(2)(d).
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= providing guidance on the legislative framework;
= providing a summary of the SAU; and

= seeking stakeholders’ preliminary views on the SAlbentify the key issues that
will be the focus of the supplementary consultapaper.

A second, supplementary consultation paper willdbeased in early to mid-February
2012. The supplementary consultation paper willayeards gaining a more detailed
understanding of stakeholders’ views and will foonsnore specific issues than this
consultation paper. It will also provide guidamcewhat the ACCC considers to be the
key issues associated with the SAU. Submissiotisetsupplementary consultation
paper will be due on 30 March 2012.

If interested parties wish for their views to bkda into account in the formulation of
the supplementary consultation paper, submissmtiset present consultation paper
should be provided b30 January 2012. The ACCC strongly encourages parties to
provide views prior to this date in order for thgplementary consultation paper to

focus on issues of concern to stakeholders.

However, the ACCC will take into account any sulsitias made to the present
consultation paper which are provided at any tirfte 30 March 2012 in making its
decision whether to accept or reject the SAU.

That is, submissions to both consultation papelidhe@iaccepted up untd.00pm,
30 March 2012.

1.1.1 Commercial-in-confidence material

All submissions will be considered as public sulmioss and will be posted on the
ACCC's website.

If parties wish to submit commercial-in-confidemoaterial as part of their submission
to the ACCC, parties should submit both a publid eonfidential version of their
submission. The public version should clearly idgrihe confidential material by
replacing the confidential material with an apprafga symbol or ‘c-i-c'.

The ACCC encourages parties to make submissioasviay that facilitates the
efficient assessment of their various submissimtéiding the verification of any facts
or data upon which those submissions are basdhislnegard, parties are encouraged
to restrict confidentiality claims to a minimum atadestablish appropriate
confidentiality regimes for the disclosure of anformation that is claimed to be
confidential.

Should the ACCC not be in a position to efficierdsess a party’s contentions,
including by receiving the results of independeritaal assessments, it will
necessarily be constrained in the weight to whietill be able to attach to those
contentions. This will particularly be the case veheonflicting material that has been
critically assessed is also before the ACCC.




1.1.2 Format of submissions

Submissions must:

= Dbe provided electronically (in MS Word or PDF fothat is text-searchable to
allow a ‘copy and paste’ function;

= use a text font size no smaller than 12 pt, Times Roman;
= Dbe singled-spaced; and

= include a copy of any court decision, tribunal der, consultant’s report or other
extraneous material that is relied upon in the sabion, with the relevant
referenced sections clearly marked.

1.1.3 Contact and submission lodgement details

Written submissions from interested stakeholderstrba lodged no later th&:00pm
30 March 2012.

All submissions should be forwarded by email to:

General Manager

NBN Engagement and Group Coordination Branch
Australian Competition and Consumer Commission
GPO Box 520

MELBOURNE VIC 3001

Email: richard.home@accc.gov.au

Fax: 03 9290 1855

Enquiries may be directed to Analena Gilhome, DaedNBN Access Coordination,
on 03 9290 1872 or analena.gilhome@accc.gov.au

1.2 Time limit for ACCC assessment of the SAU

The CCA imposes a time limit for the ACCC’s assemshof Special Access
Undertakings. The ACCC must make a decision wisiirmonths of the lodgement of
the SAU with the ACCG,subject to its ability to extend this peribdf the ACCC
does not make a decision within this period, deemed to have accepted the SAU.

The ACCC may extend the decision-making periodraking its decision by giving a
written notice to NBN C3.Each extension must be for less than three méntfse

Competition and Consumer Act 2050152CBC(5).
Competition and Consumer Act 2050152CBC(7).
Competition and Consumer Act 2050152CBC(7).
Competition and Consumer Act 2050152CBC(7)(a).
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ACCC must explain in its notice why it was unalderake a decision on the SAU
during the original decision-making peri6d.

The time limit is also extended by the duratiorany periods during which:

= the ACCC is waiting for NBN Co to respond to aromhation request under
section 152CBB of the CCA — under section 152CBBhefCCA the ACCC may
request that NBN Co provide further informatiorthe ACCC about the SAU. The
ACCC may refuse to consider the SAU until NBN Ceegithe ACCC the
requested informatioh.

= the ACCC is waiting for NBN Co to respond to a resfufor a varied SAU —
under section 152CBDA of the CCA the ACCC may gise NBN Co a notice
specifying variations to the SAU. If NBN Co makés requested variations within
the time limit given on the notice, then the ACCdl wonsider the varied SAU as
if it was the original SAU. This means that the ACCC will provide its decision
within the time limits for the decision on the arigl SAU.

= the ACCC is undertaking public consultation on 8#dJ in accordance with
section 152CBD(2)(c°

The ACCC notes that, following its analysis of 8&U and the submissions of
interested parties, the ACCC intends to publisHitidings of its initial analysis in a
draft decision. The ACCC will invite further submigns on its draft decision. The
ACCC would expect that these submissions wouldamdpo the draft decision, and
would not expect a party to raise any further isghat were not raised in response to
this initial consultation paper or the supplementansultation paper.

Taking into account the submissions, the ACCC fweilin a view on whether to accept
or reject the SAU! The ACCC will publish the reasons for its decision

Under these arrangements, it is not possible te gidefinitive date by which the
ACCC will make its final decision on the SAU. Hoveeythe ACCC intends to make
its decision as soon as it is practicable to ddadong into account the scale and
complexity of the issues to be assessed, and tdpoged duration for the operation of
the SAU.

! Competition and Consumer Act 2050152CBC(7)(b).

The ACCC also has the power under section 13Bed€ompetition and Consumer Act 200
obtain information, documents and evidence frompangon, if relevant to the ACCC's
functions and powers under Part XIC or Metional Broadband Network Companies Act 2011

o Competition and Consumer Act 2050 152BCDA(3).
10 Competition and Consumer Act 2030 152CBC(6).
1 Competition and Consumer Act 2030 152CBC(2).




2 Introduction

2.1 The National Broadband Network

NBN Co is a wholly owned Commonwealth entity thas lbeen prescribed as a
government business enterprté&BN Co was created in order to design, build and
operate a new National Broadband Network (‘NBN'Yhe structure and function of
NBN Co is established by tidational Broadband Network Companies Act 2011

The NBN is intended to deliver high-data rate blmadl services at affordable prices
to all Australians? This will be achieved by building an access nekuing a
combination of optical fibre, wireless and sateltiéchnologies with the following
initial specifications:

= fibre-based coverage with data rates of up to 100sNb 93 per cent of premises;
and

= wireless or satellite coverage with data ratespotioul2 Mb/s to the remaining
7 per cent of premisés.

On 20 December 2010, the government releas&tatement of Expectatio{SoE)
regarding NBN Cd® The SoE sets out the government’s expectatiorssrarmber of
matters.

In particular, the SoE provides that the NBN wal & wholesale-only and open-access
network, offering wholesale Layer 2 bitstream pradwon a non-discriminatory

basis'’ It also provides that NBN Co must charge acceskese on the basis of
uniform national wholesale pricin.It is envisaged that this will create the
opportunity for access seekers to build upon NBRs ®asic offering in order to sell
both wholesale services to other retail serviceridiers (that is, bundled, aggregated
offerings) and differentiated retail services ditgto consumers and businessgs.

Further information about NBN Co and the NBN mayfduend atwww.nbnco.com.au

12 Explanatory memorandum Mational Broadband Network Companies Bill 2010

Telecommunications Legislation Amendment (NatiBnahdband Network Measures — Access

Arrangements) Bill 201(. 6.

Explanatory memorandum Mational Broadband Network Companies Bill 2010

Telecommunications Legislation Amendment (NatiBnahdband Network Measures — Access

Arrangements) Bill 201(. 1.

14 NBN Co,NBN Co Corporate Plan 2011-20187 December 2010, p. 11.

15 NBN Co,NBN Co Corporate Plan 2011-20187 December 2010, p. 12.

16 TheStatement of Expectatioissavailable at:
http://www.dbcde.gov.au/funding_and_programs/natiobroadband_network

13

1 The Hon Senator Penny Wong and The Hon Senatph&h ConroyStatement of
Expectations17 December 2010, p. 2.

18 The Hon Senator Penny Wong and The Hon Senatph&h ConroyStatement of
Expectations17 December 2010, p. 7.

19 The Hon Senator Penny Wong and The Hon Senatph8&h ConroyStatement of

Expectations17 December 2010, p. 2.




3 Legislative framework

This section provides an introduction to legislatibat governs access to services
provided by NBN Co, including:

= the object of the telecommunications access regime;
= an overview of the telecommunications access retjirateapplies to NBN Co;

= an overview of Special Access Undertakings undetr ¥& of the Competition
and Consumer Act 201@he CCA’), and the criteria that the ACCC mupply
when assessing such an undertaking;

= an overview of how Standard Forms of Access Agregrfseich as the WBA
formulated by NBN Co) operate in the telecommumicet regulatory regime; and

= an overview of the relationship between SpecialedsdJndertakings and other
ACCC functions and powers under the telecommurdnataccess regime.

3.1 Object of the telecommunications access regime

The object of the telecommunications access regrteepromote the long-term
interests of end-users of carriage services oenfces provided by means of carriage
services”’

This section outlines the matters that the ACCCtrhase regard to under Part XIC of
the CCA when determining whether a particular thpngmotes this objective.

3.1.1 Long-term interests of end-users

In determining whether a particular thing promdteslong-term interests of end-users
of carriage services, or services supplied by meénarriage services, the ACCC is
required to have regard to the objectives of:

= promoting competition in the markets for these wes?’

= achieving any-to-any connectivitg%in relation toréage services that involve
communication between end-usérsind

= encouraging the economically efficient use of, andnomically efficient
investment in:

= the infrastructure by which these services are lgegip® and

20 Competition and Consumer Act 2030 152AB(1).
2 Competition and Consumer Act 2030 152AB(2)(c).
= Competition and Consumer Act 2030 152AB(2)(d).




» any other infrastructure by which these services ar are likely to become,
capable of being suppliéd.

3.1.2 Promoting competition

In determining whether a particular thing is likébyresult in the achievement of
promoting competition, the ACCC must have regarth&extent to which the thing
will remove obstacles to end-users of listed seftagyaining access to listed
services®

The ACCC may also have regard to other relevantersatvhen determining whether a
particular thing is likely to result in the achiewent of promoting competitiof.

3.1.3 Achieving any-to-any connectivity

The objective of any-to-any connectivity is achigvie and only if, each end-user who
is supplied with a carriage service that involvesimunication between end-users is
able to communicate, by means of that service, eaith other end-user who is
supplied with the same service or a similar serwideether or not the end-users are
connected to the same telecommunications netfork.

3.1.4 Encouraging efficient use of and investment in infrastructure

In determining the extent to which a particulanthis likely to result in encouraging
the economically efficient use of and investmenhinastructure, the ACCC must have
regard to:

= whether itis, oris likely to become, technicdtasible for the services to be
supplied and charged for, having regard to:

= the technology that is in use, available or likeljpecome availabl&:

» whether the costs that would be involved in supglyand charging for, the
services are reasonable or likely to become resserisand

» the effects, or likely effects, that supplying, artrging for, the services would
have on the operation or performance of telecomaatioins networks?

= Competition and Consumer Act 2050 152AB(2)(e)(i).

2 Competition and Consumer Act 2050 152AB(2)(e)(ii).

» Section 152AB(2) of th€ompetition and Consumer Act 20d€fines “listed services” as
carriage services or services supplied by meaascafriage service.

% Competition and Consumer Act 2050152AB(4).

2 Competition and Consumer Act 2050152AB(5).

2 Competition and Consumer Act 2050152AB(8).

2 Competition and Consumer Act 2050 152AB(6)(a)(i).

% Competition and Consumer Act 2030 152AB(6)(a)(ii).
3 Competition and Consumer Act 2050 152AB(6)(a)(iii).




= the legitimate commercial interests of the supmiesuppliers of the services,
including the ability of the supplier or suppli¢esexploit economies of scale and
scope® and

= the incentives for investment in:
= the infrastructure by which the services are segpfi and

= any other infrastructure by which the services arare likely to become,
capable of being suppli€d.

In determining incentives for investment in infrasture, the ACCC is required to
have regard to the risks involved in making theestment®

The ACCC may also have regard to other relevantersatvhen determining whether a
particular thing is likely to result in the achiewent of encouraging the efficient use of
and investment in infrastructuféand when determining incentives for investment in
infrastructure®’

3.2 Overview of the telecommunications access regime
applying to NBN Co

Part XIC of the CCA establishes a telecommunicatiaccess regime that is
administered by the ACCC. The general purpose césscregimes is to facilitate
access to services provided by monopoly or bottlem#rastructure in order to
promote competition in related markets. This secgpimvides an overview as to how
the regime facilitates access to services provijegheans of the NBN Co network:

= Firstly, NBN Co must only supply services that deelared services (unless the
services are not eligible to be declared serviteBeclared services are services
that must be supplied to access seekers upon teques

= Secondly, once its services are declared, NBN Ceqgsired to comply with
applicable Standard Access ObligatiGhs.

= Finally, NBN Co must comply with Standard Accesdi@ddions in accordance
with the terms and conditions specified in applieakccess Agreements, Special
Access Undertakings, Binding Rules of Conduct andess Determinatiorf§.

32 Competition and Consumer Act 2050 152AB(6)(b).
B Competition and Consumer Act 2050 152AB(6)(c)(i).
3 Competition and Consumer Act 2050 152AB(6)(c)(ii).
® Competition and Consumer Act 2050 152AB(7A).

% Competition and Consumer Act 2050 152AB(7).

37 Competition and Consumer Act 2050152AB(7B).

8 Competition and Consumer Act 2030 152CJA(L).

3 Competition and Consumer Act 2030 152AXB.

40 Competition and Consumer Act 2030 152AY.




3.2.1 Declared services

Part XIC provides three means by which servicesatasupplied by NBN Co, or are
capable of being supplied by NBN Co, may becoméaded services:

= Firstly, the ACCC may decide to declare NBN-reladedvices after conducting a
public inquiry®*

" Se(itz)ndly, the ACCC may accept a Special Access ithldieg given by NBN
Co.

= Thirdly, NBN Co may publish a Standard Form of Asségreement relating to
access to the serviée.

As noted, NBN Co is specifically prohibited frompglying services that are listed
carriage services (within the meaning of Tedecommunications Act 1990r that
facilitate the supply of listed carriage serviaasless these services are declared
services

3.2.2 Standard Access Obligations

Standard Access Obligations under Part XIC redhiegorovision of access to declared
services in order for access seekers to providéagarservices or content services
using declared servicés.

Part XIC provides for specific Standard Access @dilons, known as Category B
Standard Access Obligations, to apply to declaeedices provided by NBN C8.The
Category B Standard Access Obligations that agpNBN Co in respect of declared
services are:

= to supply a declared service upon reqdést;
= to provide interconnection to facilities upon resitf& and
= to supply any service using conditional accessocnst equipment that is necessary

in order for a service provider to provide carrizgevices and/or content services
by means of the declared service, upon rediiest.

4 Competition and Consumer Act 2050 152AL(8A).
42 Competition and Consumer Act 2050 152AL(8E).
. Competition and Consumer Act 2050152AL(8D).
4 Competition and Consumer Act 2050152CJA(1).
® Competition and Consumer Act 2050 152AA.

4 Competition and Consumer Act 2050 152AXB.

4 Competition and Consumer Act 2030 152AXB(2).
8 Competition and Consumer Act 2030 152AXB(4).
49 Competition and Consumer Act 2030 152AXB(5).




3.2.3 Compliance with Standard Access Obligations

Carriers and carriage service providers are requoeomply with applicable Standard
Access Obligations under Part Xi€.

The terms and conditions on which a carrier orraage service provider is to comply
with applicable Standard Access Obligations magpezified in relation to a range of
matters. Part XIC provides that these terms anditons can be set out in a number of
different documents, being:

= an Access Agreemenitwhich is an agreement between the carrier (access
provider) and an access seeker for the supplydéck services within the
meaning of section 152BE of the CCA;

= a Special Access Undertaking that has been accbptéte ACCC*

= Binding Rules of Conducf which are written rules made by the ACCC where
there is an urgent need to make such rules. Ths®may specify any or all terms
and conditions for compliance with any or all apable Standard Access
Obligations® or require compliance with any or all applicabtar®lard Access
Obligations in a manner specified in the rutand

= Access Determinatior™S,which are written determinations relating to asdesa
declared service that are made by the ACC&ccess determinations may specify
any or all terms and conditions for compliance veitty or all applicable Standard
Access Obligation®

Part XIC establishes a hierarchy between the dontste allow parties to identify
which terms and conditions for compliance with 8tandard Access Obligations are to
apply in relation to a declared service, partidylar the event of inconsistency
between the documents. In relation to compliandbk thie Standard Access
Obligations, the hierarchy under Part XIC estalgisstihat terms and conditions about a
particular matter contained in a document highghéabove list will prevail over
terms and conditions about that same matter spdatfia document lower in the list.
For example, an access provider must comply withgeand conditions in relation to a
particular matter that are specified by an AccegseeAment, even if terms and
conditions about the same matter are containedyirSpecial Access Undertaking,
Binding Rules of Conduct or Access Determinafion.

%0 Competition and Consumer Act 2038. 152AZ and 152BA.
o1 Competition and Consumer Act 2050152AY(2)(a).

32 Competition and Consumer Act 2050 152AY(2)(b).

3 Competition and Consumer Act 2050 152AY(2)(c).

4 Competition and Consumer Act 2050152BD(1)(a).

» Competition and Consumer Act 2050152BD(1)(b).

6 Competition and Consumer Act 2050 152AY (2)(d).

37 Competition and Consumer Act 2030152BC(1).

8 Competition and Consumer Act 2050 152BC(3)(a).

9 Competition and Consumer Act 2030 152AY.
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3.2.4 Non-discrimination obligations

Part XIC imposes non-discrimination obligations adBN Co and other designated
superfast network providef8.

The requirements of the non-discrimination obligasi relating to NBN Co are that:

= NBN Co must not discriminate between access se@kemmplying with its
Category B Standard Access Obligations, and irt#ingying on of activities related
to the supply of declared servicésand

= NBN Co must not discriminate in favour of itselftime supply of declared
service?

The ACCC has recently published draft explanatoayemal on its website relating to
these non-discrimination obligations. This drafplaxatory material provides guidance
on when NBN Co may or may not offer different teramsl conditions of access
between access seekers. Broadly, the guidancs state

= if NBN Co offers different terms and conditionsaccess seekers in different
classes (e.g. with different operational or tecahiequirements, or purchasing
different products); or

= if any differences in the offer of terms and corhis to access seekers within the
same class are consistent with the long-term istei@ end-users,

the ACCC will consider that NBN Co has not breactitedinon-discrimination
provisions.

The explanatory memorandum to fhelecommunications Legislation Amendment
(National Broadband Network Measures — Access Ayeaments) Bill 201hotes that
the ACCC would refer to its explanatory materiadssessing a Special Access
Undertaking®

For further information about the ACCC'’s approaglassessing compliance with the
non-discrimination obligations under Part XIC, geaefer to the draft explanatory
material available on the ACCC website:
http://www.accc.gov.au/content/index.phtml/item@B%36

3.2.5 NBN Co conduct authorised under Part XIB

Part XIB of the CCA establishes a special regimedgulating anti-competitive
conduct in the telecommunications industry thati@ppn addition to Part IV of the
CCA.

e Competition and Consumer Act 2058. 152AXC and 152AXD.
oL Competition and Consumer Act 2058. 152AXC(1) and 152AXD(1).
62 Competition and Consumer Act 2050 152AXC(7).

&3 Revised explanatory memoranduntTtlecommunications Legislation Amendment (National

Broadband Network Measures — Access Arrangemeiit®M®1, p. 12.
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This regime is closely related to the telecommuioca access regime contained in
Part XIC of the CCA. Certain sections of Part X&er to conduct of NBN Co that is
authorised under Part XIB in order to achieve asistant approach to regulation of
this conduct under both regimes.

NBN Co is authorised under Part XIB to:

= refuse to permit interconnection of facilities dbeation that is not a listed point of
interconnectioff if the refusal is reasonably necessary to achieverm national
pricing of eligible services provided by NBN €b;

= refuse to supply designated access services (nathelccess Virtual Circuit, the
Connectivity Virtual Circuit, and the Network-Netvkolnterface services supplied
by NBN Co) on a standalone basis if the refuse@asonably necessary to achieve
uniform national pricing of eligible services prdet by NBN Cd* and

= engage in conduct that is reasonably necessachievee uniform national pricing
of eligible services provided by NBN ¢b.

The relevant sections of Part XIC that refer tg thuthorised conduct are set out in

sections 3.3.2.1 and 3.3.2.3 of this consultatapep.

3.3 Overview of Special Access Undertakings under Part
XIC

This section sets out an introduction and oventigw
= the features of Special Access Undertakings;

= the legislative criteria that the ACCC must applyen assessing a Special Access
Undertaking given by NBN Co;

= the effect and enforcement of an accepted Specieégs Undertaking; and

= the variation and withdrawal of an accepted Spettakess Undertaking.

o4 A point of interconnect is a geographical locatighere two or more networks interconnect and

exchange traffic. An NBN point of interconnect vkt the location where an access seeker will
connect its own network to the NBN and provide B@wto end-user customers. Listed points
of interconnect are points of interconnect thatsrecified in a written list prepared by the
ACCC under section 151DB(1) of tikompetition and Consumer Act 201Burther detail

about NBN Points of Interconnect is available o ACCC website:
http://www.accc.gov.au/content/index.phtml?itemI82992

& Competition and Consumer Act 2030 151DA(2).
e Competition and Consumer Act 2030 151DA(3).
&7 Competition and Consumer Act 2030 151DA(4).
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3.3.1 Features of a Special Access Undertaking

Part XIC allows NBN Co to give a Special Access b&aking to the ACCC in certain
circumstance NBN Co may choose to give such an undertakingeoXCCC in
connection with the provision of access to a listediage service, or a service that
facilitates supply of a listed carriage senite.

Part XIC provides that a Special Access Undertakingt satisfy certain requirements
and include certain commitments. It may also inelother commitments.

Firstly, the undertaking must:

= specify the expiry time of the undertakifftand

= be in a form approved in writing by the ACCE.

Clause 7 of the SAU given by NBN Co refers to thpigy time of the undertaking.
Secondly, the undertaking must state that NBN Co:

= agrees to be bound by Category B Standard Accetigafbns’? and

= undertakes to comply with the terms and conditspecified in the undertaking in
relation to the Category B Standard Access Oblgati®

Clause 1 of the SAU given by NBN Co refers to thpl@ation of Category B
Standard Access Obligations and how NBN Co will ppmwith any applicable
Category B Standard Access Obligations.

Thirdly, an undertaking given by NBN Co may alsatstthat NBN Co will:

= engage in specified conduct in relation to acoeskd service, and will do so on
such terms and conditions as are specified in tidenaking’* and

= engage in specified conduct in relation to certdirer matters (such as developing
new eligible services or enhancing a declared se){i

The SAU given by NBN Co includes commitments toagegin specified conduct in
relation to a range of matters, such as commitnmaatde in Schedule 6 (Product
Development and Withdrawal).

o8 Competition and Consumer Act 2058. 152CBA(1)(b) and (2).
69 Competition and Consumer Act 2050152CBA(2).

0 Competition and Consumer Act 2050152CBA(6).

n Competition and Consumer Act 2050 152CBA(4).

” Competition and Consumer Act 2050 152CBA(3A)(a).

n Competition and Consumer Act 2050 152CBA(3A)(b).

“ Competition and Consumer Act 2030 152CBA(3B).

" Competition and Consumer Act 2030 152CBA(3C).
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In addition, an undertaking may provide for NBN t©cextend, or further extend, the
expiry time of the undertaking, provided:

= any extension is approved by the AC&&nd

= the undertaking sets out the criteria to be apgliethe ACCC in deciding whether
to approve any extensidh.

Clause 7 of the SAU given by NBN Co concerns extensf the operation of the
undertaking.

Finally, an undertaking may:

= provide for the ACCC to perform functions or powgrselation to the
undertaking®® and

= provide that a term or condition specified in tmelertaking is a fixed principles
term or condition for a certain period of tirfte.

The SAU given by NBN Co provides for the ACCC tafpen various functions or
powers in relation to the undertaking, such as A@p@roval of certain price increases
proposed by NBN Co under clause 4 of Schedule isgRontrols). However, the

SAU does not specify any fixed principles terms aodditions.

3.3.2 Legislative criteria for assessment of a Special Access
Undertaking

After assessing a Special Access Undertaking, €@ is required to make a
decision to accept or to reject the undertakfhi§the ACCC does not make a decision
about the undertaking within six months after reicgj the undertaking, or this period
as extended! the ACCC is taken to have made a decision to a¢hepundertaking at
the end of the six month peri6d.

The criteria that the ACCC must apply when makirtgaision to accept or reject the
SAU given by NBN Co are set out in the followingtens.

3.3.21 Criteriafor acceptance of a Special Access Undertaking

In deciding whether to accept or to reject a Speéaaess Undertaking, the ACCC
must not accept the undertaking unless:

° Competition and Consumer Act 2050152CBA(9)(a).
I Competition and Consumer Act 2050152CBA(9)(b).
8 Competition and Consumer Act 2050 152CBA(10A).
I Competition and Consumer Act 2050 152CBAA(L).
8 Competition and Consumer Act 2030152CBC(2).

8L Competition and Consumer Act 2030 152CBC(7).

82 Competition and Consumer Act 2030 152CBC(5).
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= it has published the undertaking and invited petpimake submissioffsand
considered any submissions made within the spedifiee limit>*

= jtis satisfied that the undertaking is consisteitth any Ministerial pricing
determinatiorf®

= itis satisfied that the terms and conditions dpegtin the undertaking about
compliance with the Category B Standard Accessdabbns are consistent with
these obligatiorf§ and are reasonabfé;

= jtis satisfied that any conduct specified by theertaking in relation to access will
promote the long-term interests of end-u§&emd the related terms and conditions
are reasonabl&and

= jtis satisfied that any conduct specified by theertaking in relation to certain
matters (such as developing new eligible servicenbancing a declared service)
will promote the long-term interests of end-us&rs.

In order for the ACCC to make a decision to acteptSAU, the ACCC must be
satisfied of each of the above matters for theogettiat the SAU is in operation. As
discussed in section 4.1.8 of this consultatiorepadBN Co has proposed that the
SAU shall operate until 30 June 2040.

However, the ACCC is not required to be satisfleat price-related terms and
conditions are consistent with the Category B Stathédccess Obligations, or are
reasonable, if these price-related terms and dongiare reasonably necessary to
achieve uniform national pricing of eligible NBNrgees?*

The ACCC is also not required to be satisfied ttahs and conditions are consistent
with the Category B Standard Access Obligationgrerreasonable, if the terms and
conditions relate to certain conduct by NBN Codtielg to interconnection and
bundling of access services) that is authorise@uRdrt XIB of the CCA? This
authorised conduct is discussed further in se@i@rb of this consultation paper.

The ACCC further notes that there is no Ministepiating determination in force at
this time.

8 Competition and Consumer Act 2030 152CBD(2)(d)(i).
84 Competition and Consumer Act 2050 152CBD(2)(d)(ii).
& Competition and Consumer Act 2050152CBD(2)(c).

8 Competition and Consumer Act 2050152CBD(2)(b)(i).
87 Competition and Consumer Act 2050 152CBD(2)(b)(ii).
8 Competition and Consumer Act 2050152CBD(2)(ca)(i).
8 Competition and Consumer Act 2050152CBD(2)(ca)(ii).
%© Competition and Consumer Act 2030152CBD(2)(cb).

o Competition and Consumer Act 2030 152CBD(5A)(d).
92 Competition and Consumer Act 2050 152CBD(5C)(b).
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3.3.2.2 Criteriafor assessing whether termsand conditions ar e reasonable
In determining whether particular terms and coodsgiare reasonable, the ACCC must
have regard to:

= whether the terms and conditions promote the lengrinterests of end-usets;

= the legitimate business interests of NBN Co, andNNB's investment in facilities
used to supply the declared service conceffied:

= the interests of persons who have rights to useébtared service concern&d;
= the direct costs of providing access to the dedlaesvice concernet;

= the operational and technical requirements necg$sathe safe and reliable
operation of a carriage service, a telecommuninatieetwork or a facility” and

= the economically efficient operation of a carriagevice, a telecommunications
network or a facility’®

However, in determining whether terms and cond#iare reasonable, the ACCC is
not limited to having regard only to the mattessdd abové?

The matters that the ACCC is required to have etawhen assessing whether a
particular matter promotes the long-term intere$@nd-users are set out above in
section 3.1.1.

3.3.23 Reasonsfor which the ACCC must not reject a Special Access Undertaking

Part XIC prescribes three reasons for which the B8@aist not reject a Special Access
Undertaking.

Firstly, if the undertaking contains price-relatedns and conditions that are
reasonably necessary to achieve uniform nationeihgrof eligible NBN services, the
ACCC must not reject the undertaking for a reaba toncerns the price-related terms
and conditions

Secondly, if certain conduct by NBN Co (relatingriterconnection and bundling of
access services) is authorised under Part XIBeoaGA, the ACCC must not reject

% Competition and Consumer Act 2050152AH(1)(a).
o Competition and Consumer Act 2050 152AH(1)(b).
% Competition and Consumer Act 2050 152AH(1)(c).
% Competition and Consumer Act 2050 152AH(1)(d).
o7 Competition and Consumer Act 2050152AH(1)(e).
%8 Competition and Consumer Act 2050 152AH(1)(f).
9 Competition and Consumer Act 2030 152AH(2).

100 Competition and Consumer Act 2030152CBD(5A)(c).
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the undertaking for a reason that concerns thisecti® This authorised conduct is
discussed further in section 3.2.5 of this consioltgpaper.

Finally, if the ACCC has accepted a Special Actérsdertaking given by a person that
contains fixed principles terms or conditions thi in effect, the ACCC must not
reject another undertaking given by this persoreiation to the same service for
certain reasons relating to corresponding fixedgipies terms or conditior!§?

However, the ACCC notes that no Special Access takiag containing fixed
principles terms or conditions has been given bjNNB> and accepted by the ACCC.

3.3.3 Effect and enforcement of an accepted Special Access
Undertaking

If the ACCC makes a decision to accept a Speciakse Undertaking, the undertaking
will have three effects:

= Firstly, the undertaking would specify some oradlthe terms and conditions upon
which NBN Co must comply with applicable Categorptndard Access
Obligations, subject to the hierarchy of terms aadditions for compliance with
these obligations that is discussed in sectiorB&Pthis consultation paper.

= Secondly, Access Determinations and Binding Rulésamduct that are made by
the ACCC would have no effect to the extent of msistency with the
undertaking:®®

= Finally, NBN Co would be required to comply with adbmmitments set out in the
undertaking, subject to the hierarchy of terms @matitions for compliance with
these obligations that is discussed in sectiorB&Rthis consultation paper.
Compliance with Standard Access Obligations in edaace with these
commitments is a carrier licence condition and iserprovider rulé® Failure to
comply is subject to penalties specified in Tdecommunications Act 1997

Part XIC also provides for the ACCC, and otheriparnvhose interests are affected by
a Special Access Undertaking that is in operatomnforce the undertaking in the
Federal Court® If the Federal Court is satisfied that the penstio gave the Special
Access Undertaking has breached the undertakinggytmake any or all of the
following orders:

= an order directing the person who gave the undiegak comply with the
undertaking™°°

101 Competition and Consumer Act 2050152CBD(5C)(a).

102 Competition and Consumer Act 2050152CBAA(5)(h).

103 Competition and Consumer Act 2058. 152CBIA and 152CBIB.
104 Competition and Consumer Act 2038. 152AZ and 152BA.

105 Competition and Consumer Act 2030152CD(2).

106 Competition and Consumer Act 2050 152CD(3)(a).
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= an order directing the person who gave the undedak compensate any other
person who has suffered loss or damage as a oéshk breach®” and

= any other order that the Court thinks appropriste.

3.3.4 Variation and withdrawal of a Special Access Undertaking

Part XIC provides for a person that has given aclapéccess Undertaking to vary or
withdraw the undertaking while it is in operation.

If a person gives a variation of a Special Accerdéstaking to the ACCE? the

ACCC must decide whether to accept or reject thiatian*'° In assessing a variation,
the ACCC must apply the criteria that apply to dssessment of an undertaking,
which are set out in section 3.3.2 of this consigltepaper.

A person may also withdraw a Special Access UnKiergegiven by the person while
the undertaking is in operation by giving writtestioe to the ACCC?? If the service

to which the undertaking relates is not a declaegdice (other than by virtue of
acceptance of the undertaking by the ACCC), thegremust also inform the ACCC in
writing, at least 12 months before giving the netic the ACCC, that the person
proposes to withdraw the undertakirg.

There is no provision under Part XIC for the ACQ@®therwise vary or set aside the
terms of a Special Access Undertaking once it lees laccepted by the ACCC.

3.4 Overview of Standard Forms of Access Agreement

Part XIC provides for an NBN Corporation to formel@and publish open offers to
provide access to its servicé§ The terms and conditions that comprise theseffer
are known as Standard Forms of Access Agreement.

If a Standard Form of Access Agreement is availabl& BN Co’s website, at the
request of an access seeker NBN Co is obligedtty arto an Access Agreement with
an access seeker on the terms and conditions nedtai the Standard Form of Access
Agreement:*® Publication of a Standard Form of Access AgreerhgMiBN Co on its
website also has the effect of declaring its ses/t® A Standard Form of Access
Agreement therefore provides one means by whickcaass seeker may obtain access,
and once executed, for NBN Co to comply with afgille Category B Standard

Access Obligations.

107 Competition and Consumer Act 2030152CD(3)(b).
108 Competition and Consumer Act 2050152CD(3)(c).
109 Competition and Consumer Act 2050152CBG(2).
110 Competition and Consumer Act 2050152CBG(3).
1L Competition and Consumer Act 2050152CBG(4).
12 Competition and Consumer Act 2050152CBI(2).
13 Competition and Consumer Act 2050152CBI(2)(b).
14 Competition and Consumer Act 2030 152CJA(2).
15 Competition and Consumer Act 2030 152CJA(2).
116 Competition and Consumer Act 2030 152AL(8D).
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At the time of publication of this consultation gapNBN Co has formulated and
published four Standard Forms of Access Agreement:

the First Release Sites Trial Agreement;

the First Release Satellite Service (Trial) Agreetne

the Interim Satellite Service Agreement (First Rel; and

the Wholesale Broadband Agreement (WBA).

Each of these Standard Forms of Access Agreemeravailable on NBN Co’s
website at the time of publication of this constidta paper.

Entry into an Access Agreement based on a Starktard of Access Agreement is a
commercial decision for persons who may wish tos/ig® services utilising the NBN
Co Network. Part XIC does not provide a role far &CCC in relation to the
formulation of a Standard Form of Access Agreemamnd, the ACCC is not assessing
the terms and conditions contained in any StanBarth of Access Agreement as part
of its assessment of the SAU given by NBN Co, ekteghe extent they form part of,
or are incorporated into, NBN Co’s SAU.

The ACCC notes that a person who has signed ansAdgreement based on a
Standard Form of Access Agreement may, until suoteds Agreements conclude, not
be able to obtain access to the NBN Co Networlcaoedance with terms and
conditions which may be specified by the ACCC iy Binding Rules of Conduct or
Access Determinations applying to NBN Co, to theeekthat any terms and
conditions in these documents are inconsistent thighAccess Agreemeht’

The ACCC published an open letter on its websitd biNovember 2011 in relation to
concerns expressed by a number of access seekertsogiportunities to seek recourse
to the ACCC in respect of terms and conditionsazkas to the NBN Co netwot®

In this letter, the ACCC expressed the view thatdbmmitment made by NBN Co to
reduce the term of the WBA to 12 months had migdahe ACCC’s immediate
concerns in this respect, and allowed NBN Co addstry to focus on the formal
assessment of NBN Co's SAU. The ACCC also statdttis committed to ensuring
that there is an effective regulatory frameworlliace as soon as is practicable and
ideally prior to the expiry of the 12 month termtbé WBA.

3.5 Relationship between Special Access Undertakings
and ACCC powers under Part XIC

The ACCC notes that the SAU lodged by NBN Co dasssat out comprehensive
regulated terms and conditions for access to NBIS €ervices.

1 Competition and Consumer Act 20%8. 152BDB and 152BCC.
118 ACCC, Letter to access seekefisl November 2011, available at:
http://www.accc.gov.au/content/index.phtml?item|8£6880
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However, the ACCC also notes that it has the giiitspecify additional regulated
terms and conditions in regulatory documents sgdBiading Rules of Conduct or
Access Determinations, subject to the hierarchgidished under Part XIC that is

discussed in section 3.2.3.

Additional regulated terms and conditions specifigdhe ACCC may address a broad
range of matters, particularly where the SAU domtsaldress a matter. For example,
when making an Access Determination, the ACCC nalyesss any matters relating to
access to a declared servit®.Some examples of matters that may be addresstby
ACCC in an Access Determination are set out inieed52BC(3) of the CCA. The
ACCC may also specify fixed principles provisiohattmust be included in subsequent
Access Determinations®

If the ACCC does specify additional regulated teemd conditions, it is generally
required to have regard to similar consideratiohsnmmaking Access Determinations
and Binding Rules of Conduct to those that applgnrvimaking a decision to accept or
to reject the SAU*

19 Competition and Consumer Act 2050152BC(1).

120 Competition and Consumer Act 2058. 152BCD(1).

For example, the ACCC must consider the promaticthe long-term interests of end-users
under section 152BCA(1)(a) of ti@ompetition and Consumer Act 20d&8en making Access
Determinations, and under section 152BDAA(1)(a) mwheaking Binding Rules of Conduct
(unless it is not reasonably practicable to ddhswing regard to the urgent need to make the
Binding Rules of Conduct).
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4  Overview of the Special Access Undertaking
and issues for comment

The SAU is designed with general commitments than@ade by NBN Co set out in
initial clauses, and with the implementation ofsheommitments through more
specific undertakings being contained in 12 Scheslattached to the SAU.

As discussed in section 3.3.3 of this consultapiaper, if the ACCC makes a decision
to accept the SAU, the commitments made by NBNriCtbhe SAU will be enforceable
by the ACCC, or by any person whose interests fieetad by a contravention,
through orders from the Federal Cotftt.

A brief overview of the terms and conditions spedifin the SAU is provided below.

The ACCC seeks submissions from interested pahasaddress the following general
guestions about the SAU.

| ssuesfor comment

Please provide views on the conduct, terms andittons included in the SAU. In
your response, please have regard to the statatioeyia outlined in section 152CBD
of the CCA and summarised in section 3.3.2 of ¢hissultation paper.

Is Schedule 1 incorporated into the SAU with suéfit clarity and certainty?

Do the definitions adopted in Schedule 1 providecftective operation of other
commitments included in the SAU?

Are the definitions in Schedule 1 reasonable amsistent with current industry
practice?

4.1 Preliminaries

The initial clauses of the SAU:
= concern mandatory features of a Special Access fthidieg; and

= set out a range of commitments, including by refeeeto the Schedules to the
SAU.

These clauses are discussed in turn, below.

122 Competition and Consumer Act 2030152BB(1).
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4.1.1 Background

The Background section of the SAU sets out a nurabegcitals by NBN Co. In
particular, clause H states that the SAU contaitepelated terms and conditions that
are reasonably necessary to achieve uniform natamalesale pricing.

4.1.2 Compliance

Clause 1 of the preliminaries to the SAU sets petsgic commitments about the
application of Part XIC:

= Clause 1.1 refers to the application of CategoSté&dard Access Obligations to
the NBN Access Service.

= Clause 1.2 discusses how NBN Co will comply witly applicable Category B
Standard Access Obligations.

For more information about Category B Standard Asd@bligations and mandatory
elements of a Special Access Undertaking, pledset@sections 3.2.2 and 3.3.1
respectively of this consultation paper.

4.1.3 NBN Access Service and Product Components

Clause 2 of the preliminaries to the SAU concehasservice that is the subject of the
undertaking:

= Clause 2.1 states that the SAU is given in relaiootme NBN Access Service,
which is defined in Schedule 2 (NBN Access Service)

= Clause 2.2 sets out how NBN Co proposes to supplfNBN Access Service.

= Clause 2.3 describes the supply of product comgseneraccordance with
Schedule 3 (Product Components) as the means lphWBN Co will supply the
NBN Access Service.

= Clause 2.4 refers to ancillary services which iéIsupplied subject to the terms of
the SAU, and the relationship of these servicaheédNBN Access Service.

= Clause 2.5 relates to the introduction, variatiod withdrawal of product
components and product features in accordanceSeitiedule 6 (Product
Development and Withdrawal).

= Clause 2.6 refers to the WBA, and outlines comnmmitsi@bout the terms that will
be contained in Standard Forms of Access Agreement.

= Clause 2.7 states that NBN Co will provide eachamsr with the option to align
the terms of its Access Agreement with the termhefSAU, subject to NBN Co’s
non-discrimination obligations. The process fogmiing the terms of an existing
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Access Agreement with the terms of the SAU is deedrin clause F3 of the
WBA.

The Schedules to the SAU referred to above areisksc in more detail in other
sections of this consultation paper:

= Schedule 2 (NBN Access Service) is discussed itiased.2.1.
= Schedule 3 (Product Components) is discussed tioset2.2.
= Schedule 6 (Product Development and Withdrawal)ssussed in section 4.2.4.

Ancillary services are also discussed in more Hetaection 4.2.5 of this consultation
paper.

4.1.4 Pricing Requirements

Clause 3 of the preliminaries to the SAU relatetheoprice of access to the NBN Co
network:

= Clause 3.1 sets out a commitment to price acceshkipts in accordance with this
section of the SAU.

= Clause 3.2 contains a commitment to price certedess products in accordance
with Schedule 5 (Price Controls).

= Clause 3.3 sets out the limits on changes in tloepof access products and
ancillary services, including limitations that aletermined in accordance with
Schedule 5 (Price Controls).

= Clause 3.4 sets out how NBN Co will determine atipirices of access products
and ancillary services, along with the exclusiveitations that will apply under
Schedule 5 (Price Controls) and Schedule 7 (LomghnTRevenue Constraint
Methodology).

The Schedules to the SAU referred to above areisssd in more detail in other
sections of this consultation paper:

= Schedule 5 (Price Controls) is discussed in se&ibri.

= Schedule 7 (Long Term Revenue Constraint Methogdlmgdiscussed in section
5.2.5.

4.1.5 Long-term revenue constraint methodology

Clause 4 of the preliminaries to the SAU relatetheomethodologies used to determine
the overall revenues that NBN Co may earn for mhog access to its network:
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= Clause 4.1 establishes a commitment to price aguessicts in accordance with an
overall revenue limit determined under this sectiad Schedule 7 (Long Term
Revenue Constraint Methodology).

= Clause 4.2 concerns the methodology used to deteravierall revenues that will
apply from the commencement of the SAU.

= Clause 4.3 concerns the transition of this methmgioto the methodology that will
apply later in the operation of the SAU.

= Clause 4.4 concerns the methodology used to deteravierall revenues that will
apply later in the operation of the SAU.

= Clause 4.5 concerns the costs that NBN Co maydedin its overall revenues in
accordance with the rules specified in Scheduler8dency).

The Schedules to the SAU referred to above areisksc in more detail in other
sections of this consultation paper:

= Schedule 7 (Long Term Revenue Constraint Methogdlmgdiscussed in section
44.1.1.

= Schedule 8 (Prudency) is discussed in section.5.5.4

4.1.6 Non-price terms and conditions

Clause 5 of the preliminaries to the SAU relatestter non-price matters covered by
the SAU:

= Clause 5.1 sets out a list of non-price relatederatind a commitment by NBN
Co to comply with Schedule 11 (Non-price terms eonditions) in relation to
these matters.

= Clause 5.2 requires NBN Co to comply with the r@stablished by Schedule 12
(Dispute Management Rules) that NBN Co has proptsetthe resolution of
disputes under an Access Agreement.

= Clause 5.3 provides for NBN Co to undertake anrebrting on specific aspects
of the SAU to the ACCC in accordance with Sched@d€Reporting).

The specific commitments referred to above in retato the non-price terms and
conditions set out in clause 5.1(a) to (n) of tA&JSare discussed in section 5.4 of this
consultation paper.

The Schedules to the SAU referred to above areisksc in more detail in other
sections of this consultation paper:

= Schedule 12 (Dispute Management Rules) is discussszttion 5.4.1.
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Schedule 10 (Reporting) is discussed in section 5.6

4.1.7 Regulatory recourse

Clause 6 of the preliminaries to the SAU sets aueghanism for NBN Co and Access
Seekers to seek resolution of specific disputesiaieoms and conditions of access by
the ACCC:

Clause 6.1 confers powers on the ACCC to resolsieuties about certain terms and
conditions that arise between NBN Co and Acceske3serior to execution of an
Access Agreement, and sets out a dispute notibicand resolution procedure,
including strict timeframes to be followed by th€&C and the parties to the
dispute.

Clause 6.2 sets out criteria that the ACCC muslyappen making a decision to
resolve a dispute, as well as certain restrictiggen decisions of the ACCC.

Clause 6.3 requires NBN Co to publish regulatoopuese decisions made by the
ACCC on the NBN Co website. NBN Co must also inelterms and conditions
determined by the ACCC under a regulatory recodesgsion in its WBA and
provide an opportunity for existing Access Seekermslect to adopt the terms and
conditions in certain circumstances.

The ACCC notes that this conferral of power untder$AU supplements the existing
ACCC powers to make Binding Rules of Conduct anchéde Access Determinations
that are discussed in section 3.2.3 of this coasatt paper.

4.1.8 Term, variation, withdrawal and extension of the SAU

Clause 7 of the preliminaries to the SAU relatewhen the SAU operates, and how it
may change or cease to operate:

Clause 7.1 provides for the SAU to commence whered by the ACCC.
Clause 7.2 provides for the SAU to expire on 30J2040.

Clause 7.3 states that NBN Co may request the A@G@ry the SAU at any time,
and outlines the reviews that NBN Co must undertaleecordance with Schedule
9 (Review and variation of aspects of SAU).

Clause 7.4 concerns how NBN Co may withdraw the $liting its operation.
Clause 7.5 provides for NBN Co to request ACCC ayalrfor an extension of the

term of the SAU, and sets out the criteria to bgiad by the ACCC when
considering such a request.

Schedule 9 (Review and variation of aspects of Séfuhe SAU is discussed in more
detail in section 5.7 of this consultation paper.
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4.1.9 Interpretation

Schedule 1 (Dictionary and Interpretation) of t#dJSsets out a range of definitions
and rules that are designed to be used for intexjiwa of the undertaking.

4.2 Service description and products

The scope of NBN Co’s commitments in the SAU isitéd to the service described in
the SAU as the subject of the undertaking. It edfore important that the service
description is accurate and complete. Relatedispitis important that the intended
distinction between a service’s description, vetbasterms and conditions on which
that service is supplied, is clear.

4.2.1 NBN Access Service

The service description in Schedule 2 (NBN AccemwviSe) of the SAU describes the
‘NBN Access Service’, which is specified as a Laeservice supplied on the NBN Co
network for the purpose of enabling an access segldownstream service provider to
supply carriage services or content serviéédhe service is provided on the part of
the NBN Co network between the end-user premiségtarelevant point of
interconnect (POI). It is made up of ‘Product Comgats’, which are discussed in
section 4.2.2 of this consultation paper.

Schedule 1 (Dictionary and Interpretation) of thdJSstates that Layer 2 refers to the
‘data link’ layer of the open system interconnect{®SI) model for computer
communications. The SAU specifies that the NBN Asc8ervice will also include
some components from Layers 1 (‘physical’) andi@€rnet Protocol’) in the OSI
model*** Clause 1.2 of Schedule 3 (Product Component®)sstaat limited Layer 3
awareness may be incorporated to support servitdsas voice telephony, multicast,
and priority encoding.

The description of the NBN Access Service meansNBiN Co supplied ‘ancillary
services’, which are discussed in section 4.2 thisfconsultation paper, are excluded
from its scope. Similarly, the scope of the NBNcAss Service does not include, and
NBN Co does not supply:

= end-user equipment;

= backhaul services from NBN Co POls to retail senpcovider POls; and

= content or applications.

123 ‘Carriage service’ and ‘content service’ are defl in the Schedule 1 (Dictionary and

Interpretation) of the SAU to have the meaning®gilsy section 7 of th€elecommunications
Act 1997

124 NBN Co,Special Access Undertaking December 2011, Schedule 2 (NBN Access Service),
clause 2.
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4.2.2 Product components

The NBN Access Service is delivered by means oésd\components (known as
‘Product Components’). These are defined as:

the product components described in clause 1.Tlé@ile 3 (Product
Components) (and outlined in section 4.2@. this consultation paper);

the product components offered for supply by NBNaSat the date on which
NBN Co receives written notice of the acceptancthefSAU from the ACCC
(outlined in section 4.2.2.2 of this consultati@pgpr);

the product components identified within the ‘laitProduct Roadmap’, which is
defined in Schedule 1 (Dictionary and Interpretati@utlined in section 4.2.2¢f
this consultation paper); and

any new and varied product components introduceldB) Co pursuant to
Schedule 6 (Product Development and Withdrawal)ifad in section 4.2.2.4 of
this consultation paper).

4.2.2.1 Product Componentsin clause 1.1 of Schedule 3 of the SAU

Clause 1.1 of Schedule 3 of the SAU lists four basoduct components:

aUser Network Interface (UNI):** the (physical interface) where the end-user’s
equipment connects to NBN Co’s network, eitherta gart or a voice port. There
will be a UNI at every end-user’s premises.

anAccess Virtual Circuit (AVC):'*® an Ethernet-based Layer 2 virtual connection
that carries traffic to and from an end-user onfilie, wireless, or satellite

network. It can be configured at various capaciW&hile end-users on the fibre
network can associate their AVC with either dataace ports, end-users on
wireless or satellite networks are limited to dabats only. An access seeker will
need at least one AVC for each end-user to whamupplies services.

aConnectivity Virtual Circuit (CVC):*?” Ethernet-based Layer 2 virtual capacity
for the transport of customer traffic from multigad-users within a ‘Connectivity
Serving Area’ to the access seeker’s network. THE @ill come in a range of
capacities. An access seeker will need a sepakdtef@ each Connectivity
Serving Area in which it serves customers, anegadtlone CVC for each POI at
which it interconnects. A ‘Connectivity Serving Aras defined as the
geographical region addressable using a single CVC.

125

126

127

NBN Co,Special Access Undertaking December 2011, Schedule 3 (Product Components),
clause 2.
NBN Co,Special Access Undertaking December 2011, Schedule 3 (Product Components),
clause 3.
NBN Co,Special Access Undertaking December 2011, Schedule 3 (Product Components),
clause 4.
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= aNetwork-Network I nterface (NNI):*?® the physical interface between NBN Co’s
network and the access seeker’s network at a POI.

Schedule 1 (Dictionary and Interpretation) provittes some of these components will
have features that are configurable, for examgt thte for the AVC, capacity of the
CVC or traffic class. These configurable featuneskaown as ‘Product Features’.

4.2.2.2 Product componentsavailable at the SAU commencement date

Schedule 1 (Dictionary and Interpretation) of tihdJSncorporates into the definition
of ‘Product Components’ any product components dnatbeing offered by NBN Co at
the date on which the SAU comes into operations Thdefined by clause 7.1 of the
preliminaries to the SAU to be the day on which NBbdlreceives written notice of the
acceptance of the SAU from the ACCC.

Clause 1.3 of Schedule 3 further states that tbduet Components to be supplied by
NBN Co on and from the commencement of the SAUhatdimited to those described
in clause 1.1 of Schedule 3 (that is, the fourdpsbduct components listed above).

4.2.2.3 Product componentsidentified within the Initial Product Roadmap

This part of the definition of product componemtsdrporates any product components
mentioned within the definition of ‘Initial ProduBtoadmap’ in Schedule 1 (Dictionary
and Interpretation).

The relevant definition lists the product releatbed NBN Co plans to launch between
2011 and 2015. These fall into three categoriesesponding to NBN Co’s fibre,
wireless and satellite networks:

= fibre — broadband & telephony, multicast, busiremyices, service enhancements,
enterprise Ethernet service;

= wireless — broadband, business enhancements amidastjland
= satellite — broadband, multicast and enhancements.

‘Enhancements’ are not defined.

4224 New or varied product components

Clause 1.3 of Schedule 3 (Product Components)eoStiU states that NBN Co may
introduce new product components through the priodiexelopment process. The
product development process is outlined in secti@m of this consultation paper. The
new or varied product components will be coveredhaydefinition of ‘Product
Component’.

128 NBN Co,Special Access Undertaking December 2011, Schedule 3 (Product Components),
clause 5.
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4225 General termsinrelation to Product Components

Schedule 3 of the SAU also specifies various tammslation to the supply of the
Product Components:

= Components will only be made available where seremverage has been made
available under the roll out of the NBN. This regsgithe end-user’s premises to be
serviceable (as determined by NBN Co), that thessseeker’s network be
connected to the relevant POI, for testing to bapete and the access seeker to
have fulfilled any other requirements in any Accagseement.

= NBN Co will not supply an AVC if there is no UNI alable for use by the access
seeker. Similarly, NBN Co will not allow more thane access seeker to supply
services to an end-user where there is only onelbiddted at the end-user’s
premises. Where there are multiple UNIs, the ered-can obtain services from
more than one access seeker.

= NBN Co reserves the right not to supply an AVCncead-user where the supply
of the AVC would exceed the relevant maximum dedadfer rate for the NBN Co
network termination unit at the end-user’s premises

= NBN Co can include conditions in its WBA in relatito the exercise of an option
to use the UNI and associated AVC voice capacigvtmd inefficient allocation of
those resources.

= NBN Co will specify the POI for each geographicaaand publish a list of their
locations. NBN Co may specify temporary POIs.

4.2.3 Process for setting service levels

Clause 14.2 of Schedule 11 (Non-price terms anditions) of the SAU sets out a
process for setting service levels.

The SAU states that NBN Co intends to introducegiserevels from time to time, and
that NBN Co will consult with customers about ttagure and extent of these further
service levels.

In clause 14.2(a), NBN Co commits to introducingeavice level regime for the fibre
network by no later than 30 June 2012. The SAlesttitat the matters that this regime
will deal with include: network performance, see/idelivery, communication with
customers and planned and unplanned event managemen

The SAU also states that NBN Co will maintain apdate a service level regime for
product components and associated product fedragich it has introduced a
service level®

129 Clause 14.2(b) refers to clause 3.7 of Sched(réduct Development and Withdrawal) of the
SAU.
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4.2.4 Product development and withdrawal

Schedule 6 (Product development and withdrawalh@fSAU sets out the processes by
which NBN Co will introduce into supply, vary andthhdraw from supply product
components and product features.

Clause 1(b) of Schedule 6 of the SAU sets out caieg of product components and
features that will not be subject to the produstaligoment and withdrawal processes
in the SAU.

Clause 3 of Schedule 6 states that NBN Co will enpgnt a Product Development
Forum, which will be the primary forum through whicustomers may submit new
product ideas, provide input on the developmemesd and existing products and
obtain information from NBN Co on its current andiure product offerings. The SAU
states that NBN Co will make the Product Developnk@mum open to participation by
all customers (as opposed to access seekers)cstihe terms of their respective
Access Agreements.

Annexure 1 to Schedule 6 establishes the ProduatlBement Forum Processes,
which set out the rules and processes that govesniNBN Co will engage with
customers through the Product Development Forura.Product Development Forum
Processes set out, amongst other things:

= the process for customers to submit a producttiol&BN Co;
= confidentiality and intellectual property rightsrtes and conditions;

= criteria to which NBN Co may have regard when dateing whether to develop a
product idea submitted by a customer; and

= tools (including workshops and inviting formal subsions) that NBN Co may use
to consult with customers on the development obws or customers’ product
ideas.

The SAU states that NBN Co will consult with custmsiin accordance with the
Product Development Forum Processes, includingicegand service levels, before
offering any new product or implementing a produartiation.

Clause 3.2 of Schedule 6 states that NBN Co willvaoy the Product Development
Forum Processes, except in accordance with theweand variation processes set out
in Schedule 9 (Review and variation of aspectsAifiSof the SAU (discussed in
section 4.6 of this consultation paper). In summanger clause 2 of Schedule 9
(Review and variation of aspects of SAU), NBN Cd wibmit certain information to
the ACCC every five years during the SAU periodwhts Product Development
Forum Processes. As part of this submission, NBNn@g propose a variation to its
Product Development Forum Processes. The ACCC ittegr epprove a variation
proposal or require a variation different to thedgmsed by NBN Co. If NBN Co does
not propose a variation, the ACCC can determineth@aprocesses require no
variation.
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Schedule 6 of the SAU also states that NBN Co will:

= establish a Public Ideas Forum to allow all intexd$arties to contribute to
discussions on product development and industndseand

= at the beginning of each financial year, publigir@duct roadmap on its website,
setting out the product components and productifeatoffered by NBN Co at that
time and the product components and product femthed it intends to offer over
the following three years.

Clause 4 of Schedule 6 states that NBN Co may catyninor product variations to
product components or product features where NBNl€termines, acting reasonably,
that it will have no material adverse impact ontoosers. NBN Co will comply with
the prudency requirements in Schedule 8 (Prudesmoy)will notify customers of the
proposed change through the Product Developmeni-and the product roadmap.
The withdrawal of the supply of a product comporema product feature will not be
treated as a minor product variation.

Clause 5 of Schedule 6 states that NBN Co willuBs¢cand consider in good faith, any
feedback received from its customers through tloelérit Development Forum prior to
withdrawing a product component or product feat@ause 5.3(b) sets out the criteria
to which NBN Co will have regard when considerinigether to withdraw a product
component or product feature.

Clause 5.3(a) states that NBN Co will provide itistomers with no less than 12
months notice before withdrawing a product compowoemproduct feature.

Clause 5.2 of Schedule 6 specifies that NBN Co natlwithdraw a product
component or product feature, in conjunction witttaducing a similar product
component or product feature, for the purposewoidiang the price controls set out in
Schedule 5 (Price Controls) of the SAU.

Clause 5.1(b) states that NBN Co will not withdrdae product features that comprise
the basic access offer (outlined in section 4.4otthis consultation paper) within the
first five years of the SAU terr??

4.2.5 Ancillary services

Clause 2.4(b) of the preliminaries to the SAU stahat ancillary services do not form
part of the NBN Access Service. However, claudéa).states that NBN Co will offer
to supply the ancillary services to customers.

The SAU includes a definition of ancillary servigesSchedule 1 (Dictionary and
Interpretation), which specifically includes seresdknown as the Facilities Access
Service and the Systems Interfacing Service. Tlodifies Access Service and the
Systems Interfacing Service are also defined ire8ale 1 (Dictionary and
Interpretation).

130 NBN Co’s basic access offer is defined in sectigh1.1 of this consultation paper.
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The SAU also provides for other conduct, terms @mtlitions specified in the SAU
about price controls, revenue limits, reportinggdtions, and non-price terms and
conditions to apply to ancillary services.

4.3 Non-price terms and conditions

Schedules 11 (Non-price terms and conditions) an(Dispute Management Rules) of
the SAU contain the commitments that NBN Co is mgkwith respect to non-price
terms and conditions. These commitments coverah@fing matters, which are
outlined in more detail in the following sectiorfstiois paper:

= Dispute management;

= Default management;

= Contract change management and development;

= Points of interconnect;

» Rollout information and reporting;

= Major NBN Upgrades;

= Access to NBN Co Platform;

= Billing, payment and credit management;

» Risk management and liability; and

= Confidential information; and

= Access to Common Property.

4.3.1 Dispute management

Schedule 12 (Dispute Management Rules) of the S&t&/aut a dispute resolution
process based on independent arbitration to sk#eites between NBN Co and its
customers under Access Agreements. Clause 2.-{pdpges that these disputes will be
adjudicated by an arbitration panel.

Arbitration panel members will be appointed frompaml of arbitrators by a resolution
advisor under clause 2.2(a). Under clause 2.1(BN o states it will ensure that the
WBA contains a process for the appointment of rggm advisors and to resolve
disagreements between NBN Co and its customersdiegahese appointments.
According to clause 2.1(c), resolution advisors padel members are appointed for a
maximum of two years and may be reappointed.
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Clause 2.1(b) states that the panel first decidesthver a dispute is a bilateral or
industry-relevant dispute. For bilateral disputdause 2.1(e) allows the parties to
choose to have the dispute resolved through pabiadion, expert determination or
mediation whereas industry-relevant disputes aelved by arbitration only. Where a
dispute has been found to be an industry-releviaputk, clause 2.1(d) permits the
arbitration panel to allow other customers to jihie dispute where these customers
have a sufficient interest in the subject mattef are likely to be materially affected. If
other customers do not join the industry-relevaspuke, the dispute is reclassified
under clause 2.1(e) as a bilateral dispute.

For disputes that proceed to arbitration, claug€? states that NBN Co will ensure
that arbitration disputes are conducted in accarelavith theCommercial Arbitration
Act 2010(NSW), except to the extent that its non-mandapooyisions are excluded or
varied. The SAU does not explain by what methode¢h®n-mandatory provisions are
to be excluded or varied. Under clause 2.2(c), devarade by the panel will be
published on NBN Co’s website, excluding any coeifitial information.

In addition, clause 2 of Schedule 11 (Non-priceneeand conditions) provides that
NBN Co will include terms in the WBA requiring boMBN Co and its customers to
specify points of contact within their respectivganisations to facilitate the resolution
of issues.

4.3.2 Default management
Clause 12 of Schedule 11 (Non-price terms and ¢iong) of the SAU specifies how
NBN Co will exercise its rights under the WBA irdaton to defaults by a customer.

The clause provides that before NBN Co appliescmyractual remedies available for
customer default under the WBA, it will notify tikestomer. It also provides that NBN
Co will cease to apply those remedies as soonaa®mably practicable.

4.3.3 Contract change management and development

Clauses 1 and 14 of Schedule 11 (Non-price termdanditions) of the SAU set out

NBN Co’s commitments in relation to the managenwérihe WBA, service levels and
Access Agreements. The provisions relating to serl@vels are discussed in section
4.2.3 of this consultation paper.

433.1 Wholesale Broadband Agreement

Clause 14.1 of Schedule 11 (Non-price terms anditions) of the SAU specifies that
the WBA will set out:

= all price and non-price terms that apply in coniogcto NBN Co’s services; and

= processes for providing NBN Co’s customers withrapenal and technical
information in relation to those services.

33



Clauses 1 and 14.1(b) of Schedule 11 also prowiaeNBN Co will undertake
consultation with the ACCC, access seekers and BBN customers in relation to the
future development of the WBA.

4.3.3.2 Access Agreements

Clause 14.3 of Schedule 11 (Non-price terms anditions) of the SAU sets out how
NBN Co may make changes to Access Agreements. Uhddeclause, NBN Co may
change Access Agreements in accordance with thestef the Access Agreements.
This is in addition to NBN Co’s rights under:

= the product development and withdrawal process&siredule 6 (Product
development and withdrawal) of the SAU; and

= the provisions of the SAU that permit NBN Co to aetl vary prices.

Clause 14.3(b) states that NBN Co will give priaitign notice of the proposed change
to the relevant customer and the ACCC.

If there is no process specified in the Access Agrent for making the particular
change, NBN Co will follow the process in clause3ld). This involves notification in
writing to the customer and consultation with tistomer. If NBN Co subsequently
decides to proceed with the change, it will notifg customer in writing of the date on
which the change will take effect. This date muestbleast 60 business days after the
date of the notice.

According to clause 14.3(d), access seekers aeg@lskeek ACCC intervention about a
proposed change. This clause specifies that IR(BEC makes an Interim Access
Determination or Binding Rule of Conduct relatiogthe proposed change before the
change takes effect, NBN Co commits to implemeatdfiange in a manner consistent
with the instrument made by the ACCC.

4.3.4 Points of interconnect

Clause 6.7 of Schedule 3 (Product Components)eoS#iU sets out the basis on which
NBN Co will specify the locations of POlIs.

Clause 6.7(c) states that the initial POI locatiaresset out in the ACCC’s list in force
as determined by section 151DB of the CCA.

In December 2010, the ACCC released its advice@w@igiment on the number and
location of the initial POIs for the NBN that woubést meet the long-term interests of
end-users. The development of this advice was pe&d in conjunction with NBN Co
and included a public consultation. Following tetease of this advice, NBN Co
developed a list of 120 initial POls based on datdeveloped in the ACCC'’s advice
to government and a set of network planning rukeset on these criteria. The ACCC
subsequently commenced a public confirmation poesespect of the 120 POI
locations proposed by NBN Co.
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As an outcome of these processes, a list of 12dosed initial POls can be found on
the ACCC'’s website. This list is not a 'list indet of POIs for the purposes of section
151DB of the CCA. While the ACCC and NBN Co haveemgl the general locations
of these 121 POIs, NBN Co is still in the proceks o

= for those POI locations where NBN Co will use Tiel'st facilities — determining, in
consultation with Telstra, whether these locatioe®t network design criteria to
be suitable for use as a POI (in terms of availapbee, and supplies of water and
power); and

= where NBN Co will build its own facilities — detemmng the availability of suitable
sites.

NBN Co is in the process of confirming these lomasi with the ACCC. Once final
confirmation of the sites to be used as POIs hasroed, the locations will be specified
by the publication (on the ACCC website) as the AZClist in force’ for the

purposes of section 151DB.

Clause 6 of Schedule 11 (Non-price terms and cmmdi} sets out the basis on which
NBN Co will review the locations of POIs over tlegrh of the SAU. NBN Co is
required to commence a review of the locations@IsRevery five years during the
term of the SAU, and may also conduct a reviewngtaher time provided that it has
not commenced a review within 12 months of the detign of any other POI review.
Prior to a review, NBN Co must develop the critehat it will apply in conducting a
review and it must consult with the ACCC and acaeskers in relation to these
criteria. NBN Co must also publish on its websitasultation paper outlining the
criteria to be applied and the locations and preddaning for the opening, relocating
or closing of any POI, and invite submissions t plaper.

Subject to the completion of a POI review, NBN G@ble to open, close or relocate a
POI with the ACCC'’s prior approval. The ACCC musika a decision within 60
business days of an NBN Co request and may cownghlany person (including
access seekers) in making its decision.

According to clause 6.7(d) of Schedule 3 (Produmh@onents), NBN Co may also
specify temporary POls that are not set out iNnAG€C’s list in force. In general, the
clauses relating to the review of POI locationsxdbapply in respect of temporary
POls.

4.3.5 Rollout information and reporting

Under clause 3 of Schedule 11 (Non-price termscandlitions) of the SAU, NBN Co
has made certain commitments to enable accessrsgelstomers and end-users to
monitor the rollout of the network.

NBN Co has made the following commitments to enéttdemonitoring of the rollout:

= Construction rollout plans: under clause 3.1, byvaikch each year, NBN Co will
publish a plan which identifies the geographic anghere the NBN will be rolled
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out over the next three-year period; when this taogon will commence; and the
number of premises in those areas. Clause 3.2 caiNBIN Co to publish a
similar one-year construction rollout plan on anery basis.

= Monthly ready for service rollout plan: under clawgs3, on a monthly basis, NBN
Co will publish a plan which identifies the geognapareas where NBN Co has
entered the design and construction phase; whelNBiewill be ready for service
in that area; the number of premises in that aed;a list of the premises in that
area expected to be ready for service within the si® month period.

= Historical Footprint List: under clause 3.4 NBN @dl publish a list that sets out
the premises within geographic areas covered bilBi¢ Co fibre and wireless
networks that are live on a weekly basis.

The SAU provides that once the NBN is declaredetdhilt and fully operational by
the Minister, the above commitments will ceaseerate.

Clause 4 of Schedule 11 provides that NBN Co wiblsh a ‘Points of Interconnect
Plan’ which contains updates to the status of theldished POls. This plan will be
published on a quarterly basis until the completibthe initial POls, and on an annual
basis after the completion of the initial POls. @&a 4(b) specifies a range of
information that the Points of Interconnect Plai include.

4.3.6 Major NBN Upgrades

Clause 5 of Schedule 11 (Non-price terms and ciomdi} sets out a number of
commitments made by NBN Co about how it will undké certain upgrades to the
NBN Co Network, which NBN Co defines as ‘Major NBMgrades'.

Major NBN Upgrades are defined in this clause asdtupgrades that are listed in the
‘NBN Program of Works’ which, as a consequencehefupgrade:

* require customers to take particular actions tdinage to use an access service;
= resultin an access service no longer being sugpbie
= require material capital expenditure by customers.

However, Major NBN Upgrades do not include upgraties constitute an ‘Emergency
NBN upgrade’.

Clauses 5(b) to 5(d) of Schedule 11 set out theispeommitments that NBN Co
makes in relation to Major NBN Upgrades:

= Firstly, NBN Co commits to provide at least 6 mantiotice of a Major NBN
Upgrade to all customers.

= Secondly, NBN Co commits to provide copies of aplamentation plan for the
upgrade, known as a ‘Major Upgrade Plan’, to caertaistomers.
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= Finally, NBN Co commits to consult with, and reasbly consider feedback from,
those customers who have been provided with a M#pgrade Plan.

4.3.7 Access to NBN Co Platform

Clause 7 of Schedule 11 (Non-price terms and cmmdi} concerns access by
customers to the NBN Co Platform:

= Clause 7.1 states that NBN Co will establish theNNEo Platform and that the
WBA will set out the basis on which customers megess this platform.

= Clause 7.2 states that NBN Co will design the NBiNRTatform to enable
customers to perform certain business transactinasiding the submission of
orders for product components, assurance transadiad billing transactions.

= Clause 7.3 describes the information that NBN Clbmake available to its
customers in relation to the NBN Co Platform. Tihiermation, known as NBN
Co Platform information, includes information abtihu NBN Co Platform itself,
and the terms on which customers may connect toreedace with this platform.

4.3.8 Billing, payment and credit management

Clauses 8 and 9 of Schedule 11 (Non-price termganditions) of the SAU deal with
billing and payment and credit management matters.

In clause 8.1, NBN Co commits to include billingplute processes in the WBA.
Clause 8.2 states that NBN Co will ensure thatMiigA gives customers the right to
withhold payment of disputed amounts if the custoreasonably raises a billing
dispute prior to the date on which payment is gduéject to detailed terms in the WBA
addressing such disputes and withholdings. Clalg&8n states that NBN Co will
ensure that the WBA requires NBN Co to pay intetestustomers if it is determined
through the billing dispute processes that theotust has overpaid NBN Co.

Clause 9 provides that NBN Co’s credit policy vioaét developed, published and
maintained as part of the WBA, and that NBN Co wilmply with the credit policy.
According to clause 9, NBN Co will ensure that thedit policy sets out information
about:

= NBN Co’s requirements for reviewing and assesdiiegongoing creditworthiness
of customers;

= the points in time or the circumstances when NBN2&y review and assess the
creditworthiness of a customer;

= the circumstances in which NBN Co may:
» require a customer to provide or vary a financsalusity; and

= apply or vary a credit limit in respect of a custmand
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= the circumstances in which NBN Co may enforce arfaial security provided by a
customer.

4.3.9 Risk management and liability

Clause 13 of Schedule 11 (Non-price terms and tiond) of the SAU outlines the
liabilities and indemnities of NBN Co and each onsér to each other.

Clause 13 first sets out the types of liabilityattis, the legal responsibilities, duties and
obligations of each party. Clause 13(a) statesrtbéiher NBN Co nor a customer will
be liable to make payments to the other party mgrand all ‘indirect losses’ arising
from or in connection with the WBA, except as exgsig provided by the WBA.

Further, clause 13(b) provides that NBN Co will@mesthat both NBN Co and each
customer’s liability to the other party for all Bess under, arising from, or in connection
with the WBA is not limited in respect of:

= negligent or wilful acts or omissions that causatder personal injury; or
= negligent or wilful acts or omissions that causmadge to tangible property.

Clause 13 then describes the circumstances wherpaoty will indemnify or
compensate the other party for the liability aigsirom the first party’s actions. Clause
13(c) states that NBN Co will ensure that the WE4uires both NBN Co and a
customer to indemnify the other party on demarwtitain circumstances arise. Subject
to the terms of the WBA, the indemnifying party vy the indemnified party an
amount equal to all losses suffered and incurrethbyndemnified party where the
losses arise from or are in connection with:

= any breach by the indemnifying party of the coniiikgity provisions of the WBA,;

= any claims by a third party alleging an infringermehthe intellectual property
rights of that third party; or

= any death or personal injury of any person in cotioe with the WBA.

4.3.10 Confidential information

Clause 11 of Schedule 11 (Non-price terms and tiong) of the SAU broadly
outlines the circumstances in which customer cemfidl information may be
disclosed and used by NBN Co.

Clause 11.1 provides that confidential informatrat only be disclosed to a third
party if required by law or permitted under the Sétthe WBA. Clause 11.2 states
that NBN Co will only use confidential informatidar the purpose of exercising NBN
Co’s rights and performing its obligations undex AU or a WBA, or for purposes
that are otherwise contemplated by the SAU, WBAry other agreement between
NBN Co and the customer.
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Clause 11.3 then sets out certain informationithdeemed to be confidential. This is
information in connection with a customer or anydfparty receiving downstream
services from that customer, whether generatedBy Blystems or otherwise obtained
from that customer. Aggregated information thatsdoet identify that customer or
third party is excluded from the definition.

4.3.11 Access to Common Property

Clause 10 of Schedule 11 (Non-price terms and ¢iong) outlines the circumstances
where NBN Co will be responsible for procuring & ‘Common Property’, which
is defined in Schedule 1 (Dictionary and Interptiets.

Under clause 10, NBN Co commits to take responsilidr procuring access to
common property:

= to supply a product component or associated prdeatdre;

= to perform works in relation to the NBN Co netwank where permitted by law,
any third party network; and

= to exercise its rights or perform its obligationgespect of procuring access to
common property.

4.4 Price-related terms and conditions

The SAU contains NBN Co’s commitments on how itlwét prices and how prices
will vary over the SAU period. NBN Co is proposiagariation on the standard
building block model, which allows it to roll-forw@ losses in order to recover them in
later years, supplemented by caps on the ratead prcreases.

Schedule 5 (Price controls) sets out the pricerobntechanisms that limit NBN Co’s
ability to increase prices for its products. Schedu(Long Term Revenue Constraint
Methodology) specifies the process that NBN Co feilow to calculate the amount of
revenue it will earn over the SAU period throughptices, including its approach to
determining weighted average cost of capital (WACEZhedule 8 (Prudency) contains
NBN Co’s commitments relating to the prudency gbexditure.

441 Price controls

Schedule 5 (Price controls) of the SAU sets out:

= the ‘'maximum regulated price’ NBN Co is permittedcharge for the ‘price
controlled offers’ for the initial five years ofé¢fSAU term; and

= the price controls that will apply to each of NBN'€ product components and
product features over the SAU term.
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The SAU only includes maximum regulated pricestiiar price controlled offers as
specified in Schedule 5. The SAU does not includiteal maximum regulated prices
for any other of its product components, produatiees or ancillary services:

4411 Pricecontrolled offers

Schedule 4 (Price Controlled Offers) of the SAUires the ‘price controlled offers’.
The price controlled offers are as follows:

= Thebasic access offers, which represent NBN Co’s entry level access petglu
over the fibre, satellite and wireless networkse BAU specifies the product
components and features that apply to this offer each network.

= TheCVC offer, which includes any symmetrical Traffic Class 4Cvuffered by
NBN Co. Traffic Class 4 is defined by NBN Co asrafiic Class that is targeted
towards best effort applications.

= TheNNI offer.

Clause 2 of Schedule 5 sets out the maximum reglfaice for each of the price
controlled offers. Clause 3.2 of the SAU state$ NBN Co will not charge more than
the maximum regulated price for each of the prmatiolled offers for the first five
years of the SAU term.

4412 CPI/2pricecontrol

Clause 3 of Schedule 5 (Price controls) of the S#dties that NBN Co will not
increase the price of any product component, priofidature or ancillary service by
more than half the consumer price index (CPI) i famancial year, as determined in
accordance with the ‘individual price increase timihe SAU sets out a process that
NBN Co will use to calculate the individual prigecrease limit for each product
component, product feature and ancillary service.

Clause 3.2 of Schedule 5 states that the priceasnth Schedule 5 do not apply to:

= the setting of initial prices for new product compats, product features or
ancillary services;

= the introduction of new charges for product commpsieproduct features or
ancillary services; or

NBN Co has included prices for some of its oftr@duct components in the WBA Product
Catalogue, which forms part of the Wholesale Br@sdbAgreement. The WBA Product
Catalogue is available on NBN Co’s website:
http://www.nbnco.com.au/getting-connected/service-
providers/wba.html?utm_source=nbncohp&utm_mediule&titm _campaign=wba

40



= any notional change in price resulting from the ogat or reduction of any
discount, rebate, allowance or credit applicable pspoduct component, product
feature or ancillary service.

As noted in section 4.2.4 of this consultation papstial prices for new product
components, product features and ancillary serwickkde the subject of customer
consultation through the Product Development Forfewnther, clause 3.3 of Schedule
5 states that NBN Co will not avoid the operatiéthe price controls by the arbitrary
removal or reduction of any discount, rebate, alloee or credit applicable to a
product component, product feature or ancillaryiser

Clause 3.4 of Schedule 5 states that if NBN Corsffeoduct components, product
features or ancillary services as a bundle forraquéar price, then NBN Co will not
increase the price of the bundle by more than CRI&hy financial year.

Clause 4 of Schedule 5 sets out a process by viiiatth Co may request ACCC
approval to increase prices by an amount greaser ithpermitted by the price controls.
Further, under clause 3.3(b) of Schedule 9 (Rewap&variation of aspects of SAU),
NBN Co may, at its discretion, review the natur@oy price control arrangements at
the SAU Review Period (described in section 4.6 consultation paper). The SAU
provides that if NBN Co proposes to vary the pdoatrol arrangements after the SAU
Review Period, the ACCC will assess NBN Co’s pr@absgariation in accordance with
sections 152CB and 152CBH of the CCA.

4.4.2 Long-term revenue constraint

Schedule 7 (Long Term Revenue Constraint Methoddlofithe SAU contains the
methodology that NBN Co will follow to determinestamount of revenue it will
recover over the SAU period through the price$iérges access seekers.

4.42.1 Annual revenue requirement

Clause 4 of Schedule 7 (Long Term Revenue Consivéethodology) of the SAU
specifies that NBN Co’s annual revenue requireneehésed on a building block
model and consists of five components: operatingeeaiture, a return on assets,
regulatory depreciation, a net tax allowance andrarual construction in progress
allowance. The building block model is a pricingdabfrequently used in regulated
industries and is designed to ensure that the atgglientity will recover (or will be
expected to recover) all of its costs over time.

Under clause 4, all operating expenditure thabisaered to be prudent is included in
the annual revenue requiremétftThe return on assets in each year is determined by
the WACC (calculated according to clause 7) andthening regulatory asset base for
that year. Clause 3 specifies that the regulatssgtabase will be rolled forward each

132 Prudency of operating expenditure is discussegation 4.5.4. of this consultation paper.
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year to reflect new prudently incurred capital exgirire** asset disposals and

regulatory depreciation.

Clause 8 provides for a real straight line apprdaatalculating regulatory
depreciation. The value of regulatory depreciatioeach year is calculated by using
the residual asset values and asset lifetimesfange of asset types.

Clause 8 also sets out the method for calculatiegiet tax allowance. The net tax
allowance is calculated using an estimate of taxpldfits (based on NBN Co’s
revenue and operating, interest and taxation degti@c expenses) and the corporate
tax rate.

4.42.2 Initial cost recovery and building block periods

Under a standard building block model, prices anmeegally set to recover the annual
revenue requirement in each year. However, clawdeSshedule 7 allows NBN Co to
initially set prices at a level lower than thatuggqd to recover its annual revenue
requirement and to incur revenue shortfalls. Urthisrclause, any revenue shortfalls
are included in what NBN Co terms the initial castovery account for recovery later
in the SAU period.

Once it has recovered all of its initial revenuersfalls and enters what it terms the
building block revenue period, NBN Co will baseptsces more directly on its annual
revenue requirement. Clause 6 states that in ezahdyring the building block

revenue period, NBN Co will be able to recovemitfiual revenue requirement and any
revenue variation carried over from the previouasry&his clause specifies that the
revenue variation is the difference between theleggd revenue and the amount of
revenue actually collected for that year.

4.4.3 Weighted average cost of capital

Clause 7.1 of Schedule 7 (Long Term Revenue Cansiviethodology) of the SAU
states that NBN Co’s return on capital will be deti@ed using the WACC. Clause 7.2
states that the nominal WACC will be calculatedapyplying a 350 basis point

premium to the risk free rate. Clause 7.2 of Scleedstates that the risk free rate used
to determine the WACC each financial year will be tmean yield on 10-year
Commonwealth Government Securities, averaged besfital 20 business days of the
preceding Financial Year.

According to clause 3.3(a) of Schedule 9 (Revied aariation of aspects of SAU),
NBN Co must review the approach to the WACC atSA&) Review Period (refer to
section 4.6 of this consultation paper). The SAtvptes that NBN Co will submit a
SAU variation to the ACCC that addresses the mattEmtified during the SAU
review. The ACCC will then assess the variatioagnordance with sections 152CB
and 152CBH of the CCA.

133 Prudency of capital expenditure is discusseedtian 4.5.4. of this consultation paper.
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4.4.4 Prudency of expenditure

Schedule 8 (Prudency) and Schedule 10 (ReportintpedSAU sets out the basis on
which NBN Co will classify capital expenditure aoperating expenditure as prudent
and efficient. NBN Co will include all expendituiteclassifies to be prudent into its
long-term revenue calculation to be recovered tiindts prices to access seekers (see
section 4.4.2 of this consultation paper).

Schedule 8 contains a number of conditions anctiplies that NBN Co is required to
satisfy in order to classify expenditure as prud@&hese are outlined below.

4441 Capital expenditure

Under clause 1.2 of Schedule 8 (Prudency) of the,Sapital expenditure will be
prudent if NBN Co satisfies both of the followingrditions:

= Prudent Design Condition — capital expenditure thahaterially consistent with,
or within the scope of, or is a permitted variationtheNetwork Design Rulesill
satisfy this condition.

= Prudent Cost Condition — capital expenditure teahcurred using competitive
tendering and procurement processes that complyttwét NBN Co Procurement
Rules will satisfy this condition.

Clause 3 establishes the initial design scopespeaet of the NBN Co fibre, satellite
and wireless networks. The initial design scopeec®the broad dimensions of the
network design and covers matters such as the nefaatprint, the primary
technology utilised, and the data rate capabilifesach network.

Under clause 3.1(b), NBN Co is required to ensoia¢ theNetwork Design Rules
satisfy this initial design scope. Thietwork Design Rulewill then form the design
and technology baseline from which capital expemditncurred by NBN Co will
satisfy the prudent design condition.

The initial Network Design Ruldsave been provided to the ACCC on a commercial-
in-confidence basis. NBN Co has indicated to tiiECA that it will provide a public
version of these shortly.

Under clause 5, NBN Co is permitted to change olatptheNetwork Design Rule$
relevant design changes are endorsed through @nceisengagement process or
endorsed by the ACCC. Clauses 6 and 7 set outrtieegses that NBN Co must follow
to seek endorsement of a network change from gsmers or the ACCC.

The NBN Co Procurement Rules have not yet beengedwto the ACCC. Under
clause 9.3, NBN Co is required to ensure that thel®ement Rules contain a
competitive tendering and procurement process that:

= seeks to generate an efficient and competitiveamagcby encouraging a reasonable
and proportionate amount of competitive tensionmndmising the possibility of
collusion amongst tender participants;
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= contains clear processes for the calling, condgcaissessing and rewarding of
tenders;

= clearly specifies the basis for the payment anditigertaking of the works and
services that accord with good industry practicel a

= contains a process for managing contracts thatrdseath good industry practice.
Under clause 9.3(c), every five years during th&J3&rm NBN Co must obtain an

assessment from an independent expert on the agtestich the Procurement Rules
remain consistent with good industry practice.

4.44.2 Operating expenditure

Under clause 10 of Schedule 8 (Prudency) of the SAddrating expenditure that NBN
Co incurs will be prudent to the extent that:

= NBN Co ensures that operating expenditure is ircuim a manner that seeks to
achieve value for money and the lowest total cosinmership; and

= NBN Co otherwise manages and controls operatingrakpure in a manner
consistent with th&tatement of Expectatioaad any other regulatory requirements
applicable to procurement by NBN Co.

NBN Co may also incur operating expenditure in amion with the supply of

services to NBN Co by a third party. Clause 10.3dfedule 8 requires NBN Co to
also satisfy the Prudent Cost Condition in respétiis operating expenditure.

4.44.3 Deemed prudent categories

Clauses 4 and 10.3 of Schedule 8 (Prudency) db&lé identify a number of ‘deemed
prudent’ categories of capital and operating expgarathat will automatically be
deemed to have satisfied the relevant prudencyitons or principles. NBN Co will
be able to recover all expenditure associated thvighe deemed prudent categories. The
categories are:

= the interim satellite and transit arrangements;

= the contracts entered into between Telstra and BN

= the contracts entered into between Optus and NBN Co

= the first release trial sites (including the Tasmdiri-Area service arrangements);
= network changes funded or underwritten by the tphary;

= urgent and unforseen network design variations)@as or enhancements;

= capital expenditure less than a minor expenditiané (initially $100 million); and
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= operating expenditure associated with a requiresgetifically imposed on NBN
Co by law or by shareholder Minister, or a forcgauee event.

4.44.4 Annual compliance process

Schedule 10 (Reporting) of the SAU requires NBNt@€esubmit annual compliance
reports to the ACCC that certify that NBN Co hasuimed capital and operating
expenditure in accordance with Schedule 8.

4.5 Reporting and compliance

Schedule 10 (Reporting) of the SAU requires NBNt&provide information annually
to the ACCC relating to the price-related terms emaditions specified in the SAU.

Under clause 1, NBN Co is required to submit a reybich certifies that the price
payable for the basic access offer, CVC offer, #tned\NI offer did not exceed the
maximum regulated price for that offer in the poag financial year.

The report must also certify that any changesemnpttice payable by any customer in
respect of a product component, associated prdéaitire or ancillary service did not
exceed the individual price increase limit in tlieypous financial year.

Under clause 2.1, NBN Co is required to submit afigunformation to the ACCC
relating to:

= the regulated asset base and the initial cost eg@account (such as opening and
closing values, expenditures, depreciation, anattmeponents of the WACC); and

= revenues during the building block revenue pergattly as regulated revenue,
revenue variation and the carry forward revenuasidjent).

Under clause 2.2, NBN Co must also provide forexcaStnost of these figures prior to
each financial year during the building block rewemeriod. That is, NBN Co is not
required to provide forecasts during the initiadtceecovery period (see section 4.4.2.2
of this consultation paper for a description of diféerence between periods).

Under clause 3, NBN Co is required to submit a re@onually which certifies that the
capital expenditure included in the regulated alsasé, and the operating expenditure
included in the annual building block revenue regmients, has been prudently
incurred in accordance with Schedule 8 (Prudency).

4.6 Review and variation

Schedule 9 (Review and variation of aspects of SBl§AU contains mechanisms for
reviewing and varying certain aspects of the SAMaaitous points in the SAU period.

Clause 2 states that NBN Co will submit certaiminfation to the ACCC every five
years during the SAU period about its Product Dewelent Forum processes
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(discussed in section 4.2.4. of this consultatiapgs) and its customer engagement
processes (discussed in section 4.4.4. of thisuttati®n paper). This clause also
allows NBN Co, as part of its submission, to prapasrariation to its Product
Development Forum and customer engagement procddsepurpose of this process
is to allow the ACCC to determine whether the Pobdevelopment Forum and
customer engagement process are resulting in emistomer engagement between
NBN Co and its customers and to assess any variptaposed by NBN Co.

Clauses 2.2 and 2.3 set out the timelines and psesehe ACCC must follow in its
assessment of the Product Development Forum aridnsasengagement processes, or
any proposal by NBN Co to vary these processedsdt specifies the matters the
ACCC must have regard to and the form that an A@EErmination on this matter
may take. In summary, the ACCC may either approvaration proposal or require a
variation different to that proposed by NBN CoNBN Co only submits the Product
Development Forum and customer engagement infoomatd does not propose a
variation, the ACCC can only determine that thecpsses require no variation.

Further, clause 3 states that NBN Co will undertakeview of the SAU in the period
between declaration by the Communications Minitat the NBN should be treated
as built and fully operational and declaration g Minister for Finance that
conditions are suitable for the entering into aadyng out of an NBN Co sale
scheme. If this period has not commenced by 30 208&, NBN Co will undertake the
SAU review between 1 July 2027 and 30 June 2028.

As part of this SAU review, NBN Co will review cam matters relating to the
prudency of expenditure and regulatory asset bage@anual revenue requirement
calculations. At its discretion, NBN Co may alswiesv other pricing matters as part of
the SAU review.

Following the SAU review period, NBN Co will subnaitSAU variation to the ACCC
that addresses the matters identified during the 8&iew. The ACCC would then
assess the variation in accordance with sectioB€Rm:nd 152CBH of the CCA.
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Glossary

Access Agreements — An agreement between a carrier (access provéahel an access
seeker for the supply of declared services. Thairements for a legally valid Access
Agreement are set out in section 152BE of@oenpetition and Consumer Act 2010

Access Deter minations — Written determinations made by the ACCC relatmtgrms
and conditions for access to a declared service.

AV C (Access Virtual Circuit) — An Ethernet-based Layer 2 virtual connection tha
carries traffic to and from an end-user on thedfiireless, or satellite network.

ACCC - Australian Competition and Consumer Commission.

Basic Access Offer — NBN Co defines this as NBN Co’s entry level ascknk
offering over each NBN Co network.

Binding Rules of Conduct — Written rules made by the ACCC specifying anylbr
terms and conditions for compliance with any oraglblicable Standard Access
Obligations or require compliance with any or @pkcable Standard Access
Obligations in a manner specified in the rules.SEhriles are made when there is an
urgent need to do so.

Building Block Model — A methodology used to calculate regulated bssimevenue
requirements.

Carriage Service— This is defined in section 7 of thelecommunications Act 1998
a service for carrying communications by meansutded and/or unguided
electromagnetic energy.

CCA — Competition and Consumer Act 2010.

Conditional Access Customer Equipment — This is defined under section 152AC of
the Competition and Consumer Act 2049 customer equipment that consists of or
incorporates a conditional access system that albbgervice provider to determine
whether an end-user is able to receive a particgasice; and either: is for use in
connection with the supply of a content servicasaf a kind specified in regulations.

Connectivity Serving Area— NBN Co defines this as a geographical regiohitha
addressable using a single Connectivity Virtuat@ir

CPI — Consumer Price Index.

CVC (Connectivity Virtual Circuit) — NBN Co defines this as an Ethernet-based
Layer 2 virtual capacity for the transport of cus#y traffic from multiple end-users
within a Connectivity Serving Area on an aggregdiasis and presented at the
Network-Network Interface at the Point of Intercenhassociated with that
Connectivity Serving Area.
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CVC Offer — NBN Co defines this as any symmetrical Trafflags-4 Connectivity
Virtual Circuit offered by NBN Co.

Data Rate — The number of binary bits per second of dataipgghrough an interface
during a given time.

Eligible Service — Section 152AL of th&elecommunications Act 199éfines this as
a listed carriage service or a service that fatds the supply of a listed carriage
service where the service is supplied or capabbenfg supplied by a carrier or
carriage service provider (whether to itself ootber persons).

Facilities Access Service — Described by NBN Co as a service that enablestomer
to install, operate and maintain its telecommuincet equipment at or near a point of
interconnect for the purpose of interconnectingrthetwork with the NBN Co
network.

Initial cost recovery account — Described by NBN Co as the account used to
accumulate any initial unrecovered costs.

Initial Product Roadmap — Described by NBN Co as the list of fibre, wisdeand
satellite product releases that NBN Co plans tadawbetween 2011 and 2015.

Layer 1 — Described by NBN Co as the physical layer of@sd model.
Layer 2 — Described by NBN Co as the data link layer ef @S| model.

Layer 2 Bitstream — A point-to-point data stream with defined iné&é protocol. It is
independent of the underlying network technology #re services running over it.

Layer 3 — Described by NBN Co as the network internetguol layer of the OSI
model.

Listed carriage service — A carriage service of the type listed in sectiérof the
Telecommunications Act 1997

Long-Term Revenue Constraint M ethodology — The method for determining the
allowed revenues of NBN Co, as set out in Schedukthe SAU.

Multicast service — A service which enables content to be transthgteultaneously
to multiple parties, but is carried as a singleatn as far into the network as possible.

NBN Co — NBN Co Limited and NBN Tasmania Limited.

NBN Access Service — Described by NBN Co as a Layer 2 service sugiethe

NBN Co network between and including: a User Nekwlaterface on a network
termination device; and the Network-Network Intedat the point of interconnect
associated with the relevant network terminatioviake for the purpose of enabling an
access seeker or another service provider thatustamer of an access seeker to
supply carriage or content services.
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Network Design Rules— Described by NBN Co as documents in relatiothéodesign
of NBN Co networks that NBN Co provides to the AC€@Cthe purposes of the
ACCC's consideration of a Special Access Undergigiven by NBN Co.

Network Termination Device— The device on the customer end of an accesonetw
used to send and receive signals sent across yisephaccess medium.

NNI (Network-Network Interface) — A physical interface between the NBN Co
network and the access seeker’s network at the pbinterconnect.

Open System I nterconnection model (OSI Model) — The framework developed by
the International Standards Organisation to prowdddwide standards for computer
communications.

POI (Point of Interconnect) — The geographical point where traffic stops being
carried on the network of the access-seeker agigdes to the network owned by NBN
Co to carry.

Price Controlled Offers— NBN Co defines this as the offers comprisingdoii
components and product features which are sulmexptice control in respect of the
period between the SAU commencement date and 30204V .

Product Components— NBN Co defines these as specific services bgwhiBN Co
will supply the Fibre Access Service.

Product Features— NBN Co defines these as the features of a ptashumponent that
are made available by NBN Co and which are selextaid configurable by the
customer in respect of that product componentgkample, data transfer rate or traffic
class associated with an Access Virtual Circuit).

Product Development Forum — NBN Co describes this as the primary forum tgrou
which customers may submit new product ideas, peinput on the development of
new and existing products and obtain informati@mfiNBN Co on its current and
future product offerings.

SAU (Special Access Undertaking) — A voluntary undertaking given to the ACCC by
a supplier of a telecommunications service spewifyhe terms and conditions upon
which they agree to supply a listed carriage sereica service which facilitates the
supply of a listed carriage service.

Standard Form of Access Agreement — A document published on the NBN Co
website which sets the terms and conditions whiBINIXCo is obliged to enter into in
an Access Agreement with an access seeker upoasiea@nd declares the services to
which it relates.

SoE (Statement of Expectations) — A statement released by the Australian
Government, on 17 December 2010, which set ougolrernment’s expectations for
NBN Co in implementing the NBN policy.
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Systems I nterfacing Service — Described by NBN Co as a service for the
establishment, testing, operation and maintenahaeconnection to the NBN Co
platform.

Uniform National Pricing — For the purposes of section 151DA(5) of @wmnpetition
and Consumer Act 201the requirement for NBN Co to supply or offerstgpply the
same price-related terms and conditions for elggarvices to service providers and
utilities throughout Australia.

UNI (User Network Interface) — the physical interface where the end-user’s
equipment connects to NBN Co’s network, either ta g@rt or a voice port.

WBA (Wholesale Broadband Agreement) — The WBA sets out comprehensive price
and non-price terms that apply in connection to NBis services; and the processes
for providing NBN Co’s customers with operationatiaechnical information in
relation to those services. The WBA is a StandannFof Access Agreement.

WACC (Weighted Average Cost of Capital) — A method for calculating the
minimum required cost of capital for a company.sTimethod is calculated by using a
weighted average of the costs of the sources alifigrfor a company.
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