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1 Preface

NBN Co Limited and NBN Tasmania Limited (‘NBN Cdfdged a Special Access
Undertaking (‘the SAU’) with the Australian Compein and Consumer Commission
(‘the ACCC’) pursuant to section 152CBA in Divisiérof Part XIC of the
Competition and Consumer Act 200ihe CCA’) on 5 December 2011. The SAU
specifies some terms and conditions upon which NEBNundertakes to supply what it
terms the ‘NBN Access Service'.

NBN Co has provided a submission and two conswtaggorts in support of the SAU
to the ACCC. These are available on the ACCC's webs

On 20 December 2011, the ACCC released an intiagaltation paper (the ‘December
2011 consultation paper’). The December 2011 coaisoth paper set out the
legislative framework for the assessment of the Spddvided an overview of the

SAU, and sought stakeholders’ preliminary viewsdleSAU. The ACCC received
public submissions from Telstra, Optus, VodafondeHison Australia, Nextgen,
Macquarie Telecom, Herbert Geer (on behalf of ijNiiernode and TransACT) and
the Competitive Carriers’ Coalition.

The December 2011 consultation paper and the psbhmissions are available on the
ACCC'’s website.

This supplementary consultation paper providesangd on what the ACCC considers
to be the key issues associated with the SAU aekisge gain a more detailed
understanding of stakeholders’ views. The ACCCHeakregard to the submissions
received to the initial consultation paper in idigintg the issues that the ACCC should
focus on in this supplementary consultation paper.

1.1 Consultation process

Submissions must:

= Dbe provided electronically (in MS Word or PDF fothat is text-searchable to
allow a ‘copy and paste’ function;

= use atext font size no smaller than 12 pt, Tikew Roman,;

= Dbe singled-spaced; and

» include a copy of any court decision, tribunal der, consultant’s report or other
extraneous material that is relied upon in the sabion, with the relevant

referenced sections clearly marked.

Written submissions from interested parties shbaldodged no later tham00pm 30
March 2012.

All submissions should be forwarded by email to:




General Manager

NBN Engagement and Group Coordination Branch
Australian Competition and Consumer Commission
GPO Box 520

MELBOURNE VIC 3001

Email: richard.home@accc.gov.au

Fax: 039663 3699

Please copy any email correspondence to: analérag@accc.gov.au.

Enquiries may be directed to Analena Gilhome, DaedNBN Co Access
Coordination, on 03 9290 1872 or analena.gilhome@gov.au

All submissions to this supplementary consultapaper will be considered as public
submissions and will be posted on the ACCC's webBiparties wish to submit
commercial-in-confidence material as part of tiseiibmission to the ACCC, parties
should submit both a public and confidential vensib their submission. The public
version should clearly identify the confidential tex@al by replacing the confidential
material with an appropriate symbol or ‘c-i-c'.

Parties are encouraged to restrict confidentialéyms to a minimum and to establish
appropriate confidentiality regimes for the disdesof any information that is claimed
to be confidential.

NBN Co has indicated that it will assess each rsjioe access to its commercially
confidential information on a case-by-case bassti€s wishing to obtain the
confidential versions of NBN Co’s materials shootmhtact:

Tony Neilson

Senior Regulatory Advisor
NBN Co Limited

+61 3 8662 8154
tonyneilson@nbnco.com.au

Following receipt of submissions, the ACCC intetmfold a multilateral industry
forum to discuss key issues associated with the,Sikely around mid-April 2012.
Further details of this forum will be provided ater date.

1.2 Time limit for ACCC assessment of the SAU

The ACCC must make a decision to accept or refecSAU within six months of the
lodgement of the SAU with the ACCGsubject to the ACCC's ability to extend this
period? If the ACCC does not make a decision within thesiqd, it is deemed to have
accepted the SAD.

Competition and Consumer Act 2010 (CC#)152CBC(5).
CCA,s. 152CBC(7).
3 CCA,s. 152CBC(5).




The ACCC may extend, or further extend, the denisiaking period for making its
decision by giving a written notice to NBN ¢&ach extension must be for less than
three months.The ACCC must explain in its notice why it was biesto make a
decision on the SAU during the original decisionking period® The time limit is also
extended by the duration of any periods during Whie ACCC is waiting for NBN
Co to respond to an ACCC information requfest,a variation noticé or the period
when the ACCC is undertaking public consultatiorttua SAU®

Following the ACCC'’s analysis of the SAU and themissions of interested parties, it
intends to publish the findings of its initial aysik in a draft decision. The ACCC will
invite further submissions on its draft decisioakihg into account the submissions,
the ACCC will form a view on whether to accept eject the SAU® The ACCC wiill
publish the reasons for its decision.

Under these arrangements, it is not possible te gigefinitive date by which the
ACCC will make its final decision on the SAU. Hoveeythe ACCC intends to make
its decision as soon as it is practicable to ddagaong into account the scale and
complexity of the issues to be assessed, and dp®ped duration for the operation of
the SAU.

1.3  Overview of the SAU and the supplementary
consultation paper

In designing the SAU, NBN Co states that it has teggrd to the objectives of:

= providing an appropriate degree of regulatory @etyao access seekers, their end-
users and NBN Co; and

= establishing a long-term framework reasonably resrgso achieve uniform
national wholesale pricin.

In support of these objectives, NBN Co proposesttitmcommitments in the SAU
shall apply for 30 years, with a mid-term reviewndacted by NBN Co that considers
the operation of the SAU in relation to certain teat™> NBN Co submits that the SAU

4 CCA,s. 152CBC(7).

° CCA,s. 152CBC(7)(a).
6 CCA,s. 152CBC(7)(b).
! CCA,s. 152CBB(2).

8 CCA,s. 152CBDA(2).
9 CCA,s. 152CBC(6).

10 CCA,s. 152CBC(2).

1 NBN Co,Supporting Submission NBN Co Special Access Urldega20 December 2011, p.
27.

12 Ibid.




utilises a series of “largely self-executing rul&tvith monitoring by the ACC¢? and
with certain discrete powers conferred on the ACEC.

NBN Co submits that the SAU is comprised of thremad elements, which are:

= the service description;

= price-related terms and conditions; and

= non-price related terms and conditidfis.

In respect of the service description, NBN Co stétat the SAU provides broad
coverage of NBN Co services, including all of NBN'€product components, product

features and ancillary servicEsKey commitments in relation to services include:

= processes for the development by NBN Co and aseedsers of additional product
components and product featutés;

= a commitment to not withdraw a set of basic proagwechponents during the term of
the SAU* and

= processes that must be followed by NBN Co in otdevithdraw other product
components and product featuf®s.

In relation to the price-related terms and cond&idN\BN Co submits that the SAU is
intended to:

= provide NBN Co with the opportunity for the recoyef its costs over time;
= encourage the economically efficient take up araje@f NBN Co’s products; and

= strike a balance between providing pricing certafat access seekers and pricing
flexibility for NBN Co.%*

To meet these objectives, the SAU contains comnmtsni@ relation to the pricing of
products, and how prices of products will changerdime. Key commitments in
relation to price-related terms and conditionsudel:

13 Ibid, p. 28.
14 Ibid.

15 Ibid.

16 Ibid, p. 27.
1 Ibid, p. 28.
18 Ibid, p. 78.
19 Ibid, p. 41.
20 Ibid, p. 82.
A Ibid, p. 47.




= initial pricing for a set of basic products, fixtat five years, that are set with
reference to wholesale prices on legacy networkisaa@ uniform across NBN Co’s
networks?

= a mechanism, locked-in for the term of the SAU,dlasssifying NBN Co’s
expenditure as prudent and efficiént;

» atwo-part gricing approach comprising an accesgpoment and a usage
component;

= an annual price increase limit of CPI/2 that appteethe prices of all NBN Co’s
products and product componefits;

= along-term revenue constraint methodology thaiadINBN Co to incur losses in
early periods as customers transition to the NBKN Jimits NBN Co over time to
recover its costs, inclusive of a regulatory cdstapital*® and

» aregulatory cost of capital of a risk-free ratesph mark up of 350 basis poifts.

In respect of non-price terms and conditions, NBNsGbmits that it has adopted a
principles-based and non-exhaustive approach iS#i&?® NBN Co states that the
SAU explicitly provides for “linkage” of the SAU tNNBN Co’s Wholesale Broadband
Agreement (‘WBA')?? NBN Co also states that it provides for an ACCI@ where
agreement cannot be reached in respect of ceetamrstand conditions between NBN
Co and an access seeker through a transparentfiiehe mechanism in the SAES.

If the ACCC makes a decision to accept the SAUctimamitments made by NBN Co
in the SAU will be enforceable by the ACCC, or Imygerson whose interests are
affected by a contravention, through orders fromfhderal Court

Submissions in response to the December 2011 datisnlpaper have assisted the
ACCC in identifying a number of significant issuessociated with NBN Co’s SAU,
and on which the ACCC is seeking further viewshis supplementary consultation
paper. These issues include:

= The nature of the SAU review mechanismthe SAU provides for NBN Co to
undertake reviews of the SAU on certain mattergnduthe proposed 30 year term,

2 Ibid, p. 47.
s Ibid, p. 60.
2 Ibid, p. 49.
i~ Ibid, p. 47.
% Ibid, p. 55.
2 Ibid, p. 61.
2 Ibid, p. 69.
2 Ibid, p. 28. The WBA is a Standard Form of AccAgseement containing terms and conditions

of access that is published by NBN Co, and NBN Gstrenter into an Access Agreement that
is the same as the WBA with an access seeker @apest in accordance with section
152CJA(2) of theCCA

% Ibid, p. 69.

3 CCA,s. 152BB(1).




and following these reviews, to submit variatiohshe SAU to the ACCC. The
review processes specified in the SAU will onlyuleg a variation to the SAU if
NBN Co elects to submit a variation. There is nopscfor the ACCC or access
seekers to propose or require a variation. The A@Xeeking views on NBN Co’s
proposed review mechanisms.

= The interaction between the SAU and the WBAIBN Co has used the SAU to
specify high-level commitments (particularly inagbn to non-price matters) with
the detailed terms and conditions being specifietthé WBA. The WBA is subject
to change by NBN Co and is not assessed by the ACBEACCC is seeking
views on the interaction between the SAU and theAWB

= Service level commitments the SAU notes NBN Co’s intention to introduce
service level commitments. The SAU does not speanify service levels and does
not make any commitments that NBN Co will complyhwgervice levels set out in
another document. The ACCC is seeking views on ldrehe proposed approach
to service levels is reasonable and in the longr-iaeterests of end-users.

= The setting of initial prices— the SAU specifies initial prices for a subset of
product components (the ‘price controlled offer$fhe prices for other product
components, product features and ancillary sentltasNBN Co will be providing
at the commencement of the SAU are not specifigdarSAU. The SAU also
makes commitments around how initial prices for peaducts will be set. The
ACCC is seeking views on whether these commitmeiitdead to prices that are
reasonable and in the long-term interests of ersus

= The degree of ACCC oversight of key pricing matteitge pricing methodology
specified in the SAU does not provide for periogizciew by the ACCC of key
pricing matters, including NBN Co’s expenditure atsdannual revenue
requirements. Under NBN Co’s pricing methodologiBNNCo will determine key
pricing elements by following ‘self-executing’ rgl¢hat are specified in the SAU.
The ACCC is seeking views on whether this apprasicbasonable and in the long-
term interests of end-users, and particularly wéeithpromotes efficient
investment in and use of the NBN.

The structure of the remainder of this supplemgntansultation paper is as follows:
= Chapter 2 outlines the regulatory context underctvithe SAU operates.

= Chapter 3 discusses how the SAU will operate, ohalgithe term of the SAU,
reviewing and varying the SAU and the regulatogotese mechanism.

= Chapter 4 outlines common approaches adopted by G@Mroughout the SAU.
= Chapter 5 discusses the service description adaptbeé SAU and the products by

which NBN Co will deliver this service (includinge development and withdrawal
of products).




=  Chapter 6 discusses the commitments made by NBM@arding how it will set
prices for its products and the expenditures itremover under the SAU.

= Chapter 7 discusses the non-price commitments imade8N Co.

= Chapter 8 discusses the enforcement of the terchs@rditions in the SAU,
including reporting and compliance commitments.

The ACCC seeks the views of interested partiehemtiestions identified throughout
this supplementary consultation paper. Respondsatsld have regard to the statutory
criteria in section 152CBD of the CCA, as outlinedhapter 3 of the December 2011
consultation paper, in formulating their submission




2 Regulatory context

The ACCC notes that the assessment of the SAU tdkes as one component of the
broader establishment of the National Broadbandviiét (‘NBN’) and the
arrangements for access to its services. A widgeraf complex issues may therefore
arise during the SAU assessment process. Whilstlikence of NBN Co activity in
retail markets for communications services may dishi the importance of some
issues that have arisen in previous regulatoryga®es under Part XIC of the CCA,
new and different issues are likely to arise. Githencircumstances that this SAU
relates to, many of the issues are likely to beuaiand may require novel approaches
to issues that have arisen in other regulatoryecast

Nonetheless, the ACCC considers that its overagebinjectives in assessing the SAU
are fundamentally the same as those performecdar o¢gulatory processes —
promoting the long-term interests of end-usersdsyefring competitive markets and
efficient operation, use, and investment in relatm infrastructure.

This chapter of the supplementary consultation ppperides interested parties with a
broad overview of how the ACCC views the differeatnponents of the access
arrangements for the NBN interacting with one aagthnd considers some of the
choices made by NBN Co in the design of the SAthig context. Some of the matters
in this chapter may not be specifically relevanamoACCC decision to accept or reject
the SAU, but may assist interested parties in tinedlerstanding of what are complex
commercial, regulatory and legislative arrangements

In this respect, the ACCC considers that discussidhese matters may assist
interested parties to focus on issues that aregpioponsidered as part of the SAU
assessment process, and those that may be moopagagly considered in other
regulatory processes.

2.1 Establishing an effective regulatory framework

Subsection 152CJA(1) of the CCA states that NBNr@ist not supply eligible

services unless those services are ‘declared’hande subject to Category B Standard
Access Obligations (‘SAOs¥ Part XIC of the CCA allows for the terms and
conditions on which NBN Co must comply with ther&tard Access Obligations, and
supply the declared service, to be set out in alburof different documents.

NBN Co may give the ACCC an SAU that sets out somal of the terms and
conditions relating to the supply of a servicé. the SAU is accepted by the ACCC,

32 Once a service becomes a ‘declared service'cegsa provider must supply the service to an

access seeker upon request. Standard Access @higyapply to a service provider of a
declared service, and require the provision of ss¢e declared services in order for access
seekers to provide carriage services or contemtcear using declared services. For further
information about declared services and CategoBya®idard Access Obligations, please see
sections 3.2.1 and 3.2.2 respectively in the Deezr@b11 consultation paper.

B CCA,ss.152CBA(1)(b) and (2).




the ACCC may still decide to supplement the SAuhteand conditions by setting out
regulated terms and conditions in relation to #wwise in Access Determinations, or in
Binding Rules of Conduct (if an urgent need aris&igrnatively, if an SAU is not
accepted by the ACCC, the ACCC may set out allleggd terms and conditions of
access to declared services in an Access Deteionn@r Binding Rules of Conduct,

if an urgent need arises).

Part XIC also provides for terms and conditionbécestablished by mutual agreement
between NBN Co and access seekers in Access Agnégthe

A number of submissions to the December 2011 ctatsuh paper expressed concerns
about the ‘hierarchy’ of terms under Part XfGyhich provides for the terms and
conditions contained in Access Agreements to prevar inconsistent terms and
conditions contained in Access Determinations oidBig Rules of Conduct made by
the ACCC®

The ACCC is committed to ensuring that there igf@ctive regulatory framework in
place as soon as is practicable, and ideally poiaccess seekers executing long-term
Access Agreements. In this respect, the ACCC ribghe SAU does not contain
comprehensive terms and conditions of access thi#i Access Service.
Consequently, there may be other regulated termi€a@amnditions that should be
established prior to parties entering into longrtéxccess Agreements.

The ACCC supports and encourages continuing negotsabetween NBN Co and
access seekers with a view to establishing mutaaligeable commercial terms. At the
time of publication, a number of access seekers atered into Access Agreements
with NBN Co that are based on a ‘short-term’ WBABN Co’s main Standard Form

of Access Agreement). The ACCC understands that these establish a ‘Gcintr
Development Process’ that is designed to assisitallested parties to develop terms
and conditions for longer-term Access Agreements.

Regarding the relationship between the WBA and3he), NBN Co has chosen to
structure the SAU so that it is closely linkedhe ¥WWBA. This approach results in some
complex interactions between the two documentdjsasissed in chapter 4 of this
supplementary consultation paper.

However, while the SAU is intended to underpin lernterm Access Agreements and
refers to the WBA, the WBA does not form part af ®AU. The ACCC does not have
a legislative role in assessing the reasonablesfesStandard Form of Access

3 Chapter 3 of the December 2011 consultation pepetains further information about the

telecommunications access regime in Part XIC of2@& that applies to NBN Co.

For example: Telstr& BN Co Special Access Undertaking — Telstra’s raspdo the ACCC's
first consultation paperJanuary 2012; Herbert Ge&ybmission by Herbert Geer Lawyers on
behalf of: iiNet, Internode, and TransAct Capitalr@munications20 January 2012; Vodafone
Hutchinson Australialnitial Submission to the Australian Competitiorda@onsumer
CommissionJanuary 2012.

Chapter 3 of the December 2011 consultation pepetains further information about the
telecommunications access regime in Part XIC of2@& that applies to NBN Co.

See section 3.4 of the December 2011 consultpaper for more information about NBN Co’s
Standard Form of Access Agreement.

35
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Agreement and is not assessing the specific tenti€@anditions that are contained in
the WBA as part of the SAU assessment processdsitibey are incorporated into the
SAU).

The SAU is therefore somewhat unusual in comparis@ome other undertakings
accepted by the ACCC, as it does not include afsaticative terms that may be
negotiated with an access seeker. In further csintoasome other service providers
regulated by the ACCC, NBN Co is required by laveoonply with a request by an
access seeker to enter into an Access Agreemehe@ame terms and conditions that
are in a Standard Form of Access Agreenigstich as the WBA. This particular
aspect of the broader telecommunications accesa@agay therefore address the
‘indicative terms’ aspect of access to servicets atizerwise may be expected to be
addressed as part of an undertaking. Having sadttte ACCC would normally
consider whether such ‘indicative terms’ provideudable set of terms and conditions
to be offered by the service provider as part ofiatertaking assessment process. As
noted, the ACCC does not have a role under PartilXli3sessing the reasonableness
of a Standard Form of Access Agreement.

The ACCC notes that a Standard Form of Access Ageeesuch as the WBA does
not form part of the hierarchy of terms outlineda, unless executed as an Access
Agreement between NBN Co and an access seekerisTiatms and conditions
contained in a Standard Form of Access Agreememibtiprevail over inconsistent
terms and conditions contained in an SAU, Accedsrenations or Binding Rules of
Conduct.

The ACCC also notes that its understanding ishiigtl Co is not obliged to offer a
subset of terms and conditions contained in a Srandorm of Access Agreement —
that is, it is only obliged, upon request by anesscseeker, to enter into an Access
Agreement that is the same as any published Staiaam of Access Agreement.
Therefore, should an access seeker wish to eriteamAccess Agreement with NBN
Co which adopts some terms and conditions contam#dte WBA and some contained
in another document (for example, an Access Detetiaoin), it would need to
negotiate this outcome with NBN Co.

As NBN Co is not obliged to enter into Access Agneats based on a subset of the
terms and conditions in a Standard Form of Accageément, it may be necessary
that a comprehensive set of regulated terms anditoams is in place to provide access
seekers with an alternative means of supply towkegthe WBA. The ACCC will
therefore need to give careful consideration tosttepe of both the commitments made
in the SAU and any future regulated terms and ¢amdi contained in Access
Determinations or Binding Rules of Conduct.

Are there terms and conditions that are not coathin the SAU which you consider
should be established prior to parties entering liomg-term Access Agreements?

8 CCA s. 152CJA(2).

10



2.2  Approach to assessment of the SAU

The ACCC is required to assess NBN Co’s proposed BAaccordance with the
statutory criteria set out in section 152CBD of @eA.

While the ACCC may provide some guidance to NBNaBout the changes that would
allow the SAU to be accepted, it cannot unilatgrathend NBN Co’s proposed SAU.
That is, the terms and conditions that are setrotlte SAU, as drafted by NBN Co, are
the focus of the SAU assessment process. As aqoasee of this, alternative
approaches or commitments are generally not dyreekbvant to an assessment of
whether the particular SAU that NBN Co has loddgealusd be accepted or rejected.

Having said this, section 152CBDA of the CCA prasdor a person to make
variations to an original undertaking in accordawdé a notice given by the ACCC. If
the person does so, the ACCC must consider thedrandertaking as if it had been
given to the ACCC instead of the original undemagkiThis streamlines the SAU
assessment process by preventing NBN Co from hdgisgbmit a new SAU.

NBN Co has made a number of submissions in sugbpdine SAU, or specific
commitments in the SAU, by reference to the ‘witld avithout’ test and a
‘counterfactual® In making a decision whether to accept or rejeet3AU, the ACCC
must be satisfied of a range of matters, includireg certain aspects of the SAU
promote the long-term interests of end-users. TGEA proposes to, in general, not
assess whether certain aspects of the SAU (oretha@eceptance of the SAU itself)
would satisfy the statutory criteria by comparindguéure with’ the SAU to a ‘future
without’ the SAU. This approach is consistent watlevious ACCC practice, such as in
the FANOC Draft Decisionwhere the ACCC stated that:

“...reasonableness is not determined by referenedsd would exist if the SAU was not

accepted. In this sense, as has been confirmdeeblribunal, it is not always necessary to apply a
‘with and without’ test in assessing the reasonadds of the SAU. It may be useful to apply the
‘with and without’ test to individual criteria onispecific circumstances but, ultimately, the
reasonableness test is applied as a standalorié%est

The ACCC considers that it should maintain thisrapph to the use of the ‘with and
without’ test when assessing the SAU given by NBN C

The ACCC recognises that the SAU contains a comgaéexf commitments, many of
which are interrelated. Consequently, the ACCC clans that it should, where
appropriate, consider the combined effects of hfie aspects of the SAU when
assessing the SAU commitments against the statatibeyia.

For further information about the legislative crigethat the ACCC must apply, please
refer to chapter 3 of the December 2011 consutigiaper.

3 See, for example, NBN C8upporting Submission NBN Co Special Access Urldaga20

December 2011, p. 109.
40 ACCC,Assessment of FANOC's Special Access Undertakirgjdtion to the Broadband
Access Service — Draft Decisidbecember 2007, p. 31.

11



3 Operation of the SAU

This chapter seeks views on the following matters:

= the process that is established by the SAU, knavReagulatory Recourse’, which
provides for the ACCC to resolve certain typesispdtes between NBN Co and
access seekers about terms and conditions of aecebks

= the proposed 30 year term of the SAU, the revieitkedSAU conducted by NBN
Co and the recognition of NBN Co’s right under PA& of the CCA to withdraw
the SAU, which together determine when the SAU atg=; and how it may change
or cease to operate over time.

3.1 Regulatory recourse disputes

NBN Co has included a mechanism in clause 6 optekminaries to the SAU for
NBN Co and access seekers to seek resolution offispdisputes by the ACCC about
the terms and conditions of access to a relevamicee The ‘Regulatory Recourse’
dispute process only applies before an Access Awgathas been entered ifftoThe
ACCC notes that it is also able to set terms amdiitions of access to a declared
service in an Access Determination (or if an urgezed arises, in Binding Rules of
Conduct). Hence, the dispute resolution power goedieon the ACCC is in addition to
existing ACCC regulatory powers under Part XICha CCA.

This dispute resolution power does not concern cerai@ disputes arising under
executed Access Agreements, which are coveredebgisipute management process
set out in Schedule 12 (Dispute Management RulesedSAU. This process is
discussed in section 7.2 of this supplementarydtatson paper.

3.1.1 Disputes subject to notification

Clause 6 of the preliminaries to the SAU providaseither NBN Co or an access
seeker to notify disputes to the ACCC in respect of

= non-price terms and conditions that are not covbsetthe SAU*? and

= price-related terms and conditions that had nomh la@@mounced prior to the
commencement of the SAB.

These disputes may only be notified before exenudfcan Access Agreement between
NBN Co and the access seefér.

41
42
43
44

NBN Co,Special Access Undertaking December 2011, preliminaries, clause 6.1(a)(i).
Ibid, preliminaries, clause 6.1(a)(ii).

Ibid, preliminaries, clause 6.1(a)(iii).

Ibid, preliminaries, clause 6.1(a)(i).
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The aim of this process is to enable parties tk a@aeACCC ruling in the event that
they are unable to reach agreement on particutaustef access via their negotiations
over Access Agreement3However, the ACCC considers that it is uncleartivee
clause 6 applies in relation to the following ditgsu

= Disputes that arise between NBN Co and an accegsisehen renegotiating an
expiring Access Agreement or replacement Accesedmgent. This is because
clause 6.1(a) specifies that clause 6 only apfiiefore execution of an Access
Agreement with that Access Seeker’. Disputes agifiom the renegotiation of an
Access Agreement or a replacement Access Agreemapnot fall within this
category.

= Disputes regarding terms and conditions relating particular non-price term that
is to some extent ‘covered by the SAU’. An exangidléhis is where the SAU
requires NBN Co to include terms or conditionstiefato a subject matter in the
WBA, but the SAU does not itself specify a partaaulerm or condition.

3.1.2 Dispute resolution procedure

Clause 6.1 of the preliminaries to the SAU setstletdispute notification and
resolution procedure that must be followed by NB& &ccess seekers and the ACCC.
The procedure includes timeframes to be followedheyparties to the dispute and the
ACCC. The ACCC may vary the procedure for dispudeting to price-related terms
and conditions in certain circumstances, providetth NBN Co and the access seeker
agree’® Clause 6.1 also requires the documentation sugsirtitt the ACCC to comply
with certain requirements as to foffn.

NBN Co submits that, in formulating the disputeotaon provision, it “...has sought
to provide for a transparent and efficient prodbss avoids (to the extent possible) the
problems with the now removed ‘negotiate-arbitratedel.*®

While some strict timeframes and form requirememdy facilitate expeditious
resolution of some disputes, these requirementl doyede effective resolution of
more complicated disputes by the ACCC. To the extenSAU provides for some
additional flexibility in the process to be follod/gvhen dealing with price-related
disputes, this possibility may be somewhat lesselR@dexample, clause 6.1(j) of the
SAU allows the ACCC to vary the process requirethexSAU provided the consent of
both NBN Co and the access seeker is obtained. tHawm the ACCC'’s experience,
disputes about non-price terms and conditions roeyetimes be as complicated as
disputes relating to price-related terms and caovtht particularly where a dispute
concerns a number of non-price terms and conditidosordingly, consideration could
be given to providing procedural flexibility in ragl to disputes regarding non-price, as
well as price-related, matters.

® NBN Co,Supporting Submission NBN Co Special Access Urldega20 December 2011, p.

77.

NBN Co,Special Access Undertaking December 2011, preliminaries, clause 6.1(j).

Ibid, preliminaries, clauses 6.1(d), (e) and (f).

8 NBN Co,Supporting Submission NBN Co Special Access Urldega?0 December 2011, p.
77.
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47
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3.1.3 Dispute resolution decision and criteriatob e applied

The SAU sets out the basis on which the ACCC mudtenits decision on a dispute,
including the criteria that the ACCC must apply aestrictions on decisions by the
ACCC* The SAU does not state whether the concepts sbredleness and
promotion of long-term interests of end-users elygdioin this clause take the same
meanings as in Part XIC of the CCA. However, itnsee@easonable to interpret them in
such a way given the SAU is proffered pursuantax RIC of the CCA.

NBN Co submits that “in order to reduce the incesdifor regulatory ‘gaming’, [the
dispute resolution process provides] for the ACGGdlect between the positions put
forward by the Access Seeker and NBN EbNBN Co also submits that “the
regulatory recourse mechanism ... will operate inaamer that also ensures
compliance with other legal requirements.”

The ACCC will need to consider the incentives addiy the requirement for the
ACCC to select between the positions put forwardheyaccess seeker and NBN Co
without variation by the ACCC.

The ACCC will also need to consider whether thérietgns on ACCC decisions
under this process are sufficiently clear. As aaneple, it is unclear whether the
prohibition on ACCC decisions that would resulNBN Co engaging in conduct that
breaches agreements is intended to differ frommgbgictions on Access
Determinations under Part XIC of the CCA (suchhase in relation to protected
contractual rightsy

3.1.4 Dispute resolution outcome

Clause 6.1(h) of the preliminaries to the SAU stdlwt the ACCC decision is final and
binding on both parties to the dispute, and thaténms or conditions must be adopted
in the parties’ Access Agreemetit.

If the ACCC makes a decision in relation to a dispualause 6.3 of the preliminaries to
the SAU requires NBN Co to publish the terms ordibons of the decision on the
NBN Co website? If an access seeker or an existing customer (wére wot party to
the original dispute) elects to adopt the termsa@dlitions of the decision, then NBN
Co undertakes to either (where applicable):

9 NBN Co,Special Access Undertaking December 2011, preliminaries, clauses 6.1(d) an

6.2(b)(iv).

0 NBN Co,Supporting Submission NBN Co Special Access Urldega20 December 2011, p.
77.

o1 Ibid.

%2 Under section 152BCB(5) of tl&CA, an Access Determination has no effect to thengxhat

it would have the effect of depriving any persoragirotected contractual right.
NBN Co,Special Access Undertaking December 2011, preliminaries, clause 6.3(i).
Ibid, preliminaries, clause 6.3(a).
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» incorporate the terms or conditions into the WB@lsey will be available for
inclusion in a prospective Access Agreemerur

= incorporate the terms or conditions into any emig#ccess Agreement provided
the other party to an existing Access Agreemertt&l® adopt these terms or
conditions within 10 business days of publicationtioe NBN Co websitg’

The ACCC will need to consider whether the mannevhich the outcomes of the
regulatory recourse process are implemented igcarftly clear and appropriate. For
example, it is unclear whether the practical outeahthe dispute resolution process is
to give ACCC decisions contractual force betweenpérties.

Are the types of disputes that may be notified uigiothe dispute resolution process
sufficient to resolve disputes between NBN Co arkas seekers about access to the
relevant services? In providing your views, pleesesider that the ACCC has powers
under Part XIC of the CCA for setting terms andditians of access to declared
services, such as making Access Determinationg8arding Rules of Conduct, and
can issue Procedural Directions in relation to miagjons.

Is the dispute resolution procedure likely to resuthe effective resolution of
disputes? Are the dispute resolution timeframes prmitted ACCC decisions, and
the criteria to be applied by the ACCC when malardgcision, likely to result in the
effective resolution of disputes?

Is it appropriate that the ACCC only has a choicadmpting one set of terms and
conditions proposed by the parties without amends®eRor instance, there may be &
scenario where the ACCC considers that neithesfderms and conditions promotes|
the long-term interests of end-users.

Is it clear that the ACCC decisions under the dispasolution processes will be
binding on all parties?

Overall, are the regulatory recourse dispute rémwiyprovisions contained in NBN
Co’s proposed SAU consistent with the legislatikieeda in section 152CBD of the
CCA?

3.2 Term, variation, withdrawal and extension of th e SAU

Both clause 7 of the preliminaries to the SAU antesiule 9 (Review and Variation of
Aspects of SAU) of the SAU relate to the term & $AU, variation of the SAU, and
withdrawal of the SAU. These aspects of the SAUckosely related, as they affect the
period of time for which the proposed SAU committsespply. In particular, they
have implications for whether the SAU commitmenti rgmain reasonable and in the

55
56
57

Ibid, preliminaries, clause 6.3(b)(i).
Ibid, preliminaries, clause 6.3(b)(ii).
Ibid, preliminaries, clause 6.3(c).
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long-term interests of end-users over time andhanging circumstances. Broadly, the
combined effect of these aspects of the SAU, ieptad, is that:

= the commitments in the SAU would be in effect fOry&ars unless NBN Co varies
or withdraws any or all of these commitments;

= NBN Co would be required to conduct reviews of @@raspects of the SAU; and

= NBN Co would be required to formulate and give Sydiations to the ACCC to
accept or reject.

For the reasons explained below, the ACCC doesitarid to consider clauses of the
SAU related to term and variation as stand-alomerosiments made by NBN Co.
These clauses will be more fully considered byARECC when assessing the extent to
which other commitments in the SAU are likely toisfg the legislative criteria.

3.2.1 Term

NBN Co has proposed that the SAU should operatagproximately 30 years. If the
proposed SAU is accepted and not otherwise var@dtbdrawn, NBN Co will be
required to abide by the commitments containetiénSAU for that period. Any
Access Determinations or Binding Rules of Condhat may be made by the ACCC
during this time will have no effect to the extefninconsistency with these SAU
commitments?®

NBN Co submits a range of reasons in support optbposed term of the SAU,
including:

= an extended SAU provides regulatory certainty aabikty;>°
= the term of 30 years is aligned with investmer{BN infrastructure®™® and

= the review mechanisms in the SAU will ensure thgoamg relevance and
reasonableness of the terms and conditions of Attt er the 30 year terfit.

As noted, the ACCC does not intend to considetdha of the SAU as a stand-alone
commitment made by NBN Co. The assessment of thedgainst the legislative
criteria on a stand-alone basis appears unlikehstist the ACCC'’s decision as to
whether to accept or reject the SAU. Rather, tiopg@sed term is so closely related to
the substantive commitments in the SAU that the isrmore appropriately considered
when assessing the other commitments made in thedgAinst the legislative criteria.

%8 CCA ss. 152AY, 152CBIA and 152CBIB. These provisians discussed further in sections
3.2.3 and 3.3.3 of the December 2011 consultatamep

9 NBN Co,Supporting Submission NBN Co Special Access Urldega20 December 2011, p.
70.

60 Ibid.

6L Ibid, p. 74.

16



Such an approach recognises that the interreldtipsnetween different clauses of the
SAU can significantly influence the substance ef tommitments made by NBN Co.

Consequently, the ACCC seeks views from interegéeties about the proposed term
of the SAU as one aspect of views about other 8p@dmmitments contained in the
SAU.

3.2.2 Review and variation

Clause 7 of the preliminaries to the SAU recognieas NBN Co may request a
variation to the SAU at any time in accordance wsition 152CBG of the CCA.
Clause 7 also requires NBN Co to conduct reviewsedfin aspects of the SAU in
accordance with Schedule 9 (Review and VariatioAsgects of SAU). The SAU
requires the following reviews to occur:

= periodic reviews of the customer engagement presemsd Product Development
Forum Processes, which are further discussed trores5.1.4 of this
supplementary consultation paper; and

= areview of ‘'SAU Review Matters’ upon the happenafigertain events (the ‘SAU
review’).%?

The processes for NBN Co to review and vary thepe@s of the SAU are set out in
Schedule 9. Clause 1 of Schedule 9 also sets alagation for NBN Co to exercise
its rights and perform its obligations under theh&dule in good faith.

NBN Co is required to conduct the SAU review, ie fieriod between declaration by
the Communications Minister that the NBN shouldreated as built and fully
operational and declaration by the Minister fordfioe that conditions are suitable for
the entering into and carrying out of an NBN Cesathemé®® This review requires
NBN Co to review certain matters relating to thedancy of expenditure, the inclusion
of expenditure into annual revenue requirementutations and the approach to
WACC ®* At its discretion, NBN Co may also review otheicjitg matters as part of
the SAU review’”

Before the end of the SAU review period, NBN Coegquired to submit a SAU
variation, known as a ‘Triggered SAU Variation’,ttee ACCC®° The SAU variation
must ‘address’ the matters identified during thdJSA&view, and be assessed by the
ACCC in accordance with sections 152CBG and 1520Btie CCA®’ If the ACCC
rejects this variation, NBN Co is required to subanew proposed variation within 6
months of this rejectioff

62 NBN Co,Special Access Undertaking December 2011, preliminaries, clause 7.3(b).

63 Ibid, Schedule 9 (Review and Variation of AspaftSAU), clause 3.2(a).
o4 Ibid, Schedule 9 (Review and Variation of AspaftSAU), clause 3.3(a).
& Ibid, Schedule 9 (Review and Variation of AspaftSAU), clause 3.3(b).
e Ibid, Schedule 9 (Review and Variation of AspaiftSAU), clause 3.1.

&7 Ibid, Schedule 9 (Review and Variation of AspaiftSAU), clause 3.4(a).
&8 Ibid, Schedule 9 (Review and Variation of AspaiftSAU), clause 3.6(a).
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NBN Co submits that the SAU review mechanism isappate as “[tjhe timing is
intended to coincide either with the preliminarggss of the privatisation process or
the middle of the SAU term®

NBN Co further submits that “...a mid-term review nisg/a practical means of
ensuring the continued workability of the SA.NBN Co submits that “[sjome
aspects of the SAU may not be suitable if NBN Coagdonger fully government
owned and some may, in any event become less kudaer time...”"* and it “...has
the option of including other matters in the SAU/Rev, but these are not mandatory
because the SAU design, as it relates to those othgers, is not reliant on NBN Co’s

ownership..."”"?

As with the term of the SAU, the ACCC will not caahear clauses relating to reviews
and variations as stand-alone commitments madeBd Glo. Clauses relating to
review and variation will be more fully considenstien assessing the extent to which
other commitments in the SAU are likely to satigfg legislative criteria. In this
respect, review and variation clauses affect tmogef time for which the proposed
SAU commitments apply, and in particular, how t#dJS=nsures that these
commitments will continue to be reasonable andhénldbng-term interests of end-users
over the proposed 30 year term of the SAU. In detang whether the proposed
review processes ensure this however, an assesefthgtr effectiveness will
nonetheless be required.

The ACCC is mindful of the fact that if it were agcept the SAU, the commitments in
the SAU would apply for 30 years unless NBN Co sitbm variation that the ACCC
accepts in accordance with section 152CBG of th& .(®e effectiveness and
independence of any review and variation processasded in the SAU are therefore
likely to be of critical importance to the assesst@# all the commitments in the SAU.
In this respect, the ACCC notes that:

= the SAU review and the periodic reviews of the oostr engagement process and
Product Development Forum Processes are condugti@N Co;

= the SAU does not state what the parameters or tolgs®f the SAU review are;

= jtis not clear to what extent other interestedipamwill be involved in the review
process; and

= while NBN Co cannot vary the commitments in the S&ithout the consent of the
ACCC, ultimately NBN Co may choose which aspectthefSAU it wishes to seek
a variation for, and the manner in which it seekgary these aspects of the SAU.

&9 NBN Co,Supporting Submission NBN Co Special Access Urldega20 December 2011, p.
93.

0 Ibid.

71 Ibid.

& Ibid.
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3.2.3 Withdrawal and Extension

Clause 7.4 of the preliminaries to the SAU broaignowledges the rights NBN Co
has under Part XIC of the CCA to withdraw the SEWhile clause 7.5 utilises section
152CBA(9) and 152CBE of the CCA to permit NBN Ccetdend the operation of the
SAU in certain circumstances which are set ouhé3AU.

Section 152CBE of the CCA requires the ACCC to appran extension (or
subsequent extension) of the operation of a spac@dss undertaking if the ACCC is
satisfied that the criteria it must apply, as sétio the undertaking, have been met.
NBN Co has set out the criteria that the ACCC naipgtly when deciding whether to
approve such an extension, which is that the ACGGtre satisfied that an extension
(or fuglher extension) satisfies the reasonableogtsia in section 152AH of the
CCA.

Are the commitments in the SAU likely to satisfetiegislative criteria for the
proposed term of the SAU? Please identify thosenctdments that do.

-

Are there commitments in the SAU that are unlikelgatisfy the legislative criteria fc
the proposed term of the SAU? Please identify tisesemitments.

Do the obligations in the SAU for NBN Co to revidéhwe SAU and give variations to
the ACCC mean that the commitments in the SAUiaedyl to be reasonable and in
the long-term interests of end-users for the predderm?

Does the good faith review obligation in clausedf.5chedule 9 (Review and
Variation of Aspects of SAU) enhance the effecte@nor independence of the reviews
that NBN Co is required to conduct under the SAU?

I See section 152CBG of tECA for variation of the SAU, and section 152CBI fathdrawal
of the SAU.

“ NBN Co,Special Access Undertaking December 2011, preliminaries, clause 7.5(b).
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4 Common approaches adopted in the SAU

This chapter provides an overview of, and seekssien, common approaches used by
NBN Co throughout the SAU. There are two main catieg: those relating to the
operation of the SAU and those relating to obligagi set out in the SAU. This chapter
is structured as follows:

= Section 4.1 seeks views on common approachesnglatithe operation of the
SAU, including the interaction of the SAU with tii¢holesale Broadband
Agreement and other documents, references to tihel¥gale Broadband
Agreement’ versus references to ‘Access Agreemeautsl references to
‘Customers’ versus references to ‘Access Seekers’.

= Section 4.2 seeks views on common approachesnglatiobligations, including
NBN Co’s obligations to develop systems, documengsrocesses and to consult.

4.1 Common approaches to the operation of the SAU

4.1.1 Interaction with the Wholesale Broadband Agre  ement and other
external documents

There are numerous references to the WBA througih@uSAU. In its submission,

NBN Co states its intention “for terms of accesbéagoverned by a SAU (if accepted)
and a WBA or an Access Agreemefit{emphasis added). The references to the WBA
fall into three categories:

= References that specify terms to be included iNtB&.Some references state that
NBN Co will include specific content in the WBA.

» References that specify subject matter to be da#dtin the WBASome references
provide that NBN Co will include provisions relagito a particular subject in the
WBA, without imposing specific requirements for ttentent of those provisions.

= References that make commitments that rely oneosalject to provisions of the
WBA These references may have the effect of defitmagommitments in the
SAU only by reference to a document that is nojestitio review by the ACCC.
That is, the SAU may give NBN Co the discretiovéoy the scope of those
commitments during the term of the SAU without ACG&rsight.

The ACCC considers that the intended effect ofdlreferences is sometimes unclear.
It is likely that the ACCC will need to seek clacdtion from NBN Co on the intended
operation of these references to the WBA.

" NBN Co,Supporting Submission NBN Co Special Access Urldega?0 December 2011, p.
78.
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The SAU also makes references to@redit Policy theNetwork Design Rulesnd the
Procurement RulefReferences to these documents may affect thee sufape
commitments being made by NBN Co in the SAU ansergiotential issues in a similar
way to references to the WBA.

4.1.2 References to Wholesale Broadband Agreementv  ersus Access
Agreement

Throughout the SAU, there are various clausesntiakie reference to either ‘the WBA’
or ‘Access Agreements’. For example, in Schedul@dn-price Terms and
Conditions) of the SAU, clause 14.1 refers to WWBA’ while clause 14.3 refers to
‘Access Agreements’.

As noted, the WBA is a Standard Form of Access agrent published by NBN Co on
its website pursuant to section 152CJA of the CENBN Co must enter into an
Access Agreement with any person who wishes tamhbizcess to declared services on
the terms and conditions set out in a Standard edrAtcess Agreement, subject to
limited exceptiong! The WBA sits outside the legislative hierarchy mag of Access
Agreements, Binding Rules of Conduct and AccesgiD@hations. The WBA is not

an executed contract between NBN Co and accessrseek

Access Agreements, however, create contractuabsriggtween NBN Co and access
seekers, and fall within the definition set ousecttion 152BE of the CCA. Access
Agreements may be created in a number of wayse¥Xample, an access seeker may
request that NBN Co enter into an Access Agreemenhe terms and conditions set
out in the WBA.

However, Access Agreements need not contain ahgrof the terms and conditions
set out in the WBA® That is, even if an Access Agreement is largebeblaon the
WBA, NBN Co and an access seeker may negotiaterdiit terms and conditions
from those set out in the WBA.

Whether a reference in the SAU is to ‘the WBA’ Actess Agreement’ may therefore
have implications for whom and in what circumstanitee SAU commitments apply.
The ACCC will therefore need to consider whether$AU refers to “‘WBA'’ or

‘Access Agreement’ appropriately.

4.1.3 References to Customer versus Access Seeker

The SAU distinguishes between the concepts of ‘8s&@eekers’ and ‘Customers’. An
‘Access Seeker’ is a service provider who is seghiccess to a declared service as set
out in section 152AG of the CCR.On the other hand, a ‘Customer’ is an access

‘Wholesale Broadband Agreement’ is defined ine€ltHe 1 (Dictionary and Interpretation) of

the SAU.
& CCA,s. 152CJA(2).
8 CCA,s. 152CJA(3).
& ‘Access Seeker’ is defined in Schedule 1 (Dictigrand Interpretation) of the SAU.
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seeker who has entered into, or is otherwise sttzjean Access AgreemefitThe
definition of ‘Access Seeker’ is therefore wideahthe definition of ‘Customer’.

This distinction is relevant to the assessmenbh®f3AU because it affects the persons
entitled to benefit from the various commitmentdeay NBN Co in the SAU.

For example, NBN Co only undertakes to offer tomuphe product components and
associated product features to ‘Customers’ as asnglamplementing its obligations
under the SAU in respect of the NBN Access Seri&milarly, NBN Co only offers
to supply the ‘Ancillary Services’ to ‘Customersider clause 2.4 of the preliminaries
to the SAU. Therefore, the SAU does not appeappdyato the supply of these
services to access seekers who have not entecednmiccess Agreement.

On the other hand, NBN Co undertakes to consulemadely with ‘Access Seekers’
under clause 1 of Schedule 11 (Non-price TermsGordlitions) in relation to the
future development of the WBA.

Clauses that refer only to ‘Customers’ may give tsconcerns that a commitment
that should benefit all access seekers under theg@y B SAOs is limited to those
who have entered into Access Agreements with NBNTbe ACCC will therefore
need to consider whether the SAU refers to ‘Custehue ‘Access Seekers’
appropriately.

4.1.4 Recitals or assertions of fact

Setting aside the ‘Background’ section in the pnelaries to the SAU, there are a
number of clauses in the SAU that are effectivebytals of NBN Co’s intentions or
assertions of fact. For example, in clause 2 oe8ale 11 (Non-price Terms and
Conditions) of the SAU, NBN Co states that it isrgnitted to establishing and
maintaining positive working relationships with tusers.

These clauses do not set out substantive commisimieut may influence the proper
interpretation of other parts of the SAU.

Are there any significant issues caused by refa®te ‘the WBA'’ or other document
in the SAU?

vJ

Have references to ‘the WBA' or ‘Access Agreemebtsn used appropriately in the
SAU?

Have the terms ‘Access Seeker’ and ‘Customer’ hesexl appropriately in the SAU?

Do the recitals or assertions of fact in the SAbistsn the interpretation of other parts
of the SAU?

80

‘Customer’ is defined in Schedule 1 (Dictionanddnterpretation) of the SAU.
81

NBN Co,Special Access Undertaking December 2011, preliminaries, clause 2.2.
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4.2 Common approaches relating to obligations

4.2.1 Obligations to develop systems, documents or processes

The SAU requires NBN Co to develop various systatosuments and processes in
the future. For example, in clause 7 of Schedul@\bh-price Terms and Conditions),
NBN Co undertakes to develop operational and lgilsgstems for the NBN, to be
known collectively as the ‘NBN Co Platform’. In semases, NBN Co undertakes that
the resulting systems, documents or processesaub particular qualities or features.
For example, clause 7.2 of Schedule 11 providdsiieaNBN Co platform must
enable certain transactions to be carried out.

A failure by NBN Co to develop a system with thgselities or features would be a
breach of NBN Co’s commitments in the SAU. Howevke, SAU does not provide a
way for the ACCC to review the actual systems, doenits or processes developed by
NBN Co in the future.

Are there any other systems, documents and pracéssieshould be included in the
SAU?

Are the features or qualities that NBN Co has dptfor these systems, documents
and processes appropriate?

4.2.2 Obligations to consult

NBN Co has made a number of commitments to comstiitaccess seekers, its
customers and the ACCC in the SAU.

In some cases, NBN Co undertakes a broad and camgiobligation to consult. For
example, clause 1 of Schedule 11 (Non-price TemdsGonditions) of the SAU states
that NBN Co will:

= develop consultation processes in connection wighdievelopment of the WBA;
and

* in good faith:
= take into account the material provided by acceskexs and the ACCC; and
» seek to resolve the key issues raised during ctatisul.
Other obligations to consult are linked to parigguleviews or events. For example,
under clause 6 of Schedule 11, NBN Co undertakesriduct public consultation

during Point of Interconnection (‘POI’) reviews.

Other customer consultation processes will onlyyapgNBN Co chooses to use them.
For example, clause 5.9(a) of Schedule 8 (Prudgmoyides that NBN Co can either:
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= seek endorsement from customers on the prudenmogtark changes through a
consultation process; or

= seek regulatory endorsement from the ACCC.

The regulatory endorsement process specified wboldever, permit the ACCC to
undertake its own consultation with the generallipuds industry participant®

Other consultation obligations are limited to tlaetggular customer. For example,
clause 14.3(d) of Schedule 11 provides that if NBdNproposes to vary a particular
Access Agreement between NBN Co and a customail] ikonsult the customer
before doing so.

In general, the ACCC considers that where an actifatts a particular party to the
exclusion of others, consultation should be regiwvéh that party. Actions that have
broader effect may require an appropriate periocbasultation or negotiation with
customers, access seekers or the general public.

The ACCC notes that the SAU provides for the revidwhe customer engagement and
product development processes, commencing in tieeytbar of the SAU and being
repeated every five yeatSNBN Co must provide any information reasonablyuiesg

by the ACCC as part of this process, such as ev@lehconsultatiofi* However, this
review and evidentiary requirement does not colte&MBN Co consultation processes.
For example, it does not appear to cover the ctatsa processes in relation to the
WBA, including theNBN Co Operations Manuah clause 14.1(b) of Schedule 11.

Has NBN Co proposed to undertake consultation ptoggiate times in the SAU?

Do the consultation processes cover the issuesitbdikely to require input from
access seekers, the ACCC or the general public?

Are the consultation processes set out adequateéRdyajive interested parties
sufficient time to consider and comment on issues?

Do the consultation processes sufficiently settbetobligations of NBN Co to
communicate/provide reasons for its decisions?

Is the extent to which the SAU requires NBN Coaketinto account material providgd
through consultation processes sufficient?

Should there be greater ACCC oversight of consahigirocesses? Does the SAU
provide sufficient opportunity for the ACCC to rew consultation processes in orde
to assess whether they have been effective?

=

82 Ibid, Schedule 8 (Prudency), clause 7.

8 Ibid, Schedule 9 (Review and Variation of AspaiftSAU), clauses 2.1-2.6.
84 Ibid, Schedule 9 (Review and Variation of AspaiftSAU), clause 2.1.
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4.2.3 Obligations to publish information

In the SAU, NBN Co has undertaken to publish owvte information in certain
circumstances. For example, clauses 3 and 4 ofdBhé&1 (Non-price Terms and
Conditions) of the SAU require NBN Co to publisfi@at plans, ready for service
plans and a historical footprint list.

NBN Co submits that these publishing obligationd priovide transparency and
visibility for access seekers to develop produtiatketing plans and strategf8s.

Do the publishing obligations in the SAU providéfgient detail and types of
information?

Is there other information that access seekershar acnembers of the public would
require in relation to the supply of the NBN Acc&ssvice?

Is the proposed timing and location of publicatampropriate?

4.2.4 Obligations regarding NBN Co’s exercise of co  ntractual rights

NBN Co has undertaken to constrain its exercissaofractual rights under Access
Agreements in some provisions of the SAU.

For example, in clause 12 of Schedule 11 (Non-praxens and Conditions) of the
SAU, NBN Co undertakes that it will not impose gawstual remedies under the WBA
in respect of a customer unless it has notifietl tbatomer, and that it will cease to
apply the contractual remedies as soon as reasopiuticable.

As a preliminary point, the ACCC notes that cortiratremedies do not strictly arise
under the WBA, but rather, under executed Accesedmgents between the parties
(including Access Agreements on the same termsea®/BA). If an Access
Agreement differs from the terms and conditionthemWBA, it is uncertain as to
whether this clause will apply.

The drafting of such constraints will also neethéocarefully considered to assess
whether they have the intended effect, given theslative hierarchy set out in Part
XIC of the CCA. Where there is inconsistency betwte provisions of the Access
Agreement and the SAU, the provisions in the Acéeggement will prevail. For
example, the obligations to notify customers ofnges to Access Agreements under
clause 14.3 of Schedule 11 may not have any dffda Access Agreement states that
NBN Co is entitled to make the changes to the Azéageement without notice.

Are the constraints on NBN Co contained in the SAltklation to its exercise of
contractual rights effective and reasonable?

& NBN Co,Supporting Submission NBN Co Special Access Urldega?0 December 2011, p.
86-7.
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5 Service description and products under the
SAU

This chapter seeks views on issues associatedhdtservices and products covered
by the SAU. In particular, the service descriptamopted in the SAU defines the scope
of NBN Co’s commitments in the SAU by specifying thervice to which those
commitments relate. It is therefore important thatservice description is accurate and
sufficiently complete.

This chapter is structured as follows:

= Section 5.1 seeks views on issues associated hgttdfinition of the ‘NBN
Access Service’;

= Section 5.2 seeks views on the definitions of tteglpct components;
= Section 5.3 seeks views on issues associated nadthaay services;
= Section 5.4 seeks views on issues associated arnite levels; and

= Section 5.5 seeks views on issues associated vatlupt development and
withdrawal. Section 5.5.1 seeks views on variopeeis of the product
development process and section 5.5.2 seeks vieugsoes associated with
product withdrawal.

5.1 NBN Access Service

The SAU is given by NBN Co in relation to the ‘NBNcess Service’, a Layer 2
Ethernet service between the end-user premisethardlevant POI® This will
operate in the ‘data link’ layer of the open sysiaterconnection (‘OSI’) model for
communications. The NBN Access Service comprisesces delivered over NBN
Co’s fibre, wireless and satellite netwof¥s.

NBN Co submits that the service has been develtpgive effect to key directions
from the government on the type of broadband teldgyao be used and the supply of
open access wholesale-only serviteBN Co further submits that the service has
been described in a functional and technologiaatiytral way, consistent with
previous ACCC views on service descriptions anched for the service description
to remain relevant over the 30 year term of the SAU

8 NBN Co,Special Access Undertaking December 2011, preliminaries, Recital F andsga

2.1; Schedule 2 (NBN Access Service).

87 NBN Co,Supporting Submission NBN Co Special Access Urldega20 December 2011, p.
34.

8 Ibid, p. 31.

8 Ibid, pp. 33-4.
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The ACCC has previously articulated the followingnpiples for service
descriptions®

= The service should be described in terms whictaarfeinctional as possible, to
leave the access provider with flexibility to dewéne the most efficient way of
supplying the service and access seekers withoflayiin the type of service that
can be provided within the ambit of the declaradise. Technical terms may,
however, be appropriate where a functional desoriptould provide scope for
ambiguity.

= The eligible service should be described in a mantéch provides sufficient
clarity for application of the Category B SAOs.

= The service should be one for which it is techmyctasible to supply and charge.

The ACCC has also set out its view that a bitstraaoess service should normally
meet the following criterid*

1.

A Layer 2 bitstream access service, which neagftered at a variety of rates
but should include a product that is not throttksdvell as a product that is
symmetric to the extent that technology permitsedBcts (both consumer and
business grade) should be equally available tacakss seekers on a non-
discriminatory basis.

A service (whether the bitstream or anotherise) that allows access seekers
to provide a voice service and that provides fangard E 164 numbering and
addressing.

3. A wholesale service which offers:

= arange of data packet priority options;

= arange of quality of service options to allow iletarvice providers to offer
commercially viable services;

= interfaces that permit a retail service providecaatrol the network and
service configuration (including fault status,efevant) of its own
customers;

4. POIs which are commercially feasible for senpeoeviders and support

competition, including competition for backhaul\sees from the first point
of aggregation.

90
91

ACCC, Telecommunications Services — Declaration proviidaly 1999, pp. 27-28.
ACCC, Submission to Department of Broadband, Communicatmd the Digital Economy
“National Broadband Network: Regulatory Reform first Century Broadband’June 2009,
pp. 180-181.
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5. Interconnection protocols based on well-acakptandards for broadband,
voice and, if applicable, video, which are suffitlg well described to allow
access seekers to design and build their own meecting facilities.

6. Arrangements for access to buildings, sheltedsfacilities for
interconnection.

7. Equivalent treatment of access seekers ingaléd all interfaces (including
quality of service provision) required to providsexvice.

8. An appropriate process for amending serviceiBpations in later periods as
needed or desirable, and adequate notice period@mjochange.

NBN Co submits that the service description forKBN Access Service meets these

criteria, but that some of these criteria are et#vant to the NBN Access Service.

What services supplied by NBN Co fall outside tbepe of this service description?
Are there any services supplied by NBN Co for whtak is unclear?

Does the SAU provide terms and conditions of actesslation to all the services
which NBN Co supplies that downstream users reqaiceder to supply carriage
services or content services?

Does the service description in the SAU sufficiguiiéscribe the service that NBN Cc
purports to supply? Are there any missing esseeakghents in the service descriptio

Does the service description in the SAU accuradeBcribe the service? Are there ar
elements of the service description that are uncdeambiguous?

How does the service description for the NBN Acc®srrice compare against the
principles that the ACCC has previously specifieddervice descriptions?

Is the service description sufficiently technolaoggutral to remain applicable as
technology changes in the future, particularly gitlee proposed term of the SAU?

Is an appropriate interconnection protocol spegiifethe service description?

How should appropriate mechanisms for handling estign in shared network
elements be specified? What are appropriate mesinafi

Should a stand-alone low committed information @t&luct suitable for voice-only

y

services be supplied?

92 NBN Co,Supporting Submission NBN Co Special Access Urldega?0 December 2011, pp.

43-46.
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5.2 Product components

The SAU states that the NBN Access Service willlevered by means of the
‘Product Components® As a result, the scope of the service descriftothe NBN
Access Service to which the SAU relates is narrowédt is, the SAU does not
broadly oblige NBN Co to offer all possible Layebi#stream services between the
specified end-points. The SAU only requires NBNtGoffer the specific Layer 2
bitstream service comprised of the product comptsnen

NBN Co states in its submission that this compotesied product construct is
designed to give access seekers the flexibiligotafigure capacity and features on the
NBN as if it were the access seeker’s own netwbth.furtherance of this objective,
NBN Co proposes to supply the product componerdsvariety of data rates, with
additional features (adjustable uplink, trafficadathat can be configured according to
the access seeker’s preferences.

The product components are defined in Schedulaci@Dary and Interpretation) of
the SAU as:

= the product components described in clause 1.tloédule 3 (Product
Components), being the access virtual circuit (‘AN Connectivity virtual circuit
(‘CVC"), user-network interface (‘UNI") and networiketwork interface (‘NNI’);

= the product components offered for supply by NBNaSat the date on which
NBN Co receives written notice of the acceptanc#efSAU from the ACCC;

= the product components identified within the ‘laitProduct Roadmap’, which is
defined in Schedule 1 (Dictionary and Interpretati@and

= any new and varied product components introducedB) Co pursuant to
Schedule 6 (Product Development and Withdrawal).

However, clause 2.3(b) of the preliminaries to $#dJ stateonly that NBN Co will
supply the four components listed in clause 1.$afedule 3: a UNI, an AVC, a CVC,
and a NNI?° In contrast, NBN Co’s submission notes that the\NB:cess Service will
be suppliednitially through these four componentsuggesting that the other
components within the definition of ‘Product Compats’ will be supplied at a later
stage. The SAU does not appear to include a conmenitio supply these additional
components as they are introduced.

% NBN Co,Special Access Undertaking December 2011, preliminaries, clause 2.3.

o NBN Co, Supporting Submission NBN Co Special Access Urldaga20 December 2011, p.

40.

These terms are discussed in more detail inasedt2.2 of the December 2011 consultation

paper.

% NBN Co, Supporting Submission NBN Co Special Access Urldaga?20 December 2011, p.
32.
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NBN Co’s submission also notes that, for technacad operational reasons, an access
seeker must purchase all four of the componensder to supply an end-to-end
service to an end-usgf.

Is the ‘Product Component’ construct reasonableatVilre the effects of the product
component-based product construct on downstrearketsan which carriage service
or content services are supplied?

\*2J

Is the definition of ‘Product Component’ to includeoduct components other than tte
AVC, CVC, UNI and NNI appropriate? What is the etfef including product
components identified within the Initial Productd&ionap or offered for supply by
NBN Co at the date of acceptance of the SAU indéfenition of ‘Product
Component’?

Does the limitation that the NBN Access Servicerny to be supplied through the
‘Product Components’ adversely affect the supplihefNBN Access Service to accgss
seekers?

Are the definitions of the AVC, CVC, UNI and NNItgdactory and complete?

Are the clauses around product components likefenaain reasonable for the
proposed term of the SAU?

5.3 Ancillary services

The SAU defines ‘Ancillary Services’ to include thecilities Access Service’ and the
‘Systems Interfacing Servicé®.

The Facilities Access Service is defined as “aiserthat enables a customer to install,
operate and maintain its telecommunications eqump@eor near a Point of
Interconnect for the purposes of interconnectirgjy thetwork with the NBN Co

Network” %

The Systems Interfacing Service is defined as feigefor the establishment, testing,
operation and maintenance of a connection to thid 8B Platform”. (The NBN Co
platform is discussed in section 7.10 of this sapp@ntary consultation papet®§

Clause 2.4(b) of the preliminaries to the SAU stdlat ancillary services do not form
part of the NBN Access Service. Therefore, it appéaat NBN Co intends that the
ancillary services will not become declared sewiféhe SAU is accepted, so that
NBN Co will not be subject to Category B SAOs ifatin to the ancillary services
(absent these services being declared by the AC®E NBN Co publishing a
Standard Form of Access Agreement that relateseteervices on its website).

o7 Ibid, pp. 41-42.

%8 NBN Co,Special Access Undertaking December 2011, Schedule 1 (Dictionary and
Interpretation), p. 13.

Ibid, Schedule 1 (Dictionary and Interpretatiqm),17.

Ibid, Schedule 1 (Dictionary and Interpretatiqm)31.
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However, clause 2.4(a) of the preliminaries to$iA¢J states that NBN Co will offer to
supply the ancillary services to customers. NBNSGaibmission also notes that price
and non-price commitments applying to ancillarywsms will be specified in the
SAU 1 For example, clause 4.1 of the preliminaries @&3AU states that NBN Co
will price ancillary services in a manner that ansistent with Schedule 7 (Long Term
Revenue Constraint Methodology).

Are the definitions of the ancillary services aatarand complete? Are there ancillarfy
services supplied by NBN Co which would fall outsitie scope of the definition but
which should be included?

What are the consequences of the exclusion ofrtbilaay services, for example, the
Facilities Access Service, from the NBN Access Bef

Is it sufficiently clear which commitments in th&lS do and do not apply to ancillary
services?

5.4 Service levels

Service levels specify the minimum quality of tleevice that is to be supplied by an
access provider to an access seeker. For exareplgeslevels may specify that a
service will be available for use 99.95 per centheftime, measured over a month, and
that the service will provide a minimum data ratd® Mbps. The definition of service
levels typically includes reference to a time perwer which the service level will be
measured, for example, a service level might sp&8f9% availability per day.

Service levels would ordinarily be expected to fqrant of the description of a service.

The SAU does not specify any service levels. Neitlees it make any commitments to
comply with service levels set out in another doentmHowever, clause 14.2 of
Schedule 11 (Non-price Terms and Conditions) sthasNBN Co intends to

introduce service levels from time to time, and thBN Co will consult with

customers about the nature and extent of theseefaguvice levels.

In clause 14.2(a) of Schedule 11 (Non-price Ternts@onditions), NBN Co commits
to introducing a service level regime for the filbetwork by no later than 30 June
2012. The SAU states that the matters that thisnegvill deal with include: network
performance, service delivery, communication wiltktomers and planned and
unplanned event managemétitlt is not clear whether this service level regise
expected to apply only to NBN Co’s existing prodeithough it could be inferred
that this is the case because products introditeddh the Product Development
Forum will have service levels established as pftthose processes. (Clause 3.7 of
Schedule 6 (Product Development and Withdrawatgsthat NBN Co will consult
with customers in relation to service levels amsbasmted remedies for new product

101 NBN Co,Supporting Submission NBN Co Special Access Urldega20 December 2011, pp.
32-33.

102 NBN Co,Special Access Undertaking December 2011, Schedule 11 (Non-price Terms and
Conditions), clause 14.2(a).
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components and associated product features priotramlucing those product
components or product features.)

The SAU also states that NBN Co will maintain apdate a service level regime for
product components and associated product fedragich it has introduced a
service level®

Service level regimes perform a range of functawh&h go towards issues such as the
promotion of efficient investment in and use of tiedwork, and the interests of NBN
Co and users of the network.

Typically, if an access provider fails to meet sped service levels, then it may be
required to provide monetary credits or rebatdbéoaccess seeker. Service levels
therefore provide incentives for the access provid@rovide services of predictable
guality. In the absence of competition, accessiderg may otherwise have an
incentive to lower costs by decreasing expendibmrenvestment and maintenance, in
turn degrading quality of services.

For access seekers, service levels are necessanyeinto undertake network planning
and product design for downstream markets. For plant will be necessary for
access seekers to select a sufficiently large dgpafcCVC in order to provide a given
quality of service to end-users. In this regard, ACCC notes that the definition of
‘committed information rate’ may not reflect theepence of contention within the
NBN itself. This means that access seekers mapeable to use the full capacity of
their CVC during peak periods, contrary to the stdymeaning of the words
‘committed information rate*®* In the absence of reliable service levels forGMe,
access seekers may be unable to design a netvairkiltils their contractual
obligations to end-users around service qualitthid were to be the case, it may
reduce the scope of competitive behaviour thabssible in downstream markets, and
result in reduced complementary investment to sertiese markets or, alternatively,
inefficient investment to bypass the NBN.

Service levels are also relevant to the assessohém price-related terms in the SAU
because they provide minimum levels of qualityalation to the service being
supplied for a given price. For example, it mightrbasonable to charge $X for a
service that is available 7 days a week, 365 day=ag but unreasonable to charge $X
for a service with very low or unpredictable avhiliy.

103 Clause 14.2(b) of Schedule 11 (Non-price Ternts@onditions) refers to clause 3.7 of
Schedule 6 (Product Development and WithdrawathefSAU.

Committed information rate (CIR) is usually defihwithin the telecommunications industry as
the maximum data rate that a network is committetriansfer under normal conditions. It is
calculated as the average rate of data transfeneda specified time interval, for example, in
bits per second (bps). Where a network does not itse€IR (or other performance
parameters), then it is deemed to be unavailablthéopurpose of the relevant service level
regime. See, for example, the definition in Hargmton,Newton's Telecom Dictionayg2™

Ed (2007) at p. 244.
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Are the commitments in the SAU with regard to seevevel regimes sufficient to
ensure that the SAU promotes the long-term interefsénd-users and is reasonable [for
the proposed term of the SAU?

Should service levels be specified in the SAU fer NBN Access Service?

Is the process described in the SAU appropriat¢himdevelopment of a service leve
regime?

Are the quality criteria specified by NBN Co (netkgerformance, service delivery,
communication with customers and planned and ungidevent management)

sufficient to define the service level regime foe fibre network? Are there additional
criteria that should be specified?

Should the service level regime also apply to tireless and satellite networks?

5.5 Product development and withdrawal

Schedule 6 (Product Development and WithdrawalhefSAU sets out the processes
by which NBN Co will introduce, vary and withdrahet product components and
product features that it supplies.

Clause 1(b) of Schedule 6 excludes certain categoifi product components and
product features from being subject to the prodestlopment and withdrawal
processes in the SAU, including (amongst others):

= product components and product features coveredrlmgntemplated within, the
Initial Product Roadmap; and

= a minor variation or enhancement to a product carapb

These exclusions may have the effect of exemptinigpad range of NBN Co’s
products from the product development and withdrgsavisions in the SAU. In
particular, it appears that the Initial Product 8&woap is sufficiently broad to cover, or
contemplate, almost any new product componentaaymt feature NBN Co may
introduce. In addition, NBN Co appears to haveréison over whether a product
variation or enhancement is minor.

The following sections of this paper seek viewslmprocesses set out in the SAU for
product development and withdrawal as follows:

= Section 5.5.1 seeks views on the Product Developfamm, including the rules
around who can participate in the Product DevelagrRerum and the processes
for developing new product ideas.

= Section 5.5.2 seeks views on NBN Co’s commitmerdsrad product withdrawal.
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5.5.1 Product Development Forum

Under Schedule 6 (Product Development and Withdjavfahe SAU, NBN Co will
implement a Product Development Forum, which walltbe primary forum through
which customers may submit new product ideas, peinput on the development of
new and existing products and obtain informati@mfiNBN Co on its current and
future product offerings. The Product Developmesruiin Processes attached to
Schedule 6 (‘PDF Processes’) set out the rulepamtksses that govern how NBN Co
will engage with customers through the Product Deyaent Forum.

In this regard, the Product Development Forum,taedules around how it will
operate, has implications for whether NBN Co hagimtives to invest in products and
services that access seekers desire, and in tytications for efficient investment in
and use of the NBN. The product development prosdgsked to the prudency
provisions contained in the SAU (and discusseckatien 6.6 of this supplementary
consultation paper) in that, when a new produatireg a change to NBN Co’s
Network Design Rule®NBN Co will follow the customer engagement praces
specified in Schedule 8 (Prudency) of the SAU (antlined in section 6.6.1.1 of this
supplementary consultation paper).

5,5.1.1 Participation in the Product Development Forum

The SAU states that NBN Co will make the Productéepment Forum open to
participation by all customers (as opposed to acseskers), subject to the terms of
their respective Access AgreemetftsCustomers must also complete registration
processes, including signature of a multiparty icenftiality agreemen't® Interested
parties who are not customers of NBN Co may couateilmew product ideas and
suggest product variations through the Public Ideasm?®’

5.5.1.2 Processesfor developing new product ideas

The SAU sets out criteria to which NBN Co may heagard when determining
whether to develop a product idea submitted bystorner'® NBN Co submits that
the list of criteria for assessing customers’ patddeas is “necessarily indicative,

because NBN Co expects to receive a broad rangedfict ideas™®

If NBN Co decides, at its discretion, to developraduct idea submitted by itself or a
customer, it will publish a paper summarising thedoict idea, as well as a plan for
customer consultation on development of the proitiezt'*° The Product

105 NBN Co,Special Access UndertakinDecember 2011, Schedule 6 (Product Development
and Withdrawal), clause 3.2.

106 Ibid, Schedule 6 (Product Development and With@f} PDF Processes, clause 3(b).

107 NBN Co,Special Access Undertaking December 2011, Schedule 6 (Product Development
and Withdrawal), clause 3.3.

108 Ibid, Schedule 6 (Product Development and Withei} clause 3.4.
109 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.
79.

110 NBN Co,Special Access Undertaking December 2011, Schedule 6 (Product Development
and Withdrawal), PDF Processes, clause 6.4.
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Development Processes set out the tools (includorgshops and formal submissions)
that NBN Co may use to consult with customers dutite development of its own or
customers’ product ideas.

NBN Co submits that allowing it to have flexibiligver the timeframes and means
with which it consults with customers on productelepment will “allow for a variety
of product ideas to be developed in the manner eftesttive and appropriate for each
such product idea* NBN Co further submits that its obligation to pishlanticipated
timeframes and project plans for the assessmevga@f@ment and implementation of
product ideas, will “give customers the means tiol INBN Co accountable...without
requiring onerous procedures which stifle the raj@delopment of product ideas and
variations which are capable of rapid developmétit.”

The ACCC will need to consider whether the degffediszretion NBN Co has over
how it assesses customers’ product ideas andnsuttation with customers creates
incentives for NBN Co to efficiently invest in ngwoducts. Given the implications
that the rules around product development haveffaient investment in and use of
the NBN, it is important that product developmerdgesses provide a reasonable
balance between the interests of NBN Co and itooouer's, and are clear and
transparent while providing for an appropriate @egof flexibility such that they
remain effective over the duration of the SAU.

The ACCC notes that the PDF Processes state #hdigpute resolution provisions in
the WBA do not apply to the Product DevelopmentfoProcesses? It is unclear
what dispute resolution provisions, if any, willpdypto disputes that arise between
NBN Co and its customers under the Product Devesopriorum.

The ACCC further notes that the SAU states that NBNwill consult with customers
through the Product Development Forum on initiatgs and service levels for new
product components and product featdtésiowever, as noted above, it appears that a
broad range of NBN Co’s new product componentsodyct features will not be
subject to consultation via the Product Developnf@mtim because they fall within the
definition of the ‘Initial Product Roadmap’.

5.5.1.3 Confidential information and intellectual property

The PDF Processes set out the confidentiality atedleéctual property (IP) rights that
will apply to parties during the development of guot ideas™ NBN Co submits that

1L NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.
81.

12 Ibid.

13 NBN Co,Special Access Undertaking December 2011, Schedule 6 (Product Development
and Withdrawal), PDF Processes, clause 13.

14 Ibid, Schedule 6 (Product Development and Withai} clauses 3.6 and 3.7.

15 Ibid, Schedule 6 (Product Development and Withei PDF Processes, clauses 5.4-5.6.
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these provisions ensure that “product developmeatifles and justifications are made
to customers in a non-discriminatory manmnef”.

The SAU provides for the terms of the WBA to apiplyelation to IP rights in product
ideast'” In addition, it provides that a customer who subraiproduct idea to NBN Co
must provide warranties to NBN Co relating to anyrah rights that may attach to the
IP in the product ide&®

The PDF Processes also require customers to disatosthird party IP rights'
Customers must pay on demand to NBN Co any losg@sagfrom a failure to comply
with this requirement®

In relation to confidentiality, clause 3(b) of tR®F Processes provides for all
customers to enter into a multiparty confidentyadigreement. However, clause 5.6
requires customers to grant NBN Co additional sgbtuse and disclose information in
relation to a submitted idea and waive any resbnestin the confidentiality agreement.

It is important that the product development prgesscontain clear provisions in
relation to confidentiality and intellectual propgerin order to encourage customers
and NBN Co to create innovative new products. Hawel is also important that the
arrangements do not constitute a barrier to custgrparticipation. Provisions in the
SAU which require customers to provide warrantigant NBN Co rights, give NBN
Co waivers of rights, provide notice to NBN Co, andemnify NBN Co against
liability may be significant requirements for custers.

5,5.1.4 Review and variation of Product Development Forum Processes and customer
engagement processes

The SAU states that NBN Co will not vary the PDIBdtisses or customer engagement
processes in the SAU, except in accordance withetview and variation processes set
out in Schedule 9 (Review and Variation of Asp@ftSAU) of the SAU. Under these
processes, NBN Co would be required to submit reméormation to the ACCC

every five years and may, as part of its submisgoopose a variation to its PDF
Processes and customer engagement procésdém SAU sets out the process by
which the ACCC must make its decision on the vemmatincluding that NBN Co

cannot utilise the customer engagement procesBBrHPocesses until the ACCC
approves a variation or determines that no vanasaequired?

NBN Co submits that:

116 NBN Co,Supporting Submission NBN Co Special Access Urldega20 December 2011, pp.

81-2.
NBN Co,Special Access Undertaking December 2011, Schedule 6 (Product Development
and Withdrawal), PDF Processes, clause 5.4(a).

117

118 Ibid, Schedule 6 (Product Development and With@f} PDF Processes, clause 5.4(b).
19 Ibid, Schedule 6 (Product Development and With@i PDF Processes, clause 5.5(a).
120 Ibid, Schedule 6 (Product Development and Withai PDF Processes, clause 5.5(d).
121 Ibid, Schedule 9 (Review and Variation of AspeaftSAU), clause 2.1(a)(V).

122 Ibid, Schedule 9 (Review and Variation of AspaiftSAU), clause 2.5.
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review scope, process and frequency are approgateshould ensure that, through timely and
well considered variations, effective engagemetwben NBN Co and its Customers is achieved
over the term of the SAG?

Of note, the ACCC is not able to propose a vanmatmthe PDF Processes or customer
engagement processes, unless NBN Co submits dioanmoposal.

Amongst other things, the ACCC will need to consigtbether the proposed review
process specifies suitable timeframes. It will alsed to consider the incentives
created for NBN Co by the proposal to suspendptation of Product Development
Forum and customer engagement processes until@@CAapproves a variation.

5.5.2 Product withdrawal

The SAU contains commitments around NBN Co’s wistvelrl of products from
supply, including:

= that NBN Co will provide its customers with no léekan 12 months notice;

= that NBN Co will discuss, and consider in goodfaéiny feedback received from
its customers through the Product Development Fgmian to withdrawing a
product; and

= the criteria to which NBN Co will have regard wheasnsidering whether to
withdraw a product®

NBN Co submits that the commitments in the SAU acbproduct withdrawal will
provide customers with “long lead times to prefdareany product withdrawal and

with a high degree of input into proposals regagdinch withdrawals*?®

As noted above, it appears that a broad range ®f NB's products will be exempt
from the product withdrawal provisions in the SAb particular, any product
components and product features covered by, oengiated within, the Initial
Product Roadmap will not be subject to the produittidrawal provisions in the SAU.

The ACCC notes that the consultation processesdrproduct withdrawal are not
specified in any detail in the SAU and the ACCCdlnet have a role in assessing
matters relating to product withdrawal. The ACCQ weed to consider whether the
degree of discretion NBN Co has to withdraw prodichponents and product features
is appropriate.

Is the approach to product development likely wnpote efficient investment in
network capacity and network upgrades?

123 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.
92.

124 NBN Co,Special Access Undertaking December 2011, Schedule 6 (Product Development
and Withdrawal), clauses 5.1-5.4.

125 Ibid, p. 82.
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Do the product development, variation and withdigwacesses apply to a sufficiently
broad range of NBN Co’s products?

Is it in the long-term interests of end-users Fa& Product Development Forum to be
open to participation by NBN Co’s customers only ¢pposed to access seekers)?

Are the criteria for determining whether a produatiation or enhancement is minor
appropriate?

Are the criteria to which NBN Co may have regarcewldetermining whether to
develop a product idea submitted by a customerogpate and in the long-term
interests of end-users?

Do the processes by which NBN Co will determine thbeto develop, and consult
with customers on, product ideas provide an appatgpbalance between the interests
of NBN Co and its customers?

Are the PDF Processes likely to provide for effeztand transparent engagement
between NBN Co and its customers regarding prodexatlopment?

Are there appropriate processes for resolving déspbetween NBN Co and its
customers that arise under the Product Developfamnim Processes?

Are the confidentiality and intellectual properéyms in the PDF Processes
appropriate? Do they discourage or prevent cust®ifn@m participating in the Produg
Development Forum?

—

Do you consider that the review process for théarner engagement and Product
Development Forum Processes is appropriate arkilohg-term interests of end-
users? Is there sufficient involvement of otheeliested parties in the review process$?

Do the product withdrawal processes in the SAU pi®an appropriate balance
between the interests of NBN Co and its custom8hssuild the SAU provide greater
detail about how NBN Co will consult with custon@rs

Should product withdrawal be subject to disputelésn procedures?
Are the commitments around product developmentatran and withdrawal likely to

be appropriate and in the long-term interests df@sers for the proposed term of the
SAU?
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6 Price-related terms and conditions

This chapter seeks views on the commitments by KIBNn the SAU regarding how it
will set initial prices for its products and howetie prices will vary over the term of the
SAU. NBN Co proposes that initial prices will benstrained by a long-term revenue
constraint and a set of maximum prices specifiethénSAU. NBN Co may increase
these prices over time subject to price controllmasms and the long-term revenue
constraint set out in the SAU. NBN Co submits fteatong-term revenue constraint
proposal aims to ensure that it will earn revertbhasresult in a net present value of
zero for all cash flows over the term of the SX@.

This chapter is structured as follows:

= Section 6.1 discusses NBN Co’s proposals for heyeriices will be structured, in
particular in relation to its AVC and CVC prices;

= Section 6.2 discusses the scope of the initiabprget out in the SAU;

= Section 6.3 discusses the price control mechaniisatdimit prices increases for
individual product components;

= Section 6.4 discusses NBN Co’s long-term revenustcaint methodology;

= Section 6.5 discusses NBN Co’s approach to thehteigaverage cost of capital;
and

= Section 6.6 discusses NBN Co’s proposed mecharf@nensuring the prudency
of expenditure.

6.1 Price structures

As discussed in section 5.2 of this supplementanggltation paper, NBN Co proposes
to provide the NBN Access Service through four nm@mduct components: the UNI,
AVC, CVC and NNI. The initial prices for NBN Co’gipe controlled offers, which are
a subset of these product components, are set the ISAU (the initial prices of these
product components are discussed in section @liosupplementary consultation

paper).

NBN Co will also supply and charge for a range thieo services, including the
ancillary services outlined in section 5.3 of thigoplementary consultation paper.

In its supporting submission, NBN Co explains howill structure prices across the
product components, in particular the AVC and CYYENBN Co states that the key
element of its overarching pricing strategy is a4part pricing approach comprising an

126 Ibid, p. 57.
127 Ibid, p. 49.
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access component (the AVC charge) and a usage campfihe CVC chargef®
NBN Co submits that:

this pricing strategy should allow NBN Co to balanover time, the competing needs of
maintaining high rates of take-up of the NBN (thgbwaffordable AVC prices) with high rates of
usage of the NBN (through affordable CVC prices$)ikihg an effective balance, and having the
flexibility to adjust it dynamically is very impant for NBN Co, access seekers and their end
users given the extent of the economies of scalesaope associated with the NBN and also the
needltzcga account for evolving technology, applicgagiand demand over the 30 year term of the
SAU.

One of the key objectives in setting regulatedqwiis to ensure that a regulated
business can be expected to recover its long-téroeat costs over time. However,

the prices for the individual services provideddoegulated business can be structured
in a variety of ways, and can be designed to addrerimber of objectives. For
example, if the supply of a particular service ires a material variable cost
component, setting the variable charge equal tordweginal cost of supply will

promote the efficient use of and efficient investinia infrastructure. In situations
where the regulated business supplies a scarcercesor provides a service by means
of a network with scarce capacity, prices can bsosed as a mechanism to allocate
these scarce resources or to manage capacity.

Different price structures can therefore have déifeé impacts on downstream markets.
For example, a regulated business may use a tvidgudi comprising of a fixed
component (which does not vary between access Is@elted a variable component
(which does vary between access seekers, depenwlifagtors such as the size of the
customer or usage). A two-part tariff that contarsgnificant fixed component (and a
small variable component) may advantage largerssceeekers if they can spread this
cost out over their customer base. Similarly, a-pad tariff with a significant fixed
component may provide a barrier for smaller aceesgers if they are unable to spread
these costs.

However, the extent to which the pricing structaffects downstream markets is also
likely to be affected by other factors, includiing tother costs faced by access seekers.
If the prices charged by the regulated businesgpasmonly a small part of access
seekers’ cost bases, the impact of the regulateahdéss’s price structure on
downstream competition is likely to be lower.

In assessing NBN Co’s proposed price structuresAMC and CVC price structure, as
well as any other relevant price structures, sscfomancillary services), the ACCC
will need to be satisfied that they are consistétit the long-term interests of end-
users, in particular whether they promote compmetiind encourage efficient use of
and investment in infrastructure. The ACCC willeafeeed to have regard to whether
the price structures achieve an appropriate balbeteeen the legitimate businesses
interests of NBN Co and the interests of accedsesse

128 Ibid.
129 Ibid.
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What are the potential impacts of NBN Co’s propogede structures on downstreant
markets?

Will NBN Co’s proposed price structures promote éfffecient use of and investment
in infrastructure?

Are the proposed price structures reasonable, enthay likely to remain reasonable
over the proposed term of the SAU?

Are the proposed price structures reasonably napetsachieve uniform national
wholesale pricing?

6.2 Initial prices

The extent to which the SAU specifies initial pader products supplied from the
commencement of the SAU period, and processestermining the initial prices for
products introduced during the SAU term, is an ingott issue.

The larger the range of services for which the Sf6cifies initial prices, the more
certainty access seekers will have around priogldeat the commencement of the
SAU. Greater certainty around these prices isyikelpromote efficient investments by
access seekers and a smoother migration of end-teséétre NBN. While recognising
that greater certainty may be desirable for acseskers, it also needs to be weighed
against any benefits that NBN Co may have if idiret some flexibility around the
setting of initial prices.

In regard to new services, a degree of flexibilityhe setting of new prices may be
appropriate to ensure that the prices for new seswvill be reasonable, taking into
account any relevant factors that exist at the amew service is introduced. However,
appropriate processes and constraints should aklisbied to ensure that this

flexibility is not used to set prices in a way tiehot reasonable.

This section seeks views on the manner in whidialrprices will be set for:

= the price controlled offers;

= non-price controlled offers; and

= new products.

6.2.1 Initial prices for price controlled offers

The SAU sets out the ‘maximum regulated price’ NBblis permitted to charge for
the ‘price controlled offers’ for the initial fivgears of the SAU term, as follow?

130 NBN Co,Special Access Undertaking December 2011, Schedule 5 (Price Controlshisel2.
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= Basic Access Offers - $24.00 per month (includesi®'1 Mbps AVC and UNI
products)

= Connectivity Virtual Circuit Offer - $20.00 per Mbper month
= Network-Network Interface Offer:

= 1Gbps interface capacity - $200 per month

= 10Gbps interface capacity - $400 per month

(As noted, the price controlled offers are a sub&BN Co’s four main product
components.)

NBN Co submits that the scope of the price corgrbbiffers is designed to provide
price certainty to access seekers as they migustemers to the NBN and to ‘anchor’
the prices of other product components and progattires->* NBN Co submits that
by providing access seekers and NBN Co with regujatertainty, the price controlled
offers will “promote competition in a range of ri¢@nd wholesale markets (such as
those for the supply of voice, broadband and buhsiéevices)™*?

6.2.2 Initial prices for non-price controlled offer s

The SAU does not include initial prices for anyNBN Co’s other product
components, product features or ancillary servacesdoes not set out any
requirements for NBN Co in relation to publishihgse prices®* However, clause 2.6
of the preliminaries to the SAU states that todkient that an aspect of the supply of
product components, product features or ancillaryises (which would presumably
include their price) is not covered directly by ®&U, it will be set out in the WBA.

NBN Co’s discretion over the level of initial prieéor products not captured by the
price controlled offers is proposed to be consedias follows:

= The SAU states that NBN Co may set initial pricespgroduct components,
product features and ancillary services subjettédong-term revenue constraint
methodology:**

= NBN Co submits that its ability to set initial peg will be limited by the ‘anchor’
effect of the price controlled offers and otherdarats that were released in July
2011 and are currently being supplied to accedesse’

131 NBN Co,Supporting Submission NBN Co Special Access Urldega20 December 2011, pp.
50-1.

132 Ibid, pp. 50-1, 97.

133 NBN Co has included prices for some of its ofr@duct components in thWBA Product
Catalogue which forms part of the Wholesale Broadband Agreet. TheWBA Product
Catalogueis available on NBN Co’s website: http://www.nbrmam.au/getting-
connected/service-
providers/wba.html?utm_source=nbncohp&utm_mediule&titm_campaign=wba

134 NBN Co,Special Access Undertaking December 2011, preliminaries, clause 3.4(a).
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6.2.3 Initial prices for new products

NBN Co submits that its ability to set initial peg for new product components and
product features will be limited by: the governmguwlirection in relation to uniform
national wholesale pricing, potential competition $ome services from other
networks, the operation of customer engagemenepsas, the long-term revenue
constraint methodology, and the regulatory recooreehanism specified in clause 6 of
the preliminaries to the SAH® In addition:

= NBN Co argues that, provided there is sufficieristitutability between new
products and any existing products, the price adtewg products will constrain the
price NBN Co can charge for new produtts.

= The SAU states that NBN Co will consult with custamsthrough the Product
Development Forum on prices for new product comptsand associated product
features (outlined in section 5.5.1 of this sup@atary consultation paper).

= Clause 6 of the preliminaries to the SAU confespdte resolution powers and
functions on the ACCC for circumstances where NBNa@Gd access seekers are
unable to reach agreement on price-related tershg@mditions that have not been
announced by NBN Co prior to the SAU commencemate’d®

Is the scope of the initial prices included in 88U likely to provide sufficient
certainty to access seekers to make efficient invests? Should the SAU specify
initial prices for a broader range of NBN Co’s puots?

Are the maximum regulated prices for NBN Co’s proatrolled offers likely to be
reasonable? In particular, do these prices dectbaggossibility of price shocks for
access seekers and end-users in migrating to tiN?NB

Is the ‘anchor’ effect of the price controlled o8dikely to provide reasonable certairjty
to access seekers over prices for other producté 8&intends to offer at the
commencement of the SAU?

Does the setting of prices for new product comptsand product features provide g
reasonable balance between the interests of NBBn@ats customers? Should the
SAU set out principles and/or a more detailed pged®y which NBN Co will set price
for new products? Should the ACCC have a role lattiogn to setting initial prices for
new products?

|92}

Is the ‘anchor’ effect of currently supplied prothitikely to provide reasonable
certainty to access seekers over the initial prficeaew products introduced
throughout the proposed term of the SAU?

135 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.

54,
136 Ibid, pp. 54-5.
187 Ibid.

138 A more detailed discussion of this dispute retsofuprocess is provided in section 3.1 of this

supplementary consultation paper.
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Will the processes by which NBN Co will consult vitustomers on prices for new
products ensure that prices are set reasonablytloggroposed term of the SAU?

Are the dispute resolution processes in relatigpritwes for new products likely to
ensure prices are set reasonably over the progesadf the SAU?

6.3 Price controls

This section seeks views on the manner in which NBNwill be able to change price
levels over time. Price controls provide a degregrice certainty over the SAU term.
The greater the degree of certainty in future sritlee more likely this will promote
competition in related markets and efficient inwestt in infrastructure by access
seekers. However, it is also desirable for pric&trads to have some degree of
flexibility to ensure that prices remain cost refiee (over the longer term) if costs
change over time. It is important that price colnechanisms appropriately balance
these considerations.

6.3.1 Specified price controls

The SAU states that NBN Co will not charge morenttiee maximum regulated price
for each of the price controlled offers for thesfifive years of the SAU term (as
discussed in section 6.2.1 of this supplementangalbation paper).

In addition, the SAU states that NBN Co will notiease the price of any product
component, product feature or ancillary servicertmye than half the consumer price
index (‘CPI’) in any financial year, as determinadaccordance with the ‘individual
price increase limit:*® This price control also applies to price contrltéfers after 30
June 2017

The SAU includes an anti-avoidance provision thiat/ents NBN Co from
circumventing the price controls through the agilan and removal of discounts,
allowances and rebat&%. The SAU also specifies that the price control naisms
also apply to bundles of product’

NBN Co submits that the price controls in the SAdgjether with the long-term

revenue constraint methodology, will provide a dewef certainty to access seekers that
should enable them to develop and implement medulong term business models
that are predicated on NBN based suppfy”.

139 NBN Co,Special Access Undertaking December 2011, Schedule 5 (Price Controlsjisel8.

140 Ibid, Schedule 5 (Price Controls), clause 2.3.

141 Ibid, Schedule 5 (Price Controls), clause 3.3.

142 Ibid, Schedule 5 (Price Controls), clause 3.4.

143 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.
100.
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6.3.2 Price control review processes

The SAU sets out a process by which NBN Co mayesgdCCC approval to increase
prices by an amount greater than is permitted byptite controls, including the basis
on which the ACCC must make its decision on NBNQuricing proposal (outlined in
more detail in section 4.4.1.2 of the December 2@drisultation paper).

NBN Co submits that its ability to request apprawaincrease prices by an amount

greater than permitted by the price controls witha it to adjust prices “to maximise
the benefits to end-users”, for example by rebatanprices in response to changing
usage pattern$?

The ACCC notes that this review process could égeseréhe degree of certainty over
future price levels proposed to be created by tlee gontrols. However, the inclusion
of a role for the ACCC to assess NBN Co’s pricinggosal, as well as the criteria to
which the ACCC must have regard in its assessmey,provide assurance to access
seekers that NBN Co’s prices will remain reasonabky time.

Separately, NBN Co may, at its discretion, reviae mature of any price control
arrangements at the SAU review period (describestation 3.2.2 of this
supplementary consultation paper). This reviewndeutaken by NBN Co (as opposed
to the ACCC or in consultation with industry) antether it results in a proposed
variation to the price control arrangements is BNNCo’s discretion. The ACCC does
not have the ability to initiate a review of theégercontrol arrangements at the SAU
review period, or at any other time.

Are the price controls in the SAU likely to enstinat NBN Co’s prices are reasonable,
and are likely to remain reasonable over the pregpdsrm of the SAU? Are they likely
to provide sufficient certainty to access seekemake efficient investments?

Is the process by which NBN Co can request ACCCayab to increase prices by an
amount greater than permitted by the price contedsonable? Should the ACCC’s
decision on NBN Co’s pricing proposal be limitedeither accepting or rejecting the
proposal? Is the timeframe for the ACCC to make@sion on NBN Co’s pricing
proposal reasonable?

Is the process for NBN Co to review the price colstat the SAU review period
reasonable? Should the ACCC have the ability tioatei a review of the price control$?

Are there sufficient provisions to prevent NBN Corf avoiding or circumventing the
price controls by withdrawing/introducing new praeticomponents or features, or by
removing discounts, rebates and allowances?

Is the anti-avoidance provision likely to preverBNICo from avoiding the price
controls by introducing new charges for product ponents or product features for
which customers were not previously charged?

1a4 Ibid, p. 54.
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Is the process for applying the price control tadias of products likely to be
reasonable?

6.4 Long-term revenue constraint

This section seeks views on the methodology tha¥l \IB will follow to calculate the
amount of revenue it will be able to recover thioagcess prices over the term of the
SAU, as contained in Schedule 7 (Long Term Revé&uwestraint Methodology) of the
SAU. This Schedule specifies that NBN Co’s annagénue requirements will be
based on a building block model and a regulatosgidsase (‘RAB’). The building
block model is comprised of five cost componenpgrating expenditure, a return on
assets (‘(WACC’), regulatory depreciation, a netadmwance and an annual
construction-in-progress allowance.

The costs that NBN Co can include in its revenuéoaiology encompass all
expenditure and all assets owned or operated by Q8hat have been prudently
incurred and procured in accordance with Sched@Rr@dency) of the SAY*® The
sources of revenues relevant for the recoveryeasddltosts are all revenues earned
from NBN Co's product components, product feataned ancillary service¥?

Under the SAU, NBN Co will be responsible for cdéting the annual revenue
requirements in accordance with Schedule 7. The Statés that NBN Co will price
the product components, associated product feaaumesincillary services in a manner
that is consistent with the long-term revenue aast methodology in Schedule?.
Under Schedule 10 (Reporting), NBN Co will reparhaally to the ACCC on the
calculated components of the annual revenue regeme the RAB and the initial loss
recovery account, as well as the actual revenwesvexd by NBN Co, to demonstrate
its compliance with Schedule 7 of the SAU.

This aspect of the proposed approach is partigufaVel. It differs substantially from
other common regulatory frameworks where the ragdlausinesses make periodic
pricing submissions to the regulator that contaoppsed annual revenue requirements
(together with the revenue components and, in stases, prices) for regulatory
approval. In assessing the SAU, the ACCC will nimedonsider whether the proposed
processes that NBN Co will follow under its longrterevenue constraint methodology
are an effective substitute for periodic regulat@yiew of key pricing matters,
including the annual revenue requirement.

The ACCC notes that NBN Co has not provided the BQ@Gth any modelling of its
long-term revenue methodology in support of its SAU

The following sections discuss in more detail gatar elements of NBN Co’s long-
term revenue constraint methodology, as follows:

145 NBN Co,Special Access Undertaking December 2011, Schedule 7 (Long Term Revenue
Constraint Methodology), clauses 3 and 4.

Ibid, Schedule 7 (Long Term Revenue Constrainthdéology), clauses 5 and 6.

Ibid, preliminaries, clause 4.1.
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= Section 6.4.1 discusses NBN Co’s proposed inital cecovery account;
= Section 6.4.2 discusses the methodology for caiagl&BN Co’s RAB; and

= Section 6.4.3 discusses the methodology for cdiogléhe components of NBN
Co’s annual revenue requirements.

6.4.1 Initial cost recovery account

NBN Co’s revenue methodology includes a loss regoreechanism during the initial
years of the SAU. This model allows NBN Co to ei@venues at a lower level than is
required to recover the annual revenue requiremhetermined by its building block
model. These revenue shortfalls are included intWgN Co terms the ‘initial cost
recovery account’ for recovery later in the SAUiper*®

The ACCC notes that the proposed initial cost recpwmethodology is not a standard
feature of most other regulatory frameworks. Theaihcost recovery methodology
proposed by NBN Co is a formal mechanism for defgrcost recovery of expenditure
from one period to another. If NBN Co sets itsiatiprices with reference to the prices
of legacy services, to the extent that this leadswer revenues in the initial years of
the SAU, this will have implications for NBN Co’biéity to recover its costs.
Conversely, if NBN Co sets prices to recover itstsdrom the commencement of the
SAU, these prices may be higher (potentially sigaiitly higher) than the prices of
legacy services. This may discourage take-up of NBiNices during the network
rollout, which may also have implications for NBN'E ability to recover its costs.
Given this, the initial cost recovery approach nmagrinciple be appropriate if it
appropriately balances promoting stable prices theSAU period and reducing the
potential for price shocks in migrating to the NBMth allowing NBN Co to recover
its costs.

6.4.2 Regulatory Asset Base

The revenue methodology set out in Schedule 7 (O@rgn Revenue Constraint
Methodology) of the SAU adopts a single RAB thatars all of NBN Co’s assets.
This RAB will be updated over time by following &R roll-forward methodology*°

Under this approach, NBN Co’s assets will be valaiedepreciated purchase cost. This
contrasts with alternative asset valuation appresishich as replacement cost and
optimised asset valuation. NBN Co is able to revilegvaluation of the RAB and the
initial loss recovery account under the review nagtidm in Schedule 9 (Review and
Variation of Aspects of SAU) of the SAU (as disc$n section 3.2.8f this
supplementary consultation paper).

In its submission, NBN Co states that a single R&\Bppropriate as NBN Co is
offering uniform national wholesale pricing andrigvould be little utility in
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149

Ibid, Schedule 7 (Long Term Revenue Constrainthdeéology), clause 5.
Ibid, Schedule 7 (Long Term Revenue Constrainthdéology), clause 3.
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maintaining a separate RAB for each access netWwdtkargues that specifying a

single revenue cap that applies across all of NBi'¢ Getworks and all locations is a
price-related term or condition that is reasonaiadgessary to achieve uniform national
wholesale pricing®* NBN Co also provided the ACCC with a report pregsiy
Synergies Economic Consultintf The Synergies report provides arguments in support
of the roll-forward of the RAB and the use of agéenRAB to cover all of NBN Co’s
capital expenditur&>

In addition to adopting a single RAB, NBN Co'’s letegm revenue methodology does
not contain any allocation of costs and revenugmtticular network expenditures
more generally. Rather, the long-term revenue nuetlogy determines a single
revenue requirement that reflects the total costsrred by NBN Co. NBN Co will
then set access prices in a manner that is consisith these revenue requirements.

The ACCC notes that NBN Co may supply services ankats that are characterised
by varying degrees of competitive tension, and thatdegree of competitive tension in
those markets may change over time. For exampl®& 88 may supply wholesale
business or commercial grade services in markatsatie supplied by existing network
providers but may be the sole supplier of fixedMholesale residential services. The
use of a single RAB methodology with no revenue @ust allocation may allow NBN
Co to cross-subsidise the prices of services iiges in competitive markets with
revenues earned from services supplied in markatsate not competitive. It is
common for regulated businesses that supply batipetitive and non-competitive
services to be subject to a ring-fencing regitie.

6.4.3 Annual revenue requirement components

The SAU outlines the methodology for calculating tomponents of the annual
revenue requirements (operating expenditure, WA€@ylatory depreciation, net tax
allowance and an annual construction-in-progrdssvahce) over the term of the
SAU

NBN Co will include actual capital and operatingperditures into the long-term
revenue constraint methodology if it is classifeedprudent under Schedule 8
(Prudency) of the SAU® NBN Co will include prudent capital expenditurédrits

150 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.
60.

151 Ibid, p. 68.

152 Synergies Economic Consultilddvice on NBN Co Ltd’'s Special Access Undertakiaguary
2012. This report is available on the ACCC webaite
http://www.accc.gov.au/content/index.phtml?itemI820185

153 Ibid, pp. 8-9.

154 For example, Australia Post is subject to a fenging regime to prevent the prices of its
competitive services from being cross-subsidisd¢t révenue from its statutory monopoly
services (such as the carriage and delivery ddrietind the issuance of postage stamps). For
more information, see: http://www.accc.gov.au/catitadex.phtml/tag/cross-subsidy/

155 NBN Co,Special Access Undertaking December 2011, Schedule 7 (Long Term Revenue

Constraint Methodology), clause 5.

Section 6.6f this supplementary consultation paper discussdstail the basis on which NBN

Co will classify expenditure as prudent.
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RAB at the time at which the expenditure is recegdias ‘Placed in Servic®”’ This
occurs when the associated asset has reachectcglactinpletion and is ready for
commercial operation.

The calculation of the return on assets (WACC) conegnt is discussed in section 6.5
of this supplementary consultation paper.

The revenue methodology also allows NBN Co to rec@n annual construction-in-
progress allowance. In its submission, NBN Co st#tat this allowance accounts for
the financing costs associated with capital expganglithat has not yet been ‘Placed in
Service’™® It argues that these costs need to be separamdyiated for because the
RAB does not include any allowance for interesimuconstructiort>®

The ACCC notes that an allowance for constructrepsogress is generally required if
capital expenditure is recognised in the RAB whenrelevant asset comes into
service. In this case, the allowance would be tsedflect the financing costs between
the start of construction and when the asset comeservice.

The effect of NBN Co’s proposed approach appeabgtthat the allowance will be
included as a lump sum in NBN Co’s annual revemggirement. The ACCC notes
that an alternative to this approach is to incltide allowance as part of capital
expenditure to allow it to be recovered over the dif the asset® Another approach to
this matter is to recognise capital expendituremihés incurred, rather than when the
asset comes into servit¥.This approach eliminates the need to calculaw@lawance
for construction-in-progress.

The calculation of the regulatory depreciation\waloce and the tax allowance is based
on a number of rules set out in Schedule 7 (LomgnTiRevenue Constraint
Methodology) of the SAU. NBN Co will be responsilide calculating the depreciation
and tax allowances in accordance with these rililesse rules will apply for the term
of the SAU, except if they are amended under tiiewemechanism in Schedule 9
(Review and Variation of Aspects of SAU) of the SAWs discussed in section 3.2.2
of this supplementary consultation paper, thiseewus both initiated and undertaken
by NBN Co and may not necessarily result in a pseplovariation to the depreciation
or tax calculations.) An alternative process comiyadopted in other regulatory
frameworks is for the regulated business to subepreciation and tax allowances as
part of periodic regulatory proposals (which maymay not be based on the existing
methodologies) for regulatory approval.

The proposed methodologies for calculating deptieciaand tax are similar to those
commonly adopted in other regulatory frameworks.

157 NBN Co,Special Access Undertaking December 2011, Schedule 7 (Long Term Revenue
Constraint Methodology), clause 3.2.

158 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.
64.

159 Ibid.

160 Australian Energy RegulatdPpowerlink Queensland transmission network reverape2007-08
to 2011-12 — Draft Decisiqr8 December 2006, pp. 23-25.

161 Ibid, p. 18.
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As noted previously, NBN Co has not submitted miaagbf its long-term revenue
methodology to the ACCC in support of its SAU. dishalso not provided any
information relating to forecast expenditure, dethanexpected future prices.

The ACCC recognises that detailed models form apealof other regulatory
decisions, in particular where the regulator isuregfl to determine a set of prices for a
defined period. Instead of specifying a set ofggjdhe SAU specifies a process for
determining prices. As such, modelling informatioay be less important in this SAU
assessment than in other regulatory decisions.

Notwithstanding this difference the ACCC will coter whether it will require further
information of this kind in order to assess whetherSAU is reasonable.

Is NBN Co’s proposed long-term revenue constraietirmdology reasonable? If so, i
it likely to remain reasonable over the proposenhtef the SAU?

Ul

Does the long-term revenue constraint methodologpmpass all relevant costs and
revenues?

Is the approach to deferring cost recovery thrahghproposed initial cost recovery
mechanism reasonable? What are the implicationsBit Co’s prices over the initial
loss recovery period and for the later years ofSA& period?

Should NBN Co be required to allocate costs betvgeevices supplied in competitive
and non-competitive markets? If so, how might thessts be allocated? How might
this requirement change over the proposed terrmeoSAU?

Is NBN Co’s approach to determining the allowarmrecbnstruction-in-progress
reasonable? Is this approach likely to remain neasle over the proposed term of th
SAU?

1%

Are the methodologies for determining depreciatiod tax allowances reasonable? |s
it likely that these methodologies will remain reaable over the proposed term of the
SAU? Are the asset lives used in the calculatiodepireciation and tax reasonable?

What, if any, further economic modelling is reqdifeom NBN Co to assess whether
the SAU is reasonable?

Does NBN Co commit to supplying the ACCC with scitfnt information to enable it
to assess whether NBN Co is complying with the caments made in Schedule 7
(Long Term Revenue Constraint Methodology)?

What aspects, if any, of the long-term revenue tamg methodology are reasonably
necessary to achieve uniform national wholesal@my?

6.5 WACC

This section seeks views on the approach to theot@sipital set out in the SAU. NBN
Co’s return on capital will be determined using WACC. The nominal WACC will
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be calculated by applying a 350 basis point prentiuthe risk free rat&? The risk

free rate used to determine the WACC each finaryeial will be the mean yield on 10-
year Commonwealth Government Securities, averagedtbe final 20 business days
of the preceding financial ye&®

The SAU states that NBN Co must review the appréache WACC at the SAU
review period® (outlined in section 3.2.2 of this supplementasgsultation paper).
As noted earlier, this review is undertaken by NBbl(as opposed to the ACCC or in
consultation with industry) and whether it resiit® proposed variation to the SAU is
at NBN Co’s discretion. Further, it appears thaflfN Co makes a variation to the
SAU (which is subject to review by the ACCC), thicision will not immediately lead
to a change in the value of the WACC. Rather, lithead to a change in the approach
used to determine NBN Co’s WACC, as defined in3tiéJ 1*

NBN Co provided the ACCC with a consultancy repprepared by Officer and
Bishop, in support of the WACC component of the SAtKey conclusions from the
report include:

= ltis reasonable to set NBN Co’s WACC with referema the risk free rate plus a
set ‘risk margin’, although there may be disadvgesato adopting this approach if
NBN Co’s systematic risk varies over time.

= A ‘risk margin’ of 350 basis points is likely to lwathin a reasonable range for
NBN Co.

= A review of other regulated industries indicatest tine appropriate ‘risk margin’ is
likely to vary over time.

= A mandatory WACC review prior to sale of the NBNikely to lead to a WACC
that is reflective of conditions at the tirtf&.

The ACCC notes that in assessing the cost of dapitdaher regulated industries the
ACCC generally:

= adopts an approach based on the weighted averdige cbst of debt and the cost
of equity — NBN Co’s proposed WACC approach doesseparate out the cost of
debt and cost of equity;

162 NBN Co,Special Access Undertaking December 2011, Schedule 7 (Long Term Revenue
Constraint Methodology), clause 7.2.

163 Ibid, Schedule 7 (Long Term Revenue Constrainthidgology), clause 7.2(b).

164 Ibid, Schedule 9 (Review and Variation of AspaftSAU), clause 3.3(a)(iii).

165 NBN Co,Special Access Undertaking December 2011, Schedule 9 (Review and Variatfon
Aspects of SAU), clause 3.3(a)(iii).

166 Officer and BishopReport on WACC component of NBN Co’s SBegember 2011. This
report is available on the ACCC website at:
http://www.accc.gov.au/content/index.phtml?itemI820185

167 Ibid, pp. 1-3.
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= uses relevant industry benchmarks to determinedbeof debt and cost of equity
— the report by Officer and Bishop refer to othslities and regulatory decisions
in support of NBN Co’s proposed WACC;

= determines the WACC with reference to the systemmetk of the regulated
business — the ACCC will need to be satisfied NBN Co’s WACC is
commensurate with the risks faced by NBN Co, iniclgdhow other components of
the SAU are likely to affect NBN Co’s systematiskii over the term of the SAU,;
and

= has arole in periodically reviewing and updating WACC over time — while
NBN Co’s WACC will be subject to review by NBN Cothe SAU review period,
the SAU does not set out a process for periodieveof the WACC throughout
the SAU term.

Is NBN Co’s approach to the WACC reasonable?llkaty to encourage efficient
investment in and use of infrastructure?

Is a risk margin of 350 basis points likely to r@aably reflect NBN Co’s systematic
risk over the proposed term of the SAU? Is the ayppate risk margin likely to vary
over the proposed term of the SAU?

Should the ACCC assess NBN Co’'s WACC against ameain capital calculated using
the weighted average of the cost of debt and teeafcequity?

Is it reasonable to use a benchmarking approaabsess NBN Co’'s WACC? Which
industries are likely to provide appropriate benahis for assessing NBN Co’s
WACC?

Is it reasonable that the SAU does not set oubegss for periodically reviewing the
WACC approach within the SAU period?

Is the process for NBN Co to review the WACC apploat the SAU review period
likely to ensure NBN Co’s WACC remains reasonablerdgime?

6.6 Prudency

This section seeks views on the mechanisms propnghd SAU to encourage
efficient (or ‘prudent’) expenditure and investmentnfrastructure by NBN Co,
including the role of customer engagement withmphoposed prudency mechanisms.
The ACCC notes that the customer engagement prémegrudency of expenditure is
in addition to the Product Development Forum preesgliscussed in section 5.5.1 of
this supplementary consultation paper.

Schedule 8 (Prudency) of the SAU sets out the lmasighich NBN Co will classify
capital expenditure and operating expenditure adgamt. NBN Co will be able to
recover all prudently incurred expenditure throaghess prices. All expenditure will
be considered prudent if it satisfies a numbernrwigples that are outlined in Schedule
8.
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Under Schedule 10 (Reporting) of the SAU, NBN Crerguired to provide annual
reports to the ACCC which certify that NBN Co comglwith the prudency
arrangements in Schedule 8 in the preceding fimagear. NBN Co is also required to
report to the ACCC on the levels of capital andrapeg expenditures it has incurred.
If the ACCC determines that NBN Co has not compligith Schedule 8 of the SAU, it
will be able to seek Federal Court action for aableof the SAU (see chapter 8 of this
supplementary consultation paper for more discussiothe enforcement of the SAU).

During the term of the SAU, NBN Co must conduceaew of its proposed customer
engagement model (outlined in section 6.6.1.1 belblBN Co must also conduct a
review of the approach to prudency of capital aperating expenditure under the SAU
review processes in Schedule 9 (Review and VanaifcAspects of SAU) of the
SAU.'®® As discussed in section 3.2.2 of this supplemgrtansultation paper, this
review is undertaken by NBN Co and whether or hgsults in a proposed variation
to the prudency arrangements is at NBN Co’s disnret

The remainder of this section discusses the speajpiproaches to capital expenditure,
operating expenditure and ‘deemed prudent’ experett

6.6.1 Capital expenditure

Under the SAU, NBN Co will be permitted to recoadircapital expenditure that
satisfies both of the following conditions:

= ‘Prudent Design Condition’; and
= ‘Prudent Cost Condition™®®

These conditions are described in further detaskiction 4.4.4.1 of the December 2011
consultation paper.

In its submission, NBN Co states that the prudeamymitments in the SAU are in
addition to the cost control and transparency nreaswhich apply to NBN Co as a
government business enterprise, as well as otlweuatability requirements placed
specifically on NBN Co by the government and thdi®@aent, as follows:

= ‘Commonwealth GBE — Governance and Oversight Gunds;

reporting requirements;

Corporations Act 200{Cth) and ASX recommendations;

= performance audits conducted by the Auditor-General

168 NBN Co,Special Access Undertaking December 2011, Schedule 9 (Review and Variatfon
Aspects of SAU), clause 3.3.

169 Ibid, Schedule 8 (Prudency), clause 1.2. The A@G®@s that NBN Co has not yet submitted its
Procurement Rulet® the ACCC.
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= parliamentary committee oversight; and
= Freedom of Information Act 198§2th)*"°

In its submission, NBN Co argues that, in conjumttvith the commitments made in
the SAU, these arrangements mean that its abalitgdfficiently incur costs is
significantly curtailed.’*

NBN Co also notes that its approach to prudency aoé rely on ex ante regulatory
approval of capital expenditure forecasts or anp@st review of NBN Co’s actual
capital expenditur&’> NBN Co instead argues that compliance with thelena design
and prudent cost conditions (as outlined abovedgsl@appropriate controls on NBN
Co’s actual capital expenditut&

The Synergies report provides further argumengipport of the approach to
prudency adopted in the SAU!

Mechanisms to ensure that costs are incurred mdept and efficient manner are key
features of effective price regulation. Any prudgntechanism should:

= provide incentives on the regulated business teshefficiently and seek cost-
minimisation and productivity improvements;

= contain an appropriate balance between providingiogy to the regulated
businesses that it can recover the expenditunesuts, whilst also providing
incentives to only incur these expenditures effitieand as necessary; and

= promote investments that customers desire and iliregwto pay for, such as new
services and increased network capacity.

The ACCC notes that under the prudency mechanisrigeiSAU, NBN Co will be
responsible for determining whether the actualtehpkpenditure it incurs satisfies the
prudent design and prudent cost conditions. The @@l only have a limited role
under the SAU in relation to prudency of expenditdtr will have no ongoing role in
approving or overseeing NBN Co’s expenditure.

This approach differs from other common regulafoayneworks which generally
provide periodic regulatory oversight of the quamtof expenditures that can be
recovered through regulated access prices. Forgram other industries regulated by
the ACCC and the Australian Energy Regulator (AlEeR’) (such as electricity, gas
and Telstra’s fixed-line services), the ACCC/AER)igen a role in determining the
forward-looking estimates of expenditure at reqa\ateview periods. These forecasts

170 NBN Co,Supporting Submission NBN Co Special Access Urldega20 December 2011, pp.

127-139.

e Ibid, p. 139.

172 Ibid, p. 114.

173 Ibid, pp. 113-114.

174 Synergies Economic Consultildydvice on NBN Co Ltd’'s Special Access Undertakiaguary
2012, p. 4.
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typically then form the basis of access prices@rdbe used to create effective
incentive mechanisms for the regulated businesses.

The only recurring involvement of the ACCC in theiglency of NBN Co’s
expenditure is through annual compliance reportthgreby NBN Co is required to
submit annual compliance reports to the ACCC wihttify that it has complied with
the prudency arrangements in the SKBHowever, under the annual compliance
process, the ACCC is not given a formal approvia to determine whether NBN Co’s
expenditure has been incurred prudently.

Further, the ACCC notes that the inclusion of NBbisCactual expenditure in the long-
term revenue calculations may have implicationdNBN Co’s incentives to invest and
operate efficiently. For example, if NBN Co incinigher expenditure than it had
forecast in any given period, it will be able taoeer the additional expenditure from
customers. Conversely, if NBN Co incurs lower expme than it had forecast, these
savings are passed through to customers ratheb#iag retained by NBN Co. This
may not promote strong financial incentives on NBbito seek cost savings, or to
invest efficiently, as it is not being financiallgwarded for doing so.

6.6.1.1 Proposed customer engagement model

In its submission, NBN Co states that a centra¢etspf its prudency model is
customer engagemeft

NBN Co must seek the endorsement of capital expamrdit is proposing in connection
with a change to theetwork Design Ruleirough the Product Development Forum.
The ACCC notes that, although parties to the ProBegelopment Forum are the
same as those consulted with for changes tdldte/ork Design Ruleshe Product
Development Forum Rules (discussed in section D5this supplementary
consultation paper) do not apply to this particéladorsement process. Instead, the
customer engagement process, which allows propdsathes to thBetwork Design
Rulesto be considered by the Product Development Foanenspecified in Schedule 8
(Prudency) of the SAU.

NBN Co notes that customer engagement models arg bsed increasingly in
regulated sectors as an effective mechanism toaggaioval of capital expenditure by
infrastructure owners for new capital investménfs he Synergies report argues that
the characteristics of NBN Co’s custontéfare such that the inclusion of a customer

s NBN Co,Special Access Undertaking December 2011, Schedule 10 (Reporting), cl8use

176 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.
140.

7 Ibid, p. 121.

178 Synergies Economic Consultindvice on NBN Co Ltd’s Special Access Undertakiaguary
2012, p. 41. Synergies states that NBN Co’s custdrase will consist of telecommunications
services providers that are large and well estaddisn the industry and possess a high level of
knowledge in telecommunications network services regtwork capacity.
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engagement and endorsement process in relatitve cope of network capacity
expansions can reasonably be expected to preweffitiant investment’®

The ACCC notes that under NBN Co’s proposed cust@ngagement model, it
appears that NBN Co is only required to seek cust@ndorsement of capital
expenditure when the expenditure requires a chentieeNetwork Design Rulesnd is
not associated with a ‘deemed prudent’ categorgt ) the customer engagement
model does not apply to the ongoing level of capixpenditure or to discrete projects
undertaken by NBN Co.

NBN Co must periodically review the operation o tustomer engagement model
and it may propose a variation of the model toAB€C®° The ACCC is required to
make a determination on NBN Co’s proposal and i nhetermine that customer
engagement requires no variation or propose atiarithat differs from NBN Co’s
proposaf*® The ACCC is not able to propose a variation tociigtomer engagement
model unless NBN Co submits an initial variationgsal*®? Customer engagement is
suspended while the ACCC is making its determimatio NBN Co’s proposaf

which may have implications for NBN Co’s incentivtessubmit appropriate variation
proposals.

6.6.2 Operating expenditure

Under the SAU, NBN Co will be permitted to recoediroperating expenditure that
meets a number of principles. These principledaseribed in further detail in section
4.4.4.2 of the December 2011 consultation paper.

In its submission, NBN Co states that:

= A lowest total cost of ownership approach involigsking at the total costs of a
particular project and selecting a combinationayital and operating expenditures
that lower the total cost of a project — this agmto may not lead to the lowest
possible operating expenditure, but would stillies value for money when
viewig4against the totality of capital and opegexpenditure over the life of the
asset.

= A linkage to theStatement of Expectatiofisis appropriate as this document
contains a number of statements which require NBNddncur costs in a
particular manner or which require NBN Co to remrout cost$®®

179 H
Ibid, p. 4.

180 NBN Co,Special Access Undertaking December 2011, Schedule 9 (Review and Variatfon
Aspects of SAU), clause 2.1.

181 Ibid, Schedule 9 (Review and Variation of AspaftSAU), clauses 2.2 and 2.3.

182 Ibid, Schedule 9 (Review and Variation of AspaftSAU), clause 2.4(a).

183 Ibid, Schedule 9 (Review and Variation of AspaftSAU), clause 2.5(a).

184 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.
126.

185 TheStatement of Expectatioissavailable at:

http://www.dbcde.gov.au/funding_and_programs/natiobroadband_network

56



The Synergies report argues that the objectiveloieaing value for money and lowest
overall total cost of ownership is consistent vafferating cost efficienc}?’ It also
argues that NBN Co will have strong incentives égboductively efficient during the
initial cost recovery periot®

The ACCC notes that NBN Co’s approach to the pragderf operating expenditure
does not include any scope for regulatory oversilaperating expenditure levels. It
appears that NBN Co will be responsible for deteing whether operating
expenditure satisfies the operating expenditunecppies. This approach differs from
other common regulatory frameworks which genenatbyvide regulatory oversight of
the quantum of operating expenditures that carebavered through access prices.

The ACCC also notes that the prudency mechanisnmotiappear to provide a basis
for classifying expenditure items as capital orraiag expenditure. This may create
incentives to classify particular capital expenditas operating expenditure if the

conditions for deeming capital expenditure as pntidee more onerous than the
conditions for deeming operating expenditure asi@nti(or vice versa).

6.6.3 Deemed prudent expenditure

The SAU exempts certain expenditures from the pragenechanisms by including
‘deemed prudent’ categories of capital and opegagipendituré® NBN Co will be
able to recover all expenditure associated witeenkd prudent categoly. The
deemed prudent categories specified in the SAU%are:

= the interim satellite and transit arrangements;

= the contracts entered into between Telstra and KBN

= the contracts entered into between Optus and NBN Co

= the first release trial sites (including the Tasmadiri-Area service arrangements);
= network changes funded or underwritten by a thadyp

= urgent and unforseen network design variationsy@bs or enhancements;

= capital expenditure less than a minor expenditiané (initially $100 million); and

186 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.

126.

187 Synergies Economic Consultingdvice on NBN Co Ltd’s Special Access Undertakiaguary
2012, p. 5.

188 Ibid.

189 NBN Co,Special Access Undertaking December 2011, Schedule 8 (Prudency), clausesl 4
10.3.

190 Ibid, Schedule 8 (Prudency), clause 2.

o1 Ibid, Schedule 8 (Prudency), clause 4.1.
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= operating expenditure associated with a requiresgetifically imposed on NBN
Co by law or by shareholder Minister, or a forcgauee event.

In its submission, NBN Co considers that these edjpere categories should be
deemed to have been prudently incurred to reflectdct that it has been instructed to
provide certain capabilities in certain timeframasg where it is constructing a
network (and business) from scratéANBN Co further states that some of these
expenditures reflect pre-existing NBN Co commitnseat! of which were entered into
on a strict arms-length basis and subject to ngrmoblist commercial tensiohs.

The ACCC notes that the deemed prudent categqresaato potentially allow a
broad range of expenditure to be excluded fronptihidency mechanisms. The extent
to which particular expenditure is not subjectite prudency mechanisms is likely to
reduce the overall effectiveness of the pruden@ngements.

The ACCC also notes that it appears that NBN Coheilresponsible for determining
whether particular expenditure items are associatétla deemed prudent category,
and therefore which expenditure items are not reduo satisfy the prudency
mechanisms. This may create incentives for NBNdiad¢lude certain expenditure in
a deemed prudent category where it may not otheriaase been included.

Will the prudency mechanisms proposed by NBN Cefbective in encouraging
prudent capital expenditure by NBN Co? Are thetactive substitute for ACCC
oversight of expenditure?

Are theNetwork Design Rulesufficiently detailed to ensure that they will pillow
prudent capital expenditure to be included in tABR

Will the proposed customer engagement model beteféein encouraging prudent
capital expenditure over the proposed term of (R BAre there examples of other
industries where customer engagement has beernietfeShould customer
engagement processes apply to other aspects ofBNproposed prudency
mechanisms?

Will the operating expenditure principles propobgd\BN Co be effective in
encouraging prudent operating expenditure by NBN B they an effective
substitute for ACCC oversight of expenditure? Areré any other aspects of the SAU
that may encourage prudent operating expenditure?

Are the ‘deemed prudent’ categories reasonable?h&se categories sufficiently
defined to ensure that they only encompass pruslgenditure?

Is the annual compliance process sufficient tossssempliance with the prudency
commitments? Is sufficient information providedthg annual compliance reports to
enable the ACCC to determine whether expendituseblban prudently incurred?

192 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.
115.
193 Ibid, p. 61.
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Will the prudency mechanisms be effective in enagumrg prudent expenditure over
the proposed term of the SAU? Will the processeseidewing the prudency and
customer engagement processes ensure that thew reffegtive over time?

What aspects, if any, of the prudency mechanisesemsonably necessary to achie
uniform national wholesale pricing?
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7 Non-price terms and conditions

This chapter seeks views on the non-price termsanditions contained in Schedules

11 (Non-price Terms and Conditions) and 12 (Dispdiémagement Rules) of the SAU.

As noted, NBN Co has elected to include only key-pdce commitments in the SAU

and to describe the detail surrounding these comemts in another document — the

WBA. The ACCC reiterates that:

= references that make commitments that rely on@sabject to provisions of the
WBA may have the effect of defining the commitmentthe SAU only by
reference to a document that is not subject teerewly the ACCC — the intended
effect of these references is sometimes unclear.

= some commitments in the SAU are expressed witleatsp ‘Access Seekers’,
whilst others are expressed with respect to ‘Custsinand some are expressed
with respect to ‘the WBA', whilst others are exmed with respect to ‘Access
Agreements’ — this may have implications for whonda & what circumstances
particular commitments apply.

This chapter is structured as follows:

= Section 7.1 discusses the development of the WRIartess Agreement change
management;

= Section 7.2 discusses dispute management rules;

= Section 7.3 discusses default management;

= Section 7.4 discusses risk management and ligbility

= Section 7.5 discusses confidential information;

= Section 7.6 discusses billing, payment and credinagement;
= Section 7.7 discusses points of interconnect;

= Section 7.8 discusses access to common property;

= Section 7.9 discusses major NBN upgrades;

= Section 7.10 discusses access to the NBN Co piatfamnd

= Section 7.11 discusses rollout information and ripg.
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7.1 WBA development and Access Agreement change
management

Clause 14 of Schedule 11 (Non-price Terms and Giong) of the SAU contains
commitments around the scope and development ai/B& as well as terms and
conditions specifying the processes that NBN Cobfailow when making changes to
executed Access Agreements.

7.1.1 Scope and development of the Wholesale Broadb  and Agreement

Clause 14.1 of Schedule 11 (Non-price Terms andl{fions) specifies that the WBA
will set out all price and non-price terms thatlggpp connection with NBN Co’s
services, and the processes for providing NBN Co&omers with operational and
technical information relating to those services.

The SAU contains specific commitments regardingdéreelopment of the WBA.
These require NBN Co to consult with customersspect of the development of the
WBA, including theNBN Co Operations Manuaf*

Should the SAU contain commitments around the sobpliee WBA? If so, are the
current commitments likely to be effective, and ey sufficient and reasonable?

Are the consultation obligations in the SAU relgtio development of the WBA
reasonable? Should they apply more broadly, toe&sSeekers’ and not just
‘Customers’?

Is it sufficiently clear to whom and in what circatances these commitments apply?

7.1.2 Changes to Access Agreements

The SAU notes that where an Access Agreement séts grocess permitting NBN Co
to make changes, NBN Co may make changes in acuedsith that process>

Where an Access Agreement does not contain a réeemaking a particular change
to an Access Agreement, the SAU sets out a proedgtiat NBN Co must follow to
make changes to the Access Agreeni&tthis process requires NBN Co to notify
customers of the proposed change and consideradpdck from the customer as well
as the ACCC?" NBN Co will then provide the customer with writtantice if it

decides to proceed with the change, and the datéhartn the change will be effective
(which will be at least 60 business days afterddue of the notice)”> NBN Co
acknowledges that before the effective date of ghaa customer may seek, and the
ACCC may issue, an interim Access DeterminatioBioding Rules of Conduct

104 NBN Co,Special Access Undertaking December 2011, Schedule 11 (Non-price Terms and
Conditions), clause 14.1(b).

195 Ibid, Schedule 11 (Non-price Terms and Condifipokuse 14.3(c).

196 Ibid, Schedule 11 (Non-price Terms and Condifjpoause 14.3(d).

197 Ibid, Schedule 11 (Non-price Terms and Condifipoause 14.3(d)(i)-(iii).
198 Ibid, Schedule 11 (Non-price Terms and Condifjpoause 14.3(d)(iv).
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relating to the proposed chanjélf the ACCC makes such a regulatory document
prior to the effective date of the change, then NBiNundertakes to implement the
change only in a manner consistent with the regofalocument®

Clauses 14.3(d) to (f) of Schedule 11 (Non-pricenT®and Conditions) only apply
when an Access Agreement does not otherwise spibeifierms and conditions as to
how particular terms and conditions in an AccesseAment are to be changed. The
process set out in clauses 14.3(d) to (f) will ¢fere not likely apply to changes to all
of the terms and conditions of access set out iIAcoess Agreement.

The ACCC notes that the regulatory recourse prorssoutlined in chapter 3 of this
supplementary consultation paper would be unlikelgpply in the situation where
parties cannot agree on an appropriate change maegg process and an impasse is
reached prior to the execution of a new or variedess Agreement. This is because
the inclusion of a change management process iSAlieappears to have the effect
that the area of dispute is ‘covered by’ the SAU extherefore beyond the scope of
the regulatory recourse provision. Once an Accagedment is executed that is silent
on change management, the process included inAbetigrefore becomes the sole
avenue for regulatory oversight (absent the ACCRinggAccess Determinations or
Binding Rules of Conduct relating to change managggrprocesses).

In relation to the proposed change management ggptiee ACCC will consider:

= whether there is appropriate consultation prica tmilateral change being made to
an Access Agreement;

= whether the SAU provides an appropriate procesadoess seekers to propose
changes;

= whether the regulatory recourse suggested by NBNHab is, access seekers’
ability to seek an interim Access DeterminatiorBording Rules of Conduct from
the ACCC, is appropriate; and

= whether restrictions should be placed on the tgbetanges that could be subject
to the process in the SAU.

The ACCC notes that the change management procasghsto executed Access
Agreements, and refer to ‘Customers’ rather thactess Seekers’.

Are customers provided with reasonable notice ahges to be made to their Access$
Agreements by NBN Co under the SAU?

Are customers provided with a reasonable oppogtuaitonsult with NBN Co
regarding possible changes to their Access Agresfdrine ACCC notes that clause
14.3 of Schedule 11 (Non-price Terms and Condijidegs not currently set out
specific timeframes in which consultation is to wcc

199 Ibid, Schedule 11 (Non-price Terms and Condifjpoause 14.3(e).
200 Ibid, Schedule 11 (Non-price Terms and Condifjpoause 14.3(f).
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Is NBN Co’s obligation to ‘reasonably consider’ degdback given by a customer of
the ACCC reasonable?

—

Is NBN Co’s undertaking to only implement a chatfug is consistent with an interin
Access Determination or Binding Rules of Conduasmnable?

Are the ‘Changes to Access Agreements’ provisi@asonable, and are they likely tc
remain reasonable over the proposed term of the?SABase outline those aspects ¢f
the provisions that you consider to be reasonaiidéoa unreasonable.

Is it sufficiently clear to whom and in what circatances these commitments apply?

7.2  Dispute management

Schedule 12 (Dispute Management Rules) of the S&juires NBN Co to include
terms and conditions in the WBA regarding the psses that will apply for the
resolution of disputes that arise under or in cotina with an Access Agreement
(excluding a ‘Prudency Dispute’ and a ‘RegulatogcBurse Dispute’, as defined in
Schedule 1 (Dictionary and Interpretation) of tiAdJp.

These terms and conditions specify that the WBAtimetude a process for the
nomination of a resolution advisor (as opposedi®grocess being set out in the
SAU) 2! The resolution advisor will then be responsiblesielecting a panel of three
independent arbitrators from a pool of arbitrater® will be responsible for various
aspects of resolving the dispdtéThe SAU also contains commitments about the
processes by which arbitrations will take placeluding in relation to funding®

The ACCC considers that dispute resolution progeskeuld provide for the efficient,
consistent and unbiased resolution of disagreentleatarise under Access
Agreements. When assessing the SAU, the ACCC edtrto be satisfied that the
dispute management processes specified are unt@adedb not provide an ex post
opportunity to frustrate access.

The ACCC also considers that dispute resolutiocguatares should be documented
with sufficient clarity to ensure that parties urgland the rights and obligations that
arise from them, but with sufficient flexibility & they are able to efficiently resolve a
range of disputes of different complexities.

The ACCC notes that the SAU defines ‘Dispute’ taaldispute under or in relation to
an Access Agreement, excluding those covered byetipdatory recourse or prudency
processe$> The dispute management provisions are expressetbéisg to
‘Customers’, rather than ‘Access Seekers’ generally

zg; Ibid, Schedule 12 (Dispute Management Rulesysel2.1(b).
Ibid.
203 Ibid, Schedule 12 (Dispute Management Rulesysa®.1(c)-(f).

204 Ibid, Schedule 1 (Dictionary and Interpretatiqn)16.
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Does the SAU enhance the likelihood that reasonaié&actual dispute resolution
processes will be able to be agreed to in Accessekgents? For example, in the event
that access seekers and NBN Co cannot agree ttraciial dispute resolution

process, is there sufficient scope for regulatotgrivention to resolve the issue?

Does the SAU ensure that access seekers will leessito a dispute resolution
process for resolving contractual disputes thatdependent and free from bias?

Are the dispute resolution terms and conditionsaaable and described with
sufficient specificity?

Are the provisions relating to the appointmentexaiution advisors, selection of
arbitrators and timeframes for each stage of thpule resolution process reasonablé¢?

Do interested parties consider that it is reas@ntiotonduct arbitrations in accordange
with theCommercial Arbitration Act 20L(INSW)?

Is the proposed process reasonable, and is iyltkelemain reasonable over the
proposed term of the SAU?

Is it sufficiently clear to whom and in what circatances these commitments apply?

7.3 Default management

The SAU describes how NBN Co will exercise its tggander the WBA in relation to
defaults by customef8> As noted in section 4.2.4 of this supplementanscitation
paper, the SAU states that before exercising anyractual remedies that are available
to NBN Co when a customer defaults, NBN Co willifyothe customef°® The SAU
also sets out that NBN Co will cease to apply thetactual remedy as soon as
reasonably practicabf8’

The default management provision places limits &NNCo’s exercise of contractual
rights and will likely ensure that customers hag@sonable notice of action
commenced under a contract in respect of custosfaulis. This could subsequently
minimise the period of time that the remedy is ebsad.

A further way in which the resolution of contradtdeésagreements could be assisted
would be if parties were also provided with an apyaity to rectify a breach before a
contractual remedy was applied. This would invgiveviding notice to the party in
breach of the contract, and then delaying commeaneof action for an agreed period
of time to give the party in breach an opportutityectify that breach. Such provisions
were included in the ACCC’s model non-price termd aonditions in specified
circumstances relating to service suspension.

205 Ibid, Schedule 11 (Non-price Terms and Condifipokuse 12.
206 Ibid, Schedule 11 (Non-price Terms and Condifjpoause 12(a).
207 Ibid, Schedule 11 (Non-price Terms and Condifjpoause 12(b).

208 ACCC,Model Non-Price Terms and Conditioasrinal DeterminationNovember 2008, p. 37.
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The ACCC notes that these commitments are expressagdplying to ‘the WBA’
rather than ‘Access Agreements’, and to ‘Customers’

Is NBN Co’s proposed commitment in relation to déffananagement reasonable, arjd
likely to remain reasonable over the proposed t&frthe SAU?

Is it sufficiently clear to whom and in what circatances the commitment applies?

7.4  Risk management and liability

The SAU outlines the reciprocal liabilities and@énahities of NBN Co and each of its
customer<® These are described in section 4.3.9 of the Deeeil1 consultation
paper.

NBN Co submits that the management of risks arddliiais an issue of key
significance to both NBN Co and its customers “eemhcerned to protect their
legitimate business interests by not being liabtetlie conduct of the other, but equally
concerned to limit their liability at a level whigmables them to manage their business
effectively.””*° NBN Co states that the proposed commitments irSihe give
reassurance to customers that certain exclusiahghdemnities will be provided for
both customers and NBN Co’s benefit, even thougitifip liability terms may be

varied over timé™!

Risk management and liability provisions are imaotto the access provider as they
can protect its legitimate business interests liyorng liable for the conduct of access
seekers, and better ensure that its network isatgbin a safe and reliable manner.
However, if NBN Co were to impose comprehensivhiliy exclusions, it may not be
incentivised to establish robust operational preesso minimise the risk of impacts on
NBN Co and its customers. If not carefully desigmezk management and liability
provisions could impose significant barriers torg@ind lead to inefficient outcomes,
as access seekers could potentially be made tptbarrisk of losses that are not under
their sole control. Further, if there are extengweatections in favour of NBN Co, it
may result in customers including and enforcingrggrprotections in downstream
customer or end-user contracts, which may resuitiimned consumer choice and other
consumer detriment.

As a general rule, risk management and liabiligvsions should apply to both the
access provider and access seekers, and shouddrigiaevith the party which has the
ability to manage the risk. Some aspects that pgrtimnate risk management and
liability regime should address include:

= encouraging both the access provider and acceksrsde establish robust
operational processes to minimise the risk of intgpan both parties;

209 NBN Co,Special Access Undertaking December 2011, Schedule 11 (Non-price Terms and
Conditions), clause 13.

210 NBN Co,Supporting Submission NBN Co Special Access Urideg#20 December 2011, p.
90.

2t Ibid.
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= not unduly constraining the access provider’s ghib conduct its overall business
operations; and

» not placing excessive risk on access seekers vilmigbdes them from entering
markets and supplying services to downstream clator end-users.

Also of note, in impacting on the risk faced by #uoeess provider, risk management
and liability provisions may impact upon an asses#mof the regulated cost of capital.

NBN Co has expressed its liability and indemnitynooitments by reference to the
WBA.

The interaction between the SAU and the WBA mayetagignificant impact on the
risk management and liability provisions in the SAlJause 13(a) of Schedule 11
(Non-price Terms and Conditions) of the SAU setisterms and conditions in relation
to liability for indirect losses arising from or aonnection with the WBA, “except as
expressly provided by the WBA.” Further, the obligas set out in clauses 13(c)(i) to
(iv) in relation to indemnity are also “subject.tthe terms of the Wholesale Broadband
Agreement.” This may allow NBN Co to modify theldiity and indemnity
commitments set out in the SAU by including ‘limgf terms and conditions in the
WBA. This, in turn, could have the effect of dilugi or rendering ambiguous the
commitments made by NBN Co in the SAU.

Further, and as noted in section 4.1.2 of this Eupentary consultation paper, whether
a reference in the SAU is to ‘WBA’ or ‘Access Agneent’ has implications for whom
and in what circumstances the liability and indegnnommitments are intended to

apply.

The ACCC notes that these clauses refer to ‘Cus®maher than ‘Access Seekers'.

Do the risk management and liability provisionsadg describe the types of liability
(that is, the legal responsibilities, duties antigalbions) of each party?

Do the risk management and liability provisionsacdhg describe the indemnities (that
is, the circumstances where one party will comptentbee other party for the losses
resulting from the first party’s actions)?

Does the scope of the proposed risk managemeniadmldy regime enable NBN Co
and its customers to efficiently operate and inuesteir services, networks and
facilities?

Are the risk management and liability provisioreasonable and are they likely to
remain reasonable over the proposed term of the?SAU

Is it sufficiently clear to whom and in what circatances the commitments apply?
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7.5 Confidential information

The SAU outlines the circumstances in which confige information relating to NBN
Co’s customers may be disclosed and used by NBRHIBN Co’s commitments in
this regard are outlined in section 4.3.10 of tlee®nber 2011 consultation paper.

NBN Co submits that the commitments “give Customeessurance that their
confidential information will not be used or disséml in ways which are unjustified or
would harm their interests, whilst giving NBN Ceethghts to use and disclose that
information that it will need to deliver servicesder the WBA and comply with its

regulatory obligations*

A confidentiality regime should ensure that botha #tcess provider and access seekers
are assured their confidential information willgr®tected. In the context of vertical
integration, there may be competition concernkefdccess provider were to use the
confidential information of its downstream compatit (that is, access seekers) to its
advantage. In the NBN Co context however, this khba less of a concern.

The ACCC notes that the proposed confidentialigyme is subject to the provisions of
the WBA. For example, clause 11.2(b) of Schedulé\idin-price Terms and
Conditions) of the SAU states that “NBN Co willlpmise confidential information
disclosed by a Customer to NBN Co for...purposasdhe otherwise contemplated
by...the Wholesale Broadband Agreement...”. Thid&onean that the circumstances
in which confidential information may be disclosmdused by NBN Co under the SAU
is largely within NBN Co’s own control, through tkenfidentiality terms included by
NBN Co in the WBA.

NBN Co has made confidentiality commitments td@astomers’ in the SAU, as
opposed to ‘Access Seekers’.

Is the proposed confidentiality regime approprig&ing into account the wholesale-
only structure of NBN Co? Do the confidential infaation provisions clearly describ¢
NBN Co’s and its customers’ rights and obligatiomsespect of the disclosure and ugse
of customer confidential information?

174

Are the confidential information provisions reasblea and are they likely to remain
reasonable over the proposed term of the SAU?

Is it sufficiently clear to whom and in what circatances the commitments apply?

212 NBN Co,Special Access Undertaking December 2011, Schedule 11 (Non-price Terms and
Conditions), clause 11.

213 NBN Co,Supporting Submission NBN Co Special Access Urideg#20 December 2011, p.
90.
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7.6 Billing, payment and credit management

The SAU addresses issues relating to billing aryineat, and credit management. In
particular, the SAU requires NBN Co to includeihij dispute processes an€eedit
Policy in the WBA.

7.6.1 Billing and payment

The SAU requires NBN Co to include billing disppt@cesses in the WBA? The
SAU also requires the WBA to give customers thhtrig withhold payment of
disputed amounts in certain circumstances, andlBM Co to pay interest to
customers that have overpaid NBN €b.

NBN Co submits that this clause provides assurémcastomers that NBN Co is
incentivised to provide accurate and timely billiagd that customers have protection
from the effects of any billing errofs®

The billing and payment provisions should balameeability of the access provider
and access seekers to operate their respectivieesermetworks and facilities in an
economically efficient manner by:

= creating an incentive for the access provider twidle accurate and timely billing
to customers, who require this data to bill endrsisand

= including processes that enable billing disputesaoesolved in a fair and timely
manner to discourage vexatious claims by both tisess provider and access
seekers, and to minimise the likelihood of dispatesing in future.

The ACCC notes that NBN Co’s commitments do notasgspecific requirements for
the content of the billing dispute processes (rothety define what a billing dispute
is). NBN Co has stated that its billing and paymmrmmitments will be contained in
the WBA. NBN Co may therefore have significant detion to set these details in the
WBA. As a result, the scope of both NBN Co anctiistomers’ rights and obligations
under the SAU with respect to billing and paymeaspdtes may be unclear.

The ACCC notes that these commitments are maderesphect to ‘the WBA'’ rather
than ‘Access Agreements’, and to ‘Customers’ rathan ‘Access Seekers’.

Do the billing and payment provisions clearly déseiNBN Co’s commitments in
respect of billing and payment disputes? Is itisightly clear to whom and in what
circumstances the commitments apply?

214 NBN Co,Special Access Undertaking December 2011, Schedule 11 (Non-price Terms and
Conditions), clause 8.1.

215 Ibid, Schedule 11 (Non-price Terms and Condiipokauses 8.2 and 8.3.
216 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.
89.
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Do the billing and payment provisions create arimive for NBN Co to provide
accurate and timely billing?

Are the billing and payment provisions reasonashel are they likely to remain
reasonable over the proposed term of the SAU?

7.6.2 Credit management

The SAU requires NBN Co to develop, publish andntaan itsCredit Policyas part of
the WBAZY The SAU requires th€redit Policyto set out certain information,
including about matters such as NBN Co’s requirdsh@r reviewing and assessing
the ongoing creditworthiness of custom&fsand the circumstances in which NBN Co
may require a customer to provide or vary a finalneecurity and apply or vary a
credit limit in respect of a custom&r.

NBN Co submits that it faces significant credikris the supply of NBN services due
to:

= the novelty of the NBN and NBN services;
» uncertainty as to the demand for those serviceas; an
= the potential diversity of NBN Co’s customéfs.

The ACCC notes that NBN Co will be supplying whalesservices to retail service
providers, who will then provide retail servicesetud-users. Any credit risk to NBN
Co from its customers (that is, retail service paevs) will likely depend, at least in
part, on the extent to which any potential paynukiault by end-users impacts upon
the retail service providers themselves.

NBN Co also states that it is necessary to bal#meenanagement of this risk with the
need to avoid unduly restricting access to the NBhNch NBN Co submits “risks
damaging competition in the market and therefoesinkerests of end-user&* NBN

Co proposes that the SAU commitment to developcanaply with a credit policy will
provide clarity on NBN Co’s rights and obligatioinsrespect of credit manageméft.

NBN Co further submits that the SAU commitmentd give it flexibility to tailor its
approach to credit management over time, whil&isggia balance with customers’

27 NBN Co,Special Access Undertaking December 2011, Schedule 11 (Non-price Terms and
Conditions), clause 9(a).

218 Ibid, Schedule 11 (Non-price Terms and Condifipakuse 9(c)(i).

219 Ibid, Schedule 11 (Non-price Terms and Condifipokuse 9(c)(iii).

220 NBN Co,Supporting Submission NBN Co Special Access Urldeg#20 December 2011, p.
89.

221 Ibid.

222 Ibid.
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nezezg for certainty as to the credit managementir@gents that they will be subject
to.

The ACCC notes that the SAU does not prescribe BN Co must review and
mitigate credit risk over the term of the SAU. NE submits that this is intended to
enable it to retain flexibility to respond to chasgn customer circumstances over
time 2%* While this may enable NBN Co’s credit managememmitments to remain
reasonable over the proposed 30 year term of thé, 8Anay also create uncertainty
about the scope of NBN Co’s rights and obligations.

The ACCC considers that a credit management syst@uld provide both the access
provider and access seekers with certainty, inrdade@hem to efficiently operate and
invest in their respective services, networks auiifies, and:

= take into account the access provider’s interestanaging its financial risks; and

= not frustrate an access seeker’s ability to oldasess or impede access seekers
from developing and conducting their business dperato compete for the supply
of services to end-users.

The ACCC notes that NBN Co commits to comply witGradit Policythat will form
part of the WBA. This may affect the scope of tbenmitments being made by NBN
Co in the SAU and raise potential issues in a sinnlay to references to the WBA.

The ACCC notes that NBN Co’s commitment is madé néference to ‘the WBA',
rather than ‘Access Agreements’, and describedtarexhagement requirements for its
‘Customers’, rather than ‘Access Seekers'.

Do the credit management provisions clearly desdiBN Co’s rights and obligation
in respect of credit management? Is it sufficientgar to whom and in what
circumstances the commitments apply?

U7

Do the credit management provisions enable NBNddespond to changes in
customer circumstances over time?

Are the credit management provisions reasonabteaemthey likely to remain
reasonable over the proposed term of the SAU?

7.7 Points of interconnect

The SAU addresses matters concerning the locatiBoiats of Interconnect.

Firstly, the SAU states that the initial POI locais are set out in the ACCC’s list in
force as determined by section 151DB of the C€/Section 151DB of the CCA

223 Ibid.

224 Ibid, pp. 89-90.

25 NBN Co,Special Access Undertaking December 2011, Schedule 3 (Product Components),
clause 6.7(c).
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requires the ACCC to prepare a written list of P8isnd publish a list in force on its
website??” The ACCC may vary the ‘list in forcé”® However, the ACCC must not
vary this list except with the agreement of NBN®tThe ACCC considers that the
initial POI locations on the list in force will pmwote the long-term interests of end-
users and will be reasonable, as these POI locatedlect the ACCC'’s advice to
government on the number and location of the infals for the NBN that would best
meet the long-term interests of end-uséfs.

Secondly, the SAU requires NBN Co to review thatamns of POls as follows:
= NBN Co will commence a review of the locations @B every five year§:*

= NBN Co may also conduct a review of POI locationargy other time provided
that it has not commenced a review within 12 mooftthe completion of any
other POI reviev?>?

= NBN Co must consult with the ACCC and access sedkemrelation to the criteria
to be applied in the reviefi> On completion of a POI review, NBN Co is able to
open, close or relocate a POI with the ACCC's paipprovaf>*

NBN Co has undertaken that the POI review procelsfiave certain qualities or
features, such as consultation with the ACCC ardsxseekers. The manner and the
extent to which NBN Co will consider input to tltisnsultation is unclear. However,
this uncertainty may be mitigated by other factassNBN Co is required to comply
with the Category B SAOs, which includes an oblmgafor NBN Co to permit
interconnection to its facilities upon request, &WCC approval is required prior to
NBN Co relocating, closing or adding a POI.

The ACCC considers that any consultation by NBNr€yarding POls should be
broad. Access seekers who have not signed an Aéggesment may have rights to
access services supplied by means of NBN Co iméretsire under the Category B
SAOs, so it appears desirable that their inpulito¢onsultation also be considered.
Similarly, providers that supply backhaul to NBN BOIs, but do not purchase
services from NBN Co, should be included in thestdtation.

Is the specification of the POI locations suffidiém promote the long-term interests o¢f
end-users, comply with the Category B SAOs, arglyiko be reasonable, and remain
reasonable over the proposed term of the SAU?

226 CCA,s. 151DB(1)(a).

221 CCA,s. 151DB(3).

228 CCA,s. 151DB(1)(b).

229 CCA,s. 151DB(2A).

230 Further information about the initial POI locatiocan be found in section 4.3.4 of the
December 2011 consultation paper and on the ACOSieeat:
http://www.accc.gov.au/content/index.phtml?itemI82292.

1 NBN Co,Special Access Undertaking December 2011, Schedule 11 (Non-price Terms and
Conditions), clause 6.1(a).

232 Ibid, Schedule 11 (Non-price Terms and Conditipokause 6.1(b).
233 Ibid, Schedule 11 (Non-price Terms and Condifipoiause 6.2.
234 Ibid, Schedule 11 (Non-price Terms and Condifipoiause 6.4.
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Will the proposed POI review mechanism ensuretti@tocations of POIs promote the
long-term interests of end-users and comply with@ategory B SAOs over the
proposed term of the SAU?

Is it sufficiently clear to whom and in what circatances the commitments apply?
Should the SAU include a commitment that NBN Cd pérmit interconnection at its
facilities, including the POls it owns and contrdlsectly and those it leases from
Telstra, consistent with its obligation under seeti52AXB(4) of the CCA?

Are the circumstances and criteria for the creatiba temporary POl adequate?

Should the SAU include a commitment that tempoR®yJs will close and provide
details about the criteria, timeframe and proceksesdosure?

7.8 Access to common property

The SAU outlines that NBN Co will be responsible poocuring access to ‘common
property’ in particular circumstancéS.NBN Co’s submission states that it will not
transfer this responsibility to customers as acseskers have raised concerns about
the potentially high cost to customers of negat@gtccess to property required for
purposes related to the WBA

The ACCC notes that the obligation in the SAU f@NNCo to procure access to
common property is not limited to purposes relatmghe WBA. The ACCC further
notes that NBN Co is only responsible for procuregess to common property where
required by NBN Co and its personnel. The commitndees not extend to a situation
where access is required by other persons, sudBBsCo’s customers.

Are the situations where NBN Co proposes to takpassibility for procuring access
to common property reasonable, and are they likehgmain reasonable over the
proposed term of the SAU?

Is it sufficiently clear to whom and in what circatances the commitments apply?

7.9 Major NBN upgrades

The SAU sets out how NBN Co defines and will unalest‘major NBN upgrades’ to
the NBN Co network®’ These commitments are described in section 4fat6eo
December 2011 consultation paper.

235 Ibid, Schedule 11 (Non-price Terms and Condifipokuse 10. ‘Common property’ is defined

in Schedule 1 (Dictionary and Interpretation) af ®AU.

236 NBN Co,Supporting Submission NBN Co Special Access Urideg#20 December 2011, p.
90.

237 NBN Co,Special Access Undertaking December 2011, Schedule 11 (Non-price Terms and
Conditions), clause 5.

72



NBN Co states that the proposed commitments irsthid are “designed with the aim
of understanding, and assisting Customers to mgandisruption to existing services
and the cost impact for Customers (and thereforkUWsers of their services}*®

The provision of information about infrastructuggguades should enable the access
provider and access seekers to plan for the ongdfiaent operation of and
investment in their respective services, networigfacilities. This information will
also enable access seekers to have notice of enslthat will be affected and enable
them to order replacement products (if relevanthimmsing service disruption.

The ACCC notes that there is some uncertainty ath@euscope of NBN Co’s
commitment to provide information to customers lyk® be ‘materially adversely
affected’ by a major NBN upgrade, as it is not cilehen a customer would be
‘materially adversely affected’.

The ACCC also notes that if accepted, NBN Co’s caments would operate for the
term of the SAU, and appear to apply to any upgtadbe NBN infrastructure. It may
be that the effect of upgrades change as industiryrastances and technology evolve
over time. Infrastructure upgrades may also chang@aature of the NBN
infrastructure itself by:

= providing for greater capacity, such as improveghpit passive optical network
(GPON) equipment; and

= enabling different forms of access to the NBN, saslservices that utilise
wavelength division multiplexing (WDM) technology.

The ACCC notes that NBN Co has committed to prouidiermation about major
NBN upgrades to its ‘Customers’, rather than tocégs Seekers’ more generally.

Does the proposed process for how NBN Co will inf@nd consult with customers in
relation to major NBN upgrades assist customer thi¢ planning and provision of
services to end-users? Are the proposed timefréongsoviding notice of upgrades
adequate? Do the matters that NBN Co will consumlassist customers to minimise
disruptions to existing services?

Does the proposed process for how NBN Co will inf@nd consult with customers ip
relation to major NBN upgrades minimise the operal and cost impact on the
provision of services by customers?

To what extent do the commitments about major NBirades in the SAU affect
incentives for investment in downstream markets?

Should NBN Co also supply information to, and cdinaith, access seekers or the
general public about major NBN upgrades?

238 NBN Co,Supporting Submission NBN Co Special Access Urideg#20 December 2011, p.
87.
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Are the commitments reasonable, and are they lilkketgmain reasonable over the
proposed term of the SAU?

Is it sufficiently clear to whom and in what circatances the commitments apply?

7.10 Access to NBN Co platform

The SAU addresses aspects of access by custontaes™BN Co platform?*° The
SAU requires NBN Co to establish the NBN Co platfand for the WBA to set out
the basis on which customers may access this piatfS The NBN Co platform will

be designed to enable customers to perform cdstaimess transactions, including the
submission of orders for product components, assergansactions and billing
transactiong™*

The SAU also requires NBN Co to make availabléd@ustomers certain information
in relation to the NBN Co platform, known as ‘NBM @latform information* This
includes information about the NBN Co platform iksand the terms on which

customers may connect to and interface with thagfquim 43

NBN Co submits that the NBN Co platform will assisstomers to manage their
business process&$.NBN Co also states that the implementation anéydesf the
platform and the terms on which customers can adtesplatform will be transparent,
“which ensures that Customers operate on a leegim field in their operational
interactions with NBN Co?*

The SAU is the first undertaking considered byAI@&CC under Part XIC of the CCA
that includes commitments about operational anthbas support systems. It is likely
that the content and functionality of such a systelinsignificantly impact upon the
ability of the access provider and access seekarfdctively and efficiently manage
and operate their services, networks and facilitesmsequently, such a system should
effectively satisfy the interests of access seeteefficiently access and use NBN
infrastructure and services, and also the accessder’s interest in efficiently
delivering its services to customers, in orderranpote competition in related markets
over the longer term.

The drafting of the clauses around access to thid NB platform may again raise
issues relating to references in the SAU to the \WBANBN Co proposes to include
the basis on which customers may access the NBpla@iorm in the WBA.

239 ‘NBN Co platform’ is defined in Schedule 1 (Dimtiary and Interpretation) of the SAU.
240 NBN Co,Special Access Undertaking December 2011, Schedule 11 (Non-price Terms and
Conditions), clause 7.1.

241 Ibid, Schedule 11 (Non-price Terms and Condifipokuse 7.2.

242 Ibid, Schedule 11 (Non-price Terms and Condifipokuse 7.3.

243 -
Ibid.

244 NBN Co,Supporting Submission NBN Co Special Access Urideg#20 December 2011, p.
89.

245 Ibid.
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The ACCC notes that NBN Co has expressed this ctment by reference to ‘the
WBA', rather than ‘Access Agreements’, and ‘Custoshas opposed to ‘Access
Seekers'.

Do the SAU provisions clearly describe NBN Co’s eoitiments in respect of access|to
the NBN Co platform?

Are NBN Co’s commitments in respect of access &oNBN Co platform in the long-
term interests of end-users? Are they likely toaenso over the proposed term of th
SAU?

D

Does the proposed content and functionality ofNB& Co platform assist customers
to efficiently invest in and operate their servicestworks and facilities?

Is it sufficiently clear to whom and in what circatances the commitments apply?

7.11 Rollout information

The SAU describes how NBN Co will enable acceskassecustomers and end-users
to monitor the rollout of the netwof®® NBN Co commits to provide:

= construction and service rollout progress inforomatin order to give customers
greater visibility and certainty as to the progresthe rollout®*’ and

= POl rollout progress information, as informatioroabthe progress of the POI
rollout is significant for business planning by ess seekers and customfs.

The provision of rollout information should givecass seekers clarity and certainty as
to the progress of the rollout of the network andlde access seekers to efficiently
operate and invest in downstream services, netwanidacilities. The ACCC would
expect that detailed rollout schedules would pregdfficient information to allow
access seekers to manage workforce planning fordiva customer migratioft*’ This
information will also provide access seekers withige of end-users that will be
affected by each stage of the migration and ertbl® to order replacement products
(if relevant), minimising service disruption.

Does the proposed process for how NBN Co will pgtevinformation about the rollou
of the network assist access seekers and customeificiently invest in and operate
their services, networks and facilities? Are thepmsed timeframes for providing
information adequate? Is the information that NB&WaIl provide adequate? Is it
sufficiently clear where this information will beuplished?

246 NBN Co,Special Access Undertaking December 2011, Schedule 11 (Non-price Terms and
Conditions), clauses 3 and 4.

247 NBN Co,Supporting Submission NBN Co Special Access Urideg#20 December 2011, p.
87.

248 Ibid.

249 ACCC,Assessment of FANOC's Special Access Undertakirggation to the Broadband
Access Service — Draft Decisidbecember 2007, p. 109.
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Should NBN Co commit to providing construction awvice rollout progress
information to ‘Access Seekers’ as well as ‘Custsite
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8 Enforcement of SAU commitments

Section 152CD of the CCA provides that the ACC@ person whose interests are
affected by an undertaking may apply to the Fedeoairt to enforce the undertaking.
The Federal Court may make an order against tivéecegurovider if it considers that
the provider has breached any terms of the undagak

This chapter seeks views on issues relating togsagbilities to enforce the
commitments set out in the SAU. For the SAU to isgeffective constraints on NBN
Co, the commitments in the SAU must be enforcedbieerwise, NBN Co would have
no incentive to comply with the commitments in $&U.

NBN Co’s submission states that the high-level glesif the SAU utilises ‘a series of
largely self-executing rules, but with specific peras conferred on the ACCE»°

In relation to enforcement, the submission states:

Provided that NBN Co complies with its obligatiamsder the SAU, then Customers will have a
remedy under the WBA in the event that NBN Co faalsomply with an obligation that it has
committed to observe in the SAU (e.g. a failur@ublish a construction rollout plan). If NBN Co
fails to include an appropriate obligation in th&X/ thereby depriving a Customer of a remedy
under the WBA, then this would be a breach of litgations under the SAU and the Customer
would be able to enforce the terms and conditidgikeSAU accordingly>*

The chapter seeks views on two broad issues:

= Firstly, for the commitments in the SAU to be exfmable, they must be defined in
sufficient clarity that a breach could be identifie

= Secondly, sufficient information must be availatdehe ACCC and affected
persons in order that they are able to detectachre

8.1 Clarity of obligations

In order to satisfy this requirement, the termsdittons and conduct specified in the
SAU will need to use language to specify a commitintleat is clear and unambiguous,
so that the Court will be able to determine whetranot there has been a breach of the
SAU. If the language used to draft a commitmesuigject to multiple possible

20 NBN Co,Supporting Submission NBN Co Special Access Uridega20 December 2011, p.
2. The specific powers conferred on the ACCC inelutie power to select between the options
nominated by the parties under the ‘regulatory ues® process; the power to approve
proposals to increase prices by more than CPI/2g@etrannually; the power to decide the
outcome of disputes in relation to the prudencyeaifvork changes; the power to determine the
effectiveness of the customer engagement and proguelopment processes and to decide
whether to accept or reject any NBN Co proposahtange these processes during the 5-yearly
review; the power to accept or reject proposedatians to the SAU; and the power to approve
or reject proposed changes to POls.

21 Ibid, p. 76.
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interpretations, then it will be difficult to deteine what commitment has actually been
made and therefore whether NBN Co has failed toptpm

Similarly, it is important that commitments are gified in sufficient detail to fulfil the
objectives of the SAU and provide regulatory cettato access seekers and access
providers. For example, if a commitment is onlytiadly specified in the SAU, with
the remainder of the commitment set out in someraflocument, it would be difficult
to enforce because the content of that commitmentdvbe subject to modification by
the author of the other document.

8.2  Monitoring and reporting

NBN Co’s submission notes that the ACCC will monitompliance with the rules
over the term of the SAEP? It is likely that this compliance function will geire
suitable record keeping and reporting arrangentertige put in place.

Schedule 10 (Reporting) of the SAU requires NBNt€provide information annually
to the ACCC relating to the price-related terms emaditions specified in the SAU.

Broadly, Schedule 10 of the SAU requires NBN Coefoort:

= jts compliance with the price controls in the SAU;

= information and forecasts about its cost base enenues> and
= jts compliance with the SAU prudency arrangemémits.

NBN Co has also included some additional reponteguirements under Schedule 11
(Non-price Terms and Conditions) of the SAU th#atesto the rollout of the network.
These reporting requirements are outlined in seci@0 of this supplementary
consultation paper.

NBN Co does not appear to make any submissiongapast of its approach to
reporting and compliance in the SAU.

The SAU does not appear to require NBN Co to repdotmation about its
compliance with other aspects of the SAU, suclhasbmmitments about non-price
terms and conditions.

However, it may not be necessary for the SAU itsehequire NBN Co to furnish all
information to the ACCC that is necessary to ensorapliance with the SAU. The
ACCC has a range of other information gatheringgrewhat it may be able to utilise
to ensure compliance, such as:

252 H
Ibid, p. 28.
253 NBN Co,Special Access Undertaking December 2011, Schedule 10 (Reporting), clause
254 Ibid, Schedule 10 (Reporting), clause 2.
25 Ibid, Schedule 10 (Reporting), clause 3.
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= the power to make record-keeping rules apply to NBNunder section 151BU of
the CCA, where these rules will contain informatibat is relevant to the operation
of Part XIC of the CCA, or to the operation of tdational Broadband Network
Companies Act 201(Cth); and

= the power to obtain documents, information and @vog from NBN Co or another
person in accordance with section 155 of the CCArelthe ACCC has a reason to
believe that NBN Co or that person is capable oifiilhing information, producing
documents or giving evidence that is relevant designated communications
matter?®

Are the commitments made by NBN Co in the SAU sigfitly clear and unambiguoys
that they will be enforceable by a Court?

Does the design of the SAU provide effective areamgnts for enforcement of the
commitments in the SAU?

Does the SAU include sufficient reporting commitriseto assess compliance with thie
SAU? If not, what other reporting obligations woulel required, and how should thege
obligations be established?

256 ‘Designated Communications Matters’ under sectibf(9) of theCCAinclude the

performance of a function, or the exercise of agmwonferred on the ACCC by or under Part
XIC of the CCAor theNational Broadband Network Companies Act 2QCth).
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Glossary

Access Agreements — An agreement between a carrier (access provéahel an access
seeker for the supply of declared services. Thairements for a legally valid Access
Agreement are set out in section 152BE of@oenpetition and Consumer Act 2010

Access Deter minations — Written determinations made by the ACCC relatmtgrms
and conditions for access to a declared service.

AV C (Access Virtual Circuit) — An Ethernet-based Layer 2 virtual connection tha
carries traffic to and from an end-user on thedfiireless, or satellite network.

ACCC - Australian Competition and Consumer Commission.
AER - Australian Energy Regulator.

Basic Access Offer — NBN Co defines this as NBN Co’s entry level asckink
offering over each NBN Co network.

Binding Rules of Conduct — Written rules made by the ACCC specifying anylbr
terms and conditions for compliance with any oraglblicable Standard Access
Obligations or require compliance with any or @pkcable Standard Access
Obligations in a manner specified in the rules.SEhriles are made when there is an
urgent need to do so.

Building Block Model — A methodology used to calculate regulated bssimevenue
requirements.

Carriage Service— This is defined in section 7 of thelecommunications Act 1998
a service for carrying communications by meansuaded and/or unguided
electromagnetic energy.

CCA — Competition and Consumer Act 2010.

Conditional Access Customer Equipment — This is defined under section 152AC of
the Competition and Consumer Act 2049 customer equipment that consists of or
incorporates a conditional access system that albbgervice provider to determine
whether an end-user is able to receive a partic@evice; and either: is for use in
connection with the supply of a content servicasmf a kind specified in regulations.

Connectivity Serving Area — NBN Co defines this as a geographical regiohitha
addressable using a single Connectivity Virtuat@ir

CPI — Consumer Price Index.
CVC (Connectivity Virtual Circuit) — NBN Co defines this as an Ethernet-based

Layer 2 virtual capacity for the transport of cusen traffic from multiple end-users
within a Connectivity Serving Area on an aggregdtaslis and presented at the
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Network-Network Interface at the Point of Intercenhassociated with that
Connectivity Serving Area.

CVC Offer — NBN Co defines this as any symmetrical Trafflags-4 Connectivity
Virtual Circuit offered by NBN Co.

Data Rate — The number of binary bits per second of dataipgghrough an interface
during a given time.

Eligible Service — Section 152AL of th&elecommunications Act 199éfines this as
a listed carriage service or a service that fatés the supply of a listed carriage
service where the service is supplied or capabbewfg supplied by a carrier or
carriage service provider (whether to itself ootber persons).

Facilities Access Service — Described by NBN Co as a service that enables@mer
to install, operate and maintain its telecommuiicest equipment at or near a point of
interconnect for the purpose of interconnectingrthetwork with the NBN Co
network.

Gigabit passive optical network (GPON) — An optical-access system based on
Internet Protocol that lets multiple homes or basses in a neighbourhood share fibre
from a service provider’s central office.

Initial cost recovery account — Described by NBN Co as the account used to
accumulate any initial unrecovered costs.

Initial Product Roadmap — Described by NBN Co as the list of fibre, wisdeand
satellite product releases that NBN Co plans tadawbetween 2011 and 2015.

Layer 1 — Described by NBN Co as the physical layer of@sd model.
Layer 2 — Described by NBN Co as the data link layer ef @S| model.

Layer 2 bitstream — A point-to-point data stream with defined iné&xé protocol. It is
independent of the underlying network technology e services running over it.

Layer 3 — Described by NBN Co as the network internetguol layer of the OSI
model.

Listed carriage service — A carriage service of the type listed in sectiérof the
Telecommunications Act 1997

Long-Term Revenue Constraint M ethodology — The method for determining the
allowed revenues of NBN Co, as set out in Schedukthe SAU.

Multicast service — A service which enables content to be transthgteultaneously
to multiple parties, but is carried as a singleatn as far into the network as possible.

NBN Co — NBN Co Limited and NBN Tasmania Limited.
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NBN Access Service — Described by NBN Co as a Layer 2 service sugpiethe

NBN Co network between and including: a User Nekwlaterface on a network
termination device; and the Network-Network Intedat the point of interconnect
associated with the relevant network terminatioviake for the purpose of enabling an
access seeker or another service provider thatustamer of an access seeker to
supply carriage or content services.

Network Design Rules— Described by NBN Co as documents in relatiotihéodesign
of NBN Co networks that NBN Co provides to the AC@Cthe purposes of the
ACCC'’s consideration of a Special Access Undergkjiven by NBN Co.

Network Termination Device — The device on the customer end of an accesoretw
used to send and receive signals sent across yise&ephaccess medium.

NNI (Network-Network Interface) — A physical interface between the NBN Co
network and the access seeker’s network at the pbinterconnect.

Open System Inter connection model (OSI Modéel) — The framework developed by
the International Standards Organisation to prowdddwide standards for computer
communications.

POI (Point of Interconnect) — The geographical point where traffic stops being
carried on the network of the access-seeker agigdes to the network owned by NBN
Co to carry.

Price Controlled Offers— NBN Co defines this as the offers comprisingdoici
components and product features which are sulgexptice control in respect of the
period between the SAU commencement date and 30204V .

Product Components— NBN Co defines these as specific services bgwhiBN Co
will supply the Fibre Access Service.

Product Features— NBN Co defines these as the features of a ptashumponent that
are made available by NBN Co and which are seleztaid configurable by the
customer in respect of that product componentdfample, data transfer rate or traffic
class associated with an Access Virtual Circuit).

Product Development Forum — NBN Co describes this as the primary forum tigiou
which customers may submit new product ideas, gdminput on the development of
new and existing products and obtain informati@amfiNBN Co on its current and
future product offerings.

SAU (Special Access Undertaking) — A voluntary undertaking given to the ACCC by
a supplier of a telecommunications service spewifyhe terms and conditions upon
which they agree to supply a listed carriage sereica service which facilitates the
supply of a listed carriage service.

Standard Form of Access Agreement — A document published on the NBN Co
website which sets the terms and conditions whiBINIXCo is obliged to enter into in
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an Access Agreement with an access seeker upoasiea@nd declares the services to
which it relates.

Statement of Expectations — A statement released by the Australian Governimen
17 December 2010, which set out the governmenpg&tations for NBN Co in
implementing the NBN policy.

Systems I nterfacing Service — Described by NBN Co as a service for the
establishment, testing, operation and maintenahaeconnection to the NBN Co
platform.

Uniform National Wholesale Pricing — For the purposes of section 151DA(5) of the
Competition and Consumer Act 2018e requirement for NBN Co to supply or offer to
supply the same price-related terms and condifimnsligible services to service
providers and utilities throughout Australia.

UNI (User Network Interface) — the physical interface where the end-user’s
equipment connects to NBN Co’s network, either ta g@art or a voice port.

WBA (Wholesale Broadband Agreement) — The WBA sets out comprehensive price
and non-price terms that apply in connection to NBiNs services; and the processes
for providing NBN Co’s customers with operationatiaechnical information in
relation to those services. The WBA is a StandannFof Access Agreement.

WACC (Weighted Average Cost of Capital) — A method for calculating the
minimum required cost of capital for a company.sTimethod is calculated by using a
weighted average of the costs of the sources alifigrfor a company.

Wavelength division multiplexing (WDM) — A way to increase the capacity of an
optical fibre by transmitting different signalsdcatferent wavelengths at the same time.
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