
DRAFT GUIDELINES – ACCC as Adjudicator
When an ITA Dispute is referred to the ITA Process, the referring party may elect whether the dispute is heard by the ITA Adjudicator or the ACCC acting as Adjudicator.

The following diagram provides an overview of the steps involved in the ITA process when the ACCC is acting as the Adjudicator. 


Preliminary phase
                Substantive phase             
      Determinative  phase           

 

8-12 weeks

1. Lodging an ITA dispute with the ACCC 

An application to the ACCC to adjudicate an ITA Dispute needs to be in writing, and must include:

(a) Details about the applicant.

(b) A description of the dispute and evidence or other material to support the application.

(c) Whether the dispute has been previously referred to Telstra for investigation as an equivalence complaint under the Accelerated Investigations Process (AIP) under clause 19 of the SSU. The application must also outline whether

i. it was accepted under the AIP by Telstra; and

ii. if so, whether the applicant rejected Telstra’s Rectification Plan or amended Rectification Plan within 5 business days; or

iii. there has been a material failure by Telstra to comply with the accepted Rectification Plan for that complaint.

(d) A statement that the applicant, Telstra or the ITA Adjudicator has not taken action in relation to the event or matter to which the dispute relates.

NB: Before accepting a dispute, the ACCC must be satisfied that no other dispute resolution process is underway. 
(e) A statement that the applicant has entered into an ITA Deed with Telstra.

(f) A brief outline of what, in the applicant’s opinion, would be required in order to resolve the dispute.

2. Preliminary Phase – assessment of the dispute

The ACCC will write to the applicant within two weeks of receiving the application, and advise whether it is able to proceed with adjudicating upon the dispute.  

Once the ACCC has accepted the ITA Dispute, it will hold a Case Management Meeting (with both parties jointly) to ensure that all parties understand the nature of the dispute and to facilitate consensus between Telstra and the wholesale customer on the dispute resolution process. This meeting will take place at the ACCC offices over a 1-2 week period following the ACCC accepting the ITA dispute.

The ACCC will distribute an agenda to each party at least 5 business days before the Case Management Meeting and will request a statement of issues in response to the matters listed on the agenda.  

N.B. the purpose of the Case Management Meeting is to identify each party’s views and the relevant issues for consideration.

3. Substantive phase – assessment of issues and evidence 

The ACCC will investigate the ITA dispute and may engage an expert to provide specialist advice on technical matters.   

During the substantive phase, the ACCC may issue a direction to both or either of the parties requiring further information about particular matters or events. The ACCC may also seek written submissions or attendance at a conference at ACCC offices.   

It is expected that the substantive phase will take 4-6 weeks. 

4. Determinative phase – Making a decision

The ACCC will prepare a draft determination and provide a copy to each party. The ACCC provides the draft determination so that each party has the opportunity to comment. 

After the ACCC has issued its draft determination, the ACCC will convene a conference between the parties. The purpose of this conference is to explain the draft determination. The conference also provides the opportunity for the parties to agree in good faith to a mediated outcome to the ITA Dispute.

If the parties reach a mediated outcome, then the ACCC will not issue a final determination in accordance with Schedule 5 of the SSU.

If the parties do not reach an agreed or mediated outcome, then the ACCC will complete its determination and reasons, and will issue a final determination.

It is expected that the Determinative phase and Commission approval of the final decision will take 2-4 weeks.  
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