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Executive summary

ADSL is the dominant fixed-line broadband technglagAustralia, accounting for
around 83 percent of fixed-line broadband serviceperation’ Telstra is the
dominant supplier of wholesale ADSL and has man&dia retail market share of
around 45 percent of fixed-line broadband servines time?

Telstra’s supply of wholesale ADSL services hasitbe subject of repeated
complaints from access seekers over the past 168.y@ancerns have been raised
about the terms and conditions on which Telstrgpkepwholesale ADSL and the
ability of access seekers to compete in retaildfibiee broadband markets.

In late 2010, following the consideration of newrgmaints from access seekers, the
ACCC considered the possibility of an inquiry imteclaration of the wholesale ADSL
service. However, in early 2011 the ACCC chosenait'and see”, noting the potential
for pricing issues to be resolved through commeénrggotiations.

During the ACCC'’s consideration of Telstra’s Stuurel Separation Undertaking (SSU)
in 2011, access seekers continued to raise conabog Telstra’s supply of wholesale
ADSL with the ACCC both publicly and confidentialligommercial negotiations have
not resolved the issues raised in 2010, and desgitemental improvements in
competition through new infrastructure deploymdigistra remains the dominant
supplier of fixed-line wholesale and retail broauitha

Against this backdrop, on 16 December 2011, the 8€6Gmmenced a public inquiry
into whether wholesale ADSL should be declared. AGEC has decided to declare
the wholesale ADSL service; this report sets oatARRCC'’s findings from the
declaration inquiry and reasons for the decision.

Telstra retains a dominant position in both redad wholesale markets. At a wholesale
level, Telstra currently supplies around 63 percdratl ADSL services in operatioh.

At a retall level, Telstra has a fixed-line broadtanarket share of approximately 45
per cent? The ACCC considers that, despite the deploymenbofpetitive
infrastructure in some geographic areas over tesegerade, on a national basis,
competition for the supply of wholesale ADSL seegds not effective.

Based on submissions received in response to g®uf8ion Paper and information
obtained more broadly, the ACCC considers thatagatibn will promote the long-
term interests of end-users. In particular:

= Promotion of competition —the ACCC has had ongoing concerns about the
level and structure of Telstra’s wholesale ADSlcig, Telstra’s ability to
leverage its market power in the supply of wholedDSL services to impede
competition through restrictive contractual terasd potentially anti-
competitive price discrimination between wholess®lESL access seekers.
Declaration is likely to promote competition by piding the ACCC with the

! Australian Bureau of Statistics (ABSiternet Activity, AustraliaJune 2011.

2 Telstra Full Year Results Announcement 2011, 1usi 2011.

% This is discussed in further detail in section 3eBow.

* Telstra Full Year Results Announcement 2011 August 2011
http://www.telstra.com.au/abouttelstra/investooalar/annual-results-announcement-4.xml




ability to address these concerns and will progel¢ainty in the lead-up to the
NBN.

= Any-to-any connectivity —the ACCC does not consider that declaration will
have any impact on the achievement of any-to-anpectivity.

= Economically efficient use of, and investment inpfrastructure — supply of
the wholesale ADSL service is technically feasibkeevidenced by the fact that
Telstra currently supplies such services on a comialéasis.

In having regard to Telstra’s legitimate commeraigérests, the ACCC noted
that Telstra has already made the investmentsrestjto supply the service on
a national basis. The fact of declaration will abitself impact upon Telstra’s

ability to exploit economies of scale and scop#&sability to make a return on
its investment.

Expansion of the ‘footprint’ in which wholesale ADServices are supplied
using competitive infrastructure has slowed markadkrecent years, and
significant further expansion is unlikely. Declaoat of wholesale ADSL is
therefore unlikely to affect incentives for effioienvestment in infrastructure.

The ACCC has decided to declare the wholesale A8¥3Vice for a period of five
years. The ACCC will commence an inquiry into thekmg of a final access
determination and move quickly to make an interaoess determination.




1 Introduction

Under section 152AL of th€ompetition and Consumer Act 20QTth) (CCA), the
Australian Competition and Consumer Commission (&X@ay declare an eligible
service following a public inquiry under Part 25tbé Telecommunications Act 1997
(Cth) (Telco Act), provided the Commission is dag that the making of the
declaration will promote the long-term interestsntl-users of carriage services or
services provided by means of carriage servidppendix A sets out the legislative
framework for declaration in detail.

On 16 December 2011, the ACCC commenced a pulgiamnunder Part 25 of the
Telco Act into whether to declare the wholesale AB8rvice. The wholesale ADSL
service is an input used in the supply of fixedlbroadband internet services to end-
users. This inquiry was initiated in response tgading competition concerns raised
with the ACCC by industry in relation to Telstr&sgpply of wholesale ADSL services.

The ACCC has decided to declare that the wholeSateL service is a declared
service under section 152AL of the CCA. This repets out the ACCC's findings
from the declaration inquiry and the ACCC'’s reasfamslecision. The ACCC is
satisfied the declaration of the wholesale ADSlviserwill promote the long-term
interests of end-users of carriage services oenfices provided by means of carriage
services.

This report is structured as follows:

» Section 2is background to the wholesale ADSL service, bemlgd to the
ACCC's consideration of declaration of the wholesaDSL service, and the
declaration inquiry process.

» Section 3outlines the ACCC'’s findings and final decisiorréhation to whether
declaration of the wholesale ADSL service is inlthreg-term interests of end-
users.

» Section 4sets out the details of the service descriptioritfe wholesale ADSL
service and duration of declaration.

2 Background

2.1 Whatis ADSL?

In Australia, Telstra operates a near-ubiquitoust@uer access network (CAN) from
the exchange building to the premises. Despiténtineduction of competition in
telecommunications services in Australia in 198, €AN has remained a bottleneck
facility in relation to the provision of various wiesale services. Telstra and other
service providers use the CAN to supply a rangexetl-line services — including
digital subscriber line (DSL) services — to endfysemises.




DSL technology, in broad terms, enables the supphigh bandwidth services such as
broadband internet access. It is currently the dantitechnology for fixed internet
connections in Australia.

ADSL (asymmetric) services have a high downstreata tate coupled with a lower
rate upstream and are typically used by resideatiamall business consumers.
Appendix B explains the main features and functionalitiescltdistinguish an ADSL
service, and outlines different types of ADSL seeéi.

Since its introduction to Australia in 2000, thkaaip of ADSL services has grown to
over 4.8 million services in operatién.

2.2 Methods of supply of ADSL services and broadban d
services

Wholesale ADSL is used as an input into the supphgtail ADSL services to end-
users. It is one of several methods of providingSA¥ervices over Telstra’s CAN.

Internet service providers (ISPs) can supply AD8lviges in a number of ways:

* acquiring wholesale ADSL from Telstra

» use of the ULLS/LSS services in conjunction witbitdl subscriber line access
multiplexers (DSLAMS)

* acquiring wholesale ADSL from alternative providers

Appendix B explains these service supply options in detail.

In addition to Telstra, other access providerschsas Optus and AAPT - currently
offer wholesale ADSL services to third-partiesdoidition to self-supply) within their
ADSL network footprints. However, many access pilevs have invested in DSLAMs
largely for the purpose of self-supply. The react tunctionality of these other
networks differs greatly between operators withvters other than Telstra having
much smaller ADSL footprints than Telstra. As dssed in section 3.3, the supply of
wholesale ADSL services is highly concentrated Wiestra as the dominant provider.

In each of these potential supply models, the sermprovider must combine the
relevant access service (ULLS, LSS, or wholesal&BDwith additional transmission
services, internet connectivity and downstreamiagipbns support in order to supply a
retail end-user service.

ADSL is not the only form of broadband in Austral@ther access network
infrastructure in Australia includes hybrid fibreaxial (HFC) cable, optical fibre, and
wireless broadband networks.

® By June 2011, ADSL technology accounted for 83qgeett of fixed internet connections in Australia:
ABS, Internet Activity, AustraliaJune 2011.
® ACCC, data obtained under CAN RKR, December 2011.




2.3 Telstra’s supply of wholesale ADSL

Telstra currently supplies wholesale ADSL serviaesome 2800 ADSL-enabled
exchanges nationally. Each exchange serves anmyelsarvice area (ESA).

Wholesale ADSL services comprise both a local acemponent from the network
termination point at the customer premise to tlwallexchange, and a backhaul
transmission component between the local exchangj¢h& point of interconnection
with the access seeker’s network, which is typycalCBD exchange in the relevant
state.

This backhaul transmission is aggregated suchdétatfrom the service provider’s
end-users, including end-users physically connetelifferent DSLAMSs, is combined
into a single ‘stream’ for delivery to the accessker. The backhaul interface can be
either an AGVC or VLAN (using either ATM or Gigaliithernet as the transport
protocol respectively). The access seeker acqairesterface and then acquires
capacity over that interface to a specified thrqugtihat it chooses.

In acquiring a wholesale ADSL service an acceskesgaust pay both a ‘port charge’
for the local access component and a variable AGN&ge for the backhaul
component.

At a wholesale level, Telstra charges some whatesadtomers different prices for
ports in different geographic aréa$he ACCC understands that Telstra characterises
ESAs into ‘Zone 1’ or ‘Zone 2/3’ for its wholesatastomers (hereafter TW Zone 1 or
TW Zone 2/3) based on whether there is actual terpial DSLAM-based

competition® This is discussed further at section 3.4.3.

2.4 The ACCC'’s prior consideration of Telstra’s sup  ply of
wholesale ADSL services

Over the last decade, the ACCC has conducted demeestigations into the terms and
conditions on which Telstra has supplied wholes&&SL services to access seekers.

In early 2001, the ACCC issued a competition naiic&elstra in relation to wholesale
ADSL price increase$The competition notice was revoked by the ACC®™ay
2002 after Telstra made appropriate reductionsstenolesale ADSL pricing.

" Herbert Geer Lawyers (on behalf of Adam Interiilet, Internode, Primus, and TransACT),
Submission in response to the ACCC's discussiormafp whether wholesale ADSL services should be
declared(Herbert Geer Lawyers submission), January 200 3-p; Macquarie Telecongubmission in
response to the ACCC'’s discussion paper into whethelesale ADSL services should be declared
(Macquarie Telecom submission), January 2012, p.4.

& Out of more than 2,800 Telstra ADSL-enabled exgeanTelstra has classified 555 ESAs as Zone 1
and 2,226 ESAs as Zone 2 or Zone 3 (Note the rentpADSL-enabled exchanges are not allocated to
a TW Zone. The vast majority of these have very BSL SIOs.)

° Competition notice: The ACCC may issue a notiegirsg that (1) a specified carrier or carriage merv
provider has engaged, or is engaging, in a spddifigtance of anti-competitive conduct or in a
particular kind of anticompetitive conduct (a Partompetition notice) (s 151AKA), or (2) a specifie
carrier or carriage service provider has contrageoeis contravening, the competition rule, anttirsg

out the particulars of that contravention (a PacoBhpetition notice) (s 151AL). The competitioneaul
states that a carrier or carriage service proviagst not engage in anti-competitive conduct.
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In March 2004 the ACCC issued a competition natic&elstra in relation to its retail
ADSL price reductions which were not accompanieavhgplesale price reductions.
The matter was resolved in February 2005 aftertiieetgyreed to reduce its wholesale
prices, pay wholesale customers $6.5 million in gensation, and establish a formal
broadband retail pricing notification protocol ftle ACCC (which has now expiretf).

In December 2005 the ACCC issued a discussion saaking comments on whether
any wholesale fixed-line broadband services shbaldeclared! In June 2006 the
ACCC decided not to declare a wholesale ADSL senoa the basis that to do so
could adversely affect competition by delaying tiptake of ULLS'?

[c-i-c] [c-i-c]

In July and August 2010, the ACCC received furt@nplaints regarding Telstra’s
pricing of its wholesale and retail ADSL produti4SPs alleged that Telstra was
engaging in vertical price squeeze conduct by reduts retail ADSL pricing without
a corresponding reduction in its wholesale ADSIcipg. In addition, ISPs alleged that
unreasonable non-price conditions or restrictioasavattached to Telstra’s supply of
wholesale ADSL services.

On 20 October 2010, following consideration of #tve complaints, the ACCC

sought comment on whether it should commence agsin inquiry in respect of
wholesale ADSL service$.The ACCC received a number of submissions from
interested parties. The ACCC consulted further wittustry from December 2010
until February 2011.

On 18 April 2011, the ACCC publicly stated thatvituld not conduct a wholesale
ADSL declaration inquiry at that time and wouldtewesd adopt a ‘wait and see’
approacH?® The ACCC reached this conclusion based on seiehastry and
regulatory developments. In particular, there wadence of some further
infrastructure investment as a result of the Regji@ackbone Blackspots Program
(RBBP) and the potential for further investmengaassult of the Interim Access
Determinations for the ULLS and domestic transmissiapacity service (DTCS)
services. The ACCC also noted that there had bame smprovement in the level of
Telstra’s wholesale ADSL pricing, and there appeaoebe potential for commercial
negotiations to result in further improvement.

In July 2011 Telstra submitted a SSU under se&i6fA of the Telco Act to the
ACCC for assessment. Telstra proposed interim atgmee and transparency
measures for its regulated services, including esele ADSL which is a regulated

10 ACCC, Media release: Resolution of Broadband CompetiNmtice 21 February 2005.
L ACCC, A strategic review of the regulation of fixed netkveervices — An ACCC Discussion Paper,
December 2005.
12 ACCC, A strategic review of the regulation of fixed netkvservices — ACCC position papéune
2006, pp. 88, 90.
13 For example, complaint by Herbert Geer Lawyerdehnalf of iiNet and Internode, 9 July 2010.
Available at: http://www.zdnet.com.au/story_med&9304519/ADSL2+%20price%20squeeze%20-
%20Internode%20-%20ACCC%20(V3).pdf.
14 ACCC, Open letter re proposed declaration inquiry regamgliwholesale ADS|.20 October 2010.
évailable athttp://www.accc.gov.au/content/index.phtml/item 628604
Ibid.




servicle6 due to th&elecommunications (Regulated Services) Deternoinghlo.1)
2011

During the public consultation on the SSU and pagement discussions regarding
Telstra’s revised SSU, access seekers continuedisi» competition concerns with the
ACCC about the terms and conditions on which Talstrpplied wholesale ADSL
services.

It has become apparent from concerns raised irsac@ekers’ submissidhshat
commercial negotiations have not resolved the sflagged in late 2010. DSLAM
deployments have slowed markedly in recent yeais daspite incremental
improvements in competition through new DSLAM dgpi@nt around the margins,
Telstra remains the dominant supplier of fixed-lmeadband services.

2.5 Declaration inquiry process

The ACCC commenced its inquiry into whether to dexlthe wholesale ADSL service
on 16 December 2011 with the publication of a Dsston Paper. Submissions on the
issues raised in the Discussion Paper were sotmhtihterested parties by 19 January
2012.

The ACCC received seven submissions from intergsaeties, and a letter from
Telstra on 8 February 2011 in response to certatersents in other parties’
submissions. A full list of submissions receivedtiy ACCC is included at
Appendix C. Public versions of the submissions (where avka)adre on the ACCC
website'® The ACCC thanks all submitters for their contribos to the consultation
process.

In addition, the ACCC issued a notice to Telstrespant to subsections 155(1)(a) and
(b) of the CCA (section 155 notice) on 4 January2id order to obtain information
about the terms and conditions on which Telstrgpkepwholesale ADSL services to
access seekers. This was relevant to the assesshweméther declaration would
promote the LTIE. The ACCC can issue section 15tes for the performance of a
function, or the exercise of a power, conferredlenACCC by or under Part XIC of
the CCA?®® Telstra provided the ACCC with the requested imfation on 12 January
2012.

The ACCC has had regard to Telstra’s responseetsdhtion 155 notice and to all
submissions in forming its views on whether to dezlthe wholesale ADSL service
under Part XIC of the CCA. As stated in these reagor decision, the ACCC has also
had regard to other relevant information before it.

16 Section 577A(3) of the Telco Act.

" Herbert Geer Lawyers submission, p.3; Macquariecten submission, p.5; AAPBubmission in
response to the ACCC'’s discussion paper into whethelesale ADSL services should be declared
(AAPT submission), January 2012, Pub. p. 5/Conf.p.5

18 Seehttp://www.accc.gov.au/content/index.phtml?item| 663999

19 Section 155(9) of the CCA.




3 Consideration of the LTIE

In deciding whether to declare wholesale ADSL,AGCC must consider whether
declaration would promote the long-term intere$tsnal-users (LTIE) of carriage
services, or of services supplied using carriagaces?

When determining whether something promotes thd&|fidgard must be had to the
extent to which it is likely to result in the achment of the following objectives:

« promoting competition in markets for listed sergfte

* achieving any-to-any connectivity in relation tare@ge services that involve
communication between end-usérs

* encouraging the economically efficient use of, andnomically efficient
investment in, infrastructuré.

The ACCC'’s approach to the LTIE criteria is outtine more detail ilAppendix A.

3.1 Promotion of competition — overview of approach

Subsection 152AB(2) of the CCA requires the ACCCdnosider whether declaration
of an eligible service is likely to result in thengevement of the objective of promoting
competition in markets for listed services.

Subsection 152AB(4) of the CCA provides that, itedmining the extent to which
declaration is likely to result in the objective“pfomoting competition”, regard must
be had to the extent to which declaration will remobstacles to end-users gaining
access to listed servicé.

In order to determine the likely effects of dectama of the wholesale ADSL service on
competition, the ACCC first identifies markets Ikéo be affected by the service
declaration, then assesses the current state qfetdron in those markets. The ACCC
then considers the likely future state of compartitin the relevant market with and
without service declaration.

%% Section 152AL of the CCA.

%L See subsection 152AB(2) of the CCA. In determirniiigextent to which a particular thing is likedy t
result the achievement of promoting competitiogard must be had to other matters listed in
subsections 152AB(4) of the CCA.

% This is the ability of end-users of different netks to communicate — the value of the networkrto a
end-user depends on the number of other useraghabrk allows the end-user to reach. Without any-
to-any connectivity, smaller networks could onljeofservices to their own end-users, and would
therefore find it difficult to attract new usersgardless of their long-term efficiency.

ZSee subsection 152AB(2) of the CCA. In determinhgextent to which a particular thing is likely to
result the achievement of encouraging the econdiyietiicient use of, and the economically efficien
investment in, the infrastructure, regard must & to other matters listed in subsections 152AB(®)
(7A) of the CCA.

4 Subsection 152AB(5) provides that subsection 152ABoes not, by implication, limit the matters to
which regard may be had.

8



3.2 Relevant markets

In the Part XIC declaration inquiry context, iddication of the relevant markets
provides the ACCC with a field within which it cameaningfully analyse the
effectiveness of competition. Once the boundari¢berelevant markets have been
identified, the ACCC can then consider the stateoofipetition in these markets, and
whether competition will be promoted by declaratodthe wholesale ADSL service.

It is important to note that Part XIC of the CCAedmot require the ACCC to precisely
define the scope of relevant markets for the plemésa declaration inquiry’. It may

be sufficient to broadly identify the scope of tharkets likely to be affected by the
relevant service declaration. Accordingly, a madedinition analysis under Part XIC
of the CCA should be seen in the context of deteimgiwhether declaration would
promote competitioR®

A market includes any goods or services that dostgutable for, or otherwise
competitive with, the goods and services undenaisfl’ Typically, the ACCC
considers the product, geographic, functional angporal dimensions of a market.

When considering whether a product is substitufabhleACCC may consider
customer attitudes, the function or end-use otelsbnology, past behaviours of
buyers, relative price levels, and physical antinézal characteristics of a proditt.

In the Discussion Paper the ACCC considered thakehavidence suggests that the
relevant wholesale and retail product markets sheloundled fixed telephone (PSTN)
and high speed broadband services, including capperell as HFC and optic fibre
based services. In relation to the geographicaédsion, the ACCC considered the
relevant markets on a national basis in the Disond3aper.

3.2.1 Functional dimension

The LTIE test directs the ACCC'’s attention to tharkets in which competition is
likely to be promoted. This will generally be thewrkets for downstream services
(retail markets) rather than the market in whiah ¢higible service is supplied
(wholesale markets). For the purpose of considehisydeclaration, the ACCC has
considered both the wholesale and retail markets.

3.2.2 Product dimension

Assessing the product dimension of the relevanketawvill require consideration of
the characteristics or functions of the produdiath the retail and wholesale markets.

% See ACCCTelecommunications services — Declaration provisiera guide to the declaration
provisions of Part XIC of the Trade Practices Aletly 1999, pp. 41-4ZFoxtel Management Pty Ltd v
Australian Competition and Consumer Commis$&f00] FCA 589 at [172] per Wilcox J.

% See ACCCTelecommunications services- Declaration provisiersguide to the declaration
provisions of Part XIC of the TRA999.

" Section 4E of the CCA.

% See ACCCMergerGuidelines, November 2008, p.19 for a useful lishéormation the ACCC may
consider when identifying close substitutes tortievant product.

9



SUBMISSIONS

Telstra submitted that other broadband supplienspate with Telstra using a range of
alternative methods and technologies such as atteenfixed networks (fibre and
HFC), DSL (ULLS/LSS and wholesale ADSL) and nonstiel owned wireless
networks?®

Macquarie Telecom submitted that the relevant mask®r downstream (retail)
services and includes both ADSL and substitutareises®® However, Macquarie
Telecom did not make a submission on what servicemsidered are substitutable.

Herbert Geer Lawyers (on behalf of Adam Interndlet, Internode, Primus and
TransACT) submitted that the relevant retail anelebale product market includes
bundled fixed telephone and high speed broadbahidhvean be provided over
copper, HFC, optic fibre, and to some degree, esekervices:

AAPT submitted that the relevant markets are thalrand wholesale markets for
broadband services which include both ADSL and tsuitasble serviced? However,
AAPT did not provide any views around what serviass substitutable.

Optus submitted that the relevant retail and wtadéemarkets include both ADSL and
substitutable servicéd.However, Optus considers that there are relatifeyservices
which are substitutable for ADSL. In Optus’ vievwetfollowing alternative services do
not provide a fully effective substitute to a whsze ADSL servicé?

* HFC - Optus’ HFC network does not provide natiarmlerage and is not
available for resale, therefore the substitutabdit Optus’ HFC network to
Telstra’s CAN is limited in scope.

» Optical fibre — The current fibre footprint is vesgnall and therefore the
constraint imposed by optical fibre on the pricafgADSL services is limited.

* Wireless broadband — Optus submits that mobilel@ssebroadband is a
complementary service to fixed-line broadband. lkemnhore, fixed wireless
networks and satellite are not in wide use for db@end. Therefore the degree
of substitution between wireless broadband and A3Simited.

ACCC’S FINDINGS

To define the relevant retail and wholesale markbess ACCC commenced with the
services in question and considered what produetsubstitutable.

2 Telstra,Submission in response to the ACCC'’s discussiormiaf whether wholesale ADSL
services should be declaré@lelstra submission), January 2012, Pub.p.8/Gurd.

30 Macquarie TeleconSubmission in response to the ACCC's discussiormiafpp whether wholesale
ADSL services should be declarf@dacquarie Telecom submission), January 2012, p. 2

31 Herbert Geer Lawyers (on behalf of Adam Interiistet, Internode, Primus, and TransACT),
Submission in response to the ACCC'’s discussiormpapn whether wholesale ADSL services should be
declared(Herbert Geer Lawyers submission), January 2012, p

32 AAPT, Submission in response to the ACCC'’s discussiormam whether wholesale ADSL services
should be declare@®APT submission), January 2012, Pub. p. 4/Co#f.p.

33 Optus,Submission in response to the ACCC's discussioermiap whether wholesale ADSL services
should be declaref©ptus submission), January 2012, Pub. p. 4/Gonf.

34 Optus submission, Pub. pp. 18-21/Conf. pp. 26-29.




The ACCC considers that for the purpose of thigyasimathe relevant retail and
wholesale product markets include high speed braradiservices, including copper as
well as HFC and optic fibre based services. Howeawerextent to which these
substitutes are a constraint at the wholesale leagl depend on their availability in
wholesale markets.

HFC

HFC is a combination of optical fibre and coaxiable which can be used to provide
high speed fixed-line broadband services, as vgell\aand phone services. There are
two major HFC networks in Australia owned by Tedstind Optus, predominantly
covering east coast metropolitan areas. Optus’ H&@ork passes 2.4 million
premises, of which 1.4 million premises are sefite®® By contrast, Telstra’s
network passes 2.7 million premiss.

The ACCC has previously considered that, from asuaaorer perspective, whether
broadband services are provided over HFC, fibreopper is unlikely to be a material
factor in their decision-making proce¥sSimilarly, a survey conducted by the ACMA
into consumer attitudes indicates that consumersrg#ly do not distinguish between
different types of broadbarid From a functional or end-use perspective, theisesv
supplied over HFC and optic fibre technologies suppimilar downstream
applications to ADSI??

In terms of the relative price levels, broadbarahplare marketed based on speed and
are neutral to whether the underlying input is Hi¥fGDSL. For example, Optus
advertises its broadband plans by price and detavahce but does not specify the
broadband technology on which the plan is basel! drlstra also markets its
broadband plans based on speed, price and dateaalte, with no differentiation in
price between ADSL and cable for services suplietie same speéd.

HFC technology is substitutable for ADSL at theaildevel. At the wholesale level,
Optus’ and Telstra’s HFC networks do not provideamal coverage and are not
configured to provide wholesale access servicesh€y because they are not
configured to provide wholesale access servicesgtimstraint they offer is an indirect
one through retail competition. As such, the effectess of HFC as a constraint on
wholesale ADSL pricing may be limited in scd3e.

For the purpose of the wholesale ADSL inquiry, A@&CC considered HFC broadband
services as part of the same market as retail ABlices. The ACCC has sought to
reflect this in its data analysis. In some casé¢a meluding HFC and ADSL services is
not available and the ACCC has used ADSL-only ddtavever, including HFC data
does not significantly reduce Telstra’s retail drokesale market share because Telstra
is also a significant provider of HFC services.

% Optus submission, Pub. p. 20/Conf. p.20, NBN @psporate Plan 2011-2013, p.42.

% NBN Co Corporate Plan 2011-2013, p.42.

37 ACCC, Telstra’s local carriage service and wholesale Ineatal exemption applications, Final
Decision and Class Exemptiofiugust 2008, p. 48.

3 ACMA, Telecommunications Today — Consumer attitudeskie-tg and useSeptember 2007, p. 18.

39 See ACCANNBN: Guide for Consumers — The basics: The inteandtbroadbangdApril 2011, p. 4.
“0'See Optus broadband plans and pricing,
https://www.optus.com.au/shop/broadband/topbroadiplans

*! Telstra, Our Customer Terms - Part C - ADSL and Ba- Cable of the Standard Form of Agreement.
“2 Optus submission, Pub. p. 20/Conf. p. 28.
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Optical Fibre

Optical fibre delivers broadband internet servisgs$ransmitting information as light
pulses, and is capable of carrying informationratiter data rates than copper wire.
This technology is currently not in wide use fosidential purposes but is being used
in the NBN.

For similar reasons stated above for HFC, evidehcaistomer attitudes and the
functional or end-use of the optical fibre techmylceuggest that it is a substitute for
ADSL.

However, the current footprint of fibre networksddo supply residential consumer
services is very small with optical fibre serviciogly 0.3% of residential broadband
subscribers in Australi&. The ACCC considers that whilst optical fibre istie
relevant market, the effect of its constraint o phicing of ADSL services may be
limited.

Wireless

Wireless broadband services can be offered ovestalenbroadband network, a fixed
wireless network, or satellite. The quality of viees broadband services is generally
dependent on the degree to which the spectrum (oselélivery within a cell-based
service area) is shared by other users in thaicgeavea.

Telstra submitted that wireless networks are atcaims in its supply of wholesale
fixed-line broadband services as the use of wisaleshnology is continuing to grow as
a competitive threat to fixed network technologgrtigularly with the increasing
popularity of end-user devices such as smart phanésableté?

However, for the purpose of the current analysis ACCC does not consider wireless
broadband to be in the same market as fixed-linadivand services.

From a functional or end-use perspective, the adegfsubstitutability between fixed
and wireless broadband depends on the particulanstoeam application. For
example, wireless may not support data intensipéiggiions such as video streaming
as well as ADSL2+ or HFC. There is also a substadisparity in data allowances and
per gigabyte pricing between wireless and fixed lnoadband. Despite the rapid
growth of wireless broadband, fixed-line broadbpedetration has remained stdfic.
This suggests that wireless broadband is beingliaagopted as a supplementary
broadband connection to households with fixed tirdband or as a broadband
connection to households who may never have comsldixed line broadband an
option.

ADSL

For the purposes of the wholesale ADSL inquiry, AIGCC considered that all forms
of ADSL1 and ADSL2+ are in the relevant market. tba supply side, these
technologies are supplied using the same underlgingstructure. As discussed
below, there is no material difference in competittonditions if considering low
speed and high speed services. On the demandtstieuld be noted that ADSL1 may
not support data intensive applications such asovglreaming as well as ADSL2+.

3 ABS, Internet Activity, AustraliaJune 2011.
*4 Telstra submission, Pub.p.9/Conf. p. 9.
5 ABS, Internet Activity, AustraliaJune 2011.




Bundling

Bundling of services is common in the telecommutiice industry, as evidenced by
current retail market offers by ISPs. For examgéta shows that Telstra’s customers
commonly purchase both fixed voice and fixed inééproducts from Telstra.

In its recent inquiry into varying the exemptiormyisions in the final access
determination for WLR, LCS, and PSTN OA servicég, ACCC had regard to recent
trends which indicated both increasing demand &a dervices by retail customers
and an increasing adoption of bundled voice anddivand services, especially by
residential customef¥.

At a wholesale and retail level, Telstra only pesons ADSL services where there is
also a PSTN service on the liffeThis has lead to some competition concern raiged b
access seekef8s.

The ACCC does not consider it necessary to determhthere is a bundled or stand
alone market for the purpose of this declarati@uiry. However, the ACCC notes that
the provisioning of wholesale ADSL only where a RS3ervice is supplied could be a
relevant to the terms and conditions set as pahgfFinal Access Determination.

The wholesale market for fixed-line broadband

The ACCC considers that the wholesale market f@dfiline broadband services can
be further categorised into two segments.

The first segment of the overall wholesale markefiked-line broadband is the self-
supply of fixed-line wholesale broadband servidéss category includes ISPs that use
their own ULLS/LSS networks or last-mile accessmueks (such as HFC) to self

supply.
The second segment of the overall wholesale méokdixed-line broadband consists
of ISPs that resell fixed-line wholesale broadbservices. That is, ISPs that provide

wholesale ADSL services to other ISPs by using thein ULLS/LSS networks and/or
resale of wholesale ADSL from Telstra.

Telstra has submitted that it is constrained inaerall wholesale market for fixed-
line broadband. Telstra submitted that it doescoosider it necessary for there to be
an active competitive market for resale servicesrder to constrain Telstra because
the threat of entry by infrastructure-based aceesgers and the constraints imposed
by self-supply of services suffic8.

The ACCC accepts Telstra’s submission that botihssgply of fixed-line wholesale
broadband services and resale of wholesale ADSUULIES/LSS networks should be
considered as possible competitive constraintsedstiB. Both are considered in the
state of competition section below.

6 ACCC, data obtained under Telstra Bundling RKR.

47 ACCC, Inquiry into varying the exemption provisions ie final access determinations for the WLR,
LCS and PSTN OA servic&ecember 2011, Pub. p.23.

“8 Telstra letter to the ACCC, 8 February 2012, RuB. Available at
http://www.accc.gov.au/content/index.phtml/itemi@2P756.

“9Herbert Geer Lawyers submission, p. 5.

*0 Telstra submission, Pub. p.21/Conf. p.21.




3.2.3 Geographic dimension

Delineation of the relevant geographic markets Ive®the identification of the area or
areas over which a carrier or carriage serviceiges(CSP) and its rivals currently
supply, or could supply, the relevant product.

In the Discussion Paper the ACCC proposed thath®purpose of conducting an
LTIE analysis as part of the declaration inquirg televant markets could be
considered on a national basis.

SUBMISSIONS

A large majority of submissions received suppoet\lew that for the purpose of
analysis of the LTIE the market should be considera national basrs.

Telstra submitted that the relevant market is mafi@s Telstra competes nationally in
supplying broadband services to end-users, incfuidynoffering uniform national
retail prices> However, Telstra also submitted that, should tl<C& decide to
declare wholesale ADSL, the geographic scope o$éneice description should be
restricted to areas in which there has not beeis, unlikely to be, competitive
DSLAM roll-out.”®

AAPT submitted that the ESA does not represenafipgopriate geographic dimension
for assessing the state of competition becausedarasion at the ESA level would
artificially dilute Telstra’s market power by ignog the commercial reality that a
single ESA fails to provide the requisite econonuiescale to justify the roll-out of a
competitive wholesale offering. Furthermore, regataon a geographically segmented
basis may have the perverse effect of reducing etitign in the competitive areds.

Herbert Geer Lawyers submitted that the LTIE agssess should be undertaken on a
national basis particularly as RIMs and pair ggstems are common in many
metropolitan ESAs and prevent the competitive miovi of ADSL services via the
LSS or ULLS to a significant numbers of end-use&rs.

Optus submitted that the LTIE assessment shoulthtertaken on a national basis and
that access seekers’ competition concerns arepeotfie to certain ESAs, rather, they
relate to Telstra’s overall conduct. Furthermohne, presence of RIMs or large pair gain
systems (LPGS) in many metropolitan ESAs providesdgeason for the ACCC not to
exclude metropolitan ESAs from the scope of thdadation>®

On the other hand, TPG submitted that the geogtapiiension should be limited to
non-metropolitan locations and metropolitan loaagiavhere Telstra has created a
technical barrier to supply of competitive broadibaervices by the installation of
RIM/LPGS technologies. Those areas are distinech fitee remaining market for

*1 Macquarie Telecom submission, p. 2; Herbert Geewlers submission, p. 2; AAPT submission, Pub.
p. 4/Conf. p.4; Optus submission, Pub. p. 4/Codf, Pelstra submission, Pub. p.9/Conf. p. 9.

2 Telstra submission, Pub. p.9/Conf. p. 9.

>3 |bid, Pub. p.17/Conf, p. 18.

> AAPT submission, Pub. p. 5/Conf. p.5.

5 Herbert Geer Lawyers submission, pp. 2-3.

*5 Optus submission, Pub. p. 14/Conf. p.15.




broadband due to the distortions created by theafdsackhaul, population density and
Telstra’s own technical decisioRs.

ACCC’S FINDINGS

In assessing the relevant geographic markets, @@@®may examine the relative price
levels and price movements of different geograghbigarces of supply, competitive
conditions within different geographic areas, dmel ¢ost to customers of obtaining
supply from alternative regions.

In the context of its recent regulatory decisiobsu fixed-line services (including its
inquiry into varying the exemption provisions irethnal access determination for
WLR, LCS, and PSTN OA services), the ACCC has amred the most appropriate
geographic unit upon which to assess competitiohd<ESA>® However, the

Australian Competition Tribunal has made clear thaile an exchange based approach
may be appropriate in some contexts there mayrbemstances where an alternative
approach is preferabf8.

In the current case, the ACCC considers it appatgitio assess the potential effect of
declaration on a national basis. The ACCC noteisthigse is variance in competitive
conditions between different geographic areas.aMadability of effective alternatives
to Telstra wholesale ADSL varies between exchaergéace areas. A number of
competing ADSL networks have been built in metrgpalESAs, although the reach
and functionality of these networks differs betwegerators. In rural and regional
ESAs competing ADSL networks have not been deplegethy material extent.

However, for the following reasons the ACCC islwé iew that the relevant markets
for present purposes are the national wholesaleetad markets for fixed-line
broadband internet services:

» despite some variance in competitive conditions/beh geographic areas Telstra
still maintains its dominance even when considered less aggregated basis (see
section 3.3.1 below)

* concerns about the commercial terms on which TEefgtovides access to the
wholesale ADSL service continue to arise on a mafibasis

» while some allegations of anti-competitive condugiTelstra received in the past
have focused on rural and regional areas, somgadilbies were not specific to
Telstra’s conduct in certain TW Zones/Bands buteatelated to Telstra’s conduct
overall as a supplier of wholesale ADSL services

» the large majority of submissions — including froeistra — support adopting a
national market definition.

>’ TPG,Submission in response to the ACCC’s discussiormiap whether wholesale ADSL services
should be declarePG submission), January 2012, Pub. p. 1/Conf.p.1

8 See ACCCMerger GuidelinesNovember 2008, p.19 for a useful list of the ypé&information the
ACCC may consider to identify close substituteselation to defining the relevant geographic region

%9 ACCC, Fixed Services Review: a Second Position Pafseril 2007, p. 31; ACCClnquiry into

varying the exemption provisions in the final ascdstermination for WLR, LCS and PSTN, OA
December 2011, pp.39-40.

% Application by Chime Communications Pty Ltd (N§22)09] ACompT 2, 27 May 2009, para 109-110.
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As noted above, Telstra has submitted that whéeaghpropriate market is national the
ACCC should seek to limit the service descriptiorértain geographic areas. Telstra’s
submissions on this point are further consideralistion to the service description of
wholesale ADSL in section 4.2.

Therefore, in light of submissions and the abowayais the ACCC is of the view that
the relevant markets for present purposes aredtienal wholesale and retail market
for fixed-line broadband internet services.

3.3 State of competition

In order to assess the likely impact of declaratinrcompetition, the ACCC first
examined the present effectiveness of competitiothe Discussion Paper the ACCC
considered that Telstra retains a dominant positiadhe supply of retail and wholesale
ADSL services which has inhibited the developmérompetition in the relevant
wholesale and retail markets.

3.3.1 Fixed-line wholesale broadband services

As discussed in section 3.2.2 the ACCC considenetto be two segments within the
market for wholesale fixed-line broadband services:

* The self-supply of fixed-line wholesale broadbaad/kes is made up of access
seekers that supply their own broadband servigesigih their own ULLS/LSS
network or last-mile access networks (such as HFFkis form of competition
can be considered as a potential substitute foteshte ADSL and a potential
competitive constraint, although these infrastriestoased providers may not
provide services to third-parties.

» The resale of fixed-line wholesale broadband sesvincludes access seekers
that, in addition to self-supply, supply wholeshteadband services to ISPs
using their own ULLS/LSS networks.

Given the limited geographic deployment of compatiDSLAMS, access seekers
purchase wholesale ADSL from Telstra or an altéveagupplier in areas outside of
their network footprint. Telstra participates inttbbsegments of the overall wholesale
fixed-line market.

SUBMISSIONS

Telstra submitted that the relevant national breadbmarket is already highly
competitive. Telstra submitted that it is effeclyveonstrained in its supply of
wholesale services by other providers’ supply @fldiband internet services using a
range of alternative methods and technologids.its submission, Telstra also stated
that the deployment of DSLAMSs and the availabitfyalternative fixed line services
(such as fibre networks and the Optus HFC) dematesthe competitiveness of the
broadband marké&t.

¢ Telstra submission, Pub.pp.9-10/Conf. pp.9-10.
%2 |bid, Pub. p.10/Conf.p.10.




Telstra also submitted that it does not consideedessary for there to be an active
competitive market for resale of wholesale broadbsarvices in order to constrain
Telstra®® Telstra considers that competitive constraintvioled by threat of entry by
infrastructure-based access seekers and self-sappérvices have resulted in a highly
competitive market for resale of wholesale ADSLviEmrs®*

Optus submitted that Telstra’s dominance in bo#wtholesale and retail broadband
market is largely due to the lack of substitutesilable, Telstra’s level of integration
and Telstra’s pricing condu€tOptus submitted that competition has not develdped
the market for resale of wholesale broadband ses\wbecause of Telstra’s significant
geographic coverage and its ability to price its@&rvices in order to deter access
seekers from purchasing from competittrs.

The CCC submitted that the lack of regulation obiesale ADSL services has had
serious detrimental effects on competittdithe CCC submitted that disputes
concerning wholesale ADSL disrupt an access sexkesiness and there is no
certainty as to future trade profitability wheretté is a price squee?€The CCC also
submitted that in some instances Telstra requcesss seekers to acquire aggregation
and transmissions services from Telstra. In additioe CCC submitted that Telstra
has sought to make access or favourable pricingB$L2+ conditional on access
seekers agreeing not to acquire further UCES.

AAPT submitted that currently there are insufficieampetitive constraints on Telstra
to ensure a wholesale ADSL service or an effediusstitute is made available on a
national basis on reasonable terms and conditmasdess seekefs.

Herbert Geer Lawyers (on behalf of iiNet, TransAGiernode, Primus and Adam
Internet) submitted that Telstra leverages its ahami position to favour its own retalil
business, while its wholesale pricing structuracs competitors who own their own
network’*

TPG submitted that Telstra has repeatedly obtaamegidvantage over its competitors
by pricing its wholesale ADSL such that it is diffit for competitors to compete at the
retail level and by creating unnecessary businesstraints around the supply of
wholesale ADSL services.

ACCC’S FINDINGS

The ACCC is of the view that while competition ltees/eloped to an extent in certain
areas, there are a range of price and non-prinessshich suggest there is less than
robust competition in the relevant national market:

% |bid, Pub.p.21/Conf.p.21.

® Ibid.

% Optus submission, Pub. p.5/Conf.p.5.

% |bid, Pub. p.6/Conf.p.6.

7 Competitive Carriers Coalitioigubmission in response to the ACCC’s discussioemiap whether

\é\éholesale ADSL services should be decld@dC submission), December 2011, p.1.
Ibid.

%9 bid.

O AAPT submission, Pub. p.10/Conf.p.10.

" Herbert Geer Lawyers submission, p.3.

2TPG submission, Pub. p.1/Conf.p.1.




» The level and structure of prices for wholesale AB8rvices, including that
access charges are high when compared to prevegliagdy charges;

» Inefficient price discrimination between accesskeegthat has the potential to
prevent effective competitors from using their edal sharpen their retail pricing
and put the incumbent under pressure; and

» Telstra’s ability and incentive to leverage its dioamt position in the supply of
wholesale ADSL services to discourage competitivedaict.

These issues are discussed further in sectiorA3.the vertically integrated incumbent
with significant national market share, Telstra b@eng incentives to engage in entry-
deterring or expansion-deterring conduct.

Level of competition in the self-supply of fixedak wholesale broadband services

At a wholesale level, Telstra operates the only neajuitous ADSL network.
Telstra’s ADSL network covers over 90 per cent of#alian homes and businesées.
Telstra also owns and operates a HFC network #ratarrently be used to supply
cable broadband services to approximately 2.7 onilfiremise$?

It appears clear that Telstra has and will contitmuestain a dominant position in the
supply of wholesale fixed-line broadband servideshe majority of ESAS, Telstra
remains the only wholesale provider of wholesatedtline broadband access and
backhaul services. Data indicates that curren®#ystra is the only wholesale provider
of wholesale ADSL services in approximately 2206h@nges?

Table 1 Telstra's wholesale ADSL market share by bad (excludes HFC)

Next largest Non-
ULL Telstra  competing Telstra
Band ADSL ADSL network ISPs
Band 1 31.9% [c-i-C] 68.1%
Band 2 51.5% [c-i-C] 48.5%
Band 3 95.0% [c-i-c] 5.0%
Band 4 99.5% [c-i-c] 0.5%

Source: Data obtained under Telstra CAN RKR, Dear@b11

Table 2 ADSL market shares of non-Telstra competits by band (excludes HFC)

3 ACCC, data obtained under CAN RKR, December 20Eistra,Fact Sheet: Data Solutions DSL
Internet Grade available online atittp://telstrawholesale.com/download/documentftaistholesale--

internet--factsheet-1.pdf

Market share of on-network ADSL lines (i.e.
Carrier lines on own infrastructure)
Band 1 Band 2 Band 3 Band 4
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]

" NBN Co, Corporate Plan 2011- 2013, p.42.
S ACCC, data obtained under CAN RKR, December 2011.




Market share of on-network ADSL lines (i.e.
Carrier lines on own infrastructure)
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
[c-i-C] [c-i-C] [c-i-C] [c-i-C] [c-i-C]

Source: Data obtained under Telstra CAN RKR, De@r@b11
[c-i-c]

Tables 1 and 2 illustrate that, at a wholesalel J&wastra has service in operation
market shares that significantly exceed those wfadiner providers that have a
presence in the relevant barfi§herefore, as noted above in section 3.2.3, wihiee
is some variance in competitive conditions betwgewographic areas Telstra still
maintains its dominance even when considered essadggregated basis.

Where access seekers have used the declared UldLISS&hservices to invest in
competing ADSL networks to self-supply broadbandtises, Telstra has retained
significant share of SIOs. In contrast to Telst@iwillion plus SIOs Telstra’s
competitors combined have around 1.7 million SI®sleown in Figure 1 below.

Figure 1 Trend for total ADSL SIOs provided by Teldra and competitors
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Source: Data obtained under Telstra CAN RKR, 2@070111

Table 3 below illustrates the significant ADSL meirkhare that Telstra has in
comparison to the market share of the next thrgesh competing ADSL networks in
ULLS Band 1 — 4 areas. Telstra’s ADSL network cotlisesupplies around 63 percent
of all retail and wholesale ADSL SIOs. In metropenti areas (ULLS Bands 1 and 2),

% |bid.




Telstra’s ADSL network supplies around 50 percdrnhese SIOs, and it supplies
around 96 percent of such SIOs in regional areat ®Bands 3 and 4.

In contrast, the three largest competing ADSL nekew@ach supply between 8 to 13
percent of ADSL SIOs, and the remaining ADSL nekgasupply around 7 percent of
total services between them.

Table 3 Telstra wholesale ADSL market shares baseth CAN RKR data

Telstra [c-i-c] [c-i-c] [c-i-c]
National market 0 : : .
share 63.1% [c-i-c] [c-i-c] [c-i-c]
Share in bands 1 . : .
and 2 50.9% [c-i-c] [c-i-c] [c-i-c]
Share in bands 0 : : .
in 3 and 4 96.0% [c-i-c] [c-i-c] [c-i-c]
Number of
exchanges with a . : .
DSLAM 2800 [c-i-c] [c-i-c] [c-i-c]
presence

Source: Data obtained under Telstra CAN RKR, Deaar@b11.

If market shares are calculated for those ESAsesklny competing infrastructure (i.e.
TW Zone 1), Telstra’s ADSL network retains a shafraround 48 percent of SIOs,
with the nearest competing ADSL network supplyinguad 20 percent of SIOs within
this footprint’®

In terms of geographic reach, Telstra’s ADSL netw@aches around 90 per cent of
Australian homes and businesses. Of the approxiyn2800 ESAs that are enabled to
provide ADSL services, access seekers have onlpyegp DSLAMSs in 584 of these,
most of which are in Bands 1 and®Access seekers have a geographic reach of
approximately two thirds of premises nationally ane reliant on Telstra’s wholesale
ADSL services in regions where they do not havelahlyS/LSS infrastructuré&
However, this data does not factor in lines thatinaccessible to access seekers due to
the use of RIM/LPGS technologies.

The footprint of competing ADSL networks has expathdlowly over the last two
years, reflecting a growth rate of only one or &®As per montfi* Further, the
ACCC is of the view that significant further deepmnor expansion of the footprint of

" bid.

8 |bid.

Ipid.

8 |bid. Calculated based on number of SIOs witleast one access seeker divided by total number of
SIOs nationally. This calculation has been basedsimy SIOs as a proxy for households.

81 ACCC, data obtained under Telstra CAN RKR, 200201.




current competing ADSL networks is unlikely dudhe saturation of markets viable
for investment and barriers to entry in other ragi¢discussed further below).

Access seeker submissions on the terms and camslitio which Telstra supplies
wholesale ADSL and the ACCC'’s analysis of documebtained from the section 155
notice issued to Telsffasuggest that Telstra has the ability to leversgdominant
position so that it is difficult for access seekiergsompete with Telstra’s retail ADSL
offerings. For example, the ability of access seekecompete is impeded by high
wholesale ADSL pricing and the imposition of teramsl conditions that discourage
competitive conduct. The competition concerns agisiom Telstra’s terms of
wholesale ADSL supply are discussed in section 3.4.

The ACCC considers that Telstra has significantkeiashare in the supply of
wholesale ADSL services and due to its dominanitipnsand vertical integration, it
has the incentive to set terms and conditionssisupply of wholesale ADSL which
allow it to retain its significant market share.

Level of competition in resale of fixed-line wholge broadband services

In observing the level of competition in this seginef the wholesale market, the
ACCC considers that a strong competitive resal&ketdras not developed. While
some suppliers — such as Optus and AAPT - do bffi&rS-based wholesale ADSL to
other ISPs in their respective footprints, the AC@i@s not consider that these amount
to a material competitive constraint on Telstréhi@ national market for the supply of
fixed-line broadband.

The lack of competition in the resale market mawathebuted to the smaller footprints
of competing networks resulting from high barrieventry and Telstra’s ability to set
terms and conditions for the provision of wholesalESL which make it difficult for
alternative suppliers to compete on a nationalsbasi

As discussed above, Telstra has substantial mgineeé and geographic reach in the
provision of wholesale ADSL services. Considering humber of resale wholesale
ADSL services supplied, Telstra provides-c] [c-i-c] %38 8° As discussed below, the
ACCC considers that it is unlikely that the redaletprint will materially expand.

In addition, the ACCC’s analysis suggests thatsthacture of Telstra’s wholesale
ADSL price offerings also make it difficult for alinative suppliers to compete as
ULLS-based broadband providers. These terms anditcmms have been discussed in
section 3.4.5.

The submissions by Optus and AAPT, and review eftéhms and conditions on which
Telstra supplies wholesale ADSL services, leadMGEC to consider that it is evident
that Telstra has incentive and ability to stifle tkevelopment of competition in the
wholesale fixed broadband market.

82 Response to s.155 notice issued to Telstra ondadp 2012.

8 Telstra submission, Conf. p.12.

8 Optus submission, Conf. pp.6-7.

85 ACCC, data obtained under CAN RKR, December 2014PA Fixed line services geographic
exemptions — request for market informatiafh September 2011.




Factors contributing to the observed state of corijen

As discussed above in 3.2.2, Telstra has subntitdhe threat of entry by
infrastructure-based providers is a constraint elstfa in the fixed-line wholesale
broadband market.

The ACCC does not consider there to be a substéimteat of further expansion or
deepening of the competitive footprint by infrasture-based access seekers due to a
number of factors that create barriers to entry.

One barrier to further deepening or expansionaddhbk of competitive backhaul
which presents an impediment to entry in many EJAg. Implementation Study for
the National Broadband Network states that “unaslity of competitively priced
backhaul is a bottleneck to providing affordablighhspeed broadband services in
Australia today™® Backhaul is a necessary component in providingRSL service
over unbundled lines and connects the CAN to tbader network. Although some
DSLAM investment has been made outside of CBD aattapolitan ESAS, it has
generally taken place in areas where there isfasgni competitive backhaul

infrastructure resulting in competitive backhauitiorg.2’

In the last year, even with the commissioning ohpeting transmission links on the
Regional Backbone Blackspot Program (RBBP) rowesipeting ADSL networks
entered fourteen new RBBP ESAs, in addition tockgeound growth rate of twelve
ESAs® Herbert Geer Lawyers have submitted that the RBBRes it economically
viable for access seekers with existing customsedan Telstra wholesale ADSL to
migrate to their own networks into areas coverethieyRBBP. However, Herbert Geer
Lawyers submitted that there is no business cassstall DSLAMs in the bulk of rural
and regional ESAs (which are not covered by the RBiue to a lack of existing
market share and lack of an addressable markabsetESAS?

The ACCC considers that absent a supervening dkerthe RBBP, it is unlikely for
there to be a material expansion of the footpisnindicated by the low growth rate in
unbundled lines in Bands 3 and 4 and in the nurobESAS serviced by competitive
infrastructure and over time in figure 2 and 3 belBurther, the ACCC accepts
Herbert Geer Lawyers’ submission that despite adability of backhaul, the lack of
scale in regional and rural ESAs makes it diffitalbbtain a commercial rate of return
on DSLAM investment. Figure 2 below shows that ¢éheas been minimal growth in
ADSL provided over ULLS/LSS in rural and regionatas.

The cost of backhaul infrastructure in regional aumal areas is likely to represent a
considerable barrier to entry for DSLAM deploymeértte two factors which are likely
to inhibit backhaul investment in regional and ran@as are: the size of the market that
could be served by the infrastructure and the toostild the route. In many rural and

8 McKinsey & Co and KPMG (prepared for DBCDH)plementation Study for the National
Broadband, Communications and the Digital Economyh® “Backhaul Blackspots Initiative
Stakeholder Consultation Paperay 2009, p.323.

87 ACCC, data obtained under CAN RKR December 20Hllafmastructure RKR.

8 ACCC, data obtained under CAN RKR, December 261Ddcember 2011 and DBCDE, Regional
Backbone Blackspots Program,
http://www.dbcde.gov.au/funding_and_programs/natiobroadband_network/national_broadband net
work Regional_Backbone Blackspots Program

8 Herbert Geer Lawyers submission, pp.15-16.




regional areas the addressable market is smallnaydoe unlikely to provide the
necessary scale for more than one provider to dm@ak costs. These are high, and in
some cases insurmountable, barriers to entry iat&Haul markets.

Further, Herbert Geer Lawyers submitted that wihieereduced ULLS prices for
regional and rural Band 3 ESAs in the ACCC’s Fikatess Determination have made
it more viable for access seekers to provide ULL8and 3, Telstra is the dominant
backhaul provider in that aré4TPG also submitted that it is unlikely to invest in
DSLAM infrastructure in the regional centres asphiee payable for backhaul makes
the investment uneconontt.

As indicated by Figure 2 below, while access seekave had success in entering
ULLS Bands 1 and 2, there are barriers to enttyltbS Bands 3 and 4 which make
investment in these areas not feasible. It is ehlikhat there is a substantial threat of
further expansion or deepening of the competitbatgdrint from potential competitors,
as the market in areas which entry was feasible haw matured, therefore, new entry
is unlikely. TPG submitted that as the market bes®fully saturated and the NBN
draws ngzarer, the business case for expansion lbAMSnfrastructure becomes very
difficult.

Figure 2: ULLS/LSS services in each Band as a pemege of total ADSL*
services provided for each Band*
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Figure 3: Telstra and access seeker number of ESAsth DSLAM(s) present
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Further barriers to entry in relation to DSLAM deyinent are created through
Telstra’s use of RIM and large pair gain systemGSy technologies which are
widespread throughout the copper network. Curreatlypercent of copper lines are
supplied using RIM/LPGS technologi&sLines with RIM/LPGS technologies are
widely distributed throughout the CAN, and pradticall ESAs are subject to some
RIM technologies? Data indicates that 8 percent of lines in TW ZarieSAs and 15
percent of lines in TW Zone 2/3 ESAs are affectg®bvis ”’

While in many cases Telstra can provide subscriberhese lines with ADSL

services, the use of RIM/LPGS creates significdfficdlties for competing ADSL
network operators. This is because Telstra’s cabigre not designed to accommodate
third-party DSLAM equipment, and hence network apars would need to install

their own cabinet and obtain ULLS or LSS servicesascross-connect cable. The
relatively high costs associated with installing tinfrastructure and the limited
number of serviceable customers results in unpitniétdeployment of DSLAME

Optus and Herbert Geer Lawyers (on behalf of iiNggernode, TransACT, Adam
Internet and Primus) have submitted that linescédfi by RIM/LPGS technologies can
only be accessed through broadband via Telstragank and prevent the competitive
provision of ADSL via ULLS or LSS to a significanumber of end-usefs.For

% ACCC, data obtained under the Infrastructure RKR.

% |pid.

" pid.

% Herbert Geer Lawyers submission, pp.15-16.

% Optus submission, Pub. p.15/Conf. p.15; Herbeer&awyers submission, p.2.




example, Internode has refrained from deployingsd.AM in Bordertown due to a
very high RIM ratio which would make the investmenprofitable*®

In addition, Telstra’s decision to install ADSL2éepment on top of the existing
street side RIM cabinets as part of its ‘Projegb Hat’ indicates that Telstra will over
time increase the number of ADSL services thatdounly be supplied by the Telstra
DSL network***

The relatively high costs associated with instgliimfrastructure, and the limited
number of serviceable customers creates high stoecompetitive network entry and
typically results in wholesale ADSL being the omiput available to service providers
wishing to supply end-users in RIM affected areas.

Having considered the barriers to entry in thediiae wholesale broadband market,
the ACCC does not accept Telstra’s submissioniti@sufficiently constrained due to
the threat of entry by infrastructure-based contqesti

In light of submissions from access seekers andlloge analysis, the ACCC does not
consider that the fixed-line wholesale (includiratbself-supply and resale of fixed-
line wholesale broadband services) broadband marletrticularly competitive.

The emergence of the National Broadband Network

On 7 April 2009, the Government announced thatténded to establish a company,
the National Broadband Network Corporation Ltd (NBWN), to build and operate a
wholesale-only, open access NBN.

The Government has stated that its objective iNBIN Co to build a fibre-to-the
premises access network that connects at leastr9&®pt of Australian premises, with
a minimum fibre coverage obligation of 90 per cafipremises. The remainder of
premises will be served via NBN Co’s fixed wirelesal satellite services as well as by
Telstra’s existing copper network.

In the long-term, the NBN should resolve the contioet concerns relating to
wholesale ADSL services as the copper CAN will beammissioned and NBN Co
will be a regulated wholesale-only provider of fixkne broadband services.

NBN Co intends to progressively roll out fibre ggrons within its footprint over a
nine year deployment scheddf8 As the NBN rolls out Telstra will progressively
migrate its customers from its copper access né&twoto the NBN.

Given the progressive nature of the NBN rolloug &CCC considers that until the
NBN has been fully deployed the competition consedentified in relation to the
supply of wholesale ADSL are unlikely to be alldeih

Alternative sources of fixed broadband supply

As noted in section 3.2, the ACCC has includedadtitve networks such as HFC and
optic fibre in the relevant markets.

Telstra submitted that it is effectively constralne its supply of wholesale services by
competitors that supply broadband services usiagnge of technologies, in particular

190 Herbert Geer Lawyers submission, p.4.

101 Telstra,Telstra will start rolling out Top Hats in Novemb@&5 October 2011
http://exchange.telstra.com.au/?p=15830

192NBN Co Corporate Plan 2011-2013, pp.77-79.




the Optus HFC network and the fibre networks ahcefloops deployed in CBD and
metropolitan region&”

The ACCC considers that the extent to which HFC @it fibre based services are a
constraint at the wholesale level depends on thailability in wholesale markets.

As discussed in section 3.2, Optus’ HFC networksdu# provide national coverage
and neither Telstra nor Optus provide wholesalescservices on their HFC
networks.

Optic fibre networks have mainly been deployed BD@metropolitan areas, which are
also areas where a majority of access seekersdegleyed competitive infrastructure.
Therefore, the constraint of optic fibre may beited as competitors are already
present in the CBD and metropolitan areas.

Further, as noted in Optus’ submission, the combfoetprint of fibre networks
serving residential end-users is very small artdesefore only a limited constraint on
the pricing of ADSL service®* Optical fibre services only 0.3% of residential
broadband subscribers in Australf& The ACCC considers that whilst optical fibre is
in the relevant market, the effect of its constramay be limited.

Therefore, the ACCC does not accept Telstra’s sskion that its supply of wholesale
broadband services is effectively constrained bymetitors supplying HFC and optic
fibre services.

Telstra has also submitted that the competitioc@B®D and metropolitan areas (from
the operation of fibre networks and Optus’ HFC reeky have had the effect of forcing
the national price of Telstra’s retail ADSL downws!® As a result Telstra submits
that is offers regional retail customers the saomapetitive price as in the CBH’

The ACCC accepts that Telstra’s nationally conatstetail price passes on some of
the benefits of DSLAM-based competition in CBD aneltropolitan areas to end-users
in regional and rural areas. However, these benééithot appear to have flowed
through to the wholesale market. In addition, Tel&t largely unconstrained in rural
and regional areas and so does not face strongetiivg constraint in the national
market.

A more competitive rural and regional wholesale AD&arket could be expected to
deliver greater benefits to consumers nationallytiermore, while rural and regional
areas receive some of the benefit of retail prigiregsure created in the CBD and
metropolitan areas by presence of competing DSLANEy do not receive a range of
benefits which actual competition in these locaiamould deliver.

Therefore, the ACCC does not accept Telstra’s ssdion that any constraint in the
CBD and metropolitan areas have flowed througtméonational market.

3.3.2 Level of competition in fixed-line retail broadband services market

As noted in the Discussion Paper, the ACCC consitlet in assessing the state of
competition in a wholesale market, it is also ral@vo take account of retail market

193 Telstra submission, Pub. pp. 9-10/Conf. pp.9-10.
194 Optus submission, Pub. p.20/Conf. p.28.

195 ABS, Internet Activity, AustraliaJune 2011.

196 Telstra submission, Pub. p.10/Conf. p.10.

197 |bid.




outcomes. This reflects the key rationale for agtesssential infrastructure - that of
promoting more competitive downstream markets @abéng the supply of upstream
inputs on terms and conditions more reflectivearhpetitive outcomes. Further, the

overarching aim of promoting the LTIE guides the@Cto be particularly mindful of
the impact of declaration of a service on the syppkervices at the retail level.

One relevant factor when considering the stateofpetition is the market shares of
competitors within the relevant market. Telstra a@m the dominant provider of retail
fixed broadband services nationally with a marketrs of approximately 45 per
cent!® As shown by Table 4 below, the three largest cdimgéixed-line broadband
service providers have retail market shareg-@fc] [c-i-C]

TablelélgRetaiI market shares of top ten fixed-lindroadband providers (including
HFC)

Provider | Market Share
Telstra retail 45%
[c-i-c] [c-i-c]
[c-i-c] [c-i-c]
[c-i-c] [c-i-c]
[c-i-c] [c-i-c]
[c-i-c] [c-i-c]
[c-i-c] [c-i-c]
[c-i-c] [c-i-c]
[c-i-c] [c-i-c]

Source: Data obtained under division 12 RKR, 200012 Data obtained under Telstra CAN RKR,
December 2011; Telstra response to s.155 notioeds$2 January 2012.

Another relevant consideration is the retail prmcof ADSL products. The ACCC
considers that pricing responses and outcomesfwumers of fixed-line broadband
services can provide information on the level dilaccompetition in a market. This
can be considered in terms of the product pricimd) @oduct offers currently offered
by retail service providers.

Currently, ADSL product offerings vary dependingwinether they are supplied over
Telstra’s network (‘off-net’) or over an accessksrés own network via ULLS/LSS
(‘on-net’). The methods of supply of ADSL serviaee discussed further in section

198 Telstra,Full Year Results Announcement 2011 August 2011
http://www.telstra.com.au/abouttelstra/investorgoalar/annual-results-announcement-4.xml
199 Note figures include Telstra and Optus’ respediiC SIOs.




2.2. The difference between the pricing of prodactsiet and off-net reflects the
difference in the costs that an access seekerdriciibuys wholesale ADSL from
Telstra compared with if it supplies itself oves @awn network.

ISPs such aternode, Adam Internet and iiNet offer substdiytigreater value in
terms of price per gigabyte of data quota when iging services on-net rather than
off-net. Telstra submitted that the average ddtavaince in bundled plans offered by
access-seekers on-net has increased 2,627 percantSgptember 2007, from 5.5GB
to 150GB**°

Internode offers a 200GB service for $49.95 onkgttcharges $89.95 for half this
guota (100GB) in off-net areas. Similarly, iiNefesk a 50GB+50GB service on-net
for $59.95 but charges $79.95 for this servicengft- In addition, TPG submitted that
while it provides unlimited ADSL2+ on-net, it hastdrawn this (previously higher
priced) offering for off-net customers due to thighhcosts of VLAN'*

Generally, on-net offerings are better value pgalgyte than off-net offerings. Access
seekers have submitted that they sustain loss#énmet areas and customer churn to
Telstra*? Consistent with retail pricing, there is signifit@vidence that access
seekers are more successful in the retail markehwhpplying services on-net. This
can be inferred from the concentration of acceskess customer base on-net rather
than off-net:

Table 5 Concentration of access seeker customer leasn-net

Access seeker Percentage of customer base on-net
[c-i-c] [c-i-c] 13
[c-i-c] [c-i-c] 1
[c-i-c] [c-i-c] *°
[c-i-c] [c-i-c] *°
[c-i-c] [c-i-c] '
[c-i-c] [c-i-c] 18

Overall, the ACCC is of the view that Telstra haamained its retail market
dominance over time and competitors to Telstra Isay@ficantly lower market share.

10 Telstra submission, Pub. p.12/Conf. p.12.

H1TPG submission, Pub. p.3/Conf. p.3.

M2 Herbert Geer Lawyers submission, Confidential Aume 2.
113 hid, p.2.

14 bid.

13 pid,

18 pid.

7 bid, p.3.

18 AAPT submission Conf. p.6.




3.3.3 Conclusion on state of competition

Having had regard to submissions from interestetigsaand the above analysis, the
ACCC considers that the relevant markets do n@iaysthe characteristics of
effectively competitive markets.

In particular the ACCC concludes that:

» concentration levels - Telstra retains a dominaautket share in the wholesale
and retail fixed-line broadband market with a masteare of around 63 percent
at the wholesale level and approximately 45 peraetttie retail level. The level
of competition in the provision of fixed broadbasetvices varies across the
nation. Access seekers have a significantly lowarket share in rural and
regional areas (Bands 3 and 4) and have a modekenshare in the CBD and
metropolitan areas (Bands 1 and 2).

» barriers to entry - despite the differences inléwels of competition, access
seekers face barriers to entry in both the CBDraattopolitan areas and rural
and regional areas. Moreover, Telstra still costtbe infrastructure by which
the overwhelming majority of fixed broadband seegi@are provided and
because of its vertical integration Telstra enjaytrong position in fixed
broadband services.

* relevant behavioural features — as the verticaliggrated incumbent with
significant national market share, Telstra hadrhentive and ability to engage
in entry-deterring or expansion-deterring condoobagh the terms and
conditions for the supply of wholesale ADSL.

Accordingly, it is the ACCC'’s view that the natidneholesale and retail markets for
the provision of fixed-line broadband markets asteffectively competitive overall.

3.4 Extent to which declaration would promote
competition in relevant markets

In determining whether the declaration of a whdkegdSL service will promote the
LTIE, the ACCC must have regard to the extent tactvideclaration is likely to
promote competition in the relevant markets. Ag pathis assessment the ACCC
considered the likely future state of competitiorihe relevant markets with and
without the declaration.

In the Discussion Paper, the ACCC highlighted Istagiding concerns regarding:
» the level and structure of prices for the wholegdSL service

* anti-competitive price discrimination between ascesekers not based on
efficiency

» Telstra’s ability and incentive to leverage its dioamt position in the supply of
wholesale ADSL services to discourage competitovedaict and the use of
competitive infrastructure where it is efficient.

As part of considering the future state of competithe ACCC has considered the
roll-out of the NBN as relevant as it is likelyhave significant implications for the
relevant markets.




In determining the extent to which declaration ¢iolesale ADSL is likely to result in
the achievement of the objective of promoting cotitipe, the ACCC has had regard
to the extent to which declaration will remove alo$ds to end-users of listed services
gaining access to listed services.

SUBMISSIONS

The ACCC received a number of detailed submissiegarding this criterion.
In summary:

» Telstra submitted that declaration would not prarmimpetition. Telstra
submitted in relation to specific competition comsenoted by the ACCC that
its pricing conduct does not reflect leveragingdwwet and that there is no
systematic evidence of price discrimination betwaetess seekers. In addition,
Telstra submitted that the deployment of the NBNsdoot significantly change
the environment and therefore, does not raisecserfii concerns to warrant
declaration of the wholesale ADSL servié@Telstra also submitted that its
SSU (if accepted) would address the concerns raigeatcess seekers by
making a number of commitments which impose ohloget that are equivalent
to the Standard Access Obligations (SA8S).

* Optus submitted that declaration of wholesale AD&Iuld promote
competition in the short term and medium term, whi transition to the
NBN.122

* The CCC submitted that declaration of the wholeS&&L service is critical to
successful retail broadband competition with tHeub of the NBN. The CCC
further submitted that Telstra will be able to ¢oue its retail ADSL growth
through its ownership of the copper access net#Srk.

* AAPT submitted that without regulation Telstra witlve the opportunity to
exercise its market power in a number of ways sschetting access charges
that lead to price squeeze opportunities; favouitsigwn retail services and
limiting the technical capabilities available tonepetitive operator*

» Herbert Geer Lawyers (on behalf of Internode, iiM&tam Internet, TransACT
and Primus) submitted that in the future, the mi@munications industry will
experience major efforts by access seekers toasermarket share in the lead
up to the NBN roll-out?® Herbert Geer Lawyers also submitted that declamati
of wholesale ADSL is vital in providing access tistbased wholesale ADSL
prices to limit Telstra’s ability to leverage itsrcent market dominance in a
mannlezg that has potential to damage future whaesahpetition on the
NBN.

19 5ection 152AB(4) of the CCA.

120 Telstra submission , Pub. pp. 12-14/Conf. pp.14-17
121 |bid, Pub. p.4/Conf. p.4.

122 Optus submission, Pub, p.3/Conf. p.3.

123 CCC submission, p.2.

124 AAPT submission, Pub. p.10/Conf. p.10.

125 Herbert Geer Lawyers submission, pp.11-12.
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* TPG submitted that declaration will promote comjpmtiand would allow TPG
to expand its market offerings and offer differated product$?’

Submitting parties also provided detailed informatin support of the above views in
relation to specific competition concerns notedh®s/ACCC in the Discussion Paper.
These submissions are considered in the ACCC’snigsdbelow.

ACCC’S FINDINGS

The ACCC considers that declaration is likely teulein the achievement of the
objective of promoting competition by addressinggetanding competition concerns
arising from underlying structural issues.

3.4.1 Relationship of wholesale ADSL declaration inquiry to other
regulatory processes

As a preliminary point, in considering the futurghnand without declaration it is
relevant to consider whether in the future withdetlaration, other regulatory
processes have the potential to improve competition

This section outlines how the ACCC has taken ictmant other regulatory and
enforcement processes and powers in its analysihether declaration is likely to
promote competition.

SSuU

Telstra submitted that the ACCC’s acceptance o888 does not require or depend
upon its declaration of wholesale AD$t Telstra also submitted that the terms of the
SSU address the Commission’s concerns and prowdengelling reason for the
ACCC not to declare wholesale AD$t.

As previously acknowledged by the ACCC, the ACC€iasideration of whether to
declare wholesale ADSL is discrete from its assess$mf the SSU and the ACCC
must only declare the wholesale ADSL service i in the LTIE to do sd°

However, as noted in the Discussion Paper, demaraf the wholesale ADSL service
has implications for the ACCC’s assessment of T&@sSSU. This is because Telstra’s
proposed SSU provides for different price termagply depending on whether the
wholesale ADSL service is a declared service.

The ACCC has publicly stated its view that the jmsgrl SSU price equivalence
arrangements to apply to wholesale ADSL whenrioisa declared service appear
comparatively weak to those arrangements thategbpdi services that are declared

127TpG submission, Pub. p.5/Conf.p.5.

128 Telstra submission, Pub. p.9/Conf. p.9.

129 |bid, Pub. p.29/Conf.p.17.

130 accc, Discussion paper into whether wholesale ADSL sesvahould be declared under Part XIC
of the Competition and Consumer Abecember 2011, p.29.

131f the wholesale ADSL service is a declared seryicelstra will adopt the price terms that will be
specified in the ACCC'’s pricing decision as theib&sr meeting its price equivalence obligatiomsthe
same way as it has proposed for the existing detlservices. If, however, the wholesale ADSL servic
is not a declared service, the proposed SSU previts Telstra will adopt price terms based on a
methodology set out in the SSU. That methodologyrstail minus methodology set out in the SSU.
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service'*? This is because Telstra would retain consideratitide in developing and
applying the pricing methodology, the proposed messdo not prevent Telstra from
engaging in discriminatory behaviour, and the AG&@Lild be limited in its ability to
direct Telstra to change its pricing conduct urtlerequivalence commitment.

Therefore, the ACCC does not accept Telstra’s ssfion that the SSU will address
the ACCC'’s concerns in relation to Telstra’s supfalyd pricing) such that declaration
is unnecessary”

Part XIB

On a related point, Telstra submits that if the AC@ceives complaints about specific
competition concerns — such as the level of Tésstrholesale prices relative to its
retail prices or in relation to leveraging condutfiose complaints should be
investigated and dealt with under Part XIB of theAC

As discussed in section 2.4, the ACCC has prewasslied two competition notices in
relation to wholesale ADSL competition concerns.id/the ACCC has not issued a
competition notice or instituted Part IV/XIB in atlon to recent price squeeze
allegations, it has acknowledged ongoing conceositalelstra’s price and non-price
conduct with respect to wholesale ADSL. In thisamelj it is relevant to note that Part
XIB and Part XIC impose different tests — while tP@iB generally uses a “substantial
lessening of competition” threshold Part XIC iardard-looking analysis concerned
with whether intervention is in the LTIE.

The ACCC agrees that should Telstra contravenedhmgpetition rule contained in
s.151AK it could issue a competition notice anckdeeenforce this in the Federal
Court.

However, the ACCC notes that, pursuant to s.151#ReoCCA, the ACCC must have
regard to th&€€ompetition Notice Guidelineghen deciding whether to issue a
Competition Notice under Part XIB. Those guidelisesgte that the ACCC will assess
whether compliance with the competition rule caoddmore quickly and effectively
achieved by initiating the declaration process uitdet XIC, among other actions
under the CCA. In particular, the guidelines sth# in some circumstances, Part XIC
may be a preferable way of addressing a matteren$tenctural issues are involved
and the issuing of a competition notice will nadakve these issues if other parties and
new entrants seek access to the service at ditater

The recurrence of competition concerns throughoeildst decade, and the matters
outlined in relation to the state of competitioroad, suggest underlying structural
issues more appropriately dealt with under Part. ¥fT his is because declaration, and
the provision of regulated access, can promote etittgn even where conduct does
not breach specific anti-competitive conduct prons.

3.4.2 Level of wholesale ADSL pricing

Telstra has strong incentives to engage in enttgrdeg or expansion-deterring
conduct to maintain and grow its retail market shahis has given rise to a number of
specific concerns about the level and structungrioes for the wholesale ADSL

132 ACCC, Telstra’s Structural Separation Undertaking DisdossPaper December 2011, pp.10-11.
133 Telstra submission, Pub.pp.15-16/Conf. pp.16-17.
134 see ACCCTelecommunications Competition Noti@aidelines, February 2004, p.23.




service and the impact of those prices on the dpweént of effective competition in
wholesale and retail markets. Declaration of whalke&DSL has the potential to
promote competition in wholesale and retail fixetklbroadband markets by
constraining Telstra’s ability to act on its ungary incentives and providing greater
certainty to access seekers that the wholesale Ade8lice will be supplied on
competitive terms.

The level of prices is high

The ACCC is of the view that the level of pricesuagfed for wholesale ADSL is above
what would be expected in a competitive market, thrdreflects Telstra’s strong
position in the national markeéthefact thatwholesale ADSL charges are positioned
over a very wide spread between access se&Reven taking into account differences
between various components in a multi-part tasifiggests that considerable margin is
available in the prices Telstra charges many ofiitslesale customers. Further, the
level of Telstra’s prices is high compared to Tral'stretail prices suggesting that
Telstra itself faces a significantly lower intermalst of supply.

The relative levels of Telstra’s wholesale and riétaices

As discussed previously in this Final Decision,@mns have regularly been raised by
access seekers about the level of Telstra’s whel@daSL prices relative to Telstra’s
retail ADSL charges. These concerns relate to Iigyeof access seekers to compete
with Telstra in downstream retail markets. While #xistence of complaints is not
necessarily demonstrative of an underlying comipetissue, as the vertically
integrated incumbent with significant national metrkhare Telstra has strong
incentives to engage in entry-deterring or expamsleterring conduct to maintain and
grow its retail market share.

In the context of the current inquiry, access seekave continued to raise concerns
about Telstra’s retail and wholesale pricing. Inticalar:

* AAPT submitted that it was unable to offer trulyngoetitive retail ADSL
services as it was unable to match Telstra repéigss. AAPT submitted that
Telstra is able to make a retail business offeAib6EL2+ for $30, whilgc-i-c]
[C_I_C] 136

. [C'i'C] [C'i'C] 137138

* Internode submitted that Telstra’s wholesale pgdias made it difficult to
match Telstra’s retail offer§c-i-c] [c-i-c] **°

e Adam Internet also submitted that it loses appretéty $21 per month per
subscriber when it acquires wholesale ADSL fronsfraf*

The ACCC'’s view is that the above evidence suppgbdsonclusion that declaration
could promote competition by addressing concerositaine level of Telstra’s
wholesale pricing relative to its retail pricing.

135 Response to s.155 notice issued to Telstra onyada 2012.
136 AAPT submission, Conf. p.7.

137 Optus submission, Conf pp.7-8 and pp.20-21.

138 |bid, pp.8 and 21.

139 Herbert Geer Lawyers, Confidential Annexure 4 1g.

140 Herbert Geer Lawyers submission, p.3.




In particular, thdc-i-c] [c-i-c] ***

Telstra’s conduct also clearly affects the abitifyaccess seekers to compete with
entry-level plans. In addition to port and AGVC dfes, access seekers incur network
and overhead costs, an installation charge, androlvide a bundle of services — WLR
charges. Given that WLR charges are $22?84yen without considering network and
overhead costs, many of the wholesale ADSL changesd make it difficult to
replicate Telstra’s entry level bundled phone afBA $59.95 offer.

Cycle of delay in revision of wholesale and retpiices

Another related pricing concern stems from the egatecycle whereby material delays
occur between the release of new Telstra retaddivand pricing and the finalisation of
negotiations around Telstra wholesale ADSL pricidgpending on the relative level

of the charges, the delay can cause access s¢ekerge to choose between offering
retail prices above Telstra’s and risking a losmafket share or reducing retail prices
to replicate Telstra’s offers and making negativagms while they await new
wholesale pricing. This conduct also gives Telsttaa leverage in negotiations as the
longer the delay the more urgently access seeked to finalise wholesale prices.

Such delays have remained characteristic of thegngrconduct in ADSL markets. For
example, following Telstra’s retail price reductsoim mid 2010:

* TPG's prices were not revised for four months. T#RGMits that the delay in
revision of wholesale pricing resulted in a sigrafit number of its “off-net”
customers moving to Telstta

« Internode’s prices were not revised for twelve rhent*

» iiNet has publicly stated that off-net services evenpacted by lack of
competitive wholesale offer until the end of DecemP010**°

Telstra has strong incentives to delay wholesateng negotiations in order to grow
its retail market share. In this regard, from y2010 to 30 December 2010 Telstra’s
total retail customer base increased by 139,006 8f0

Telstra has previously submitted to the ACCC thaannot revise its wholesale ADSL
pricing before releasing new retail pricing becailse would disclose its plans to its
retail competitors?’ However, it is not clear why wholesale price reghrs should

only occur following retail price reductions. Ircampetitive market and in the absence
of a vertically integrated wholesaler and retaileseems more likely that competition
on wholesale ADSL pricing and realised cost efficies in the supply of the service

141 Optus submission, Conf. pp.21-25.

142 ACCC, Final Access Determination No.6 of 2011 (WLF)10, p.23.
143 TPG submission, Pub. pp.2-3/Conf. pp.2-3.

144 Herbert Geer Lawyers submission, p.5.

15iiNet, Investor Presentatign

http://investor.iinet.net.au/irm/Company/ShowPagex2 CPID=1422&EID=83532977&PageName=Inv
estor 21 February 2011, slide 14.

146 Telstra retail fixed broadband has increased #2¢285,000 to 2,394,000 SIOs (increase of 139,000).
However, the number of Telstra wholesale broadt&i@s decreased from 1,003,000 to 919,000 SIOs
(decrease of 84,000).

147 Telstra letter to the ACCC in response to the AGQIpen letter, 27 October 2010, available at
http://www.accc.gov.au/content/item.phtml?itemld4834&nodeld=00ela3a2b51f5b2f7efb1ba5757¢c5
940&fn=Telstra.pdf
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would be the catalyst for price reductions. In eimstances where a rival wholesaler
offered improved pricing to access seekers, Telgtnald have to respond to avoid
losing wholesale business over the longer termil&ily, in a competitive market a
wholesaler would have an incentive to pass on amyaost efficiencies in order to
grow market share.

Concerns about the relative levels of Telstra’s iebale and retail pricing have
commonly occurred following Telstra’s retail pricductions, given Telstra enters
wholesale price negotiations after retail priceuttbns and has strong incentives to
delay those negotiations.

During the transition to the NBN, the ACCC consgltrat Telstra is likely to further
reduce its fixed-line broadband retail pricing ampetition intensifies prior to
migration.

Given the above, without declaration there is {ikel be increased uncertainty as to the
relative levels about Telstra’s wholesale retaitipg resulting in softened retail
competition. In the future with declaration, compet is likely to be promoted as
current concerns would be addressed by providingiogy to access seekers that
wholesale ADSL will be supplied on efficient terms.

3.4.3 Structure of wholesale ADSL pricing

The structure of Telstra’s wholesale ADSL priciragtalso been the source of
competition concern.

Pricing based on availability of competitive alteatives

For most wholesale customers, Telstra structuseshblesale pricing to provide
different wholesale prices for services suppliedifferent geographic “zoned*?

Telstra does not provide a transparent definitaraf'Zone’. However, it is commonly
understoo® to be based on the availability of competitiveastructure. The ACCC
understands this common understanding is correause Telstra’'s Zone 2/3 ESAs (as
per the “ADSL enabled exchange list) correlate \&rgngly with the presence of
competitor infrastructure with practically all Zo8€3 exchanges being outside the
current competitive footprirt?

It is important to note that that Telstra’s zones different to the “bands” used to
classify ESAs into CBD, metropolitan, regional, andal areas. For example, rural and
regional band 3 and 4 exchanges that have attraotagetitive investment are
classified by Telstra as Zone 1. While bands aseth@n an objective criteria — the
number of services in operation per square kiloe"&t- ESAs are classified into
zones at Telstra’s on discretion.

148 Response to s.155(1)(a) notice issued to Telstradanuary 201R-i-c] [c-i-c]

149 For example, see Herbert Geer submission, p.ltéerifeom Herbert Geer Lawyers on behalf of
Internode and iiNet to the ACCC dated 9 July 2@qi6, (available online at
http://www.zdnet.com.au/story media/339304519/AD8¥20price%20squeeze%20-
%20Internode%20-%20ACCC%20(V3).pdf

130 Telstra ADSL-enabled exchangéstp:/telstrawholesale.com.au/download/documenéss-
broadband-adsl-en-ex.}JsACCC, data obtained under CAN RKR, December 2011

151 ACCC, Snapshot of use of Telstra’s customer access nketwor
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Telstra prices wholesale ADSL higher for TW Zon@ &fan in TW Zone 12 The[c-
i-c] [c-i-c] **°

Access seekers have additionally submitted thevafg:

» Herbert Geer Lawyers submitted that Telstra’s pades in TW Zone 1 are
significantly lower than in TW Zone 2 and 3 in ordie limit the threat to its
retail business posed by competitive alternatiVesstra is able to charge
higher prices in TW Zone 2/3 with the knowledget thecess seekers have no
alternative supply option to switch to for wholesADSL.

« [c-i-c] [c-i-c]**

The ACCC considers that Telstra’s wholesale ADStgx are based on the

availability of effective alternative infrastruceuas opposed to being based on the

underlying costs of supply with Telstra offeringagher pricing only where competitive
alternatives are available.

While it is uncontroversial that access line prioesy vary between geographic
locations, it does not appear that zones are hgsaad significant differences in the
economic characteristics affecting the cost ofisergrovision but on the presence of
competitive alternatives.

Further, there is evidence that Telstra has useddhe construct to impose terms and
conditions directed at stifling the developmengefféctive national competition. As
discussed in section 3.4.5, Telstra has soughdddhe “zone” construct to impose
terms and conditions with the potential to leveragkstra’s market power. For
example, by offerindc-i-c] [c-i-c]**°

AGVC pricing

A further concern in relation to the structure ates arises in relation to the two-part
tariff (see section 2.3). Telstra requires wholesalstomers who purchase the local
access component of the wholesale ADSL servicéstopurchase a backhaul
transmission component - AGVC or VLAN - to trangpaggregated traffic to their
point of presenc&®

Access seekers have raised concerns that TelsiGV&C charges are high for
wholesale customers and Telstra retail does netdagimilar marginal cost. In
particular:

* TPG submitted that the price which Telstra chafgebackhaul does not
appear to bear any correlation to actual CYSEPG submitted that based on its
own experience with fibre networks, the price cotisecharged for AGVC by
Telstra ($58.66 per Mbps) significantly exceedsstrals actual costs of
carriage™®

152 Response to s.155(1)(a) notice issued to Telstradanuary 201%c-i-c] [c-i-c]

153 Response to s.155 notice issued to Telstra onyada 2012.

154 Optus submission, Conf. p.7.

155 Response to s.155 notice issued to Telstra onyada 2012.

1% Telstra, Factsheet: DSL Internet Graldp://www.telstrawholesale.com.au/download/docutfatsi
internet-grade-factsheet. pdf

157 TPG submission, Conf. p.1/Pub. p.1.
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* Internode also submitted that the bundling of AGAM ADSL wholesale
prevent access seekers from purchasing backhamldtber carriers. Internode
submitted that Optus’ backhaul charge is a smadition of Telstra’s AGVC
charges. Internode submits thai-c] [c-i-c]**° *¢°

Telstra submitted that while it does not incur shene marginal cost as access seekers,
it has incurred significant upfront capital cospividing sufficient backhadf*
Therefore, Telstra is of the view that while whalescustomers face higher marginal
costs than Telstra, they benefit from avoidingupé&ont outlays to which Telstra is
subject®?

There are a wide range of AGVC charges (and adsoddmort prices). In the context of
Telstra’s proposed SSU Telstra has publicly ackedgéd that, to remain equivalent to
the price charged by Telstra the AGVC price compomell need to fall as retail
customer usage increasé¥ here has been a history of concerns raised bysscce
seekers that Telstra’'s AGVC charges have not tchdkevn over time relative to the
growth in customer usag¥’

High AGVC charges can restrict the nature of serafferings made by access
seekers. As access seekers order AGVC capacitcor@gance with their bandwidth
(data rate) requirements, access seekers are pulisddvantage, particularly in terms
of their ability to offer large data quotas or datiensive services to customers on off-
net plans due to the need for greater backhaukdgpd@his may, for instance, prevent
access seekers from competing in emerging con&ivedy markets.

On this point:

* TPG submitted that the pricing for VLAN is prohilki#, and given Telstra does
not provide wholesale customers a multicast fa¢iliPG is prevented from
supplying products such as IPTR?.

* Herbert Geer Lawyers submitted that through highV&Goricing, Telstra has
effectively indirectly restricted access seekensnfioffering high quota plans
which makes access seeker offerings less appealitmpsumers®® Herbert
Geer Lawyers also submitted that as a result oifssgnt AGVC costs and lack
of availability of multicast, Telstra’s ADSL comyitetrs could not consider
offering a comparable service IPTV that is unmetere BigPond TV is when
supplied via Telstra’s T-Bo¥’

izz Herbert Geer Lawyers submission, Conf. Annexure 6.

Ibid.
161 Telstra submission, Conf. p.31/Pub. p.27.
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* Internode has stated that based on Telstra's ¢Uk@WC price requirements of
Fetch TV, it would cost Internode approximately $&t month per subscriber
to provide Fetch TV to its subscribers using Talstholesale ADSL services.

Given the above, without declaration high AGVC ¢ could negatively affect the
development of competition in downstream markebe ACCC considers that with
declaration the availability of efficient AGVC piig would promote competition for
the supply of data intensive ADSL services.

Early Termination Charges

Finally, regarding Telstra’s structure of prices thCCC'’s Discussion Paper also
raised potential concerns about early terminatiaarges (ETCs) which it sets for
cancellation of a wholesale ADSL service priortie tompletion of a fixed term.

In response, Herbert Geer Lawyers submitted th&<=Are not a significant factor
when deciding to churn customers onto an acceggseewn network as this cost is
recoverable, but that it could pose an issue dutiadead-up to NBN°® AAPT and
Macquarie Telecom both submitted that ETCs cowdalirage churn to alternative
networks in some circumstances. Telstra submittatit only imposes an ETC for
disconnection of customers within six months ofvation and therefore considers that
this is likely to be a small proportion of an acceseker's customer bas2.

Telstra only appears to waive those charges wheuvstamer moves to Telstra’s fibre
access broadband product, but not a product prowgiea competitot’® Such charges
could raise competition concerns during the migrato the NBN.

CONCLUSION ON LEVEL AND STRUCTURE OF PRICING

The ACCC considers that declaration is likely torpote competition by ensuring that
wholesale ADSL is provided on efficient terms, agiiing competition concerns
regarding both the level and structure of Telstvéf®lesale ADSL pricing. As a
vertically integrated operator, Telstra currenthed not have strong incentives to price
competitively in the wholesale market and in thieifer without declaration, it has the
ability to engage in conduct directed at protectiegetail market share. Declaration is
likely to promote competition as the underlyingtooiswholesale ADSL is an essential
factor in the ability of competitors to competelwitelstra. In the future with
declaration, the availability of wholesale ADSL @mgulated terms is likely to promote
competition by encouraging market entry and exmamBy efficient operators.

In considering whether declaration is likely touksn the achievement of the objective
of promoting competition in markets for listed sees, the ACCC considered that
denying service providers access to necessary sailel&DSL services on reasonable
terms is a significant obstacle to end-users ggiagtess to broadband services.
Declaration can remove such obstacles by facititgtine entry of service providers,
thereby providing end-users with additional sersit®echoose from at better prices.

188 |bid, p.8.

189 Telstra submission, Conf. p.16/ Pub. p.15.

170 Response to s.155(1)(a) notice issued to Telstédanuary 2012; Telstra submission, Pub.
p.15/Conf. p.16.




3.4.4 Inefficient Price discrimination

The ACCC considers that price discrimination aga@itsess seekers that is not based
on cost efficiencies can damage competition. Itig@adar, discrimination on the basis
that an access seeker chooses to use their ovastinfcture or gain supply from an
alternative wholesale provider reduces compet@iod inhibits the development of
effective and efficient markets that might otheevesnerge.

The spread of wholesale ADSL prices and inefficigarice discrimination

The existing range of wholesale ADSL prices innferket suggests that declaration of
wholesale ADSL, and the supply of wholesale ADStegulated rates, has the

potential to promote competition by ensuring thidaccess seekers could obtain access
to an efficient price.

Telstra submits that there is no ‘systematic pdiserimination’ on the basis of the
volume of the wholesale ADSL services acquired betlver an access seeker is
predominantly a reseller or a buildét Telstra has submitted an expert report by Dr
Paul Paterson of Castalia Strategic Advisors whafcluded thafc-i-c] [c-i-c] 12

However, the ACCC does not accept that ‘systenpaioe differences’ are necessary
for price discrimination to give rise to legitimatempetition concerns. This is because
price discrimination targeted at only a few potaihivigorous and effective
competitors can substantially dilute competitivécomes overall and result in
impaired outcomes for end-users. A range of pridesed to other relatively minor
competitors may dilute this data. The ACCC consdleat the confidential report
submitted by Telstra by Castalia Strategic Advistes not allow for strong
conclusions to be drawn. For example, becausedtigdential reporfc-i-c] [c-i-c]

Table 6 illustrates the prices Telstra chargeisc] [c-i-C]
Table 6: Telstra prices for ADSL2+ ports and AGVC

Total Wholesale| ULLS/LSS | ADSL2+ | ADSL2+ | AGVC

ADSL | ADSL lines port port per
SIOs SIOs price price Mbps
T™W TW charge
Zone l | Zone 2/3
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] | [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] | [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] | [c-i-c] [c-i-c] [c-i-C] [c-i-C] [c-i-C]
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]

Volumes rounded to the nearest 1,000.

" Telstra submission, Pub. p.14/Conf. p.15..
2 |bid, Conf. Annexure C, p.5.




[c-i-c] [c-i-c] *73

In the analysis undertaken by Castalgia Strategiigbrs [c-i-c] [c-i-c] *"*

The Commission’s concern is that variance in pigcms between access seekers that
is not based on cost efficiencies has the potetatiahibit effective competition. In the
regulation of the NBN network, parliament has ackiealged its concerns about
discrimination between access seekers, with nagridighation provisions introduced
into Part XIC of the CCA that generally prohibit NECo from discriminating between
access seekers. In the explanatory memorandune tdBN Access Bill as introduced
on 25 November 2010, the Government states thatljeetive of the provisions is to
effectively prohibit discrimination, while also prmting economically efficient
outcomes that do not lessen competition.

[c-i-c] [c-i-c]

Telstra submitted that more efficient wholesalet@uners are rewarded by Telstra and
that more efficient wholesale customers tend te@ogreater threat of bypassing
Telstra’s wholesale ADSL supply by building a ULLSS network'"> However [c-i-

c] [c-i-c]

Telstra submits that the different wholesale pricedfers its access seekers are
reflective of the different business models, cusioprofiles, and technology
choices'’® However, Telstra has not provided information safipg how the existing
prices are justified based on the different circtameses of its wholesale customers or
how such conduct can be justified based on cosiaities.

[c-i-c] [c-i-c]
[C_I_C] [C_I_C] 177178

That this discrimination is occurring is also sugipd by a number of other terms and
conditions associated with the supply of whole#&®L that operate to maintain
higher prices for larger competitors.

A common feature of Telstra’s wholesale ADSL supmintracts arc-i-c] [c-i-c]*"®

There is evidence which suggests that Telstrddias] [c-i-c] *&° 18" 182

Another clause commonly imposed by Telstra is-ac] [c-i-c] **°

In the context of the wholesale ADSL market, tHeetfof these clauses is to maintain
and protect anti-competitive price discrimination.
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Telstra submits that to the extent that price dhsicration occurs it is likely to be pro-
competitive. Telstra submitted that offering lowmdrolesale ADSL prices to resellers
allows them to “compete more intensely for retdd@L customers”. Telstra submits
that if an access seeker were to build ULLS/LS$vaeks it would most likely do so in
areas where there are already multiple ULLS/LS&Ibts and therefore it would be
unable to compete relative to pure resellers wive lealower cost basé?

The ACCC understands Telstra's submission as leatdpy offering lower wholesale
ADSL prices to resellers, those resellers areliksly to consider building their own
ULLS/LSS networks and this is pro-competitive gitka maturity of the market.

However, the ACCC's primary concern is not thastralprovides lower prices to
resellers, but rather that access seekers who daaod build ULLS/LSS networks are
given inferior terms of access without an apprdprizasis on efficiency grounds.

Telstra’s submission acknowledges that access eek® build their own ULLS/LSS
networks pose a greater threat of bypassing T&stiaolesale ADSL servic¥®
Telstra therefore has both the incentive and ghiditdiscriminate against access
seekers who have their own ULLS/LSS networks.

As a final point, Telstra has submitted that defezes in individual price terms and
conditions do not on their own amount to discrinim@, and has referred to the New
Zealand’s Commerce Commission’s guidelines on ates non-discrimination
obligations under the Telecom Separation Undertgkihe New Zealand Commerce
Commission (NZCC) has stated that in determiningtivér differential treatment
amounts to discrimination the Commission will beédgal by the objectives of
promoting competition, equivalence and efficieeistment in infrastructur&’ In
addition, the Commission stated that terms whiatiugle service providers from
favourable terms available to other service prawae act to the detriment of a class of
service providers over another in order to berfedlecom’s business can amount to
price discriminatiort®’

The ACCC agrees with the NZCC that not all differesin price terms and conditions
are of competitive concern. If the New Zealand Caroa Commission’s price
discrimination guidelines were applied, the ACC@siders that the above analysis
does not lead to the conclusion that Telstra’spgiconduct is not of competitive
concern.

CONCLUSION ON INEFFICIENT PRICE DISCRIMINATION

The ACCC considers that in the future without detian, Telstra’s pricing conduct
has the potential to prevent effective competits using their scale to sharpen their
retail pricing and put the incumbent under pressirerder to secure its market share
and competitive advantage, Telstra has incentimdgfze ability to charge higher
prices to access seekers that it considers possategcompetitive threat to its retalil
supply of ADSL. The ACCC is of the view that deel@on of wholesale ADSL is

184 Telstra submission, Conf. p.15/Pub. pp.14-15.

185 |bid, Conf. p.16/Pub. p.15.

18 New Zealand Commerce Commissi@unsultation on draft guidance on Telecom’s non-
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likely to remove Telstra’s ability to price discrimate between access seekers in order
to protect its own market share, and by doing dbinvprove competition in the future.

3.4.5 Leveraging conduct

Declaration is likely to promote competition by aglsking Telstra’s ability and
incentive to leverage its dominant position in sk@ply of wholesale ADSL services to
discourage competitive conduct and the use of ctitiygeinfrastructure where it is
efficient to do so.

The terms and conditions on which Telstra supplieslesale ADSL contracts are
largely confidential. Therefore, in applying thelETtest the ACCC has had regard to
confidential information that it has obtained thgbwsubmissions and through a section
155 Notice issued to Telstra on 4 January 2012.

Terms and conditions that could inhibit competition

In an open letter to industry the ACCC has previppsablicly noted concerns about

the ability of and incentive for Telstra to leveeats position as sole supplier to
discourage the use of competitive infrastruct@f@his concern was informed Bg-i-

c] [c-i-c] ** The ACCC considers that such conduct suggestsriyiny structural
issues. Such conduct, even if not successfullyemphted by Telstra in all cadess

the potential to delay negotiations and increaseemiainty amongst access seekers as
to their terms of access.

Telstra has confidentially submitted that:
[c-i-c] [c-i-c] *°

However, evidence collected through this declanaithgjuiry supports the contention

that Telstra currently imposes terms and conditmmghe supply of wholesale ADSL

that may discourage competitive conduct and theiefit use of DSLAM

infrastructure.

Zone-based terms and conditions

As explained above, TW Zone 1 exchanges are exelsamigere competitive
infrastructure has been installed. Some wholes8I8lAsupply contracts contain
clauses that use the ‘zone’ construct to provithates for achieving a certain number
of services in TW Zone 1.

[C_I_C] [C_I_C] 191192193

[C'i'C] [C'i'C] 194195
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The ACCC considers that these terms have the patémtdiscourage the use of
existing, lower-cost, sources of supply. Thesesg#awcan weaken wholesale
competition because access seekers are discodragedsing own ULLS/LSS
networks or an access seeker's ULLS/LSS networkeiGihe lower retail prices
associated with ULL/LSS based retail offeringsdascribed in section 3.3.2), this
conduct can result in higher prices for consumers.

ULLS/LSS Return offers

Telstra’s Wholesale ADSL supply contracts contdauses specifically directed at
offering lower prices conditional on services beirapsferred from self-supply on to
Telstra network.

For example, in its contract wifb-i-c] [c-i-c] *°°

Further, Herbert Geer Lawyers also submitted thatid 2010, Telstra had offered an
access seeker a significant discount on port pfaesny services that were migrated
from LSS (from access seeker's own infrastructu@nother access seekers
infrastructure) to Telstra wholesale AD$1 .Herbert Geer Lawyers submitted that
these types of offers are commonly made to acesdess who are pure resellers and
are intended to encourage access seekers witl@ubthn infrastructure to target end-
users connected to access seekers' DSLARIS.

Herbert Geer Lawyers submitted that such termscanditions will lead to access
seekers being reluctant to invest in their ownastiructure in geographic areas where it
would financially viable to do so because it wdlgatively impact the wholesale ADSL
rates that they are charged by Tel$tPaurther, Herbert Geer Lawyers submitted that
Telstra's terms and conditions encourage acceksrsegith DSLAM infrastructure to
divest that infrastructure in order to obtain Tiel'st lower wholesale ADSL raté®.

The ACCC considers that these terms and conditiame the effect of encouraging
access seekers to purchase wholesale ADSL frontrd éfstead of providing

broadband services using their existing ULLS/LS8vneks or seeking supply from an
alternative wholesale ADSL provider. Given that Hveess seeker has already invested
in the ULLS/LSS network it would be inefficientitfwere to stop providing broadband
services over their own network. These terms ata@ tthe effect of maintaining
Telstra’s position as the dominant provider of vesalle ADSL.

Terms in relation to alternative sources of wholésa@DSL supply

Telstra also supplies wholesale ADSL on terms ¢batd have the effect of limiting
competition in the wholesale ADSL resale markepanticular[c-i-c] [c-i-c] ***

In this context, access seekers are disincentifised purchasing wholesale ADSL
from other wholesale providers in various Barjds:c] [c-i-C]

Optus has submitted that the inability of ULLS-lmh#®SL providers to compete
effectively with Telstra at the wholesale level danattributed tdc-i-c] [c-i-c] “°2

19 Response to s.155 notice issued to Telstra onyada 2012.
7 Herbert Geer Lawyers submission, p.10.
198 i
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[c-i-c] [c-i-c]
[C'i'C] [C'i'C] 203204

[c-i-c] [c-i-c]
CONCLUSION ON LEVERAGING CONDUCT

The ACCC considers that in the future without destian of wholesale ADSL
services, the terms and conditions on which Tetsffiers wholesale ADSL2+ have the
potential to impede competition in retail and wisale markets. While a particular
term or condition may not amount to a “substaréssening of competition” under
other Parts of the CCA, the range and variety wh$eand conditions Telstra has
sought to apply, in conjunction with the currertstof competition, suggest that
Telstra’s ability to leverage its dominant positiwes the potential to diminish
competition. In particular, in the future withowgalaration, Telstra has strong
incentives and the ability to seek to impose secm$ during the transition to NBN, as
discussed in the following section. The futureestatthe market with declaration will
assist in establishing conditions by which competitvill be promoted as all access
seekers will have access to wholesale ADSL servaoestficient terms.

3.4.6 Promotion of competition during the transition to t he NBN

Another relevant consideration in the future witid avithout declaration is the
deployment of the NBN. The ACCC considers availgbdf wholesale ADSL services
on reasonable terms while the NBN is being depl@agtmportant to the development
of effective retail-based competition in the meditmtong term. This is primarily
because regulated wholesale ADSL could potenteaiBble access seekers to
effectively compete with Telstra for retail custaserhey would do so with the
knowledge that when the NBN becomes available tbastomers may be retained and
migrated onto the NBN access infrastructure.

Therefore, there is a risk that in the future, withdeclaration of wholesale ADSL
services, Telstra could engage in conduct duriegrdmsition to the NBN such as
leveraging its dominant position to tie wholesaB3\ and NBN Layer 3 market§>
For example, Telstra has signalled its intentiobhundle NBN services with backhaul
to provide a Layer 3 service over the NBR Telstra has an incentive to provide
discounts on wholesale ADSL pricing on conditioatttfSPs purchase NBN services
from Telstra instead of NBN Co or other wholesal&wsch conduct could distort the
development of competition at the network layerrdatie NBN as other DSL network
operators could not replicate Telstra’s bundleeé rsf

202 Optus submission, Conf. p.7.
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In this regard:

» Optus submitted that it is concerned that Telsitbgain a competitive
advantage by locking its customers in long terntremts before transferring
them across to the NBf{”

» The CCC also submitted that it is imperative faréhto be a competitive retail
environment for the roll out of the NBRP®

» Similarly, AAPT submitted that it is crucial for @ess seekers to establish a
pre-existing subscriber base prior to the rollduhe NBN. AAPT also
submitted that Telstra has a strong incentive dmldyato discriminate against
wholesale customers in favour of its own retailibess unit, in order to
increase its customer base to migrate to the KBN.

* TPG submitted that Telstra's price squeeze conglilictecure increased market
share in regional and rural areas which are aledsatcess seekers will seek to
gain market share in when the NBN is rolled .

* Herbert Geer Lawyers submitted that while all tetarvice providers are able
to “lock-in” customers in the transition to the NBNelstra has a greater ability
to lock in a significant market share as a restitscexisting dominant market
share’™ Internode has publicly stated that ISPs need ve haleast a 10
percent share in broadband services in order ableeto connect with the 121
points of interconnect in order to provide servioesr the NBN**?

The ACCC is of the view that declaration of the Vésale ADSL service may allow
access seekers to build the customer scale negéssampete in emerging markets
such as multimedia content, cloud-computing, IPTd ather new technologies. In the
medium to long term, such value-added servicegxgvected to become a greater focus
for competition.

The transition period will likely be a key custonaaquisition point as during this time
end-users will seek replacement or new broadbamwites. Access seekers will be
looking to achieve economies of scale in the NBMremment in order to promote
product innovation and differentiation, and to eggyan effective competition with
Telstra.

Consequentially, during the transition period Tralstill have strong incentives to
restrict competition so as to maintain/increasenigsket share at a retail, and wholesale
level in order to migrate as many of these sernvasegossible to Telstra fibre services
over the NBN and at the same time deny competitwiteal scale.

Overall, the gradual deployment of the NBN appéausuggest that declaration of a
wholesale ADSL service would promote competition.
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3.4.7 Conclusion on promotion of competition

In light of the above, the ACCC considers that deation of wholesale ADSL is likely
to result in the achievement of the objective @npoting competition in markets for
fixed-line broadband services. In particular, destian will:

* enable the ACCC to regulate the terms of accesdhtdesale ADSL services
including the level and structure of pricing subhttwholesale ADSL inputs are
available to access seekers on efficient termsanditions

* address contractual restrictions likely to impedmpetition in both retail and
wholesale fixed-line broadband markets

» create conditions in which efficient access seesrsable to effectively
compete for customers during the lead-up to the NBN

3.5 Any-to-any connectivity

In determining whether declaration promotes the lemm interests of end users,
regard must be had to the extent to which dectaras likely to result in the
achievement of the objective of any-to-any conwégtin relation to carriage services
that involve communication between end users.

Subsection 152AB(8) of the CCA provides that thgdlive of any-to-any
connectivity is achieved if, and only if, each amkr who is supplied with a carriage
service that involves communication between endsuseable to communicate, by
means of that service, or a similar service, wabheother whether or not they are
connected to the same network.

SUBMISSIONS

Macquarie Telecom submitted that declaration ofwhelesale ADSL service will
promote any-to-any connectivity because declaratitirpromote the use of ADSL
services in retail markets which in turn enabled-esers to connect with each ottt

Herbert Geer Lawyers (on behalf of Adam Interndlet, Internode, Primus and
TransACT) submitted that if the proposed servicgcdption for wholesale ADSL
service was amended to ensure connectivity witbsecseekers’ existing facilities,
then declaration would not have an impact on thstieg level of any-to-any
connectivity***

AAPT submitted that declaration of wholesale ADSauld help achieve the any-to-
any criteria®™®

Telstra agreed with the Commission that when camsid services that do not require
user-to-user connections such as wholesale AD$ cthierion is generally less
important?®

23 Macquarie Telecom submission, p.7.
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ACCC’S FINDINGS

The ACCC does not consider that declaration ofathelesale ADSL service will have
an impact on the achievement of any-to-any conviegti

3.5.1 Conclusion on any-to-any connectivity

The ACCC does not consider that declaration of e$ale ADSL services will have an
impact on the objective of achieving any-to-anyreestivity. Therefore, this objective
will be achieved to the extent that it is curreribing achieved.

3.6 Economic efficiency

The third objective under section 152AB is to emage the economically efficient use
of, and economically efficient investment in, th&astructure used for the supply of
listed services or any other infrastructure by WHisted services are, or are likely to
become, capable of being supplied. Economic effayehas three components.

* Productive efficiencyefers to the efficient use of resources withioheirm such
that all goods and services are produced usingp#st cost combination of inputs.

» Allocative efficiencyefers to the efficient allocation of resourcesoas the
economy such that the goods and services thatradgeiged in the economy are the
ones most valued by consumers. It also refersadistribution of production costs
amongst firms within an industry to minimise indysivide costs.

* Dynamic efficiencyefers to the efficient deployment of resourcesveen present
and future uses such that the welfare of societyagsimised over time. Dynamic
efficiency incorporates efficiencies flowing fromniovation leading to the
development of new services, or improvements imlpecton techniques.

An access regime may play an important role in enguhat existing infrastructure is
used efficiently where it is inefficient to duplieanetworks or network elements.
However, an access regime should not discouragsstiment in networks or network
elements where such investment is efficient.

In considering whether declaration of a wholesdl¥sA service is likely to result in
the achievement of the objective of encouragingetemomically efficient use of and
investment in relevant infrastructure, the ACCC trhawe regard to:

» whether itis, or is likely to become, technicdiasible for the service to be
supplied and charged for, having regard to:

o the technology that is in use, available or likelyoecome available; and

o whether the costs that would be involved in supigyand charging for, the
services are reasonable or likely to become reddenand

o the effects, or likely effects, that supplying, aithrging for, the services
would have on the operation or performance of tetfeaunications
networks

» the legitimate commercial interests of the supf8jeof the service, including the
ability for the supplier(s) to exploit economiessohle and scope




» the incentives for investment in the infrastructhiyewhich the services are
supplied, and any other infrastructure by whichdbevices are, or are likely to
become, capable of being supplf&d.

These factors are discussed below.

3.6.1 Technical feasibility

The ACCC must have regard to whether it is, olkisly to become, technically
feasible for the service to be supplied and chafgedaving regard to the matters set
out in section 152AB(6)(a).

Telstra currently supplies and charges for whoes@SL services at all ADSL-
enabled exchanges.

None of the submissions in response to the Disong3aper commented on the
technical feasibility of supplying or charging fiie service.

The ACCC considers that it is technically feasiiolethe service to be supplied and
charged for having regard to the following facts:

» The technology to supply the service is alreadyse and currently used to
supply a commercial wholesale ADSL service.

* The costs involved in supplying and charging fa $lervices are likely to be
reasonable given that the service is already segbjpin a commercial basis.

» Supplying and charging for wholesale ADSL would appear to negatively
impact the operation or performance of telecommatioos networks given that
the service is already supplied.

3.6.2 Legitimate commercial interests of the access provi der

The ACCC must have regard to the legitimate commaleirtterests of the supplier(s) of
the service, including the ability for the supplgrto exploit economies of scale and
scope

SUBMISSIONS

Optus submitted that declaration of wholesale A®luld not be contrary to Telstra’s
legitimate commercial interests. In fact, declamnativould promote take-up of the
wholesale ADSL service, thereby enhancing Telsthifity to exploit economies of

scale?'®

Other stakeholders did not comment on this criteria
ACCC’'S FINDINGS

In some circumstances the potential declaraticansdrvice may raise concerns about
the access provider’s ability to exploit econonuéscale and scope. That is, requiring
an access provider to invest in a particular nétwuoiorder to provide declared
services may inhibit broader investment opportasiti

27 3ection 152AB(6) of the CCA.
218 Optus submission, Pub, p.13/Conf. p.13.




However, the ACCC does not consider this problemiatrelation to the wholesale
ADSL service, as Telstra will not be required tedst in a new network or any
additional infrastructure to provide wholesale ADSL

The ACCC considers a supplier’s legitimate comnagiiaterests will be met where it
can expect to earn an appropriate return commeteswith risk on capital employed.
In terms of risk, the ACCC notes that wholesale AB8rvices are provided using
Telstra’s CAN, which is also used to provide mahytoother services. It is not clear,
therefore, that the risk characteristics associaiéuthe use of the CAN for wholesale
ADSL services would differ materially from thosesasiated with any other CAN-
dependant service.

In terms of return on investment, Telstra alreagfypsies wholesale ADSL services
wherever it has deployed the necessary infrastreicine fact of declaration would
therefore not (of itself) alter Telstra’s ability inake a return on its investment. While
the terms of an access determination for the wht#eSDSL service may affect return
on investment, the ACCC will be required to havgard to the legitimate commercial
interests of the access provider in making suchtarchinatiorf

3.6.3 Incentives for investment in infrastructure

The ACCC must have regard to the incentives foestment in the infrastructure by
which the services are supplied and any otherstrinature by which the services are,
or are likely to become, capable of being supplietclaration of an eligible service
may impact on an access provider's network maimesaamprovement and expansion
decisions.

In the Discussion Paper the ACCC considered thaatngf declaration of the
wholesale ADSL service on incentives for investniaidSLAM infrastructure. The
ACCC also had regard to the impact of the NBN nllon incentives in investment in
DSLAM infrastructure.

SUBMISSIONS

Telstra submitted that declaration of wholesale AD®uld stifle incentives for
investment in infrastructure:

* inregional and rural areas, where DSLAM deployntexd previously been
limited by averaged ULLS pricing

« in alternate broadband technologies such as wirelesvorks°.

The CCC submitted that the business case for DSd&Moyment will become
increasingly marginal or uneconomic as the NBNoled out?** All other submissions
apart from Telstra’s made similar argumefitshough access seekers varied in their
opinions on whetheainy further DSLAM deployment is likely to be efficieahd
economically viable going forward.
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Optus submitted that it would not be efficient émcess seekers to make further large
scale investments in DSLAMSs in the lead up to tlBNINand that declaration would
therefore promote efficient use of existing infrasture including Telstra’s netwofk’

Herbert Geer submitted that access seekers witimmeto deploy DSLAMs where
efficient irrespective of declaratidh? Herbert Geer also contended that declaration
could be expected to increase revenue streams waitthen be used for greater
investment in infrastructure and services requicedransition to the NBN*> AAPT
made a similar submissigf’

TPG submitted that it was unlikely to invest in D®M infrastructure in regional areas,
but would maintain its metropolitan strategy of amging DSLAM infrastructure to
meet demand. TPG considered that declaration gooldote investment in core
networks if the service description was approplyadefined?*’

ACCC’S FINDINGS

The ACCC'’s regulation of the ULLS and LSS servimssognises the benefits
associated with infrastructure-based competitiapArt of the Fixed Services Review
in 2005-06 the ACCC decided not to declare a wiabdeADSL service on the basis
that to do so would adversely affect competitiordbiaying the uptake of ULLE®

Telstra submits that it is unlikely that the cutrdmighly competitive” market for
ADSL services would have evolved if the ACCC hagased declaration as the
market developetf® Whether or not this is true, the ACCC consideas th
developments over the last 5 years support the thatwdeclaration of the wholesale
ADSL service at this time would have little—if anyregative effect on incentives for
efficient investment in infrastructure.

Significant expansion of competitive footprint urkiely

As discussed in section 3.3 evidence indicatesetkiadnsion of the collective
“footprint” of competitive DSLAM deployments hassled significantly in recent
years—with growth of only one to two ESAs per motitlis arguable that ESAs which
have not attracted DSLAM investment to date exhibtural monopoly characteristics.

Specifically, the comparatively low population digygn many ESAs makes it difficult
to obtain a commercial rate of return on a new DBLLiAvestment because there are
relatively few potentially addressable customers@@LAM. In this regard, Telstra
may have an irreversible first-mover advantage amyregional and rural ESAS.
Further, the lack of competitively priced backhseitvices in many regional and rural
areas is a significant barrier to DSLAM-based entry

As outlined above, access seeker submissions atgerd that irrespective of
declaration, the deployment of the NBN would acaaampener on any DSLAM
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network expansion plans. The ACCC accepts Telsstzbsnission that the timeframe
for expected completion of the NBN provides a sigiit window of opportunity for
certain further DSLAM investments to be recovetgdwever, while NBN Co will be
publishing 3-year forecasts of expected deploymegibns, these are not binding and
may not provide sufficient certainty to access segkonsidering deployment of
DSLAMs into new ESAs—especially where the busirese is marginal to begin
with.

In this regard, the ACCC has previously considéhad an efficient access seeker
could make a return on its DSLAM investment withiro years’*° However, there is
some recent evidence to suggest that this paylerakdomay have underestimated the
time necessary to recover DSLAM investments duertg lead times involvef’

Submissions by access seekers in the ACCC'’s inqutioyvarying the exemption
provisions in the final access determinations fierWLR, LCS, and PSTN OA
services suggest that in forecasting the paybac&gdactors such as planning,
funding and construction, require consideration msdilt in longer lead times?
Therefore, some access seekers consider thatntikely that they can recover the
investment cost of a DSLAM before the NBN is roltmat 23

In summary, given that expansion has slowed andoeitliscouraged further by the
NBN, the ACCC considers it unlikely that declaratiaf the wholesale ADSL service
would have a material negative effect on broadptayenent of competitive DSLAM
networks.

Efficient DSLAM deployment expected to continue

While significant expansion of the combined competiDSLAM footprint appears
unlikely (with or without declaration), there isrse evidence that access seekers may
continue to invest in DSLAMS in certain areas relggss of the availability of a
regulated wholesale ADSL service.

To the extent that there are non-price benefits@ated with DSLAM investments—
such as an enhanced ability to differentiate prtgjuncreased functionality or service
guality options—these would remain relevant to as@eeker investment decisions
post-declaration.

Herbert Geer Lawyers (on behalf of iiNet, TransAGiernode, Primus and Adam
Internet) submits that while DSLAM deployment besia case assessments would
change with a potentially lower wholesale ADSL c@mgon price, a positive
projected return would still motivate investmé#tThis would most likely occur where
competitive backhaul was available, and as suetait be limited to metropolitan
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ESAs where access seekers meet a customer sedbdlut for the first time, or ESAsS
where new backhaul is deploy&4.

In the UK, there has been strong take-up of laoap lunbundling (LLU) services—
broadly equivalent to the ULLS—notwithstanding #hwailability of regulated
wholesale broadband accéd¥Regulation is being scaled back as competiticeriai
are met in particular regions; however, competitnfeastructure deployment occurred
even whileegulated terms were available for the wholesadadiband access service.

Effect of declaration on non-DSLAM infrastructurenvestment

In addition to the effect on investment in wholesADSL-related infrastructure, it is
relevant to consider the effect (if any) that dedi@n may have on investment in
infrastructure used to supply other listed services

Telstra submits that declaration may limit the imtoees for access seekers to invest in
alternate infrastructure used to provide broadtsamdices, such as wireless
networks>’ As discussed in section 3.2.2, the ACCC consitteswireless broadband
is generally a complement rather than a substitutexed-line broadband, and as such
declaration would be unlikely to materially impact incentives for investment in
wireless networks.

Submissions suggest that access seekers are tutuening their attention to
investments in infrastructure and services thdtafier a competitive advantage on the
NBN. This includes development of value-added sewviand investment in core
network infrastructure and systems as well as misson infrastructuré®

3.6.4 Efficient use of infrastructure
SUBMISSIONS

Most submissions did not specifically comment améktent to which declaration
would result in achievement of the objective of@maging the economically efficient
use of infrastructure—focusing instead on incerstifgg investment in infrastructure.

However, Optus submitted that declaration of whalle&A\DSL would encourage the
efficient use of existing infrastructure includimglstra’s copper network during the
transition to the NBN>?

ACCC’S FINDINGS

To the extent that the entire actual and potedgahand for ADSL in an ESA can be
served by Telstra’s existing DSLAM deployments,ldetion could dissuade
economically inefficient investment by access seeKEhat is, availability of
wholesale ADSL on regulated terms may prevent acseskers from making

25> gee for example Herbert Geer Lawyers submissidis, p
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investment decisions based on distorted cost glgugomparisons. This will result in
more efficient use of Telstra’s existing infrastwe, in circumstances where Telstra’s
existing infrastructure can efficiently service #&ire demand.

The availability of wholesale ADSL on efficient tes would also likely promote
further take-up of ADSL services due to the impbeempetitiveness of offers
available to end-users. This could lead to morneiefit use of existing ADSL
infrastructure.

3.6.5 Conclusion on efficient use of and investment in in frastructure

The ACCC considers that incentives for investmem$LAM infrastructure are
significantly different to 2005-06, when the ACC&31 formally considered declaration
of the wholesale ADSL service.

DSLAM deployment has slowed markedly and only inceatal expansion around the
margins is expected. Where it is efficient to cond to invest in DSLAM
infrastructure the ACCC considers access seekellgaty to continue to do so.
Accordingly, it seems unlikely that declaration wsbbave an effect on investment in
such infrastructure.

The ACCC considers that declaration of wholesale&SA[s likely to result in the
achievement of the objective of encouraging theneoucally efficient use of, and the
economically efficient investment in the infrastiwe by which listed services are
supplied and any other infrastructure by whictelisservices are, or are likely to
become capable of being supplied.

3.7 ACCC decision on whether declaration of wholesa le
ADSL is in the LTIE

Having conducted a public inquiry under Part 25hefTelecommunications Act 1997
about a proposal to make a declaration of the velatdeADSL service, and considered
the various matters to which it must have regakusection 152AB of the CCA, the
ACCC is satisfied that the making of the declaratdthe wholesale ADSL service
will promote the long-term interests of end-usdrsavriage services or of services
provided by means of carriage services.

In particular:

» The ACCC considers that declaration is likely torpote competition by
addressing long-standing competition concernsrayisom underlying
structural issues.

» Telstra currently does not have strong incentiegrice competitively in the
wholesale market and has the incentive and albdigngage in conduct
directed at preventing its rivals from competingorously for retail market
share. Further, the terms on which Telstra curyenipplies wholesale ADSL
services have the potential to impede competitidooth retail and wholesale
markets.

* The availability of wholesale ADSL on regulatederis likely to promote
competition by encouraging market entry and exmamBy efficient operators
and provide end-users with additional service affgs to choose from.




* The ACCC does not consider that declaration of egale ADSL services will
have an impact on the objective of achieving ang#yg connectivity.
Therefore, this objective will be achieved to thxéeat that it is currently being
achieved.

» The ACCC considers that declaration of wholesalé&SAIs unlikely to affect
incentives for efficient investment in infrastructtand may encourage efficient
use of existing infrastructure.

» Significant further expansion of the competitivell2®/ footprint is unlikely
but, where additional investment is efficient, KECC considers it likely that
access seekers will continue to install DSLAMSs. [Bestion could also result in
more efficient use of Telstra’s existing infrastwe.

» Telstra currently supplies and charges for whotes®SL, and as such
declaration does not raise concerns around tedHe&sibility. The fact of
declaration will not of itself impact upon Telstsability to exploit economies
of scale and scope or its ability to make a returrits investment.

4 The service declared

4.1 Coverage

The ACCC commenced this declaration inquiry in ogse to concerns about
competition in the supply of fixed-line broadbarmsces and the commercial terms
on which Telstra offers access to the wholesale IABSvice.

The declared service could be specified as natioredope. Alternatively, the ACCC
could develop a service description that was sjeettifcertain geographic areas. This
would require the ACCC to apply objective criteiwaexclude some ESAs from
declaration.

In the Discussion Paper the ACCC outlined thabitsidered there was a national
market for fixed-line broadband services and thatould appear appropriate for the
service description to cover the supply of whole6DSL services on a national
basis?*° However, the ACCC sought submissions from inteegarties on whether
the service description should cover wholesale AB&ivices nationally, or be limited
in geographic scope.

SUBMISSIONS

Telstra submitted that if the ACCC declares whdeesdSL, the declaration should be
restricted to areas in which there has not beeis, umlikely to be, competitive

DSLAM roll-out. Telstra proposed a test as to wieetleffective competition” has
developed. Specifically, Telstra argued that theatation should exclude 285 ESAs

240 ACCC, Discussion paper into whether wholesale ADSL sesvhould be declared under Part XIC
of the Competition and Consumer Abecember 2011, pp.25-26.




that meet a modified version of the Australian Cefitwn Tribunal’s threshold test for
the WLR/LCS and PSTN OA exemptiofis.

TPG submitted that the service description shoalirbited to non-metropolitan areas
and areas where RIM or Pair Gain systems haveatestithe supply of competitive
ADSL2+ service$*?

Optus submitted that the coverage of the serviserg#ion should be national in scope
as access seekers’ competition concerns are nafispie certain ESAs and are in
regard to Telstra’s overall conduct. Furthermdne, presence of RIMs or large pair
gain systems in many metropolitan ESAs providesigeason for not excluding
metropolitan ESAs from the scope of the declaratfon

AAPT also submitted that the service descriptioousth cover wholesale ADSL
services nationall§**

ACCC FINDINGS

Having considered the market on a national basis ¢ection 3.2.3), the ACCC
considers that declaration of a wholesale ADSLiseris in the LTIE. This reflects
that should the wholesale ADSL service be declatedlaration is likely to promote
competition in the supply of high speed broadbagises throughout Australia.

Telstra submitted that the ACCC should adopt anatimarket for the purpose of
assessing whether declaration is in the LITE. HexeVelstra then contends that — as
summarised above — the ACCC should then sepamaiekider whether effective
competition has developed on a per-ESA basis.

The ACCC considers that, as submitted by Tef$frmvestment in alternative
infrastructure has been uneven across Australipatticular, the availability of the
declared services of ULLS and LSS has attractediderable investment in certain
ESAs where barriers to entry are lower.

However, the ACCC considers that given the appboadf the LTIE test on a national
basis suggests service declaration is in the LiTIE,appropriate to declare the service
on a national basis. While the level of competitiramnies between ESAS, concerns
about the commercial terms on which Telstra provigecess to the wholesale ADSL
services continue to arise on a national basis Jinggests that there is not effective
competition as, notwithstanding the availabilitysobstitutes in certain areas, Telstra
has been able to impose terms and conditions iffiet ftom those that would be
expected to apply in a competitive market.

In particular:

* The ACCC has considered that service declaratiafdgomomote competition
by addressing the level of prices. This concererms to the level of pricing in
TW Zone 1 exchanges, even if Telstra’s pricingighfr in areas where it is not
subject to infrastructure based competition.

241 Te|stra submission, Pub. pp.18-20Conf. pp.19-23.
242TpG submission, Pub. p.5/ Conf. p.6.

243 Optus submission, Pub. p.14/ Conf. p.15.

244 AAPT submission, Pub. pp.2, 14/ Conf. pp.2. 14.
245 Telstra submission, Pub. p.17/ Conf. p.18.




» Concerns about the relative levels between Tesstedail and wholesale prices
have arisen on a national basis. While some almgahave focussed on rural
and regional areas (e.g. the ACCC’s 2010 investiggtsome allegations were
not specific to Telstra’s conduct in certain zohasts but rather related to
Telstra’s conduct overall as a supplier of the wwhale ADSL service.

Further, a national service declaration would emshat lines affected by RIMs and
pair gains are contestable. As outlined in seci@nil the use of RIMs to supply
around 11 percent of premises creates significiffintudties for competing ADSL
network operators.

Lines with RIMs are widely distributed throughob&tCAN, as practically all ESAs
are subject to some RIM technologies including ¢hm®posed by Telstra to not be
subject to service declarati6ff.Closer analysis reveals that some of Telstra’pqsed
ESAs have high levels of lines affected by paingaFor example the-i-c] [c-i-c]
ESAs are proposed for exemption by Telstra indtssissiort*’ although data
reported by Telstra shows tHati-c] [c-I-c] in those ESAs are non-MDF lines (pair
gains) and essentially only contestable by Teféft@elstra’s submission does not
make any allowance for considering lines affectggdir gains.

The ACCC does not consider that Telstra has madenpelling case that the 285
ESAs should be excluded from the wholesale ADSlladtlation. The ACCC considers
that having applied the LTIE test on a nationaidasad being satisfied that declaration
will promote the LTIE, it is appropriate to decldhe service nationally.

However, the ACCC notes that the access deterramatguiry will provide a further
opportunity to consider whether different terms andditions of access should be
determined for various ESAs, or whether certain ESKould be excluded
altogethef*® At this stage it would seem that further inforrativould be required to
support any contention that the exclusion of cerEgbAs is warranted.

4.2 Service description

The ACCC set out principles for developing a sexdescription in the Discussion
Paper”>® These principles can be summarised as follows:

* While some degree of technical specification wdlrequired, the ACCC’s
preference is to make the service descriptionrimgenhich are as functional as
possible.

* The eligible service should be described in a mawméch provides sufficient
clarity for application of the SAOs.

24% |hid.

247 |bid, Conf. Annexure B, pp.41-50.

248 ACCC, data obtained under the Infrastructure RKR.

249 gection 152BC(3)(h) and (i), section.152BC(6)hef ECA.

250 ACCC, Telecommunications services — Declaration provisighguide to the declaration provisions
of the Trade Practices Acluly 1999, pp.27-28.




» The service should be technically feasible to syppld charge for. Additionally,
the service should be one which potential accesagers are supplying to
themselves and others.

* Terms and conditions of access should not be iedund the service description.

Considering these principles, the ACCC set oubp@sed a service description in the
Discussion Paper at p.27-28.

SUBMISSIONS

A large majority of submissions support the viewatttine service description should
cover wholesale ADSL services nationdfly.

Telstra proposed some amendments to the ACCC'sceatescription as set out in the
Discussion Paper in its submission to align theiserdescription more closely with
the Telecommunications (Regulated Services) Deternoinghlo. 1) 2011

Telstra has proposed the following amendmétits:

* Inserting “internet-grade best efforts” into thesdéption of “asymmetric digital
subscriber line access service” to clarify thatdkailability or performance of the
service to be supplied may vary, depending on dpaacty, distance to the
DSLAM, technical capability or other technical neatt affecting the network.

* Inserting a definition of ADSL technology by refieig to the ITU-TG.992
Recommendations which will provide greater claréggarding the service to be
supplied.

* Inserting “twisted pair” that “runs from the endensetwork boundary to the
nearest upstream exchange or RIM or CMUX” to enslugeservice being referred
to is one which is provided over a twisted metai,@s opposed to other
technology.

* Inserting “has an underlying voiceband PSTN sergjoerating over it” to ensure
consistency between provision of the service oWérént declared services.

* Inserting “over a transport layer to aggregate comications to the point of
interconnection” to more closely align with the Nsterial Determination.

* Amending the definition of “network network inteckl’ to refer instead to “point
of interconnection” to more closely align with thenisterial Determination.

Optus submitted that the proposed service desmnigit out in the ACCC'’s
Discussion Paper appeared reasonable but — Optsgleced — failed to incorporate
the AGVC service. Optus submitted that to regutateholesale ADSL service without
incorporating AGVC would provide Telstra with thpportunity to use VLAN pricing
to deter access seekers from accessing the ADSicee®ptus further submitted that
the service description should state that accedseseare allowed to purchase

%1 Macquarie Telecom submission, p. 8; AAPT submissRub. p.14/Conf. p.14; Herbert Geer Lawyers
submission, p.18; Optus submission, Pub. p.14/ Gohs.
%2 Telstra submission, Pub. pp.25-27/ Conf. pp.21-23.




wholesale ADSL as an unbundled service withouted to purchase a WLR
service®?

Herbert Geer Lawyers (on behalf of Adam Internalet, Internode, Primus and
TransACT) proposed an amendment to the definitionedwork-network interface

that is a point of interconnection’ in its subm@sas the definition set out in the
ACCC'’s Discussion Paper appears to mean that adisis discretion to choose exactly
where in a State or Territory the POI with an asce=ker will be located?

AAPT considered that the appropriate service tddaxgtared is for a Layer 2,
technology neutral wholesale broadband accesscee®APT further submitted that
the service description should give access sedherigexibility to choose service
functionality including whether to add other sees®ver the top, such as voice.
Accordingly, the service description should clatifwat there is no requirement for the
end user to also have a phone line in place. Fumibve, the service description should
ensure that Telstra’s existing wholesale ADSL serdfferings (including ADSL2+)
are covered>®

Macquarie Telecom agreed with the service desonpet out in the ACCC'’s
Discussion Papér?

The ACCC also received some submissions in relatighe application of the service
description to potential providers other than Telsin this regard:

* Optus also submitted that if wholesale ADSL serviege to be declared, the
ACCC should exercise restraint in applying the detlon to resale by ULLS-
based broadband providers, which would amount tdbigoregulatiorf>’

* AAPT also submitted that the declaration should @pply to Telstra and not
other potential providers as this would act to disage rather than promote

competition®®

ACCC’S FINDINGS

As per the Discussion paper, the ACCC will adopéwrvice description that makes
clear each of the following matters:

» The service ends at the network boundary poirfteaend-user premises, and
hence does not include the modem or in-premiseguiri

* The point of interconnection is at a network-towak interface that is in the
same state/territory from which the access prowdmild serve the area in
which the end-user is located

» The service is supplied by means of digital subscriine technology and uses
asymmetric upstream and downstream data rates

* The access service is provided over a metalli¢paid

23 Optus submission, Pub. p.15/ Conf. p.16

4 Herbert Geer Lawyers submission, p. 17.

25 AAPT submission, Pub. p. 3/ Conf. p. 3.

%56 Macquarie Telecom submission, p. 8.

%7 Optus submission, Pub. pp. 3,15/Conf. pp.3,14.
258 AAPT submission, Pub. pp. 2,14/Conf. pp. 2,14.




* The service would, from the perspective of the asss®eker, be a point-to-
point layer two service

*  Minimum or maximum data transfer rates are not mésdl

In light of submissions, the ACCC has made varichenges to the draft service
description in the Discussion Paper to arrive atffihal service description.

These changes are:

* inserting “internet-grade best efforts” into thesdgption of “asymmetric digital
subscriber line access service,

* inserting a definition of ADSL technology by refiexg to the ITU-TG.992
Recommendations,

* inserting “twisted pair” that “runs from the endensietwork boundary to the
nearest upstream exchange or RIM or CMUX”,

* inserting “over a transport layer to aggregate comigations to the point of
interconnection”, and

* amending the definition of “network network intezéd to refer instead to
“point of interconnection”.

The ACCC considers that these changes, proposé&élbira, should be accepted as
they provide greater clarity to the service desmipand are consistent with the
ACCC's principal concern to ensure that existingplgsale ADSL service offerings
are covered in the service description.

The ACCC notes Optus’ submission that the draftiserdescription failed to
incorporate the AGVC/VLAN service. In the Discussi®aper, the ACCC proposed
that the service description include Telstra’s “Diternet Grade” service which
encompasses ADSL-based end-user access and titaofspaffic to the wholesale
customer’s point of presence (AGVC). For the avoaaof doubt, it is the ACCC'’s
intention that AGVC is included in the service dgstoon such that AGVC pricing can
be set through any access determination.

However, the ACCC does not intend to accept othanges proposed in submissions
for the reasons set out below.

Firstly, the ACCC does not consider it appropriatepecify whether a PSTN service
must be provided over the line on which a wholesddSL service is provisioned. This
would appear to be a term or condition of accesswh consistent with the general
principles outlined above — is more appropriat@gsidered in any access
determination. The ACCC also notes that Telstrasiésnitted that because of
Telstra’s core systems and platform design, ADSkises can only be provisioned
where a PSTN service has been provisioned at dheisers’ premiseS’

Secondly, the ACCC considers it appropriate toatechn ADSL-specific service
rather than a technology-neutral service as prapbgeAAPT. The ACCC’s LTIE
assessment has been based on the supply of wigoh38IL services specifically, and
declaration of a technology-neutral service woalde a range of issues not examined
in this context.

29 Telstra letter to the ACCC, 8 February 2012, RuB.




Finally, Optus and Herbert Geer Lawyers proposenaiing the definition of point of
interconnection to remove any suggestion that fieelsds the discretion to choose
exactly where in a State or Territory the pointri&€rconnection with an access seeker
will be located. The ACCC considers that this teran and condition of access which
should not be included in the service descriptiotrhther specified in an access
determination.

Finally, the ACCC notes submissions it has recefvash AAPT and Optus regarding
the application of service declaration to othewvpters of wholesale ADSL. While the
ACCC considers declaration of a wholesale ADSL iseris in the LTIE, the ACCC
considers it appropriate to consider this issugsimquiry into making an FAD for the
wholesale ADSL servic&?

In light of submissions, the service descriptiontfee wholesale ADSL service is
provided below.

Service Description

The wholesale asymmetric digital subscriber lineise (wholesale ADSL service) is
an internet-grade, best efforts point to point merfor the carriage of communications
in digital form between a point of interconnecteamd an end-user network boundary
that:

(a) is supplied by means of Asymmetric Digital Subseribine (ADSL)
technology over a twisted metallic pair that rurmgf the end-user network
boundary to the nearest upstream exchange or RIGMiYX; and

(b) uses a static layer 2 tunnelling protocol (L2TPgro& transport layer to
aggregate communications to the point of intercotioe.

Definitions

Where words or phrases used in this declaratiodefieed in theCompetition and
Consumer Act 2016r theTelecommunications Act 199hey have the meaning given
in the relevant Act.

In this Appendix:

Asymmetric Digital Subscriber Line technologyor ADSL means the protocols,
recommendations and standards set out in the ITI®9ZRecommendations.

Layer 2 has the same meaning as in the Open System Intexction (OSI) Reference
Model for data exchange.

apoint of interconnection means an interface that is:

(a) a physical point of interconnection which alfothie interconnection of facilities in
accordance with subsection 152AR(5) of @@mpetition and Consumer Act 2Q0Hhd

20 gection 152BC(3) of the CCA




(b) located in the same state/territory that theeas provider associates with the
exchange service area in which #dral-user network boundaryis located.

anend-user network boundarymeans the boundary point of the telecommunications
network that is:

(i) associated with the end-user premise; and

(ii) ascertained in accordance with section 2zhefltelecommunications Act

4.3 Duration of declaration

A declaration under section 152AL must specify apiry date. The ACCC must
consider what is an appropriate expiry date fotatation. In specifying an expiry date
the ACCC must have regard to the principle thagxguiry date for a declaration should
occur in the period:

* beginning 3 years after the declaration was maa; a
« ending 5 years after the declaration was nfatle.

The ACCC has discretion to specify an expiry dateafdeclared service that is shorter
than three years or longer than five years if itsiders that circumstances warrarifit.

The ACCC'’s discretion is part of the changes thatenntroduced into the CCA in
2010 in order to enable the ACCC to provide longem regulatory certainty, where
appropriate, to promote competition and investm&nt.

SUBMISSIONS

There were a range of views as to the expiry dateshould be specified.

Telstra submitted that the duration of the decdlanashould be aligned with that
already set for the fixed line services, i.e. 3l 2014. This would provide an
opportunity for both the ACCC and industry to ass&kether or not continued
declaration of the service is necessary beyondithat Telstra further submitted that
in light of market conditions and supply trendgtes NBN roll-out gathers pace,
declaration for a longer period would be inappraa?®*

Optus submitted that the declaration should exquir81 July 2014, which is consistent
with the expiry date of other fixed line servicecthrations including WLR, LCS,
PSTN OA, PSTN TA, LSS and ULLS. Furthermore, Omulmitted that this expiry
date will provide access seekers the regulatorgicgy in the lead up to the NBR®

21 gection 152ALA(2)(a) of the CCA.

%2 gaction 152ALA (2) of the CCA.

263 Explanatory Memorandum to tA@lecommunications Legislation Amendment (Competithd
Consumer Safeguards) Act 201Tth), p.167.

%4 Telstra submission, Pub. p.24/ Conf. p.28.

55 Optus submission, Pub. p. 15/ Conf. p. 16.




Macquarie Telecom submitted that in line with otAGCC service declarations, the
duration of the declaration should be for a peabthree years®®

AAPT submitted that the duration of the declarasbould be aligned with the term of
Telstra’s SSU as this will ensure that longer-teegulatory certainty will remain in
place during the transition to the NBR!.

Herbert Geer Lawyers (on behalf of Adam Interndlet, Internode, Primus and
TransACT) submitted that the duration of the dextlan should reflect the estimated
NBN construction timetable available at the timale€tlaring wholesale ADSL, with
added time to allow for construction del&$s.

TPG submitted that the appropriate duration oftkbearation should be the period
between now and completion of the NBN.

ACCC’S FINDINGS

The ACCC considers that the duration of declaratibthe wholesale ADSL service
should be for a period of five years.

The ACCC canvassed a longer duration in the Disocad$3aper, to put in place
declaration during the transition to the NBN. WHAlAPT, Herbert Geer Lawyers and
TPG submitted that declaration should cover thegdamntil roll-out of the NBN is
complete’’® other parties (Telstra, Optus, and Macquarie Begcsupported a shorter
period. The ACCC considered that the submissions\di cause the ACCC to form an
opinion that there are circumstances that warra®parture from the general principle
that service declaration should be between thrégedo/ears.

Both Telstra and Optus submitted that any whole&BISL service should be declared
until 31 July 2014 in line with the expiry datesather fixed line services declarations
(such as WLR, LCS and PSTN OZ}.The ACCC does not consider that consistency
with other fixed line services declarations is Hisient reason to warrant a duration of
less than three years and would unnecessarilytiiesie ACCC re-examining the
declaration within a short time-frame.

Macquarie Telecom submitted that declaration shbalébr a period of three yeds.
However, the ACCC considers that adopting the highe of five years consistent
with the general principle stated in the legislatwill provide a greater degree of
certainty during the transition to the NBN. Dectara for a period of five years would
mean that the declaration would expire in 2017 cWiis in close proximity to the NBN
completion date or Designated Date (1 July 2018).

The service description outlined in section 4.2pscific to copper-based service. As
the NBN is progressively built over a nine-yearldgment schedule, Telstra will
progressively migrate its customers from the copgeess network onto the NBN. As

26 Macquarie Telecom submission, p. 8.

27 AAPT submission, Pub. p.15/ Conf. p.15.

28 Herbert Geer Lawyers submission, p. 18.

29 TpG submission, Pub. p.6/Conf. p.6.

210 AAPT submission, Pub. p.15/Conf. p.15; HerbertiGeavyers submission, p.18; TPG submission,
Pub. p.6/Conf. p.6.

2" Telstra submission, Pub. p.24/ Conf. p. 28; Optimission, Pub. p.15/ Conf. p.16.

272 Macquarie Telecom submission, p. 8.




a result, during the five year period of declamafi@lstra may cease to have an
obligation to supply the wholesale ADSL servicearticular regions as it ceases to
supply the relevant active declared service tdfitse




Appendix A: Legislative framework and the
ACCC'’s approach to the LTIE test

Part XIC of theCompetition and Consumer Act 20(Txh) establishes a regime for
regulated access to carriage services and setwatfacilitate the supply of carriage
services.

Once a service is declared:

* An access provider supplying the declared seradtself or another person must
also supply the service, upon request, to servioegers in accordance with the
standard access obligations set out in section R52A

* The ACCC must commence a public inquiry within 2yslregarding making an
access determination for that servi€eAccess determinations can cover a broad
range of terms and conditions but must specifygooica method of ascertaining

price?™

Section 152AL(1) allows the ACCC to declare a sigtieligible servic&” if it:

* holds a public inquiry about its proposal to maldealaration
* prepares a report about the inquiry

* publishes that report within a 180 day period egditnen the declaration is made,
and

» is satisfied that the making of the declaratior pibmote the LTIE of carriage
services or of services provided by means of ogergervices.

In particular, the ACCC must decide whether dentawholesale ADSL would
promote the LTIE of carriage services, or of seggisupplied using carriage services.
When determining whether something promotes thd| idgard must only be had to
the extent to which it achieves the following oljees:

* promoting competition in markets for listed sergice

* achieving any-to-any connectivity in relation tare@ge services that involve
communication between end-ugéfs

* encouraging the economically efficient use of, #releconomically efficient
investment in, infrastructurg’

273 Section 152BCI(1) of the CCA.

27 Sections 152BC(3) and 152BC(8) of the CCA.

27> An “eligible service” is (a) a listed carriage gee (as defined by theelecommunications Act 1997
(Cth) (Telco Act)); or (b) a service that faciligatthe supply of a listed carriage services (asektby

the Telco Act), where the service is supplied,sazapable of being supplied, by a carrier or aiager
service provider (whether to itself or to othergmars): section 152AL(1) of the CCA.

2’ This is the ability of end-users of different netks to communicate — the value of the networkrto a
end-user depends on the number of other usera¢habrk allows the end-user to reach. Without any-
to-any connectivity, smaller networks could onljeofservices to their own end-users, and would
therefore find it difficult to attract new usersgardless of their long-term efficiency.
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The following discussion outlines in more deta@ Wl IE criteria.

1 Promoting competition

Competition is the process of rivalry between firmbere each market participant is
constrained in its price and output decisions leyattivity of other market participants.
The benefits of competition to end-users are lguvees, better quality and a better
range of services over time.

Subsection 152AB(4) of the CCA provides that, itedmining the extent to which
declaration is likely to result in the objective“pfomoting competition”, regard must
be had (but is not limited) to the extent to whagtlaration will remove obstacles to
end-users gaining access to listed services.

The ACCC considers that denying service providecgss to necessary wholesale
services on reasonable terms is a significant olesta end-users gaining access to
services. Declaration can remove such obstacléadiitating the entry of service
providers, thereby providing end-users with addiicservices to choose from.

Below are some concepts relevant to the considerafi promoting competition in
markets for listed services.

Market Power

Competition may be inhibited where the structuréhefmarket gives rise to market
power. Market power is the ability of a firm orrfis to constrain or manipulate the
supply of products from the levels and quality tivatld be observed in a competitive
market for a significant period of time.

An access regime such as Part XIC addresses tledustr of a market, limiting or
reducing the sources of market power, by allowhgltparties to negotiate access to
certain services on reasonable terms and conditi@mmpetition is promoted when
market structures are altered such that the excofimmarket power becomes more
difficult. For example, barriers to entry may hdogen lowered (permitting more
efficient competitors to enter a market and therednystraining the pricing behaviour
of the incumbents) or because the ability of fibmsaise rivals’ costs is restricted.

Identifying the relevant markets

To assist in determining the impact of the declarabn markets, the ACCC will first
need to identify the relevant markets and thensasge likely effect on competition in
each market.

Section 4E of the CCA provides that the term “m#rkecludes a market for the goods
or services under consideration as well as anyr gibeds or services that are
substitutable for, or otherwise competitive withgge goods or services. The ACCC’s
approach to market definition is discussed in @@&Merger Guidelines, is canvassed
in its information paperAnti-competitive conduct in telecommunications ratgk

2"see subsection 152AB(2) of the CCA. In determinihggextent to which a particular thing is likely to
result the achievement of promoting competition andouraging the economically efficient use of, and
the economically efficient investment in, the irsfraicture, regard must be had to other matteesllist
subsections 152AB(4), (6) and (7) of the CCA.
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August 1999 and is also explored in the ACCC’s sd¢axed Services Review
position paperApril 2007.

Assessing the impact of the declaration on relevardrkets

The next step is to assess the likely effect opttogposed declaration on competition in
each relevant market. As noted above, subsectidAB&!) requires regard to be had
to the extent to which a particular thing will remecobstacles to end-users gaining
access to listed services.

2 Any-to-any connectivity

Subsection 152AB(8) states that the objective gftarany connectivity is achieved if,
and only if, each end-user who is supplied witlaaiage service that involves
communication between end-users is able to comrateiby means of that service,
with other end-users whether or not they are caedeo the same network.

The any-to-any connectivity requirement is parteliyl relevant when considering
services that involve communications between emususVhen considering services
which do not require user-to-user connections (gsctarriage services that are inputs
to an end-to-end service or distribution servisesh as the carriage of pay television),
this criterion is generally less of an issue.

3 Efficient use of, and investment in, infrastructu re

In determining the extent to which declarationkelly to encourage the economically
efficient use of, and investment in, infrastrucfuieebsections 152AB(6) and (7A) of
the CCA provide that regard is to be had (but islinated) to the technical feasibility
of providing the service, the legitimate commeramérests of the supplier, and the
incentives for investment in infrastructure.

Economic efficiency has three components:

» Productive efficiencyefers to the efficient use of resources withiohefirm to
produce goods and services using the least codtination of inputs.

» Allocative efficiencys the efficient allocation of resources acrogsebonomy to
produce goods and services that are most valuedrisumers. It also refers to the
distribution of production costs amongst firms witan industry to minimise
industry-wide costs.

* Dynamic efficiencyefers to efficiencies flowing from innovation tkag to the
development of new services, or improvements impeton techniques. It also
refers to the efficient deployment of resourcesvieen present and future uses,
such that the welfare of society is maximised diwee.

An access regime may play an important role in Bnguhat existing infrastructure is
used efficiently where it is inefficient to duplieathe existing networks or network
elements. An access regime must also not discoumagstment in networks or
network elements where such investment is efficient

Paragraph 152AB(6) requires the ACCC to have reggaednumber of specific matters
in examining whether declaration is likely to le¢acachievement of the objective in
paragraph 152AB(2)(e). Some of these are outlirsoi




Technical feasibility

In assessing the technical feasibility of supplyamgl charging for a service, the ACCC
has considered the:

» technology that is in use, available or likely tcbme available
» costs involved, and whether it is reasonable @lyiko become reasonable

» effects or likely effects on the operation or pariance of telecommunications
networks.

The ACCC will look to an access provider to assessther it is technically feasible to
supply the relevant service, and will also consigreriences in other jurisdictions.

The legitimate commercial interests of the supplier

A supplier’s legitimate commercial interests aseabligations to the owners of the
firm, including the need to recover the cost ofylong services and to earn a normal
commercial return on the investment in infrastroet’he ACCC considers that
allowing for a normal commercial return on investiin&ill provide an appropriate
incentive for the access provider to maintain, ioverand invest in the efficient
provision of the service.

Paragraph 152AB(6)(b) also requires the ACCC tehagard to whether the access
arrangement may affect the owner’s ability to iakconomies of scale or scope.
Economies of scale arise from a production progessich the average (or per unit)
cost of production decreases as the firm’s outpereiases. Economies of scope arise
from a production process where it is less costhyohe firm to produce two (or more)
products than it is for two (or more) firms to eadparately produce the relevant
products.

Declaration is more likely to impact on a suppkeability to exploit economies of
scope than economies of scale. A limit in the capawailable to the owner may
constrain the number of services that the ownabls to provide using the
infrastructure and thus prevent the realisatioaawinomies of scope associated with
the production of multiple services. In contraspromies of scale may simply result
from the use of the capacity of the network analble to be realised regardless of
whether that capacity is being used by the ownéyather carriers or CSPs. The
ACCC has assessed the effects on the supplietisyabiexploit both economies of
scale and scope on a case-by-case basis.

Incentives for investment

Firms should have the incentive to invest effidemt the infrastructure by which the
services are supplied (or are capable, or areylikebecome capable, of being
supplied).

Access regulation may promote efficient investmenmfrastructure. It reduces the
barriers to entry for other (competing) businessewell as reducing the barriers to
expansion by competing businesses. The ACCC msstcainsider the effects of any
expected disincentives to invest arising from apéited increases in competition.




Appendix B: Overview of DSL

DSL technologies enable access seekers to promaieigers with broadband carriage
services. There are a number of features or fumalities which distinguish the DSL
services:

= The service is provided over the existing coppeewifrastructure. The use of
legacy copper networks limits the data rates tiit Ban support and the
maximum data rates that can be provided fall aglistance between the customer
and the exchange building increases.

= The service is always on, that is, no dial-up ¢urneed (allowing the user to
maintain a permanent connection to the network lemabkeal time delivery of
services such as email).

= Users of the service can utilise both voice and datvices simultaneously.

= The service enables faster upstream and downsttatarates than dial-up
internet.

DSL technologies can be asymmetric or symmetricSAQasymmetric) services have
a high downstream data rate service coupled witkvar rate upstream service. This
service is typically used by households/consunt&ysimetric DSL services have
symmetric Bandwidth capacity and are typically ubgdusinesses.

ADSL2+ is an advanced ADSL technology that caneahhigher data rates than
standard ADSL technologies. Whereas “standard” AR&h only achieve data rates of
up to 8 Mbps downstream and 384 Kbps upstream, A3SJan achieve data rates in
excess of 20 Mbps downstream and 1 Mbps upstream.

Access seekers can provide ADSL services by puitipasiconditioned local loop
service (ULLS) or line sharing service (LSS) andgessting in their own DSL (e.g.
DSLAMSs) and backhaul networks. The ULLS and LSSdeelared service€® The
ULLS provides access to the entire unconditionedll®op whereas the LSS allows
access to the high frequency spectrum of the cdpyeer

Alternatively, a wholesale ADSL service can be aegliby access seekers to provide
an ADSL service without the need to deploy theindSLAM. Telstra currently
supplies wholesale ADSL to access seekers in appabely 2800 “ADSL-enabled”
ESAs?™

Wholesale ADSL services comprise both a local accemponent, and a transmission
component between DSL enabled exchanges and CBspuiinterconnect (POI). In
this respect, wholesale ADSL services are genesaathore bundled service than the
services which are currently declared (e.g. ULL8 domestic transmission capacity
service (DTCS)).

2’8 ACCC, Fixed Services Review Declaration Inquiry for thell$, LSS, PSTN OA, PSTN TA, LCS and
WLR July 2009.

219 Telstra ADSL-enabled exchange listtp://www.telstrawholesale.com.au/products/data-
broadband/adsl/adsl|-reports-plans/index.htm







Appendix C: list of submissions received

AAPT, Submission by AAPT Limited (19 January 2012) to 8Qscussion

Paper into whether wholesale ADSL services shoelddtlared under Part XIC of

the Competition and Consumer Act 2010, dated Deeeil 1,19 January 2012,
Public and Confidential Submission.

Competitive Carriers’ Coalitiorubmission into Wholesale ADSL Declaration
Inquiry, 22 December 2011, Public Submission.

iiNet, Internode, Primus, TransACT and Adam Intér8eibmission by Herbert
Geer Lawyers on behalf of: Adam Internet Pty Litdet Limited, Internode Pty
Ltd, Primus Telecommunications Pty Ltd, and TranBA&ADmmunications Pty Ltd
in response to the ACCC discussion paper of Deceffldel into whether
wholesale ADSL services should be declared undern& of the Competition
and Consumer Act 201@9 January 2012 Public and Confidential Submissio

Macquarie Telecomnpquiry into whether wholesale ADSL services shiad
declared19 January 2012, Public Submission.

Optus,Optus Submission in response to the ACCC'’s Disoag3aper into whether

wholesale ADSL services should be declared undern& of the Competition
and Consumer Act 201@9 January 2012, Public and Confidential Subrorssi

Telstra,Response to the Commission’s Discussion Papemhgther wholesale
ADSL services should be declared under Part XIG@®{Competition and
Consumer Act 201A.9 January 2012, Public and Confidential Subrorssi

Telstra, Letter to the ACCC, 8 February 2012, Ruatid Confidential Submission.

TPG,Inquiry Into Declaration Of Wholesale ADS25 January 2012 Public and
Confidential Submission.




Appendix D: Service description for the

wholesale ADSL service

The wholesale asymmetric digital subscriber lineise (wholesale ADSL service) is
an internet-grade, best efforts point to point merfor the carriage of communications

in digital form between a point of interconnectermd an end-user network boundary
that:

(c) is supplied by means of Asymmetric Digital Subseribine (ADSL)
technology over a twisted metallic pair that rurmsf the end-user network
boundary to the nearest upstream exchange or RIGMiYX; and

(d) uses a static layer 2 tunnelling protocol (L2TPgro& transport layer to
aggregate communications to the point of intercotioe.

Definitions

Where words or phrases used in this declaratiodefired in theCompetition and
Consumer Act 2010r theTelecommunications Act 199hey have the meaning given
in the relevant Act.

In this Appendix:

Asymmetric Digital Subscriber Line technologyor ADSL means the protocols,
recommendations and standards set out in the ITI®9ZRecommendations.

Layer 2 has the same meaning as in the Open System Intexction (OSI) Reference
Model for data exchange.

apoint of interconnection means an interface that is:

(a) a physical point of interconnection which alfothie interconnection of facilities in
accordance with subsection 152AR(5) of @@mpetition and Consumer Act 2Q0Hhd

(b) located in the same state/territory that theeas provider associates with the
exchange service area in which #dral-user network boundaryis located.

anend-user network boundarymeans the boundary point of the telecommunications
network that is:

(i) associated with the end-user premise; and

(ii) ascertained in accordance with section 2zhefltelecommunications Act




