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Executive summary

In September 2011, the Australian Competition andstimer Commission (ACCC)
commenced an inquiry into the exemption provisimctuded in the final access
determinations (FADSs) for three declared fixed lieecommunications services.
These services are the Wholesale Line Rental (WL&)al Carriage Service (LCS)
and Public Switched Telephone Network Originatinggédss (PSTN OA) services.

The ACCC has decided to remove the exemption provis  ions.

The ACCC has decided to vary the FADs for the WLRS and PSTN OA services
to revoke the exemption provisions.

Having taken into account the matters in sectia2BI®A of the CCA, the ACCC
considers that the exemption provisions shoulccb®ored.The ACCC has reached
the conclusion that removing the exemptions witipote competition, the efficient
use of and investment in infrastructure, and ting keerm interests of end-users. This
final report sets out the ACCC'’s detailed reasamst$ decision, including its
assessment of the ‘future with and without’ theregons in the context its of
assessment as to whether removing the exemptimsmoes will promote the long-
term interests of end-users.

Further, the ACCC considers that finalising theuimg now will promote industry
certainty and stability and the interests of enersis

The ACCC has already consulted twice in 2011 ondsee of exemptions, first in its
public inquiry into making the FADs and again is @urrent inquiry. Interested
parties have made extensive submissions and paidabstantial amount of
information to the ACCC during the course of itquiries.

After analysing the submissions and informatiorvted to it, the ACCC has found
clear evidence that the exemptions have not pratmmmpetition in the exempt areas
and are unlikely to do so in the future. In addifithe ACCC has concluded that the
exemptions have the potential to undermine efficyan the use of, and investment
in, infrastructure.

Telstra remains the main provider of wholesale voic e-only services
and is exercising its market power to charge WLR pr ices that are
significantly above supply costs.

The ACCC has received evidence that Telstra isgihgua significantly higher price
for supplying the WLR service in exempt exchangeise areas (ESAS) than the
FAD price of $22.84. The FAD price is based ondbémated actual costs to Telstra
of supplying the service. The ACCC has also beersad that rebates have been
reduced or withdrawn since the exemptions tookcefta the ACCC's view,

Telstra’s ability to charge substantially more thiae cost-based price for WLR
supports a conclusion that Telstra has substantagket power in the exempt ESAs.

This conclusion is further supported by evideng frelstra is the dominant provider
of wholesale voice-only services.

A small number of access seekers offer wholesat®\aervices using their own
infrastructure but these services are typicallydbed with data services or have
conditions that effectively increase the pricehaide services compared to Telstra’s
WLR prices. Some access seekers on-sell Telsea&e voice services (WLR and



LCS) but they do not require their own infrastruetto do so and remain dependent
on purchasing Telstra’s resale services.

Access seekers submitted evidence that infrasteiatvestments to supply voice-
only services are not commercially viable. Thisdevice showed that capital costs
have only been recouped within a reasonable payberttd when they are used to
provide broadband or bundled broadband/voice sesyi@s these services produce
higher revenues than voice-only services.

Many access seekers have installed infrastruchatecannot provide a traditional
fixed voice service (although it can provide a VsHrvice). Access seekers have
invested in infrastructure largely to meet growmratpil demand for data (broadband)
services. Investing in their own infrastructurecfsas DSLAMS$ and switching
equipment) has allowed access seekers to diffaterttieir broadband and bundled
broadband/voice services in retail markets forel@educts.

Some access seekers would need to augment thgtingxnfrastructure investments
to allow them to provide traditional voice-only gees, either for self-supply or for
wholesale supply in competition with Telstra’s WBRd LCS services. Access
seekers submitted that they would be unlikely tmver their costs (including a
commercial rate of return) of such investmentsaided modelling submitted by
Macquarie Telecom and by Telstra’s consultant §hedakov Report) confirmed
that, on a range of cost and demand assumpticerg, iino business case for access
seeker investments in voice-capable DSLAMs at ctivéLR prices in the exempt
areas.

Telstra has a cost advantage in providing voicg-eatvices as the copper network
assets required to provide voice services are llasgmk and substantially
depreciated. In addition, Telstra benefits fromrexoies of scale on its existing
network.

On the basis of this analysis, the ACCC has comdubat there is little prospect of a
wholesale market developing in voice-only resaleises in the exempt areas.

Supply-side constraints and Telstra’s dominance in retail services
significantly limit the effectiveness of retail com petition in
restraining Telstra’s exercise of its wholesale mar ket power.

Telstra submitted that in supplying wholesale esakvices, it faces a strong indirect
constraint on its market power from intense retarhpetition. It submitted that retail
competition has increased as a result of the isargaubstitutability of alternatives

to traditional fixed voice services.

Recent industry trends indicate that retail demfandoice-only products continues
to decline in significance relative to demand fatadservices. An increasing
proportion of consumers are shifting away from itradal voice-only products
towards bundled voice/broadband, VolP and mobieises. Further, the price

Voice over Internet Protocol—This technology alovoice services to be provided over the
internet. Additional investments by service provler by their retail customers may be required
to allow these customers to use VoIP services.capeervices’, such as EFTPOS, alarms,
metering, and traffic lights, cannot currently bevpded using VolP.

Digital Subscriber Line Access Multiplexer—DSLAMsge equipment, located in a telephone
exchange, that are used to provide broadband atfél $&vices in conjunction with the ULLS
(see footnote 3) and switching equipment.



differential between these products (especially ilrra®rvices) and traditional voice-
only services has decreased significantly.

The ACCC agrees that these trends indicate thaethkernative services are
increasingly viewed as substitutes for traditior@te-only services at the retail level.
However, the evidence indicates that the diffeohairacteristics of these alternative
services means that they are not seen as pertastitates to traditional voice-only
products. Further, substitution of alternative sms for traditional voice-only
products is apparent only for some customer segnent

A substantial proportion of fixed line services—edst 40 per cent and up to 58 per
cent—continue to be voice-only:

= Broadband services cannot be provided on somedineso technical limitations
such as large pair gain systems and other linekeis'.

= Many corporate customers prefer traditional voiogtservices for additional
voice lines to their metropolitan offices. Corperand government customers
with legacy equipment or using ‘special servicéike(point of sale (EFTPOS)
equipment, security systems, and metering equipneannot be served using IP-
based services, without significant customer anadoess seeker investments.

= Certain residential customers require a traditidixad line voice service and do
not use broadband services.

Further, access seekers cannot provide resalessmiat are fully substitutable for
Telstra’s resale services in terms of service gudmportantly, the Service Level
Agreements offered by Telstra for the ULL&e inferior to those provided for the
WLR service, particularly in terms of fault restboa times, even when an access
seeker purchases an improved service option frdstragat additional cost).
Corporate and government customers often requhrgreer quality of service than
can currently be provided using the ULLS.

These supply-side constraints on the substitutatafithe ULLS for the WLR service
mean that, for supplying a significant share ofrtail voice-only market, there is no
effective alternative to purchasing WLR, LCS andRSA services from Telstra.
The ACCC was provided with evidence that accessessavith their own
infrastructure and spare capacity still purchakege number of WLR services for
this reason.

The exemption provisions have the potential to dist ort decisions
on using, and investing in, infrastructure.

Access seekers submitted that Telstra’s abilitghtarge WLR prices in the exempt
ESAs that are significantly above the cost of syipgl those services has reduced
their ability to compete effectively with Telstrarfretail customers.

The exemptions may hinder the efficient use of s&€seekers’ existing DSLAM and
switching infrastructure. Higher WLR prices in ex@ntSASs increase the cost of

¥ Unconditioned Local Loop Service—The ULLS essalhtigives an access seeker the use of the

copper wire between an end-user and a telephoraege without a dial tone or carriage service.
The ULLS must be purchased in conjunction with ezeas seeker’s own investment in
infrastructure equipment in the exchange to allogvdccess seeker to provide voice and data
services to its retail customers (with the excaptibretail service providers that have invested in
their own networks).



providing broadband and bundled broadband/voiocdcss using the LS$in
conjunction with the WLR. Higher WLR prices mayaleduce access seekers’
ability to provide a competitively-priced suitetefecommunications services to
corporate and government end-users. Any consedpssnof broadband and bundled
broadband/voice customers by access seekers waad that existing DSLAMs
may not be efficiently utilised.

The ACCC recognises that the sunk copper-basetsassaed by both Telstra and
access seekers will become redundant when the NBdled out and the copper
network is de-commissioned. The ACCC considerse¢hahomic efficiency requires
that the use of these assets should not be atificeduced by above-cost pricing of
resale services during the transition to the Nafi@roadband Network (NBN).

The ACCC recognises that the roll-out of the NBIS bgnificantly altered
investment incentives for industry participantsatidition, uncertainty about the
NBN deployment schedule, and the terms and comgitom which industry
participants will gain access to the NBN furthegreases investment risk.

During the transition to the NBN, access seekeliscantinue to have incentives to
invest in infrastructure to provide fixed line siels to retail customers, such as
investments in switching equipment and transmissitmastructure, which are
required to connect to the NBN.

There are likely to be much lower incentives toesivin copper-based infrastructure,
such as DSLAMSs, that will become redundant wher\B8&\ is rolled out

The ACCC considers that maintaining the previogsileory approach would be
neither efficient nor conducive to promoting susédile investment on the NBN—and
therefore not in the long term interests of endsisdor the following main reasons:

= |nvestments in copper-based infrastructure, whiehevprompted by prices in
exempt areas exceeding the cost-based FAD pricrddwepresent inefficient
investment. These investments will not be usecherNBN.

= Telstra’s ability to charge more than the cost-dds&D prices in the exempt
areas could have the effect of reducing the ugeslsitra’s existing copper-based
assets below an efficient level, prior to its euwahtde-commissioning, even
though the higher prices increase Telstra’s overaliits.

Line Sharing Service—The copper line spectrum eagglit (or shared) so that one carrier or
service provider provides the voice services olrerline and the LSS access seeker provides high-
speed broadband services, through the use of a8t AMs, over the higher frequency part of
the copper line. The LSS is only provided whendhera voice service on the line.

The differential between the regulated pricedfbL.S and WLR services (which reflects the cost
of supply differential) may still create an incemtifor further DSLAM investments, depending on
access seekers’ overall assessment of the expégkedand returns of such investments.



1 Introduction

On 1 September 2011, the Australian Competition@maisumer Commission
(ACCC) commenced a public inquiry into varying fireal access determinations
(FADSs) for the WLR, LCS and PSTN OA services inpes of the exemption
provisions. Section 152BCN of tli@ompetition and Consumer Act 2000CA)
allows the ACCC to vary a FAD. Part 25 of thelecommunications Act 199¥elco
Act) provides for the ACCC to conduct a public ingunto varying a FAD.

This report sets out the ACCC’s final decision ba inquiry. The ACCC will vary

the FADs for the WLR, LCS and PSTN OA servicesaimove the exemption
provisions. Details of the ACCC'’s reasoning, inghgdits assessment of submissions
and other relevant information, are provided is ti@port.

1.1 Background

The issue of exemptions dates back to 2008, wheAGCC’s WLR and LCS
exemption orders were set aside by the Australamg@2tition Tribunal after Chime
sought merits review. In 2009, the Full Federal &€eat aside that decision following
an application for judicial review of the Triburaldecision by Telstra and remitted
the matter back to the Tribunal, which then madewa decision in 2009 to grant the
exemptions subject to certain conditions and litiotes.

The first round of exemptions, which exempted 13AE, came into effect from
30 December 2010.

On 20 July 2011 the ACCC finalised its decisiornpoicing for the six declared fixed
line services and made FADs for those senficBse FADs expire on 30 June 2014.

The ACCC noted that while pricing issues had bedjest to extensive consultation
and consideration by the ACCC since December 20@3ssue of exemptions had
only been subject to public consultation since ApPil1. The ACCC decided that it
needed further information to allow it to fully csider and assess the complex and
contentious issues raised during that consultagtioness.

For the purpose of making the FADs, the ACCC detidemaintain the exemption
provisions while it conducted an inquiry into thgsevisions. The ACCC considered
that maintaining the exemptions in the FADs woulonpote regulatory certainty and
stability until the ACCC concluded its further amere detailed consideration of
whether the exemptions should continue in the &itur

The issues identified as requiring further inforimatand consideration included the
strength of competition in the exempt areas andntiipdications of the absence of a
significant wholesale market in resale serviceat(ih, WLR and LCS). Following the
release of the FADs, the ACCC received informatiat Telstra is charging a higher
price (than the FAD price) for WLR services in exgrareas than in non-exempt
areas.

®  The six declared fixed line services are: theomditioned local loop services (ULLS), the

wholesale line rental (WLR) service, the line shgrservices (LSS), the local carriage service
(LCS), and the PSTN originating access (PSTN OAl) tenminating access (PSTN TA) services.



On 1 September 2011, the ACCC commenced its pidgligry into varying the

FADs in respect of the exemption provisions andagséd an issues paper. The issues
paper set out the matters, and discussed the jssuagich the ACCC was seeking
information and industry views.

In making its decision on whether to vary the FADsespect of the exemption
provisions, the ACCC has taken into account thera specified in

subsection 152BCA(1) of the CCA. These criterial tre ACCC'’s interpretation of
the criteria, are set out in Appendix A of thisogp

1.2 Consultation process

Submissions to the issues paper were receivedriioenparties:

= AAPT

= ACN Pacific

= Competitive Carriers’ Coalition

= Frontier Economics (on behalf of Macquarie Telecd®PT and Optus)
= Herbert Geer (on behalf of Adam Internet, iiNet &mgrnode)
= Macquarie Telecom

= Optus

=  Primus, and

= Telstra.

A list of all submissions received by the ACCC dgrits consultation processes,
including additional material provided with subniigs or in separate
correspondence, is set out in Appendix B.

In considering the exemptions issue, the ACCC laalsregard to submissions and
information on the issue of exemptions receivedmduits consultation on making the
FADs. Some submitters resubmitted material subchdiging the ACCC'’s previous
consultations on exemptions and the ACCC has adadgard to that material.

The ACCC has proceeded to publish a Final Repothem®xemptions variation
inquiry after receiving extensive submissions iatren to the current state of
competition and the effect of exemptions on thekeiaior fixed line voice services in
exempt ESAs.

The ACCC has consulted twice this year on the iss@xemptions, first in the public
inquiry into making the FADs and secondly during #xemptions variation inquiry.
Submissions to the issues paper were originallyatu®0 September 2011. Following
a Telstra request for an extension, the ACCC gdaatevo week extension (to

14 October) for submissions by all parties. Furtiae, parties have lodged
additional submissions-in-reply to submissions fratimer parties.

The ACCC has publicly indicated that it would makeecision regarding the
exemptions by the end of 2011.

” ACCC,ACCC finalises fixed line telecommunications priaed delivers pricing certainty and

stability to industry media release, 21 July 2011.
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1.3  Structure of this report
This report is structured as follows:

Chapter 2 sets out the ACCC'’s consideration of the relevaartkets, for the
purposes of this inquiry, and its assessment o$tie of competition in those
markets.

Chapter 3 assesses the impact of the exemptions on infrasteumvestment, current
and prospective incentives for the efficient usenbbstructure, and the current and
prospective environment for further infrastructureestment.

Chapter 4 assesses the impact of the exemption provisionkeonosts of regulation
and on any-to-any connectivity. The potential fardifiying the exemption provisions
to reduce regulatory costs and the regulatory buisldiscussed.

Chapter 5 sets out the ACCC's final decision and its assesswfdats decision
against the legislative criteria including an assent of the ‘future with and without’
exemptions.

The Appendicescontain detailed summaries of submissions and atf@mation
considered by the ACCC during its inquiry.

12



2 Promotion of competition

In deciding whether to vary the FADs, section 152B8€quires the ACCC to take
into account whether the determination will promibie long-term interests of end-
users of carriage services or services supplietiégns of carriage service (the
LTIE). In determining whether something promotes LTIE, one of the matters that
the ACCC is required to consider is the extent hictvit is likely to result in the
achievement of the objective of promoting competiti

In assessing whether varying the FADs to removekieenption provisions is likely
to promote competition, the ACCC considers it usefwndertake the following
three-stage analysis:

= first, identify the markets that are affected bg granting of exemptions
= second, assess the state of competition withirethwerkets, and

= third, assess whether price and service offeriago®hsumers in those markets
have improved, or are likely to improve, as a restithe exemptions compared to
the situation without the exemptions—the ‘futuréhnand without’ assessment.

Section 2.1 of this chapter identifies the markelsvant to assessing the impact of
the exemptions. The ACCC adopts a purposive apprimamarket definition, which
means that the definition of a relevant market caibe separated from the particular
issue under consideration. The market definitioopéed for the purpose of this
exemptions inquiry may not, therefore, necessaelyapplicable for another purpose.

The second stage of the analysis—the assessmtd stfate of competition within
the markets defined in section 2.2—is set out atige 3. Understanding the current
state of competition in these markets is a necgs$sat step in assessing the likely
future state of competition with exemptions ancheitt exemptions.

The *future with or without’ assessment, whicheés$ sut in chapter 5, is a useful tool
for the ACCC to use when assessing whether maintaor removing the exemptions
will better promote the LTIE objectives. This i®tthird stage of the ACCC'’s
analysis of the impact of the exemptions on thenmtion of competition.

2.1 Definition of the relevant markets

In assessing whether varying the FADs to removexeenption provisions would or
would not promote competition in the relevant mé&ékand thus affect the LTIE), it
is important to firstly identify the markets thabwld be affected by the decision.

Section 2.1.1 outlines the ACCC'’s approach to matkénition. In section 2.1.2, the
content in the preceding issues paper in relabandrket definition has been
summarised. Section 2.1.3 summarises submissidhg iesues paper on defining the
relevant markets, including views on the poterfbaldemand- and supply-side
substitutability.

Section 2.1.4 contains the ACCC's views on the pcbtharkets relevant to the
inquiry. In forming its view on the market relevdat the exemptions inquiry, the
ACCC has first considered the availability of sutges for the supply of fixed-voice
resale services which directly compete with Telstsapply of LCS, WLR and PSTN



OA. This is followed by an analysis of the retatniets, including trends and
capacity for both demand and supply-side subshitiitia

Section 2.1.5 discusses the ACCC's views on thgmgghic extent of the relevant
markets.

2.1.1 General approach to market definition

To assist in assessing the impact of the exemptiovisions in the FADs, the ACCC
must first identify the relevant markets and assiesdikely effect of the exemptions
on the promotion of competition in each market.

Section 4E of th€ompetition and Consumer Act 2000CA) provides that a market
includes any goods or services that are substleufaly or otherwise competitive
with, the goods or services under analysis. Accmlgli substitution is key to market
definition.

Consistent with its previous decisions in relatioexemptions, the ACCC has
adopted the approach to market definition as seihahhe ACCC’s Merger
Guidelines 2008which focuses on two dimensions of substitutione-ihoduct
dimension and the geographic dimension.

Substitution involves switching from one producttmther in response to a change
in the relative price, service or quality of theguct that is the subject of the inquiry.
There are two types of substitution:

= demand-side substitution, which involves custonvateiing, and
= supply-side substitution, which involves supplieiitshing.

There may be associated switching costs or ditfiesilwhich, if significant, can
impede the substitutability of products.

A method to determine if a product or service isl@se’ substitute for the purposes
of market definition is to use the hypothetical mapalist or ‘SSNIP’ test. This test
establishes an area of product and geographic sp&cevhich a hypothetical
monopolist would likely impose a ‘small but sigo#int non-transitory increase in
price’ (SSNIP)..A SSNIP in the context of the hypettcal monopolist test usually
consists of a price rise for the foreseeable fubdi®to 10 per cent above the price
level that would prevail under competitive markenditions.

It is important to note that part XIC of the CCAedonot require the ACCC to
precisely define the scope of relevant marketstéanquiry. The ACCC has
previously stated that it is sufficient to broadlgntify the scope of the relevant
market(s) likely to be affected by the exemptioovsions. Accordingly, a market
definition analysis under Part XIC should be seethe context of shedding light on
how removing the exemptions would or would not potencompetition.

2.1.2 Previous ACCC views on market definition for the resale
services

Previously, when considering the relevant markatste resale services, the ACCC
has adopted a narrow market definition. In its 268088isions on Telstra’s exemption

8 ACCC,Merger guidelinesNovember 2008, available at:

http://www.accc.gov.au/content/index.phtml/itemi@9866.
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applications, the ACCC took the view that thereeMeiur separate markets, those
being:

= the wholesale market for the supply of fixed-lir@oe services to access seekers

= the wholesale market for the supply of bundleddikee voice and broadband
services to access seekers

= retail markets for the supply of fixed-line voicergices to consumers, excluding
carrier-grade and application layer VolP and mobéevices, and

= retail markets for the supply of bundled fixed-Iwv@ce and broadband services
over copper, HFC or possibly, as a weaker substitureless technologiés.

Regarding the geographic dimension of the marketACCC previously considered
that the relevant geographic unit for considerimgéxemptions was the exchange
service area.

In the September 2011 issues paper for this ingthey ACCC sought submissions on
whether the ACCC'’s previous market definition remea appropriate for assessing
the impacts of the exemption provisions.

In this context, the ACCC noted recent trends enrttarket towards greater
substitution for fixed voice-only services. End-tssappear increasingly willing to
replace traditional fixed voice-only services familed products, VolP and mobile
services. The ACCC also noted access seekers’ saimms to its 2011 public inquiry
into making the FADs for the declared fixed linevéses that some corporate and
government end-users have particular requirembataitean these customers may
form a separate retail market.

Regarding the geographic dimension of the marketACCC noted that it had
previously defined the ESA as the basic geographicbecause it best reflected the
actual level of wholesale and retail competitiopioviding services. The ACCC
noted that some corporate and government end-tesguge integrated service
provision across a broad geographic area, whiclkdamply a broader market
definition for these services. However, it notedtthccess seekers could potentially
meet the demands of these end-users by aggregesalg and/or ‘ULLS-based
supply’ services obtained at the level of individE&AS.

The ACCC sought further information in submissitmassist it in reaching a
conclusion on the appropriate definition of theevaint markets for the purpose of the
current inquiry into varying the exemption provisso

2.1.3 Summary of submissions

AAPT

AAPT submitted that there are four relevant maddetensions:

= retail markets for voice only services

= wholesale markets for voice only services

= retail markets for bundled broadband and voiceisesy and

ACCC,Telstra’s local carriage service and wholesale lneatal exemption applications — Final
decision and class exemptigigigust 2008, pp. 58-9.
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= wholesale markets for bundled broadband and v@ngces™®

AAPT indicated that there is limited supply-sidéstitutability as service providers
must obtain WLR from Telstra to provide a fixed aeionly service to end-users.
AAPT is of the view thafc-i-c] [c-i-c].*?

AAPT submitted that there are barriers to entrthmexempt ESAs, such as pair gain
systems, sub-exchanging and ‘queuels] to accesmpge building and TEBA
space™ Furthermore, AAPT considered that ULLS-based sesare not
substitutable for WLR and LCS or equivalent sersj@ the exemptions are likely to

be detrimental to competition in the voice-onlyaitand wholesale market$.

AAPT considered that there is no substitutabilgywizeen voice-only services and
bundled voice and broadband servites.

AAPT submitted a witness statement, in respondeekstra’s withess statement,
which stated that:

carrier grade VolP cannot at this time be considiénebe substitutable for POTS [plain old
telephone service] due to the operational limitadiof the ULLS in respect of service
restoration, features and other technical aspkots, the customers’ perspective or otherwise

...[and] cannot be considered an economic subsfituta single line POTS servid8.

AAPT was of the view that mobile and VolP serviees not substitutes for
traditional PSTN voice services for corporate costs because of ‘quality
differences’ between the services. In addition, AA#®nsidered that corporate
customers require a PSTN solution for customerdingto contact them. AAPT
submitted that, for residential consumers, VoIP ipagubstitutable for fixed voice
services, although a back-up power supply is reqdir

AAPT stated that there are separate markets fatenesal and corporate/government
end-users. This is because corporate/governmestiomrs require a broader suite of
products]c-i-c] [c-i-c].*®

AAPT submitted that the ESA is not the approprggegraphic dimension for
assessing the effects of the exemptions, as asee&ers cannot workably obtain
wholesale inputs on an exchange-by-exchange a&RT also submitted that
operational and marketing costs are not on an EE#spand decisions to supply are
not based solely on conditions within single ESAs.

ACN Pacific

ACN submitted that wholesale markets for resal@pcts, and in particular, WLR,
are uncompetitive. ACN considered that there igiable alternative to the WLR

10 AAPT, Submission by AAPT Limited in response to ACC@sspaper titled ‘Inquiry into varying

the exemption provisions in the final access datations for the WLR, LCS and PSTN OA
services'(AAPT submission), October 2011, p. 28.

1 AAPT submission, p. 25.

12 AAPT submission, p. 26.

13 AAPT submission, p. 28.

4 AAPT submission, p. 29.

15 AAPT submission, p. 25.

16 AAPT, Statement frorfc-i-c] [c-i-c], 28 November 2011, p. 2.

7 AAPT submission, p. 30.

18 AAPT submission, p. 31.

9 AAPT submission, pp. 31-32.
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service supplied by Telstra in the exempt ESAs,thagossibility that one will
develop in the future is highly unlikefy.

CCC

The Competitive Carriers’ Coalition (CCC) statedsttthere is a market for fixed line
voice-only service§!

The CCC considered that there is no ‘economic fsaevestment for self-supply’ of
voice service$’

The CCC stated that the alternative wholesale septovided over the ULLS would
not have the potential to fully substitute for Teds resale services because of the
different supply conditions and availability pertiaig to the underlying ULLS?

Frontier Economics (on behalf of Macquarie TelecoAAPT and Optus)

Frontier Economics submitted that voice-only seesiare distinct from bundled
services. Regulation of the ULLS has benefitedamsts who purchased a bundle of
ADSL and fixed voice services. Consumers of voingr@ervices still require WLR,
LCS and PSTN OA servicés.

Frontier Economics further submitted that the varagket is still significant and
based orfic-i-c] [c-i-c]*

Frontier Economics submitted that Telstra overlabgmall business/SMEs (small

and medium enterprises) in its submis$id8ome of these businesses require a fixed
voice line for other services, such as EFTPOSnaghines and alarms, for which
VolIP is not a suitable substitufte.

Frontier Economics submitted that, if VoIP is ahteical substitute for PSTN voice
services, it may not be an economic substitutentt@oEconomics submitted that
there does not seem to be any evidence of refgilgwf stand-alone VoIP and it is
likely to only be economic to supply both voice atada via ULLS?®

Herbert Geer Lawyers (on behalf of Adam Internef\et and Internode)

Herbert Geer submitted that there are wholesal&etsfor voice and bundled
voice/broadband services, as well as retail marfketgoice and bundled
voice/broadband servicés.

Macquarie Telecom

Macquarie Telecom proposed the following definitadrthe relevant markets for the
purpose of the exemption variation inquiry:

20 ACN Pacific,Submission in response to the ACCC's issues p@@N Pacific submission),

October 2011, p. 1.
2L CccC,Submission in response to the ACCC's issues @€ submission), October 2011, p. 1.
22 CCC submission, p. 2.
% CCC submission, pp. 2-3.
2 Frontier EconomicdReply report on Telstra submissions supporting gamigic exemptions from
access regulation. A report prepared for Macqudredecom, AAPT and Opt(Brontier
Economics submission), November 2011, p. 11.
Frontier Economics submission, p. 11.
Frontier Economics submission, p. 11.
Frontier Economics submission, p. 11.
Frontier Economics submission, p. 13.
Herbert GeerSubmission in response to the ACCC's issues p&ober 2011, p. 5.
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= the downstream supply of fixed voice-only services

= the downstream supply of bundled voice and datacesy

= the upstream supply of inputs to fixed voice-ordywsces, and

= the upstream supply of inputs to bundled voice Gatd serviced

Macquarie Telecom considered that there is a méokeice-only services that is
distinct from a market for bundled voice and braaubservices. It stated that
bundled offerings meet the needs of some, butheoirtajority of, end-users.
Macquarie Telecom submitted that 60 per cent o$tf&k fixed-lines in operation are
voice-only>! It stated that some voice-only customers purcliass for alarms and
point of sale equipmeijit-i-c] [c-i-c]. For these customers, bundled voice and
broadband services are not considered effectivstisutes for voice-only services.
Other end-users may acquire alternative data ssvar not have any interest in
broadband services.

In relation to the substitutability of retail seres, Macquarie Telecom stated that
mobile services are not adequate substitutes becdservice quality differences
including call clarity, network reliability and thgersonal, mobile nature of mobile
services>

Macquarie Telecom submitted that VoIP servicesatesffective substitutes for
reasons including inability to trace a caller’sdtion, vulnerability to a loss of power
and call quality variatior”

Macquarie Telecom considered that there are sepasidential and
corporate/government market segments for retadeseervices. Macquarie Telecom
submitted that residential consumers choose acgebased on price and service
performance, whereas corporate/government conswuareraost interested in service
performance, reliability and responsiveness. Rasialeconsumers require discrete
service offerings, which they purchase ‘off-thelEhehile corporate/government
consumers require a total service solution whigy fhurchase using tendéfrs.

Macquarie Telecom stated that the geographic dimerms wholesale or retail
markets for corporate and government services dhmihational. It considered that
differentiated services do not exist to meet thedseof customers located in specific
geographic areas. Moreover, a business/governmstdraer is likely to require
services in multiple ESA¥.

Optus

Optus submitted that while alternative wholesalgpsiers do exist, they do not
sufficiently restrain Telstra’s market powgas-i-c] [c-i-c].%’

30 Macquarie Telecon§ubmission in response to the ACCC's issues péfcquarie Telecom

submission), October 2011, p. 11.

Macquarie Telecom submission, p. 11.

Macquarie Telecom submission, pp. 11-12.

Macquarie Telecom submission, p. 19.

Macquarie Telecom submission, p. 19.

Macquarie Telecom submission, p. 20.

Macquarie Telecom submission, p. 21.

Optus,Submission in response to the ACCC's issues p@@tus submission), October 2011,
Conf. p. 3/Pub. p. 3.

31
32
33
34
35
36
37

18



Optus submitted that the relevant services—LCS, VahBR PSTN OA—are
differentiated (from DSLAM-based services) and floatsome purchasers of the
exempted services, alternative sources of suppbeé&s seekers’ products) will not be
acceptable substituté®.

Optus submitted that alternative services are sotstitute for wholesale customers
which require®

= voice-only services

= a multicast service or complex services

= national coverage

= ubiquitous coverage within the exempt ESAs

= a ‘switchless long distance’ service to supplyltrey distance market
* not to pay switching costs (moving from Telstratmther carrier).

Optus submitted that residential and corporate/gowent customers have different
requirements to residential customés.

Optus stated that there are a range of complexcesiuraditionally supplied over
Telstra’s PSTN network, which are required by dgporate and government
customers. Optus stated that it is able to offemtiajority of its products using its
‘Opﬂjs Evolve’ IP-based VPN platform delivered tathernet or the ULLYc-i-c] [c-
i-c]

Optus submitted that the nearest equivalent setwittee WLR service offered by
Optus Wholesale is the residential grade, RBT (@agial Broadband and
Telephony)*? [c-i-c] [c-i-c] * Optus submitted that it generally sells bundleit®o

and broadband products rather than voice-only fisdo its wholesale customéfs.
Primus

Primus considered that the key market is for fiked voice services. It considered
that no viable new sources of fixed line voice g@y are likely to emerge in light of
the transition to the NBKf

Primus stated that limitations of ULL-based sersiceduce their substitutability for
the resale servicés.

Telstra

Telstra made extensive submissions on the markeitcbn and substitutability of
wholesale and retail services for the resale ve@egices and related retail products.

38

Optus submission, Conf. p. 12/Pub. p. 12.
39 Optus submission, Conf. p. 13/Pub. p. 12.
0" Optus submission, Conf. p. 15/Pub. p. 15.
*1 Optus submission, Conf. p. 16/Pub. p. 15.
2. Optus submission, Conf. p. 17/Pub. p. 17.
3" Optus submission, Conf. p. 17/Pub. p. 17.

4 Optus submission, Conf. p. 13/Pub. p. 13.
%> Primus,Submission in response to the ACCC's issues pg@senus submission), October 2011,
p. 2.

" Primus submission, p. 2.

19



Telstra submitted that there are a range of cortgegubstitutes available to end-
users of fixed voice services, including fixed lband, bundled fixed broadband and
voice, and mobile servicdSTelstra stated that there are a number of regaiice
providers of each of these types of services iretteampt ESAS®

Telstra cited Attachment F to its submission, tla@e&€Report, and stated that ‘it is
also necessary to recognise the role of self-supplyLLS operators of resale
products... The availability to a purchaser of WLRHa§ option (switching to ULLS
access) represents a viable form of substitution\foR."*°

Citing the Sundakov Report, Telstra submitted thiat‘'uncontroversial’ that
DSLAM/ULLS services are close substitutes for WILR,S and PSTN OA?

Substitutability of VoIP services

Telstra submitted that the ACCC'’s view on the sitilistbility of VoIP services for
traditional fixed voice services was ‘outdated’ rasent market data show that there
is strong uptake of VolP productsTelstra submitted that carrier-grade VolIP is
‘economically and technically substitutable forditonal PSTN voice services?

Telstra submitted that tHe-i-c] [c-i-c] Statement explains that carrier-grade VolP
services can provide an equivalent voice servideattitional PSTN services,
provided the data information packets which aredmaitted over the IP network are
afforded priority over other data packets in thevoek (thereby ensuring that voice
packets continue to be transmitted when the netigockngested)® The Statement
also stated that ‘an industry-wide agreed solusdn place today for calling
emergency services on VoIP’ and that ‘the voicanetogy to be used in the NBN is
exclusively VolP’>*

Substitutability of mobile services

Telstra stated that mobile voice services had lasmme increasingly substitutable
since the ACCC's previous exemption inquiries, with quality, features and price of
mobile services ‘improving] significantly’ in reaéyears’ Telstra submitted that
[c-i-c] [c-i-c].>®

47 Telstra, Telstra’s response to the ACCC'’s inquiry into vagythe exemption provisions in the

final access determinations for the WLR, LCS an@iNPOA services - Issu€aper(Telstra
submission), Pub. p. 23/Conf. p. 27.

Telstra submission, Pub. p. 23/Conf. p. 27.

Telstra,Response to the ACCC's inquiry into varying thengt@ion provisions in the final access
determinations for the WLR, LCS and PSTN OA sesvidasues paper: Attachment F — The
ladder of investment and the exemption provisiohseport for Telstrg'Cave Report’), October
2011, p. 9.

Telstra submission, Pub. p. 24/Conf. p. 28; Qias&irategic Advisors, Inquiry into Varying the
Exemption Provisions in the Final Access Deternmdaret for the WLR, LCS and PSTN OA
Services (Sundakov Report), 14 October 2011, p. 7.

Telstra submission, Pub. p. 24/Conf. p. 28.

Telstra submission, Pub. p. 28/Conf. p. 32.

Telstra submission, Pub. p. 25/Conf. p. 29; Telattachment J, para [22].

Telstra attachment J, para [44].

Telstra submission, Pub. p. 28/Conf. p. 33.

Telstra submission, Pub. p. 28/Conf. p. 33.
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Telstra submitted that, as concluded by KPMG aedlindakov Reporithe
evidence is compellinghat mobile voice services are a close substitrtéxed line
voice services in Austrafia

Substitutability of bundled voice and broadband/ges

Telstra submitted that bundled voice and broadlsandces are a close substitute for
voice-only services, and should fall within the samarket® The popularity of fixed
voice and data bundles has increased significantjte [c-i-c] [c-i-c].>®

Corporate and government market

Telstra submitted that the market for corporate gmeernment customers is ‘strongly
competitive’, and that the need for an access sd¢ekmirchase resale WLR did not
jeopardise an access seeker’s ability to win cotgra supply these customé?s.

Geographic dimension

Telstra submitted that the ESA is the appropria@ggaphic dimensioff, and that it
would be ‘inappropriate and unnecessary for the @msion to identify a broader (or
narrower) geographic dimension for the relevantketsrfor corporate and
government customer&’,

2.1.4 ACCC views on definition of the relevant prod  uct markets

For the purposes of considering the exemptionsfuihietional activities of interest

are the supply of wholesale inputs into voice-adyices and the retail supply of
these services. The relevant scope of the prodadtehat the wholesale and retail
level is discussed in this section.

Wholesale supply of inputs into voice-only resatndces

The ACCC notes that access seekers purchasingghkerservices may typically
purchase a bundle of WLR, LCS and PSTN OA servigkshree of these resale
services are required inputs for an access seel®ovide a suite of retail PSTN
voice services (including access, local calls, A0 international calls, fixed to
mobile calls) over Telstra’s network.

The ACCC is of the view that, at its narrowest, thlevant market definition would
include alternative wholesale voice-only produbts tact as substitutes for the WLR,
LCS and PSTN OA services. Suppliers of equivaleotipcts would provide a direct
constraint on Telstra’s supply of the resale sesiic

It appears that there is a limited supply of sudbssitute wholesale products. Service
providers have submitted that it is not ‘commelgigiable’ to supply equivalents

to the resale services. Generally, access seefeesifivested in infrastructure for the
purposes of self-supply, rather than wholesale lsupp
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Telstra submission, Pub. p. 29/Conf. p. 34.
Telstra submission, Pub. p. 29/Conf. p. 35.
Telstra submission, Pub. p. 29/Conf. p. 36.
Telstra submission, Pub. p. 30/Conf. p. 37.
Telstra submission, Pub. p. 42/Conf. p. 53.
Telstra submission, Pub. p. 43/Conf. p. 54.
Optus submission, Conf. p. 13/Pub. p. 13.
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Optus submitted that Optus Wholesale’s ResideBti@hdband and Telephony
product (RBT) is the nearest equivalent servictéoWLR servicé? howeverc-i-c]
[c-i-c].®® Optus submitted that it generally sells bundleit&@nd broadband products
rather than voice-only products to its wholesalstamer<? [c-i-c] [c-i-c]®’

Where supply of wholesale equivalent services @lable, it is usually subject to a
variety of restrictive conditions imposed by theeker.

The details of these conditions are discussed peAgdix |I. Such conditions can
include[c-i-c] [c-i-c]°®

These conditions significantly increase the costeltwice providers of alternative
voice-only resale services relative to Telstra&ate services, and accordingly limit
the degree of substitutability. In addition, the @C understands that alternative
voice-only resale services may be only offeredaas @f a bundle with data services,
to encourage service providers to purchase botticesrfrom the reseller.

The ACCC notes that service providers may purckaseto-end call services as an
alternative to purchasing PSTN OA and sourcing tben switching and
transmission inputs. For example, a service prawdeald purchase WLR and LCS
directly from Telstra but purchase end-to-end seilices from a wholesaler such as
AAPT or Optus. The ACCC notes, however, that thisusd not be considered a
substitute service to the PSTN OA, because thenalige wholesaler will still need
to acquire PSTN OA from Telstra as an input fomit®lesale end-to-end voice call
service.

The substitutability of alternative wholesale vopreducts are described in the
section below.

Retail markets

Despite limited wholesale competition for the sypmli voice-only resale services,
competition in retail markets (customer switchingréertically integrated retailers of
voice-only services or to other products substitigtdor fixed line voice services) has
the potential to provide an indirect constrainfl@tstra’s supply of WLR, LCS and
PSTN OA.

Broadly speaking, there are trends in retail marketvards greater demand-side
substitution for fixed voice-only services. End-tssappear increasingly willing to
switch to bundled voice and broadband, VoIP andilaaervices. Importantly,
however these trends are still developing. In aaluitwhile many end-users may
perceive the alternative retail services as effectubstitutes, there appear to be
particular segments of the markets for which thetetle substitutability for a fixed
voice-only service.

In terms of wholesale market constraints, thereeapgpto be enduring limitations to
substitution to alternative means of supply. Irtipatar, there are limitations to
supplying fixed voice services via alternative wdsalle services.
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Optus submission, Conf. p. 17/Pub. p. 17.

Optus, Optus response to ACCC request for mamk@tmation, pp. 3—4. See Appendix F for more
details on the ACCC's request for market informatio

Optus submission, Conf. p. 13/Pub. p. 13

Optus, Optus response to ACCC request for mamkatmation, pp. 3—4.

See Appendix I.
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The following sections analyse both the degreesofi@hd-side substitutability in
retail markets for fixed voice-only services and ttegree of substitutability offered
by alternative sources of supply for voice resalwises.

Demand-side substitutability

The resale services are used to provide retaibevegcvices. Therefore, it is necessary
to consider alternative products that end-usergoachase to acquire voice services,
as they provide an indirect constraint on the spppt pricing of the resale services.
The wholesale demand for resale services is defroad the demand for retail voice
services provided over the fixed line network.

Retail customers can obtain voice services in albairaf ways. For example, they
can purchase:

= a suite of traditional voice-only services providmebr a fixed line network

= voice services as part of a bundle of voice anddiivand services provided on a
fixed line network

= a Voice over Internet Protocol (VoIP) service, tally offered as a bundle with a
broadband service, such as a Naked DSL product, and

= voice services provided over a wireless networkhsas a mobile voice or
bundled mobile voice and data service.

There are trends in the market towards greatetisutioisn for fixed voice-only
services. End-users appear increasingly willingefdace traditional fixed voice-only
services for bundled products, VolP and mobileises/

While the general trend in the retail market is&od¢ greater substitution for fixed
voice-only services, there is still demand for esanly services. The ACCC
considers that the degree of substitutability dfer particular market segments or
customers. For instance, some businesses mayeeaidae-only lines for complex
services, alarms and point of sale equipment ss&FIPOS? Access seekers have
submitted that other services, such as bundledce\amnd broadband services, are not
effective substitutes for voice-only servic@Some alternative retail services may be
considered a strong substitute by particular mas&gtents, such as younger
consumers, whereas for other segments they magsbestibstitutable.

The degree of substitutability of a suite of tremhal voice-only services with
alternative means of purchasing voice servicessisudsed below.

Bundled voice and broadband products

In previous decisions, the ACCC defined the bundigide and broadband market as
separate from the market for traditional voice-asgyvices. This approach largely
reflected the significant proportion of custometso either purchased only voice
services or purchased broadband services sepafiaaitheir voice service (often
from a different supplier).

However, recent trends indicate both increasingatehior data services by retalil
customers and an increasing adoption of bundlecevamd broadband services,
especially by residential customers.
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Macquarie Telecom submission, pp. 11-12.
Macquarie Telecom submission, pp. 11-12.
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Table 2.1 shows that the number of fixed voice-@a@gvices in operation (SIOs) in
Australia has been declining steadily since Sep&r2b07, when the reporting
requirements commenced under the Telstra Custommssss Network Record
Keeping Rule (CAN RKRJ! Meanwhile, the number of broadband subscribers in
Australia has been increasing, as shown by taBlé&ow.

Table 2.1: Fixed voice-only services in operation

Sep-07| Jun-08 Jun—-09 | Jun-10

Fixed voice-only SIOs (millions) | 6.8 6.5 6.2 6.1

Source Telstra CAN RKR reports 2007-2010.

Table 2.2: Fixedline broadband subscribers in Australia, for ISPs vith more
than 1,000 subscribers

Dec-08| Jun-09] Dec—09 Jun-10 Dec-10 Jun—11

Total fixed line broadband

subscriberg? (‘000) 5,090 5,102 5,092 5,129 5,379 5,405

Source Australian Bureau of Statistics (ABS), Internet Attiiy Australia, June 2011 (The ABS notes that itada
for some broadband subscriber numberd¥ec 2008 and June 2009 are unreliable)

The increasing demand for data services is fuithestrated by ABS figures which
show that the total volume of data downloaded pertgr has increased from 55,434
terabytes in June 2008 to 277,202 terabytes in 20h&’>

Access seekers submitted that 60 per cent of &&ddiked lines in operation remain
voice-only, citing the ACCC’Snapshot of Telstra’s Customer Access Netwerit

31 December 2016. The most recent CAN RKR data shows that 5.6 mmilservices
in operation were voice-only, out of a total of®illion services in operation, or 58
per cent”’> Access seekers, such as Macquarie Telecom, haweitsed that this data
proves that ‘there is a market for voice-only seegiwhich is distinct from a market
for bundles of voice and broadband services'.

Telstra submitted that the number of voice-onlgéishown in th&napshot
overstates the number of voice-only customersappsedc-i-c] [c-i-c] **

The ACCC considers that Telstra customers who @sela voice product provided
via the copper network and a broadband productigedwia Telstra’s HFC network
are not voice-only customers. Removing Telstra’€Hlistomer numbers from the

L ACCC, Inquiry into varying the exemption provisions ie final access determinations for the

WLR, LCS and PSTN OA services — Issues p&smtember 2011, p. 57; ACCC,
Telecommunications competitive safeguards for 20201Q p. 19.

2 This includes all broadband subscriber numbeasegliby the ABS (including DSL, cable, fibre)
minus satellite, fixed wireless, mobile wirelessdather broadband. Due to unreliable satellite
data, an assumption has been made for the numkatailite subscribers in Dec 2010.

3 Australian Bureau of Statistics, 8153.0 — IngtrActivity, Australia, June 2011 and June 2008.

" Macquarie Telecom submission, p. 5.

S ACCC,Snapshot of Telstra’s Customer Access Netasrit 30 September 2011.

® Macquarie Telecom submission, p. 1.

" Sundakov Report, Attachment G to Telstra’s Subimis pp. 17-18; Telstra submission, conf.
p. 36.
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CAN RKR figures reduces the percentage of voice-bnés to[c-i-c] [c-i-c] per cent
of total SIOs as at June 2011. This indicatesdtatbstantial share of lines remain
voice-only.

The ACCC has considered whether the share of thregsare voice-only should be
reduced further to reflect the purchase by somsmesrs of multiple lines to a single
premises. This approach calculates the proporti@ustomers that are voice-only
rather than the proportion of lines that are vaoér. The ACCC recognises that a
small number of these lines may be currently usedil-up internet acces8.
However, the ACCC considers that many of theses lrepresent multiple voice lines
to business premises, which are used either faevaervices or for services like fax
machines, point of sale (EFTPOS) equipment ananalgwhich cannot readily be
provided using IP-based services).

In the ACCC's view, it is not relevant, for the pose of assessing substitutability,
whether these lines are purchased individuallydpasate customers or purchased as
multiple lines to a single premises. The ACCC harsctuded that these secondary
lines form part of the relevant market for the msgs of this inquiry.

Nevertheless, there is evidence that end-usensgylarly residential customers, are
increasingly acquiring bundled voice and broadbserdlices. The Australian
Communications and Media Authority (ACMA) recentgported that 52 per cent of
Australian residential consumers acquire bundledmanication services. Of these,
95 per cent include fixed voice as part of the beiraehd 84 per cent include internet
services’?

The ACCC notes that consumers are likely to baettd to a bundled service by its
price. The price of acquiring fixed voice and brbadd services in a bundle is usually
less than the total price of acquiring the two s®w separately. Consumers may also
prefer to deal with a single service provider aeckive only one bill for voice and
broadband services, which is a standard featuagboindled servic®

Furthermore, retail service providers often ofighotle of business’ discounts to
corporate and government end-users, if the custporehases all of its
communications needs from the same supplier. Indeedorate and government
customers often prefer the convenience of dealiiyg avsingle supplier. Optus has
submitted that it is an important factor for regtadl to be able to offer ‘whole of
business’ deals for large business and governmesomers”

The potential for substitutability of bundled sees for traditional voice is also
illustrated by the relative prices for bundled $s#% compared to voice-only services.

Telstra has submitted modelling which indicates$ tha current pricing of bundled
voice and data services, for a range of differemterusage levels (average, upper-

8 As at June 2011, approximately 5 per cent ohgdirnet connections were dial-up. Source:

Australian Bureau of Statistics, 8153.0 — Intevhetivity, Australia, June 2011.

ACMA, Communications Report 2009-10 series, ReporT@ke-up and use of voice services by
Australian consumersNovember 2010, p. 26.

ACCC,Telstra’s local carriage service and wholesale lneatal exemption applications: Final
decision and class exemptjohugust 2008, p. 42.

Optus submission, Conf. p. 16/Pub. p. 16.
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middle and high), is likely provide an effectivebstitute for some voice-only users in
the event of a SSNIP of 510 per c&nt.

Similarly, analysisindertaken by the ACCC (see table G.3 in appenjlixn@icates
that there is a range of bundled products availdt@emay be substitutable for voice-
only customers (for varying levels of usage) basegrice. In particular, the price
level of these services mean that a voice customagrbe able to substitute a voice-
only product for a bundled product with little a» hange in their monthly bif?

However, whether a particular customer will switebuld depend on their
awareness/acceptance of the bundled product assviikir willingness to commit to
a contract and to bear any upfront costs assocatachcquiring the bundle (see
appendix G).

The ACCC does not consider that it is necessargdoh a concluded view on
whether bundled voice and broadband products legly lio be in the same market as
voice-only products for the purposes of the exeomgtivariation inquiry.

VolP

Broadly speaking, there are three different kinidgaP services available to
consumers:

» POTS* emulation via soft-switching and the ULLS—The a&sceeeker uses the
normal voice band of the copper line to connedaadard (POTS) telephone to a
Multi-Service Access Node (MSAN) or a DSLAM withvaice card that can
terminate both DSL and voice-band traffic. Thistaggh has been adopted by
carriers such as Optus.

= Carrier-grade VoIP via an Internet Access Deviag tie ULLS/LSS—The end-
user connects a standard telephone to an Intectets& Device that converts the
voice call to VolP at the end-user premises. ThHies&ransferred to the exchange
and the access seeker’s equipment over the broddioamection, and involves
class-of-service prioritisation to ensure call gyalThis approach has been
adopted by carriers such as iiNet, Internode an@d. TP

= Application layer VolIP via the ULLS/LSS—The accegsgker provides a voice
service through a full IP solution over the broattbaonnection, using either a
VoIP handset or software on a computer to emulééeahone, for example,
Skype or non-Class of Service specified VolP sexwitom a carrier.

Consistent with previous decisioftehe ACCC considers that VolIP services
provided via POTS emulation are technical subst#tdior a traditional voice service
because the experience from the consumer’s pergpésidentical.

8 sundakov Report (Attachment G to Telstra’s Subinig), pp. 12—25.

8 Note that this substitution is expected to bgdr one-sided. A voice-only customer could
substitute to a bundled voice and broadband produotsponse to a SSNIP for voice-only
services, and simply not use the data service. Mew@ bundled customer would be less likely to
move to a voice-only product in the event of a SSKir bundled products because these
customers are likely to still want a data service.

A Plain Old Telephone Service (POTS) is a traddil voice service provided on the fixed line
network.

ACCC,Telstra’s local carriage service and wholesale lneatal exemption applications — Final
decision and class exemptigorgigust 2008, p. 43..
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Furthermore, the costs to end-users of a POTS é@mmuloice service are unlikely to
vary significantly from the costs of fixed line ei services. For the purposes of this
inquiry, the ACCC will refer to these services &S emulation to distinguish them
from other VolP services

The ACCC previously considered that carrier-graa @pplication-layer VolP was
unlikely to be substitutable for fixed line voicergices due to quality and service
provision limitations® However, it is likely that the substitutability cérrier-grade
VoIP for traditional voice services has improved @&nincreasingly improving in
both quality and relative cost.

Major carriers, such as iiNet, TPG and Internodieraarrier-grade VolP solutions
using a range of analogue telephone adapter (A®K}iens and/or VolP-enabled
phones, usually sold as part of a bundle with bvaad service®’

Analysis undertaken by the ACCC (shown at tablei@ &ppendix G), illustrates that
many of these bundled services are priced withiange that many end-users,
particularly those with medium and high usage ate®services, could switch from a
voice-only service to a VoIP service for littlermw change in cost, in the event of a
SSNIP of the resale services.

The ACCC acknowledges Frontier Economics’ submisdiowever, that there does
not seem to be any evidence of retail supply ofds@one VolP®

The ACCC acknowledges that, in order to use aaragrade service, consumers must
acquire either a VolP-enabled phone or modem wiA #&echnology. This

equipment may involve upfront costs to end-usehscvmay limit the

substitutability of these services. The ACCC uni@derds that, for residential
customers, most service providers will supply ggsipment at no cost to the
customer if the customer signs up to a serviceraonfor a period, typically 12 or 24
months.

In the past, the ACCC has acknowledged that VolAcequality variation may limit
its substitutability for fixed voice-only servicadowever, recent research by the
ACMA indicates that VoIP services are increasirggen as substitutes for traditional
voice services in terms of quality. The ACMA hasritfied that 18 per cent of VolP
users have chosen a VolIP service that directlytsutes! for their fixed line voice
service®® The ACMA has also found that 84 per cent of restiéé customers and

68 per cent of small and medium enterprises (SMEs)g a VoIP service indicated
they were either satisfied or very satisfied withit VoIP service in a 2010 survéy.
The ACMA has noted that increasing take-up of beddlolP and broadband
services was a factor in reducing PSTN revenuecandections”

8 ibid., p. 44..

87 See carrier websites on VolP products and relegeibment.

8 Frontier Economics submission, p. 13.

8 ACMA, Take-up and use of voice services by Australiaseorers 2009—10 Communications
report series: Report 2, 18 November 2010, p. 30.

ACMA, Australian consumer satisfaction with communicatisarvices2009-10
Communications report series: Report 3, 2 Decerdd20, p. 27.

ACMA, Changing business models in the Australian comnatioits and media sectors:
Challenges and response strategi2809-10 Communications report series: RepatB84lanuary
2011, p. 6.
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The ACMA expects the number of VoIP users to ineesdue to improved familiarity
with the technology as well as increased supplg-sitd demand-side interést.
Consumer familiarity is likely to increase over éinparticularly because the primary
type of voice service to be provided over NBN Clidise network will be a form of
carrier-grade VolP.

The adoption of carrier-grade VolIP by end-usera sisbstitute to fixed line
telephony, however, is still developing. The ACMashnoted a Roy Morgan survey
that 16 per cent of Australians use VolIP in the &pas at June 20£The ACMA
report, however, did not distinguish between agpion-layer VolP services
(including Skype) and carrier-grade VotPTelstra’s expert Sundakov stated with
regard to VolIP thdic-i-c] [c-i-c]*®> The ACCC notes that this early stage of
development is reflected in the customer figureleadling providers of carrier-grade
VolIP services—iiNet reports having 163,100 VolPtooers (as at June 2010) and
TPG reports having 107,000 VolIP customers (aslat2Di1)® These figures
currently represent a small fraction of overalkfixine SIOs.

Regarding VolP functionality, the ACCC has previgusted the issues regarding
facilitating connection to emergency services numlaad availability during power
outages. These issues have been raised by some accesss¥tahe Telstra’s
submissions have also sought to address these isSuredakov has noted theti-c]
[c-i-c]®° The ACCC also notes Telstra’s witness statemesrnigsion, Attachment J
to Telstra’s submission, regarding the Communicatidlliance arrangements to
address the issues of emergency services calléola’® The ACCC considers that
these may be factors that affect substitutabibtysome segments of the market, but
may be less of a concern for others.

On the whole, the ACCC considers that bundled \&i& broadband services are
increasingly substitutable for fixed line voice\sees, although the degree of this
substitutability is likely to vary for different genents of end-users.

Due to its lower service quality, the ACCC maingaihe view that application-layer
VoIP represents a weak substitute for fixed linee@services. Unlike carrier-grade
VoIP, application-layer VolP is subject to inhergnility issues associated with the
‘best efforts’ nature of such services, which caugpgality to drop when there is
internet congestion.

Mobile services

Another potential source of demand-side substmuganobile services. The ACCC
must consider the likelihood of consumers switchimmgiobile services in the event
of a SSNIP in fixed voice services.

9 ACMA, Take-up and use of voice services by Australiaswmers 2009—10 Communications

report series: Report 2, 18 November 2010, p. 19.
ACMA, Take-up and use of voice services by Australiasworers 2009-10 Communications
o report series: Report 2, 18 November 2010, p. 13.
ibid.
% Sundakov Report (Attachment G to Telstra’s Subiig, p. ii.
% jiNet 2010 annual report; TPG 2011 annual report.
% ACCC, Inquiry into varying the exemption provisions i final access determinations for the
WLR, LCS and PSTN OA services — Issues p&smtember 2011, p. 57.
For example, AAPT submission, pp. 23-24.
Sundakov Report (Attachment G to Telstra’s Subioiy, p. 15.
Telstra attachment J, para [27].
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Previously, the ACCC has stated that, from a denp&nsipective, mobile use may be
viewed by the majority of consumers as a compleneetiteir traditional fixed line
services rather than as a substitdtén reaching this view, the ACCC noted, among
other factors, that the increase in mobile phoms&tptions has not been fully
‘offset’ by an equivalent decrease in fixed sersié This view was supported by Dr.
Rob Albon’s finding that:

... the relationship between fixed-line and mobileatgks does involve some true
‘substitution’ ... [but] ... the more dominant charatdéc between fixed-line and mobile
networks appears to be one of complementaritytingléo calls between fixed-line and
mobile networks — fixed-to-mobile (FTM) and mobtkefixed (MTF)1%

Recent evidence suggests that the degree of fo«edebile substitution in the
Australian market is changing. As shown by tab& fixed line SIOs have fallen in
recent years while the number of mobile SIOs hasgrapidly*®* In addition,
figure 2.1 shows that mobile-originating voice ti@has continued to grow as a
proportion of total voice traffic, while total vadraffic has been falling. Mobile
traffic increased from 16.4 per cent of total vdicfic minutes in 2005—-06 to
38.2 per cent in 20091 It should be noted, however, that this trend heenb
affected by the decrease in fixed voice minutesl disedial-up internet, which has
fallen significantly as mode of internet access.

Table 2.3: Fixed and mobile SIOs in Australia (in nilions)

2001-02| 2002-03| 2003-04| 2004-05| 2005-06| 2006-07| 2007-08| 2008-09| 2009-10

Fixed 11.4 11.6 11.7 115 11.3 10.9 11.0 10.[7 10

Mobile 12.7 14.3 16.5 18.4 19.8 21.3 22.1 24P 26

Source: ACMA communications report 2009-10.

The ACCC also notes recent research which indi¢ghtgsan increasing number of
Australian households choose to not acquire a fixedservice and instead use
mobile-services as their primary mode of voice camitation. Based on survey
data, the ACMA reports that the proportion of Aakém consumers going mobile-
only for voice communications has reached 14 pet€&8compared to around 6 per
cent when Dr. Albon undertook his analysis in 2806.

101 ACCC,Fixed services review declaration inquiry for thells, LSS, PSTN OA, PSTN TA, LCS
and WLR—Final decisiqrduly 2009, p. 22.

102 ACCC,Fixed services review declaration inquiry for thells, LSS, PSTN OA, PSTN TA, LCS

and WLR—Final decisigrduly 2009, p. 22.

R. Albon, ‘Fixed to Mobile Substitution, Complenarity and ConvergenceAgendavol.13, no.

4, 2006, pp. 319-320.

ACCC, Telecommunications competitive safeguards for 20201Q Table 2.2.

ACCC, Telecommunications competitive safeguards for 20201Q Figure 2.1.

ACMA, Communications Report 2009-10 series, Report 2ke-Tg and use of voice services by

Australian consumerdyovember 2010, p. 21.

R. Albon, ‘Fixed to Mobile Substitution, Complentarity and ConvergenceAgendavol.13, no.

4, 2006, p. 313.
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Figure 2.1: Fixed and mobile call minutes 2005—-0® 2009—14°®
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Source ACCC RAF RKR reports 2005-06 to 2009-10 and Telstra dmaparts.

It is important to note that the trend towards @asing fixed-to-mobile substitution is
not uniform across all market segments. Accordm8@€MA research, the preference
for fixed voice services over only mobile servicesreases as the age of respondents
increases. Younger residential customers are nkety ko ‘cut the cord’; around one
third of mobile phone users aged 18 to 24 repdrding no fixed line connection in
their household®

It appears that consumers with low incomes are muate likely to go ‘mobile-only’
than are high income consumers. Recent researtttelyCMA found that
consumers with low incomes are increasingly usiofpitas as their sole
communication device. The ACMA'’s research indicabed consumers with a
household income of less than $25,000 and onlypbioae type are more likely to
have a mobile phone (22 per cent) than a fixedpimene (21 per cent}’ The ACCC
understands that this may be due to the ongoireglfcosts, such as line rental,
associated with a fixed line service. Converselyrepaid mobile service can be
acquired with relatively few ongoing fixed costs.

The ACMA has also found household structure plagarain whether consumers
choose to go ‘mobile-only’. Mobile users livingshared households or under
boarding arrangements are less likely to have adoes fixed line service at home,
compared to those living with others with whom tiséare a personal relationship.

108
109

ACCC, Telecommunications competitive safeguards for 22096 Figure 2.1.

ACMA, Communications Report 2009-10 series, Report 2ke-Ti@ and use of voice services by
Australian consumerdjovember 2010, pp. 21-23.

ACMA, Community research into consumer behaviours aritidés towards telecommunications
numbering and associated issukgy 2011, p. 19.

ACMA, Communications Report 2009-10 series, Report 2ke-T@ and use of voice services by
Australian consumerd&jovember 2010, p. 23.
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The ACCC understands that business customers miagbékely than residential
customers to make a complete substitution frondficemobile. AAPT submitted
that businesses prefer to offer customers a fixeoVoice contact number over a
mobile number* This likely reflects the lower cost of untimed &calls on the
fixed line network compared to the cost of timetlsci mobile numbers.

From a price perspective, the ACCC'’s telecommuitoatservices index shows that
since 1997-98, the price of mobile services habratat a greater rate than fixed
line services as shown in table 2'2.

Table 2.4: Telecommunications services index, 1998-to 2009-10

o0} (@) o — A [a2] < 0 (o] N~ (e0) ()] o
¢ 393 39 33 7% 38 3 %
N~ [e0] (e} o — [aN] (92} < Te} (e} N~ 00} o
o o o o) o o o o o o o o o
(o)} (o)} (o)} o o o o o o o o o o
— — — N N N N N N N N N N

PSTN

services 100.0 95.0. 884 83.2 81.0 819 821 81.1 758 71.6 67.7 659 62.0

Mobile

services 100.0 949 824 76.8 75.2 759 735 64.0 59.7 58.3 55.1 50.8 51.8

Source: Data from Telstra, SingTel Optus, AAPTnR$, Vodafone, Hutchison, Vodafone Hutchison
Australia (VHA), and Virgin Mobile; pricing plansd other published information.

The introduction of ‘bucket plans” for mobile services has made local calls and
calls to other mobiles more attractive to residdrdonsumers. This appears to be
reflected in both a decline in the cost to end-sisémobile calls and an increase in
mobile usage, as shown in figure 2.2 below.

12 AAPT submission, p. 30.

13 ACCC,Telecommunications competitive safeguards for 2209g Table 7.1.

114 Bucket plans offer a fixed monetary value that be spent on particular call services. The price
paid for the plan is, in general, substantiallyslégan what the provider states the value of irediud
calls to be.
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Figure 2.2: Revenue per minute and minutes of useybmobile subscribers, 2006
to 2011 (forecast)

22,000 e Minutes  —8— Revenue per minute 20,40
@ 20,000 @
E 1B.000 su.asg
EE 16,000 $0.32 ¥
9 1400 028 §
g 12,000 8024 g
10,000 $0.20 .

Jun-06 Dec-06 Jun-07 Dec-07 Jun-08 Dec-08 Jun-08 Dec-09 Jun-10 Dec-10 Jun-11f
Source; CBA, Talstra, SingTel Optus, HTA

In general, the mobile price premium is less apmatew than it was a decade &gpo.
Increasingly competitive plans, which include aavolume of call minutes and
SMS, are being offered by mobile service providArsalysis undertaken by the
ACCC (shown at table G.5 in appendix G) illustrates many mobile price plans
(for different levels of usage) are now within aga that could see further demand-
side substitution in the event of a SSNIP.

Some pricing features of a fixed line service aretypically replicated by mobile
service providers and as such will likely limit teetent of fixed-to-mobile
substitution in particular market segments. Inipalar, fixed line networks provide
for untimed local calls, which will most likely ctinue to be an attractive feature to
end-users who make lengthy local calls. In 2009#i®average call duration on a
fixed line SIO was four times that on a mobile $t&which potentially highlights the
tendency of end-users to utilise fixed line ratiw@n mobile services for long local
calls.

Conversely, in other market segments, mobile sesvace perceived to offer
additional value because of the convenience provigemobility. Mobile services
are commonly substituted for fixed line serviceseantain situations, such as when a
consumer is away from their home or place of bissin®lobile devices also offer a
wider range of functionality, such as the abilitysend and receive SMS messatfes
and, for some newer devices (e.g. smartphones)|,enséant messaging and data.

On the basis of the evidence above, the ACCC cerssitiat for some groups of
consumers, mobile services represent a substdttierrthan complement for fixed

15 Australian Communications and Media Authority (4&), Communications Report 2009-10
series, Report 2 — Take-up and use of voice sertigeustralian consumers8 November 2010
(ACMA report). p.21; TelstraResponse to the ACCC'’s inquiry into varying thengptéon
provisions in the final access determinations fer WLR, LCS and PSTN OA services — Issues
paper: Attachment F-Mobile voice services as a substitute for fixe@-Moice serviceEKPMG
Report’), October 2011, p. 22.

Based on data from ACCCgelecommunications competitive safeguards for 2209 Figure

2.1 and Table 2.2. As previously noted, fixed Modume data may also include dial-up internet
minutes.

Some fixed line service providers may also giwstemers the ability to receive SMS on a home
phone.
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line voice services. The ACCC notes, however, ttvabthers—for example, many
older consumers and business customers—theseesmery not be economic
substitutes. The ACCC does not consider it necgssarach a concluded view on
whether mobile services are in the same markah®purposes of this inquiry.

Conclusion

The ACCC notes there are trends in retail commuioics market towards greater
demand-side substitution from fixed line voice-oséyvices to other services capable
of providing voice functionality.

However, the ACCC also considers that demand sildstution is still developing.
Voice-only lines still represent up to 58 per cehtotal fixed line SIOs, indicating
that a large number of end-users have not actsugbgtituted to other products to-
date. As noted above, there are also a number ietnsegments for which
substitution would be less likely than others.

The ACCC does not consider it necessary to reacmeluded view on product
market definition in this matter. For the purposégs analysis, the ACCC has
considered Telstra’s market power (and therefoeeetfect of the exemptions) on the
basis of the broadest possible retail product mat&enition including traditional
voice-only services, bundled voice and broadbandcss, carrier-grade VolP
services provided with broadband services, andpitoe extent, mobile services.

The ACCC notes that if Telstra is found to have keapower based on this broad
product market definition it will also have marlgwer based on a narrower
definition.

The ACCC again notes that, under Part XIC, the AGCabt required to precisely
define the market but rather market definitionng dool in a broader framework that
can assist the ACCC'’s analysis of whether the exemprovisions will or will not
promote the LTIE.

Wholesale alternatives for the supply of voice-ongsale services

In addition to the potential constraints imposedrefstra for the supply of voice-only
resale services through customer switching to attesl products, it is relevant to
establish whether there are other constraintsetkiat from alternative sources of
wholesale supply (including through retailers selfplying wholesale services).

Broadly speaking, there are five alternative mdanaccess seekers to supply voice
(and, in some cases, broadband) services to cestibmers, apart from purchasing
resale services from Telstra. These involve a semiovider:

= purchasing ULLS and investing in their own infrasture (DSLAMs and
switching equipment)—to provide voice and/or braautb services

= purchasing resale voice-only services from otheesg seekers that have their
own infrastructure and use the ULLS to self-supid to sell wholesale
services—to provide voice-only services

= purchasing wholesale DSL from Telstra or other ss@eekers that have their
own infrastructure and use the ULLS to self-su@pig to sell wholesale
services—to provide broadband services (includingPy
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= providing mobile voice/data services using theinawobile network or by
purchasing access to a mobile network operatotisar&—to provide voice
and/or data services, or

* investing in an alternative fixed network—to proeidoice and/or broadband
services.

This section analyses the substitutability of thedsernative means of supply as
alternatives to acquiring Telstra’s resale services

ULLS

The ACCC considers that voice services providedgiaccess seekers’
DSLAM/MSAN infrastructure and the ULLS can provide effective substitute for
WLR and LCS® Access seekers can use these inputs to provideliygvoice
service to end-users, or, alternatively, to supyhplesale voice services to other
access seekers.

Depending on the access seeker’s infrastructuveyaletypes of voice services can be
provided using the ULLS. These include:

= Plain Old Telephone Service (POTS)
= POTS emulation (using a voice card or MSAN), and
= Carrier-grade Voice over Internet Protocol (VolIP).

If a ULLS-based access seeker has a DSLAM and gnalBSTN switching
equipment, it may choose to provide a POTS, whrolviges a traditional voice
service. Most access seekers have not made invastmdegacy PSTN switching
equipment which has been used historically by Talstr its copper network, and
(given this has been surpassed by IP switchinghtdolyy) are unlikely to make such
investments in the future.

Access seekers that have a softswitch and PSTMWagpt@nd some additional
equipment—including a voice card for POTS emulaboan ATA at the end user
premises for VolP) can use the ULLS to provideesthOTS emulation or carrier-
grade VolP. Both of these means of supply enalilesscseekers to provide a voice
service comparable in quality to a traditional PSidite service. This is the common
approach to providing voice services, in conjurnctioth broadband services, adopted
by access seekers.

However, access seekers have submitted that th&UH hot fully substitutable for
Telstra’s resale services for a variety of reasbesussed below.

First, several access seekers submitted that delfers inferior Service Level
Agreements (SLAs) for the ULLS compared to the Sbffered for the WLR
service™'® Optus submitted that end-users being servicedjusin.S must wait up to
four times as long as a WLR-based customer fot fastoration (even when the
access seeker has purchased an improved servioa fpm Telstra)®° This may
limit the substitutability of ULLS-based wholesalapply for particular segments of
the market such as corporate/government end-users.

18 |n this case PSTN OA will be purchased, alondhhie transmission services used by an access
seeker to connect its DSLAMSs back to its core netwo

19 Optus submission, Conf. p. 17/Pub. p. 17.

120 ibid.
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Second, access seekers have pointed out that L4 h& available on all lines as
some lines have ‘blockers’, such as large pair gggtems, that prevent the supply of
broadband services on the line. In these casesgavily services are the only fixed
line services that can be provided to the retat@mer and Telstra’s resale services
are the only means of supplying these servicesuOgptbmitted that, despite being an
established service provider with its own DSLAMrastructure, Optus still uses a
significant number of Telstra resale services wialbbw Optus to provide a number
of business services and services to areas whelr8 il not availablé** The ACCC
has previously estimated that approximately sewsrcent of SIOs within the
ACCC'’s exemption footprint cannot be supplied byll$tbased competitors due to
deployment of pair gain systerff.

Third, access seekers submitted that using ULLStla&id own infrastructure to
supply vcl)zics:e-only services is not ‘commerciallybl. Macquarie Telecom hgs-i-
c] [c-i-c]

Consideration of the costs of infrastructure inmestts required to supply voice
services over DSLAMs is included at Appendix J.

The ACCC considers that access seekers’ submissiomg the low commercial
viability of providing voice-only services in pasflects the higher profit margins on
the supply of broadband and bundled voice and tyaradi services, compared to
voice-only services. Access seekers prefer toheie déwn infrastructure to provide
more profitable bundled and broadband services.d¥ew in the event of a SSNIP
for WLR, the commercial viability of using ULLS gupply voice-only services may
increase.

Fourth, Optus submitted that corporate and govenhiigstomers require certain
‘enhanced features’ that cannot be supplied usiogss seeker infrastructure, without
investments by the retail customer. Optus submtttat{c-i-c] [c-i-c]*** These
‘enhanced features’ can, however, be supplied ub@§VLR without further

investments by retail customers. Macquarie Telesobmitted thafc-i-c] [c-i-c].*?

It is important to note that the largest servicavpders with potentially the greatest
capacity to viably supply equivalent resale sewiethe LCS and WLR services
continue to purchase Telstra’s resale servicegrdtan wholly self-supply. The
access seeker respondents to the ACCC’s markatyntive DSLAM-based
competitors such as Optus, AAPT, iiNet, Macquae&etom) acquired the majority
of WLR services sold by Telstra as at March 20ttpanting for approximatelje-i-
c] [c-i-c] per cent of all WLR SIOs arjd-i-c] [c-i-c] per cent of WLR SIOs in the
Exempt ESAS?® As a specific example, Optus acquires WLR[éskc] [c-i-c] per
cent of its CAN wholesale access services (WLR +8ISI0s) in the Exempt
ESAs' This implies that even an access seeker withltamative supply options
available to Optus (ULLS, DSLAMs with POTS emulatiooice capability, a HFC

121 ibid., pp. 24-25.

122 ACCC,Inquiry into varying the exemption provisions i final access determinations for the
WLR, LCS and PSTN OA services — Issues p&asmtember 2011, p. 57.

Macquarie TeleconRSTN voice replacement — business maddevember 2011.

Optus submission, Conf. p. 17/Pub. p. 15.

Macquarie Telecom submission, pp. 5, 12.

See Appendix F.

Optus, Optus response to ACCC request for mamf@tmation,.
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network, fibre network assets) still may require YWLR to service a considerable
portion of its customer base.

Optus has submitted that some service providersratain customers supplied via
resale services, despite having deployed DSLAMberrelevant area, because such
customers do not consider a DSLAM-based serviceffactive substitute for
Telstra’s resale servicé®

The ACCC is of the view that access seekers’ inghd provide equivalent services
may reflect their past infrastructure investmertisiens. Many access seekers have
not invested in DSLAMs with voice capability orswitching equipment with the
capability to provide ‘enhanced features’ to endrasvith traditional analogue
(legacy) equipment. To service customers requttiege ‘enhanced features’,
significant investments would be required by aceeskers or their retail customers
to allow the substitution of ULLS for Telstra’s eds services.

The ACCC considers that the supply of voice sesvicging the ULLS (in particular
via POTS emulation) is a substitute for Telstr&'sale voice services for supplying
fixed line voice services and should be taken tpdre of the relevant market.

However, ULLS is not fully substitutable for thesade services for supplying all end-
users. Certain customers, including corporate/govwent end-users, may require a
higher quality of service (such as faster faultoesgtion times) than can currently be
provided using the ULLS. In addition, ULLS-basegsly is not capable of providing
the full range of features required by certain cosrs, on the basis of access seekers’
current infrastructure.

In regard to fault restoration times for ULLS and.R/ the ACCC notes that the
Telecoms (Customer Service Guarantee) Standard 14 Yetail Customer Service
Guarantee (CSG) benchmarks for fault restoratitwe. fAult restoration times depend
on the location of the end-uséf.The CSG benchmarks represent minimum service
restoration times for retail customers.

Telstra has submitted thiati-c] [c-i-c] The statistics on fault restoration times for
ULLS and WLR submitted by Telstra shdevi-c] [c-i-c]*** The ACCC notes that
Telstra also offers its wholesale customers fdsidt restoration times than the CSG
benchmarks at additional cost. Telstra did not pl®@gtatistics on faults restored
faster than required by the CSG benchmarks.

The ACCC also notes that the CSG benchmarks dapmy to ‘sophisticated
business-oriented’ services.

Alternative fixed networks (HFC, fibre networks)

Another potential constraint on Telstra’s supplyesdale services arises from the
supply of voice services using alternative fixetlnetworks. A number of alternative
fixed networks are in operation (to varying degyeeshe exempted areas, including:

= Hybrid Fibre Coaxial (HFC) networks operated bystia, Optus and TransAct
(Neighbourhood Cable), and

128 Optus submission, pp. 8-9.

129 http://www.comlaw.gov.au/Details/F2011L004 & cessed at 14 December 2011.

130 Telstra Telstra’s response to access seekers’ submissitetACCC'’s inquiry into varying the
exemption provisions in the final access deternimatfor the WLR, LCS and PSTN OA services,
6 December 201%. 25.
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= Geographically-limited fibre networks, serving e@ntbusiness customers and/or
business parks or discrete residential areas.

The ACCC has previously considered that voice @moddband) services provided
over HFC networks are substitutable for copper-thaséce services from the
perspective of most end-users. However, it notatighch services were not widely
available.

Optus uses its HFC network to provide residentialesers with voice and
broadband services, as well as pay television sesviOptus has previously submitted
to the ACCC that it does not use the HFC netwonravide services to business
customers as the network is not configured to pl@tine standard of services
required by these customéré The ACCC understands that additional infrastruetur
investments would be required to provide the SLAG f@atures required by these
customers (although it is not clear to what extbase issues may have been
addressed during Optus’ 2010 upgrade to DOCSI%e8tthology on its HFCY*?

Consistent with previous decisions, the ACCC casrsidhat the existence of
alternative networks does not provide a good substfor Telstra’s resale services in
many cases. These networks are often geographiraitgd and, particularly in the
case of the HFC networks, are not configured teipewholesale access services.
While these networks may be a competitive altevedtr the owners of the
networks, they are limited in the extent to whikbyt provide a suitable supply
substitute for other access seekers.

The ACCC has treated the supply of voice servicethese alternative networks,
where available, as within the relevant marketgherpurposes of the exemptions
inquiry. However, the ACCC recognises that in mgaggraphic regions these
networks do not offer an alternative to Telstr&sale services.

Wholesale DSL

Wholesale DSL can potentially be used by an aceesker as an input to providing a
‘best efforts’ VoIP service or potentially a carrigrade VolP service as an alternative
to the supply of fixed line voice services. Theages the substitutability at a retail
level between carrier-grade VolP and fixed lineceoservices, the greater will be the
willingness of retail service providers to switchacquiring a wholesale DSL service
rather than a voice-only resale service to supplgescustomers. For example, if
retail customers were indifferent between voiceises provided via VoIP and fixed
line services at prevailing market prices, a redailvice provider will choose the
wholesale service (DSL or voice-only resale) tH#drs it the lowest cost way to
service a particular customer.

To the extent that substitution between these mtsdat a retail level is imperfect (see
discussion above), this will limit the willingneséretail service providers to switch
between these wholesale sources of supply.

131 Optus,Optus submission to Australian Competition and @amar Commission on Telstra’s
December 2007 exemption application for fixed 8eevices in the Optus HFC arglelarch 2008,

132 Optus, media release, ‘Optus upgrades cablalberal to deliver supersonic speeds in Brisbane,
Melbourne and Sydney’, 2 August 2010; DOCSIS 3Data Over Cable Service Interface
Specification 3.0, an international telecommunimagi standard that provides higher-speed data
transfer over an HFC network than previous speatifins.
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There are a number of carriers, including Telsjatus and AAPT, which currently
offer wholesale DSL services. As at 21 Novemberl2@klstra offered wholesale
ADSL2+ in 2,113 ESAs across Austratia,including all 215 ESAs in the ACCC's
Exemption ESA List. This indicates that this supgbtion is widely available to
access seekers.

The ACCC understands, however, that the Telstrdeghte DSL service is not suited
to providing a naked DSL retail service to an esdruas Telstra requires the use of
an underlying PSTN voice service. Optus submitted[c-i-c] [c-i-c] *** This would
limit an access seeker’s ability to provide VolPaasubstitute to a traditional voice
service.

An access seeker could still use a wholesale D8licgefrom a non-Telstra supplier
(e.g. Optus or AAPT) in order to provide a subsdible VolP service without an
underlying PSTN service. It is not clear to whatkeex this is occurring. For example,
the ACCC understands that Opfas-c] [c-i-c].**

The ACCC understands that, from a retail perspecawviumber of providers—
including iiNet, TPG and iPrimus—offer end-useraithed Naked ADSL and VolIP,
although many of these services may be providetubkie ULLS, rather than
wholesale DSL.

The extent to which a carrier-grade VolP solutioald be deployed over a wholesale
DSL service, using a third party’s DSLAM infrasttue, depends on how this
infrastructure is configuredParticularly important will be whether the wholes&ISL
service enables the prioritisation of differentficaclasses across the DSL link. This
prioritisation is required in order to supply carrgrade VoIP. It is not clear how
many of the current wholesale DSL services in tlagket offer this capability.

Alternatively, a more generic wholesale DSL serdoald be used to supply a ‘best
efforts’ VoIP servicé® However for the purposes of this inquiry, the ACEGd&s not
consider ‘best efforts’ or application layer Vol asubstitute for fixed line voice
services.

Wholesale mobile services

It may be possible for a fixed line service provitteshift to using wholesale mobile
services as an input for supplying retail voiced(data) services. As for VolP, the
willingness of retail service providers to subgstirom a wholesale voice-only
product to a wholesale mobile service will dependle degree of substitutability at
a retail level between mobile and fixed line sesgic

In recent years, the number of wholesale mobileiselacquirers has grown. Mobile
virtual network operators (MVNOSs), such as VirgioMle, Dodo and other fixed
line access seekers, are reselling mobile serpigehased from the mobile network
operators (Telstra, Optus and VHA) to their retastomers.

133 Telstra, ADSL Enabled Exchangesvailable at:

http://www.telstrawholesale.com.au/products/dataliband/adsl/ads|-reports-plans/index.htm.
Optus,Submission in response to the ACCC's issues p&ptober 2011, Attachment 4: Answers
to ACCC questions on Wholesale DSL, p.2.

Optus, Optus response to ACCC request for mamkatmation.

In contrast to carrier-grade VolP, a ‘best efbXolP service does not ensure high Quality of
Service through the prioritisation of IP packets.
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A number of mainstream ISPs are offering mobilegdand mobile data) services
alongside fixed line VoIP and data services, inchitgéase these providers would have
an improved ability to respond to a SSNIP in fixieé prices by shifting to mobile
services (or VoIP services).

Conclusion

For the purposes of this inquiry, the ACCC has mered third party supply of voice
services using the ULLS and other networks (sudhe$iFC) is part of the relevant
market for supply of wholesale voice services. Hosveto the extent that suppliers
of these services have used their wholesale cafyabilself-supply rather than supply
other access seekers, the constraint on Telstrasordirectly through their retalil
activities. Further, there are particular issuedeaisited with these forms of supply
that limit their substitutability for Telstra’s whesale WLR, LCS and PSTN OA
services, to serve particular customers.

There is also scope for retail service providersuiostitute to acquiring other forms of
wholesale supply such as wholesale DSL and moeilaces. However, this will only
be economically attractive to the extent that thesgrong substitution between fixed
line voice, VoIP and mobile services at the rd&aikl. The ACCC understands that
there is significant proportion of residential asaporate/government end-users that
still require a fixed voice-only service. This willerefore limit the substitutability of
these alternative sources of wholesale supply.

2.1.5 ACCC views on the geographic extent of market s

The second dimension of a market definition typycebnsidered by the ACCC is the
geographic dimension.

The opportunity for demand-side substitution atghegraphic level may be
significantly limited because of the cost to enéysf obtaining supply in alternative
regions. Specifically, the re-location involvedaioquiring fixed line services from
within an alternative region would likely cost faiore than any potential cost saving.

On the supply-side, there are further complicatiorsssessing substitutability at the
geographic level. For instance, the ACCC has prshonoted that it may be difficult
for service providers to quickly redeploy supplyaiternative geographic regions

because fixed line networks often involve sunk mmapy investments and long lead

times!®’

In 2008, the ACCC determined that it was appropriatuse Exchange Service Areas
(ESAs) as the basic geographic unit for its assessof competition at the wholesale
and retail leveld®

However, access seekers have submitted to the AB&Ghe national level is more
appropriate as corporate/government end-usersreemiéegrated service provision,
where all of their communication needs are providgthe same supplier. Integrated
service provision delivers advantages relatingoilmvenience to
corporate/government end-users. Telstra (and paligriither service providers)

137 ACCC, Telstra’s local carriage service and wholesale Ineatal exemption applications - Final
decision and class exemptjohugust 2008, p. 31.
138 ibid., pp. 57-58.
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typically offers ‘whole-of-business’ discounts tapply all of a retail customer’s
business.

Access seekers have further submitted that, freompaly-side perspective, the
economies of scale and scope associated with apgregtworks and providing
integrated services mean that a national levehi®ee appropriate geographic
dimension.

The ACCC considers that competition can only beigtely assessed by examining a
geographic region narrower than the national makethey are, the exemption
provisions apply to specific ESAs. Diversity in coatitive characteristics across
ESAs, means it may not be appropriate to adopbadar geographic unit for
competition analysis. In addition, the ACC@isipirical data is, in general,
disaggregated by ESA’ For these reasons, the ACCC considers that therE®Ains
the appropriate geographic dimension for the pwemdthe current exemptions
variation inquiry.

While the ACCC intends to use ESAs as the geogcajtit for its assessment of the
effect of the exemption provisions, it does notlyrthat each ESA is considered a
discrete geographic market. As access seekersshibvaitted to the ACCC, the
economies of scale involved in the provision o&ftidine services suggest that a
ULLS-based competitor would not enter the retaithein one ESA alon&"?

In particular, the ACCC notes that implications éompetition resulting from the
exemption provisions may extend beyond the bouadanf individual ESAS,
particularly in the case of competition for intelg@G service provision to
corporate/government end-users. These implicahans been considered by the
ACCC in forming its decision.

2.2 State of competition in the relevant markets

2.2.1 Approach to assessing the state of competitio nin the
relevant markets

Once the relevant markets are defined, the neptist® assess the state of
competition in the relevant markets. In assessiegtate of competition, the ACCC
notes that it should not be limited to a staticlgsia entailing a description of current
conditions and behaviour. The assessment showdatount for dynamic factors
such as the potential for sustainable competitioenterge and the extent to which the
threat of entry (or expansion by existing supp)iemnstrains pricing and output
decisions.

The concept of ‘effective competition’

At the theoretical level, the concept of ‘perfecimpetition’ describes a market
structure in which no producer or consumer hagrtheket power to influence prices.
Economic theory suggests that perfectly competitinaekets have a large number of
buyers and sellers, goods/services are perfectitubs, all firms and consumers

139 ACCC,Telstra’s local carriage service and wholesale lneatal exemption applications: Final
decision and class exemptjolugust 2008, pp. 56-57.

140 AccCC, Telstra’s local carriage service and wholesale Ineatal exemption applications: Final
decision and class exemptjohugust 2008, p. 58.
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have complete knowledge about the pricing/outpuaisitens of others and all firms
can freely enter or exit the relevant market.

In reality, these conditions are rarely found iy amarket or industry—even those in
which competition between rival firms is relativéhense. It is certainly not a
realistic threshold for fixed line telecommunicasomarkets given that:

= many services are provided by a small number ofigess, in a situation where
the incumbent as owner of the only ubiquitous Ideap remains the predominant
provider of most (if not all) essential inputs.

= the industry is characterised by economies of sealgpe and density over large
ranges of outputs.

= gservices are often differentiated from each other.
= there are constantly evolving service types andowkt technologies.

The concept of ‘effective competition’ recogniske practical limitations of the
theory of perfect competition. Definitions of sustiandard are always difficult, but
some characteristics can be highlight&tEffective competition:

» is more than the mere threat of competition—it rexgithat competitors be active
in the market, holding a reasonably sustainabléetgrosition

= requires, that, over the long run, prices are datexd by underlying costs rather
than the existence of market power (a party magt halegree of market power
from time to time)

= requires that barriers to entry are sufficienthy land that any degree of market
power will be competed away in the long run, sd #rgy degree of market power
is only transitory

= requires that there be ‘independent rivalry indathensions of the
price/product/service [packag¥&f, and

= does not preclude one party holding a degree okeh@ower from time to time,
but that power should ‘pose no significant rislptesent and future
competition’**?

These five factors are indicators of the extewldich competition constrains the
market participants to supply products and servi¢@sgiven quality at prices that are
based on efficient costs.

The OECD has referred to effective competitiorele¢ommunications in the
following way:

Effective competition is concerned not only witle tbility to control prices and costs for
products and/or services, but also with consumeetits such as quality of service, a range of
services available to consumers, efficient openadiofirms in a market and innovative service
provisions as weft**

141 This is not intended to be an exhaustive chariaetion of effective competition.

142 Re Queensland Co-operative Milling Associatiod ahd Defiance Holding Ltd (1976) 25 FLR

169.

In general, however, market power must not be us@ way that would constitute a ‘misuse of

market power’.

144 OECD, Indicators for the Assessment of Teleconioations Competition DSTI/ICCP/TISP,
2001, p. 6.

143

41



Factors which are relevant to a competition assessin

When assessing the effectiveness of competiti@ngarticular market, the ACCC
examines a range of structural and behaviourabdtanistics. This includes (but is
not limited to) factors such as:

= structural factors, including the level of concatitn in the market

= the potential for the development of competitionhie market (including planned
entry, the size of the addressable market andemastand height of barriers to
entry, expansion or exit in the relevant markets)

= the dynamic characteristics of markets, includingagh, innovation and product
differentiation, as well as changes in costs amkprover time, and

= the nature and extent of vertical integration ia tharket.
2.2.2 Competition in the wholesale voice-only marke t

As noted in section 2.1, the most direct competitonstraint on Telstra’s supply of
the LCS, WLR and PSTN OA services will come frotemadative supply of
substitutable wholesale resale services. This@ectnsiders the state of competition
in the market for wholesale inputs for voice-onéy\sces.

Previous ACCC views

In the ACCC’s 2008 decisions regarding the LCS, WAl PSTN OA exemptions,
the ACCC considered that the wholesale market dareronly resale products did not
display the characteristics of particularly comipeti markets because of the
following factors:

= Telstra still controlled the infrastructure by whithe majority of voice services
are provided.

= There are significant barriers to entry in the pgmning of an end-to-end
wholesale fixed voice bundle or a ULLS-based fixedte bundle.

= Telstra’s vertical integration and strong positiometail markets for fixed
telephony services affects the potential for coitigetentry in the wholesale
market'*

At the time, however, the ACCC noted the poteritaklternative suppliers of
wholesale services was emergffid.

The ladder of investment theory

The ‘ladder of investment’ theory was a key reagiwen by Telstra in support of its

applications for exemptions from the standard azoktigations (SAOs)*

According to this theory, which was developed bgf@ssor Martin Cave:
Competitors challenge an incumbent by offering isesswhich rely, as their market share

rises, less and less on the incumbent's assetwiareand more on their own. Thus,
competitors progressively build out their netwocksser and closer to their custom&fs.

145 ACCC,Telstra’s LCS and WLR exemptions applications: fiteision and class exemption —

public, August 2008, p. 95.
148 ibid.
147" The ‘ladder of investment’ is sometimes refeni@ds the ‘stepping stone’ theory.
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Applying this theory, the regulator initially all@rentrants to access a resale service
from the incumbent provider at a regulated pricec®resale-based competition is
established, and access seekers have begun toimwesir own equipment (for
example, digital subscriber line access multiplsX&@SLAMS)), the regulator
withdraws regulated access at the resale levelrdmeval of regulated access may
be phased in by gradually increasing the access pfithe resale service over several
years. Alternatively, the regulator may announe thgulated access to the retalil
service will no longer be available from some fetdate—that is, the service will be
exempted from regulation (in relevant areas).

Once regulated access has been removed, all asmsss's will be encouraged to
‘climb’ to the next rung of the ladder by investimgtheir own equipment. Otherwise,
they will have to negotiate their own commerciahtracts with access providers for
the supply of wholesale services. The processlioiting’ the ladder may continue
further if access seekers begin to build their omtworks in order to compete with
the incumbent.

Professor Cave has recommended that regulatorsédséeek to encourage entry to
higher ‘rungs’ of the ladder, as long as entryficient.* Professor Cave, and other
advocates of the ladder of investment approachsiders that facilities-based
competition is more sustainable than resale-bagegbetition and leads to greater
benefits for end-users’

Consistent with the ladder of investment theorg, ACCC considered that providing
regulated access to resale services, in the isidg@es of competition, would facilitate
access seekers’ investments in their own infragtragthat is, DSLAMS).

The ACCC considered that increased competitiohetholesale level for line

rental, local carriage and PSTN originating aceessgices (equivalent to Telstra’s
WLR, LCS and PSTN OA services) was likely once as@eekers had established
the capability to supply fixed line voice servieesng their own equipment and the
ULLS. The ACCC believed that ULLS-based competitwouild have an incentive to
provide wholesale services to other access seekbes to exploit unused capacity on
their networks or to take advantage of economiesalie’™*

148 M Cave,Statement by Professor Martin Cave of Warwick BassirSchool, University of Warwick,

UK for Mallesons Stephen Jaques on infrastructox@stment consideration in relation to
Telstra’s request for LCS and WLR exemptidiarch 2008, p. 1. This statement is available at:
http://www.accc.gov.au/content/index.phtml/itemi@I246.

M Cave,Applying the ladder of investment in Australia -h&tule A, Annexure 1 of Telstra’s
submission in response to Telstra application ifced line services exemption in Optus HFC
network areasDecember 2007, p. 1. This submission is available
http://www.accc.gov.au/content/index.phtml/itemi@é382.

Body of European Regulators for Electronic Comivations (BEREC) (formerly European
Regulators GroupRevised ERG common position on the approach toogpiate remedies in the
ECNS regulatory framework — Final versjdviay 2006, available at:
erg.eu.int/doc/meeting/erg_06_33 remedies_commaitigro_june_06.pdf.

ACCC,Telstra’s LCS and WLR exemptions applications:lfitecision and class exemption-
public, August 2008, p. 6.
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Submissions

Telstra submitted that the wholesale market issiasingly competitive, citing the
decrease in WLR SIOs since September 260 Telstra submitted that the number of
companies acquiring the ULLS has increased frorto1l6 since September 2007,
while the average number of ULLS-based access se#keach exempt ESA has
doubled to 4.4 over the same peridtTelstra noted that the number of ULLS lines
has tripled since September 2007, reacksriec] [c-i-c] lines in June 2011, while
WLR SIOs and PSTN OA and LCS traffic hded-c] [c-i-c].***

Telstra submitted that there were at least fo@radttive providers of resale voice
services in the exempt ESAs and that self-suppthede services was also
constraining Telstra’s behaviour in relation to supply of WLR, LCS and PSTN
OA services> Telstra noted that the number of alternative eesatvice providers is
not necessarily indicative of the level of compefitin the wholesale market.

Telstra submitted that, since the exemptions cameeeffect, it has continued to
commercially supply resale voice services at timeesar similar prices that have been
in place from 20058°° Telstra stated that this demonstrates the verycmapetitive
constraints it faces within the exempt ESAs aral key reason why extensive entry
of alternative resale providers to the market fetncurred>’ [c-i-c] [c-i-c], which
Telstra submits to be evidence of the price cortipetiess of its resale services.

Telstra submitted thafic-i-c] [c-i-c].**°

Optus submitted that Telstra is currently chargirjg-i-c] [c-i-c] per month for
WLR.1®

Optus submitted that the expected restraint ontfbé&dsmarket power from alternative
wholesale suppliers has failed to materialiseoted that Telstra is currently charging
above the current regulated rate for WLR. Optusrstibd that Telstra will be even
less restrained in the exercise of market powdénerifuture with exemptions’
scenario, stating that it is highly likely that $eh will take ‘more extreme action
once the exemptions are confirmé®.’

Optus submitted that, to the extent that the aditera resale services are not
acceptable substitutes, Telstra will have marketgron respect of the exempt
services in the ‘future with exemptions’ scenaffo.

Optus submitted thd¢-i-c] [c-i-c] ***'®*Optus submitted that it was not able to
compete effectively with Telstra becausdmf-c] [c-i-c]*®°

152 Telstra,Response to the ACCC'’s inquiry into varying them@tion provisions in the final access

determinations for the WLR, LCS and PSTN OA sesvidesues pape©October 2011, Pub. p.
30/Conf. p. 37.

Telstra submission, Pub. p. 5/Conf. p. 5.

Telstra submission, Pub. p. 30/Conf. pp. 38—-39.

Telstra submission, Pub. p. 31/Conf. p. 40.

Telstra submission, Pub. 7/Conf. p. 7.

Telstra submission, Pub. 7/Conf. p. 7.

Telstra submission, Pub. p. 7/Conf. p. 8.

Telstra submission, Pub. p. 33/Conf. p. 42.

180 Optus submission, Pub. p. 26/Conf. 26.

181 Optus,0Optus submission in response the ACCC's issues papanfidential submissigrOctober
2011, pp. 26-27.

Optus, Confidential submission, pp. 12-13.
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Primus submitted that the exemptions provide Talsith the ability to compromise
competition. It stated that competition to provideale services has not emerged
across the relevant geographic aréa®rimus submitted that Telstra’s price
discrimination in relation to exempt services hamgened competition by increasing
the resellers’ costs and this has had the effecaohing the LTIE®’

AAPT stated that Telstra is utilising its marketyaw to raise the WLR price in
Exemption areas above the price in declared adeapite there being no cost-based
justification for such differentiatiof® AAPT stated that the price of WLR in exempt
areas has been raisedae-c] [c-i-c] compared to the efficient price of $22.84
determined by the ACC&?

AAPT stated that there is no competitive marketarce-only services as Telstra is
the only wholesalet’®° AAPT submitted that the WLR price increases inékempt
ESAs][c-i-c] [c-i-c]*"*

AAPT submitted that some of the potential advefBerts of geographic deregulation
on competition identified by the OECD have matésead!’> AAPT submitted that by
raising the price of WLR in exempt areas, Telstraross-subsidising its competitive
variable charges (such as call charges) with tmeaoonpetitive WLR charg&?
Additionally, AAPT submitted that the exemptionsgiTelstra the ability to force
access seekers into whole of business deals for WlaRblended price higher than
the regulated pric¥*

AAPT submitted that the lack of alternative provalef wholesale resale services
reflects technical limitations that limit the abyliof access seekers to provide resale
services that are equivalent to Telstrd’.

Macquarie Telecom stated tHati-c] [c-i-c]*"®

Macquarie Telecom submitted that there is effettine wholesale competition in
supplying voice-only services and only limited wégdle competition in supplying

163 Optus, Attachment 4A, p. 5.

164 Optus, Attachment 4B, p. -i-c] [c-i-c].

185 Optus, Confidential submission, p. 17.

186 primus,Submission by Primus in response to the ACCC'#spaper October 2011, pp. 3—4.

17 Primus submission, p. 5.

188 AAPT, Submission by AAPT in response to ACCC'’s issuesrpitled inquiry into varying the
exemption provisions in the final access deternmmatfor the WLR, LCS and PSTN OA services,
October 2011, p. 6.

169 AAPT submission, p. 6.

170 AAPT submission, p. 25.

1 AAPT submission, p. 27.

172 AAPT submission, p. 5. AAPT cited Organisation Ezonomic Co-operation and Development
(OECD), ‘Geographically segmented regulation fé@demmunications’OQECD Digital Economy
Papers no. 173, 2010. The adverse effects identifiedheyOECD include: unfair bundling of
regulated and unregulated products; margin squ@egdatory pricing and cross-subsidisation;
under-investment in regulated areas; geographie mliscrimination; and refusal to supply
wholesale services.

173 AAPT submission, p. 6.

174 AAPT submission, p. 7.

175 AAPT submission, pp. 23-24.

176 Macquarie Telecom submission, p. 16; Macquarleden,Response to ACCC information
request 2 September 2011.
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broadband and bundled servi¢éSThe primary reason why access seekers invest in
infrastructure like DSLAMs and MSANSs is so thatylean provide broadband and
bundled voice and broadband retail services, nstipply wholesale voice-only
services.’®

Macquarie Telecom considered that the developnfemnholesale competition has
been constrained by a number of factors, includomcerns about Telstra’s capacity
to use its market power to ‘circumvent competituoa predatory retail conduct’ and
its ability to interfere with the provision of ULLServices-"®

In addition, Macquarie Telecom submitted that aiteservice provider has little
incentive to supply its competitors with wholespiteducts as it would prefer to make
its own retail sale than facilitate a competita@ae'®® Further Macquarie Telecom
stated that potential wholesale suppliers may ahoos to supply wholesale services
because such activities are viewed as ‘distractjdn[their core business of selling to
retail customers'®*

Macquarie Tleslzecom stated that it has attemptedbtaio alternative wholesale supply
[c-i-c] [c-i-c]

Herbert Geer submitted that the availability ofulated access to both ULLS and
WLR services promotes greater competition, andigesvgreater consumer choice,
than access to only the ULL)&®

The CCC submitted that Telstra remains the domisapplier of resale services in all
markets relevant to the inquit$ It submitted that competition for fixed line semes
(or resale services) is not effective in any gephimarea?®

The CCC stated that there is no realistic prospeeew sources of fixed line voice
services emerging that would have any material ahpa Telstra’s market power in
the supply of resale servic¥S.

ACN Pacific stated that wholesale markets for epabducts, particularly WLR, are
uncompetitive. It stated that Telstra is the ongble supplier and has demonstrated
that it can and will raise prices in exempt ESAatiee to prices in hon-exempt
ESAs!®

Evidence on the state of competition in the wholles@oice-only market

In considering the state of competition in the velsale voice-only market, the ACCC
has considered the following.

7 Macquarie Teleconmnquiry into varying the exemption provisions ie tinal access

determinations for the WLR, LCS and PSTN OA sesVieeOctober 2011, p. 1.
Macquarie Telecom submission, p. 8.
Macquarie Telecom submission, p. 8.
Macquarie Telecom submission, p. 6.
Macquarie Telecom submission, p. 12.
Macquarie Telecom submission, p. 10.
Herbert Geer submission, p. 3.

CCC submission, p. 1.

CCC submission, p. 1.

CCC submission, p. 1.

ACN Pacific submission, p. 1.
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Level of concentration

The ACCC notes that Telstra is the main supplighefwholesale voice-only market.
The ACCC has not been able to calculate the speuiirket shares of participants in
the wholesale voice-only market due to a lack edda

The ACCC notes that a number of access seekerstedhat Telstra is the only
wholesale provider of voice-only resale servit€d he wholesale market for resale
services was also identified as uncompetitive bymber of access seekéts.

The ACCC notes that there are few wholesale sugipdynatives for voice-only
services. The ACCC notes that the only potential §Hbased alternative wholesale
services available appear to be Optus’ RBT prodalstsAAPT wholesale products
such as Mid-Band Ethernet (MBE).

On the basis of figures available, the ACCC ndtes Optus has submitted that it has
[c-i-c] [c-i-c] standalone voice RBT accoutifsand AAPT has submitted that it has
[c-i-c] [c-i-c].*** Comparing these figures to the number of voicertinks indicated
by Telstra’'s CAN RKR data—5.608 million at Septemp@11°—and Telstra’s

1.21 million wholesale basic access lines (WLR $i@sat July 20113t is clear

that alternative supply of wholesale voice lingsresents a tiny proportion of the
overall wholesale voice-only market. Therefore,¢bepetitive constraint offered by
MBE and RBT are likely to be very limited.

The ACCC notes that there is a market for on-sglihTelstra’s resale services to
retail service providers (RSPs) as ‘re-suppliersesfile PSTN service§* Telstra
submitted that this is evideneecompetitively priced resale services. The ACCC
notes that the presence of resale service resdib@snot necessarily indicate
competitive pricing, for example AAPT has notedtiihavill pass higher WLR
charges onto wholesale custom&rsThe ACCC does not consider that wholesalers
using the WLR as a direct input for their wholessdevice could provide an effective
competitive constraint on Telstra’s supply of WLR.

Number of wholesale suppliers in the exempt ESAs

Telstra is the dominant provider of resale servindbe exempt ESAs, with
ubiquitous coverage and, as mentioned above, anastity market share.

As noted above, apart from on-sellers of Telstsaleservices, Optus and AAPT are
the only substantial alternative wholesale suppliesing their own infrastructure. The
coverage of their service is largely concentratgd-i-c] [c-i-c].

188 AAPT, Submission in response to ACCC issues papkOctober 2011, p. 24; Macquarie

Telecom, hquiry into varying the exemption provisions in f&Ds for the WLR, LCS and PSTN
OA servicesl4 October 2011, p. 11; ACN Pacifsyubmission of ACN Pacific Pty Limited3
October 2011.
189 ACN Pacific, AAPT, Macquarie and Primus.
190 Optus,Appendix A: Optus responses to ACCC request foketamformation 6 September 2011.
191 AAPT, Fixed line services geographic exemptions — regieesharket information21 September
2011.
ACCC,Snapshot of Telstra’s Customer Access Netwaer&t 30 September 2011 (this does not
take into account some broadband customers, sudr@s
Telstra, Annual report, 2011, p. 10; note thatRMines can be used to supply voice and
broadband services when used in combination with 6Swholesale DSL.
Telstra submission, Pub. p. 33/Conf. p. 45.
195 AAPT submission, p. 27.

192
193

194

a7



The ACCC notes that at March 201d-j-c] [c-i-c].**°
The ACCC notes that at March 201d-j-c] [c-i-c]**’
Wholesale voice-only price and non-price terms emaditions

According to submissions, Telstra is charging sigantly more in exempt ESAs—
typically, [c-i-c] [c-i-c]—than the cost-based, regulated WLR price of $22.84
contained in the ACCC’s FADs. While Telstra hagestahat its WLR prices are
generally unchanged from its previous ‘headlinehatercial rated?® access seekers
have submitted that rebates have been reducedluraivn since the exemptions
took effect.
[c-i-c] [c-i-c]*®°

Telstra has submitted that it does not place cmmditon the supply of voice—only
resale services, for example, in relation to minimzontract length, minimum
number of voice lines per address and minimum @sehmequirements?

AAPT and Optus have submitted examples of pricethigir wholesale voice
services]c-i-c] [c-i-C]

The ACCC notes that the monthly charge for Optoegte-only RBT product ifc-i-

c] [c-i-c] at March 2017 However, Optus has stated that it will only pravicbice-
only RBT subject to certain conditiofssi-c] [c-i-c].>°? These conditions are likely to
significantly increase the effective price of Optaiternative voice-only service.

The ACCC notes that Optus and AAPT generally sga@ftain terms and conditions
for their alternative wholesale voice-only servi¢ese Appendix | for more details),
including:

= [c-i-C]
= [c-i-c].

These conditions of supply are costs to acceseseskeking an alternative service
to WLR and may deter these access seekers frorhgming alternative services
offered by AAPT and Optus.

The ACCC notes there are differences in qualitgcfionality and service level
agreements (SLAs) between WLR and ULLS serviceghvbonstrain the ability of
access seekers to offer equivalent wholesale \aniteservices. These will be
discussed further in section 2.2.4.

Optus has noted that the inferior fault restorasiervice for the ULLS is ‘not
acceptable’ to business customers and businessoers have a strong preference
for the much faster restoration times offered bisffa for WLR service$®

1% “ACCC, CAN RKR.

197 ACCC, CAN RKR.

19 Telstra submission, Pub. p. 32/Conf. p. 41.

199 AAPT, Fixed line services geographic exemptions — regieesharket information21 September
2011.

Telstra submission, Pub. p. 41/Conf. p. 52.

Optus, Optus responses to ACCC request for marf@mation.

Optus,Submission in response to the ACCC's issues p&maober 2011, p. 14.
Optus,Submission in response to the ACCC's issues p&aober 2011, Appendix E.
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Macquarie Telecom also submitted that its custorfreesy of whom are retail
businesses) typically require the service qualitg BSTN line combined with the
low speed capability WLE*

These supply issues with ULLS would likely limittlability of access seekers to
offer WLR-equivalent wholesale voice-only servicessng the ULLS.

Potential for competition to develop

The ACCC has given consideration of the potentakcbmpetition for the supply of
wholesale voice-only services to develop.

Incentives to invest in the supply of voice-ontyises

The ACCC notes that there appear to be limitedntices to invest in alternative
methods to supply voice-only services.

Submissions for access seekers generally notddltbeing reasons for not
investing in voice-only services:

= margins are too lo’°
= alternatives voice services are not viable sutistfd®

= jtis not economically viable to supply voice-omsigrvices on a retail or wholesale
basis?’

Optus has submitted that it is not commerciallyplgeor ULLS-based access seekers
to supng%/ voice-only services in competition atlaokesale level with Telstr§c-i-c]
[c-i-c].

A key factor in determining the potential for cortipen to develop in the supply of
voice-only services is the business case for pialealternative providers to supply
such services.

The ACCC notes that many access seekers havdedst#bLAMs that cannot
provide a traditional POTS voice service (as dettfrom a VoIP servic@®) and
substantial additional investments would be regliceprovide a traditional voice
service. As noted in Appendix F, of the total numiieDSLAMs owned by access
seeker respondents to the market information regaely [c-i-c] [c-i-c] per cent of
these DSLAMSs were able to provide POTS emulationices as at March 2011.
Furthermore, the vast majority of thefej-c] [c-i-c].**°

Access seekers have submitted that DSLAM investsriersupply voice-only
services are not ‘commercially viable’ and that ¢hpital costs of DSLAM

204 Macquarie Telecon,etter to the ACCC16 November 2011, p. 3.

205 CCC submission, pp. 2—3; Primus submission.

208 primus submission; CCC submission, pp. 2-3.

207 AAPT submission, p. 25; Frontier Economics sulsiois, p. 14; Macquarie Telecoletter to the
ACCC 16 November 2011.

Optus submission, Pub. p. 13/Conf, p. 13

A POTS (Plain Old Telephone Service) voice serigcprovided using a traditional analogue
telephone and power is provided through the telephime. A VolP (Voice over Internet Protocol)
service delivers the voice service over the intemaguires power to be provided by the customer,
and may require additional equipment at the custsnpeemises or at the exchange (eg. certain
switching equipment). ‘Special services’, such BFEOS, alarms, metering, and traffic lights,
cannot currently be provided using VolP.

Appendix F.
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investments can only be recouped within a reasenadfback period when they are
used to provide broadband or bundled broadband\s@cvices, which produce
higher revenues than voice-only servités.

As discussed in appendix J, Macquarie Telecom stéxindetailed modelling
showing that there is no business case for thanegjinvestments*? Telstra also
submitted modelling by its consultant (the SundaReyort) showing that, even on
more optimistic cost and demand assumptions, ikare business case for access
seeker investments in DSLAMSs to self-supply voiodéyaservices or to offer
wholesale services at current WLR prices in thevgxeareas.

Both these models produce estimates of the thréghr@e that would be required to
induce investment and supply of voice-only servibes are above the current WLR
price in exempt areas.

On certain assumptions, the Sundakov Report estdriaat the WLR price threshold
would be betweeft-i-c] [c-i-c] for an existing supplier of voice and data selvite
[c-i-c] [c-i-c] for a wholesale-only new entrafif Macquarie Telecom stated that the
required investments would become commerciallyleiainly if [c-i-c] [c-i-c].***

The ACCC has had regard to the results producdzbthymodels. Given the
assumptions and parameters used in the model8GB€E considers that Sundakov’s
model may provide a lower bound estimate of thegthold WLR price that would
make investment in DSLAM infrastructure for the yigson of voice services viable,
while Macquarie Telecom’s model may provide an uiymeind estimaté"®

The ACCC considers that the financial modellinggasis that the business case for
investment in the supply of equivalent voice-ordywvices does not create strong
incentives for new wholesalers to enter the market.

Costs to retailers of sourcing alternative supply

Furthermore, retailers would face additional caestd scale issues in seeking supply
from wholesale service providers in addition tostiel—for example, a retailer will
face substantial set-up costs to invest in additiBusiness-to-Business (B2B)
systems in order to purchase services from a walgetor indeed multiple
wholesalers in the exemption footprint) other thafstra.

Optus has submitted thiati-c] [c-i-c]**°

Such costs may restrict a potential wholesalerktyabo attract retail customers to
switch to their wholesale products from Telstraateservices.

For example, AAPT submission, p. 25; Primus saisiohn; CCC submission, pp. 2-3.
Macquarie TeleconRSTN voice replacement — business maddevember 2011.

Telstra submission, Pub. p. 33/Conf. p. 44.

Macquarie TeleconRSTN voice replacement — business madevember 2011.

The ACCC has also identified what appear to bergand/or inconsistencies in Sundakov’s
model. For example, the maintenance costs for ggehof provider outlined in Sundakov’'s
explanatory document do not seem to be consistighttiee maintenance costs in the model. The
explanatory document and model also appear todmngistent with regard to site lease costs.
However, the effect of these inconsistencies onrbdel’s overall conclusions may not be
material.

2% Optus, Pub. p. 17/Conf. p. 18.
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Impact of vertical integrating on incentives to pide wholesale voice-only services

The willingness of service providers to supply vdsalle services to other access
seekers depends on access seekers having incantivegke use of spare capacity or
obtain economies of scale.

However, in the case of vertically integrated ss\providers, the benefits from
making use of spare capacity or obtaining econowofissale will be weighed against
the potential costs from providing wholesale sersito other access seekers that
compete with them at the retail level.

The ACCC considers that vertically integrated ssr\providers will likely have
incentives to favour their own retail businessestipularly when the profitability of
retail supply exceeds that of wholesale supplysTiiplies that vertically integrated
service providers may choose not to supply resaldces, even when they have
spare capacity. Alternatively, they may impose teand conditions on supplying
resale services to ensure that any expected lagsailf profits as a result of supplying
a retail competitor will be at least offset by firefits earned from supplying resale
services.

Vertically integrated service providers may haveemtives to discriminate where
providing equivalent access to infrastructure sswvimight risk profit contribution,
that is:

= when a materially higher return is available omitegupply than from providing
resale services, and

= effective competition in retail markets would reésalthe erosion of excess
profits.

Vertically integrated service providers may hawe iticentive and ability to engage in
both price and non-price discrimination in favofitheir own retail business units.
Vertically integrated providers may judge that ¢egsor declining, to supply
competitively-priced resale services to a resaketaompetitor (or potential
competitor) would allow them to obtain at least samhthe retail customers currently
(or potentially) served by that competitor.

Aside from Telstra, Optus and AAPT are also veltydategrated service providers
that offer wholesale voice services.

In response to the ACCC's issues paper, Optus dtdairihat the arguments
regarding the incentives of vertically integratedyiders are ‘more likely to be the
perspective of an incumbent, rather than a chadlemtpolesaler’ and that
‘challengers..., which have lower market share amefamargins, are more likely to
want to voluntarily take on wholesale customét§Optus has submitted that it is a
committed provider of services to its wholesaleteoers and currently offers both
retail 2‘1%" resale ULL services via using its DSLANSOptus submitted thét-i-c]
[c-i-c]

27 Optus submission, Pub. p. 11/Conf. p. 11.
218 Optus submission, Pub. p. 11/Conf. p. 11.
219 Optus submission, Pub. p. 11/Conf. p. 11.
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Supply of resale services by wholesale-only aceeskers

The ACCC notes that there is a potential altereaiivresale service supply by
vertically integrated access seekers. An accesesesth substantial infrastructure
investments could decide to become a wholesalesargplier in competition to the
incumbent access provider, Telstra. A wholesalg-tagale service supplier would
not have the same incentives as vertically integratccess seekers/providers to
discriminate as they would not be competing with riasellers in retail markets.

Submissions from access seekers, however, inditat@ wholesale-only business
strategy on the copper network is not viable.

Impact of NBN roll-out on incentives to commencelesgale supply of voice services

Access seekers have generally noted that the NBlgub®?°

= creates uncertainties for wholesale providersjlretavice providers and
investments.

= increases the risk of investing in voice services.

The ACCC considers that the NBN roll-out impactsservice providers’ incentives
to supply resale services in a range of ways, tiwehich are as follows.

First, in the transition to the NBN, vertically @grated service providers may have
greater incentives to build and strengthen thgiutations and customer bases. This
would ensure that they are in a stronger positbaiake advantage of economies of
scale and new opportunities to provide servicestal customers. These incentives
may, in turn, reduce their incentives to offer teservices to resellers that are
currently competing to build their own reputati@msl retail customer bases on the
existing copper network.

Access seekers have submitted that Telstra is iclgahigher WLR prices in the
exempt ESAs. The ACCC notes that this may refletstfa’s reduced incentive to
supply WLR at the cost-based FAD price, in orderdostrain the ability of WLR
resellers to compete at the retail level and all@hstra to build a larger retail
customer base on the CAN in preparation for the NBN

The ACCC also notes that fixed line telecommunaregicustomers are unlikely to
switch suppliers on a frequent basis. Establishingarket presence and customer
base before the NBN deployment is therefore a kgperative for prospective retail
service provideré?* Access seekers may be disadvantaged in areas thiegrbave a
limited presence because it is likely that cust@mwal migrate to the NBN with their
existing retail service providers.

Second, the roll-out of the NBN increases the oisikavestments through asset
stranding.

NBN Co released an information guide titlédigrating to the National Broadband
NetworK in August 2011 detailing procedures and timefrarfue the roll-out??
NBN Co stated that it will publish a 3 Year RolldRian at least annually outlining
the Region Ready for Service Date (RRFSD). A disegtion date for the

220 Macquarie Telecom submission, p. 12; Frontierm®eoics submission, p. 14; CCC submission,
pp. 2-3.

221 Optus submission, Pub. p. 29/Conf. p. 29

222 NBN Co: www.nbnco.com.au/assets/documents/miggatih-the-nbn.pdf.
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disconnection of services and premises from thadggopper network follows8
months after the RRFSD. In October 2011, NBN Caciued that it would ‘issue a
three-year indicative view’ of the roll-out in ep2012%*

Figure 2.3: Timeline of NBN rollout?®
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Access seekers investing to supply wholesale s@ec@ces or self-supply voice
services face the following risks during the NBN-out:

= stranded assets in the form of DSLAMsS/MSANS.
= uncertain and truncated payback periods.
= partial recovery of investment costs of DSLAMsS/MS&N

These uncertainties increase the risk of investsnamdl create a barrier for investment
and entry into the voice-only market. The ACCCliertnotes that a number of access
seekers submitted that competition in the wholegaiee market will not develop
given the NBN rollout?

The ACCC notes that access seekers have subniiteBELAM investment is
affected by the NBN. Optus has submitted tf@t;c] [c-i-c] ?*° The ACCC further
notes that most respondent access seekers tddhmation request did not invest in
POTS emulation DSLAMSs from March 2010 to March 284'IThis indicates that the
majority of access seekers are unlikely to commevtaaesale supply of voice
services given the NBN roll-out.

Conclusion on competition in wholesale voice-onbrgices

The ACCC notes that Telstra has significant maploster in the wholesale voice-
only market. It is the only wholesale provider diquitous voice-only services.

22 NBN Co,NBN Co releases 12-month national rollout plaredia release, NBN Co, 18 October

2011, available at: http://www.nbnco.com.au/news-anents/news/nbn-co-releases-12-month-
national-rollout-plan.html.

224 NBN Co,Migrating to the National Broadband Networkugust 2011, p. 13.

22> MacquarieTelecom submission, pp. 12—13; Primus submisgioB,

226 Optus submission, Pub. p. 6/Conf. p. 6.

227 gsee Appendix F.
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Telstra appears able to charge prices higher tiendsts of supply (in exempt ESAS)
and access seekers are unable to access equseteioes to its WLR, LCS and
PSTN OA services. Further, alternative wholesaleeronly services depend on
Telstra’s ULLS as inputs and are offered underriatste terms and conditions for
their services.

In addition, the ACCC notes that the exemptionehasgulted in an increase in the
prices of resale services in exempt areas.

The ACCC notes that the ladder of investment theaggests that access seekers will
climb the infrastructure ladder and eventually gyegm facilities-based competition.

In the exempt ESAs, there does not appear to heame significant investment into
infrastructure capable of providing services eqlntto the resale services. Based on
responses to the information request, few accedeesehave invested in POTS
emulation infrastructure over March 2010 to Mar6i2

In addition, the ACCC notes that the potentialitrolesale competition is muted due
to:

= uncertainties and risk from the NBN roll-out

= the apparent lack of a viable business case fastmvents required to supply
wholesale voice-only services, and

= the potentially weak incentives for vertically igtated suppliers to enter the
wholesale market.

The ACCC considers that the wholesale voice-onlgketadoes not display
characteristics of a particularly competitive marlkairthermore, on the basis of
current information, the ACCC considers that therétle prospect of a wholesale
market developing in voice-only resale servicethaexempt areas.

2.2.3 Competition in relevant retail markets

In section 2.1.4 of this decision, the ACCC ackrexgled that trends in retail markets
indicate growing demand-side substitution for fixee voice services. However, it
was also acknowledged that demand-side substitbgomeen fixed line voice,
bundled fixed line voice with internet, VolP and Ioile services is still developing.

The discussion below examines each of the abovéomect markets, based on
information contained in appendix H of this deaisio

Take up and usage
Voice only

During the period of 2006-07 to 2009-10, fixed Moéce SIOs have slightly
decreased from 10.9 million to 10.6 millié#.While a decrease of approximately
300,000 SIOs can be seen as nominally significeaetjuates to a decrease of just
under 3 per cent over a four year period.

It should also be noted that fixed line voice-08I{s have decreased from 6.8
million to 6.1 million through the same periéd.This equates to a decrease of just
over 10 per cent. This decrease of approximatelyOl® voice-only SIOs suggests

228 ACCC, Telecommunications competitive safeguards for 2009May 2011, p. 16.
22 ACCC, Telecommunications competitive safeguards for 2009May 2011, p. 19.
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that approximately 400,000 SIOs, or less than 4pet of 10.9 million fixed line
voice SIOs in 200607, might be attributable tossistion from voice-only to
bundled voice and internet services.

Figure 2.4, as shown below, depicts call minutesgufxed line voice services as
decreasing. The ACCC has previously expressedi¢hethat this decrease is
partially attributable to the convenience of madkiind narrowing of the price
difference between fixed and mobile voice servicéslowever, a further explanation
for this is that dial-up internet subscriptionseavice that utilises fixed line voice
calls, have decreased from approximately 2.8 miliroJune 2006 to 0.8 million in
June 201G

Figure 2.4: RAF reporting companies: fixed and mole call minutes 2005-06 to
2009-16°
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Bundled fixed line voice with internet

Information specifically referring to bundled fixéide voice with internet services is
not readily available. However, some relevant iefees can be made from more
generic information.

As highlighted earlier, during the period of 20086 2009-10 there may have been
substitution from voice-only to bundled voice anternet services of approximately
400,000 SIOs (less than 4 per cent of fixed-lineegervices in operation in 2006—
07).

From December 2007 to June 2010, the number of faBkcribers increased by
approximately 425,008

230
231
232

ACCC, Telecommunications competitive safeguards for 200)%ay 2011, p. 17.
ACCC, Telecommunications competitive safeguards for 200%ay 2011, p. 19.
ACCC, Telecommunications competitive safeguards for 200%ay 2011, p. 17.
233 ABS, 8153.0 - Internet Activity, Australia, Jup@11.
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VolP

As at June 2010, 16 per cent of all persons oweatfe of 14 years have said that they
use VolIP at hom&* Despite this, 86 per cent of domestic VolP calisraade using

a PC or laptop® The majority of VoIP users appear to be usingranfother than
carrier-grade VolP.

In addition, only 40 per cent of VoIP users saiak tiney made local calls using VolP,
with this number dropping to 20 per cent for cédlsnobiles’*® This indicates that
VoIP users are those with usage preferences thaatr@esent not be representative
of those that traditionally use fixed-line voice\sees.

Mobiles

Coverage by mobile networks is expanding. As ae 010, 3G networks provided
coverage for 99.09 per cent of the populafidn.

Mobile voice services are also expanding in bokie t# and usage. During the period
of 2006—-07 to 2009-10, the number of mobile Sl@ssased from 21.3 million to
26.0 million?*® As highlighted earlier, the number of mobile calhutes is trending
upwards.

It should be noted that there is no informatiordigaavailable that provides guidance
on the extent to which substitution is presentkyrtg place between fixed line voice
only and mobile services.

Concentration
Voice-only

There is no readily available information on the'keashares of providers of fixed
line voice-only services. For this reason fixee lwoice services have been used as a
proxy. As only some ISPs offer a de-bundled fixed Moice-only service, this may
tend to understate the voice-only market sharegmfigers such as Telstra and Optus.

The market for fixed line voice-only services igltily concentrated. Despite a slight
decrease in 2009-10, Telstra’s market share oolyperd to 70 per cent. Optus has
maintained its place as the second largest prowdara market share of
approximately 12 per cent. Other providers accéamapproximately 17 per cent of
the market>®

It should also be noted that during 2009-10, thalwer of providers in the market for
fixed line voice services decreased by 85 to 36.

24 ACMA, Communications report 2009—10 series: Report 2 keTizp and use of voice services by

Australian consumerfACMA, November 2010, p. 14.
Australian Communications and Media Authori@gmmunications report 2009-10 series: Report
2 — Take-up and use of voice services by AustralmsumersACMA, November 2010, viewed
29 November 2011, p. 15.
236 ipai
ibid.
%7 ibid., p. 32.
238 ACCC, Telecommunications competitive safeguards for 2009May 2011, p. 16.
239 i
ibid., p. 20.
240 ibid.
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Bundled fixed line voice with internet

Data specifically referring to market concentratafrbundled fixed line voice and
broadband internet is not readily available. Assult, broadband market share has
been used as a representation. The sale of praslutitsas naked DSL (a product
which utilises ULLS to provide DSL broadband withamy fixed line voice service)
and broadband-only HFC may alter the accuracyisffioxy.

In 2009-10, Telstra’s market share of the DSL BBd+HFC markets was
approximately 40 per cent. While iiNet has becoheedecond largest provider of
DSL broadband, Optus (when its HFC network is idell) is the second largest
provider of fixed line broadbarfd*

Despite being the largest provider of broadbanerigt, Telstra’s market share is
approximately 30 per cent lower than in the fixiee oice market. This means that
market concentration is less in the market for Obaad internet services than for
fixed line voice services.

VolP
Significant information on VolP market shares i readily available.

According to the Australian Bureau of Statistics,g@r cent of ISPs offered VolP
services in June 20F#? It is unclear whether VolIP in this instance refersarrier-
grade VolP or application-layer (‘best efforts’) NPoservices. It should also be noted
that Telstra does not currently offer a high-volu#tP service to residential
customers.

Mobiles

In 2009 Vodafone and Hutchinson merged to redueetimber of Mobile Network
Operators (MNO) from four to three. In 2009-10 tharket shares of Telstra, Optus
and VHA were approximately 40 per cent, 30 per et 25 per cent respectivéfy.
It should be noted that the effects of the VHA neergnd 2011 VHA network service
disruptions are likely to have altered the MNOs'rke& shares. No consolidated
information on this is readily available at thisé&.

The remainder of the market was occupied by Mobiteual Network Operators
(MVNOSs) who resell wholesale mobile services thrat@ovided by the MNOs. It
should be noted that the MVNOS’ collective markeire approximately doubled
between 2008-09 and 2009-*f6Information of whether this trend has continued is
not readily available at this time.

Price trends
Voice only

Average real prices for PSTN fixed line voice seegi decreased by 5.8 per cent in
2009-10. Since 1997-98, the PSTN fixed line indsx,eported by the ACCC, has
decreased by 38.0 per cent.

241 ACCC, Telecommunications competitive safeguards for 2009May 2011, p. 32, 34.

242 ABS, 8153.0-Internet ActivityJune 2011.
243 ACCC, Telecommunications competitive safeguards for 2009May 2011, p. 25.
244 -

ibid.
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Consumers have benefited from decreasing realpfioreall PSTN service types,

with the exception of basic accé83This has resulted in an increase in basic access
as a proportion of consumer expenditure on all PSdiNice types. In 1997-98, basic
access accounted for 19 per cent of relevant exjpeadBy 2009-10, this number

had risen to 50 per cefit

Bundled fixed line voice with internet

While there is no specific information availabletbe pricing trends of bundled fixed
line voice with internet services, their pricesglddoe linked to each of the
unbundled services. This is because before makdegiion to purchase, rational
consumers will consider the price of the bundladtise (including any discounts)
relative to the cumulative price of purchasing esetvice independently.

As identified earlier, prices for PSTN services én@een trending downwards.
Similarly DSL and HFC broadband prices have alsnlsecreasing.

Table 2.5:Year-on-year percentage changes in price indexesrfimternet

service$"’
2007-08 2008-09 2009-10
DSL 5.2 -0.4 -2.0
Cable -5.9 0.5 -1.1

As a result, the prices of bundled fixed line voigéh internet services have likely
decreased in price.

VolP

VolIP price trend data is not readily availablecBsi can vary depending on a number
of factors. Such factors include whether supplthefVVolP service is on a prepaid or
contractual basis, a part of a bundle and whethercarrier-grade or application-layer
(‘best efforts’) VolP.

Mobiles

Since 1997-98, average prices for mobile phonecedecreased by 48.3 per cent.
In 2009-10, overall prices increased by 1.8 pet.dnis slight increase appears to be
an anomaly and is due to a 10.5 per cent increaseiprice of GSM services, which
itself is a significant turnaround from the 10.8 pent decrease in 2008—09. In 2009—
10, the price of 3G mobile services decreased ®p&: cent’®

245 ACCC, Changes in the prices paid for telecommunicaticaiwises in Australia 2009—1May

2011, p. 97.

ACCC,Changes in the prices paid for telecommunicatia@rsises in Australia 2009—10lay
2011, p. 98.

ACCC,Changes in the prices paid for telecommunicatia@rsises in Australia 2009—10lay
2011, p. 119.

ACCC,Changes in the prices paid for telecommunicati@rsises in Australia 2009-10ay
2011, p. 112,
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Other factors

There are several additional factors that the A@GRsiders relevant to its
examination of competition in relevant retail maske

The ACCC understands that for some business cussamewitch from a legacy
PSTN based service to a ULLS based alternative R&©J S emulation), both the
customer and provider may need to undertake sagmifiinvestment in their systems.
Such customers are likely to be those that utliE#POS, fax and alarrfis as well

as other ‘complex services’, including VPN, ISDNatgue NT 1 and payphon@.

In its submissions, Optus indicated tfat-c] [c-i-C]

The need for investment by businesses may creatartkside stickiness within
these segments. This can be described as a liaraatry to those providers not
utilising Telstra’s WLR/LCS/PSTN OA in the provisidixed line voice services. As

a result, the ACCC believes that competition in s@agments of the retail market for
fixed line voice services is inhibited.

The ACCC also acknowledges that specific produatatteristics of VolP make it
unlikely to be seen by many vulnerable and eldeslysumers as a substitute for fixed
line voice services.

As identified by the ACMA in its advice to consureeYolP services will not operate
when power to the consumer’s building is not pregearther, the ACMA advises
that a VolIP service is unable to provide emergesgryices with the location from
which the call is being mad&! Both of these characteristics are not present in
Telstra’s PSTN-based services.

Finally, the ACCC is aware that depending on wheB@TS emulation or carrier-
grade VolIP is being utilised, a customer’s decismawitch from a fixed line voice
service or between VolP and broadband providersimagfluenced by other factors.
These include:

= committing to a contract of up to 24 months in kbng
= purchasing new modem and/or phone equipment
= paying a set up fee, and

= having incomplete information about the range amality of competitors’
services.

Conclusion on competition in the retail market

Earlier discussion of VoIP and mobile servicescate that there is both growing
take up and usage of non-fixed line voice servidasaddition, trends suggest that
since 1997-98 mobile services have decreasedda byi a greater amount than
PSTN fixed line voice services. This is potentiallye to the lower concentration and
therefore a greater level of competition in the iteobervices market when compared
to that of the fixed line voice services market.

249 Frontier Economics submission, p. 11.

20 Optus submission, Pub. p. 15/Conf. p. 15.

1 ACMA, Key issues to consider before getting \V(@®ailable at:
http://www.acma.gov.au/WEB/STANDARD/pc=PC_310761.
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The abovementioned trends suggest that both maibde/olP services are acting as
substitutes for retail fixed voice services whichynoffer some constraint on fixed
line voice services. Despite this, fixed line vo&i®©s have decreased by less than 3
per cent over four years. Over the same perioddfiine voice-only SIOs have
decreased by approximately 10 per cent. The ACG&@Ba@ualedges this decline, but
notes that the number of fixed line voice SIO4gilssgnificant and that the majority
of total call minutes are still being made usingsih services.

Earlier discussion has also highlighted some aafthfifactors that appear to be
limiting the substitution for fixed line voice séces. The ACCC believes that while
customer inertia is not insurmountable, it does enaknore difficult for new and
existing competitors to gain economies of scaleny market (e.g. fixed line voice,
bundled voice and internet and VolIP services).

Further, the ACCC understands that there are segraents of the market for fixed
line voice services (e.g. businesses that utilISERD S/fax/‘complex services’ and
elderly and vulnerable domestic customers) thatileety to be more resistant to
substitution of VolP and mobile services.

The above discussion leads the ACCC to the vietwtith time retail products may
develop in a way that may address present resetancsubstitution. Should the
uptake, usage and pricing trends for VolP and rea®rvices continue, further
constraint on fixed line voice services may als@®eenced in the future.

However, the ACCC is of the view that fixed linea®services are still critical to
servicing domestic and business customers. Diffesregments of the market for fixed
line voice services are constrained by VolP andile@ervices to varying degrees.
The ACCC believes that for some segments of th&ehathese alternatives are
unlikely to offer a strong constraint on Telstraiarket power.

2.2.4 Competition in wholesale services used to sup  ply relevant
retail services

The ACCC has considered a broad market definitiaeviewing the exemptions. In
section 2.1, the ACCC noted that competition imitetervices may act as an indirect
constraint on the supply of the resale servicesarige of wholesale services act as
inputs into the relevant retail services. The sygpde of these relevant retail services
(broadband and voice) therefore needs to be camsidéhe ACCC has conducted
this consideration in terms of the evidence on cefitipn in broader wholesale
services and the potential for competition to depel

Submissions
Telstra

Telstra submitted that competitive conditions ie #&xempt ESAs have ‘exceeded
expectations’, with strong growth in DSLAM-basedestment and more intense
retail competition. Telstra stated that strongé&iteompetition has led to lower
prices, better value and greater choice for endsise

2 Telstra,Response to the ACCC's inquiry into varying thevgxéon provisions in the final access
determinations for the WLR, LCS and PSTN OA seswidesues PapePub. p. 5/Conf. p. 5.
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Telstra stated that since September 2007, acceksrsenave continued to invest in
DSLAMSs, expand DSLAM capacity, and invest in coetwork capabilitie$>*
Telstra submitted thét-i-c] [c-i-c]. ©°*%°°

Telstra submitted that infrastructure-based cortipathas also expanded beyond the
380 Attachment A ESAs in the Tribunal’'s exemptioders and that subsequent
inquiries by the ACCC should consider whether addél ESAs meet the Tribunal’'s
exemption conditions to become exempt E$As.

Telstra stated that the number of companies acmguine ULLS has increased from
11 to 16 since September 2007, while the averageauof ULLS-based access
seekers in each exempt ESA has doubled to 4.4tbeerame periotf’ Additionally,
the number of ULLS lines has tripled since Septar20@7, reachingc-i-c] [c-i-c]
lines in June 2011, while WLR SIOs and PSTN OA bBE& traffic havec-i-c]
[c-i-c].?*® Neverthelesdc-i-c] [c-i-c], which Telstra submitted to be evidence of the
price competitiveness of its resale services.

Telstra stated that increased competition in thesrgt ESAs had impacted on its
retail market share, noting tHati-c] [c-i-c].?®° Telstra submitted that retail PSTN
voice services were facing greater competition fearvices such as carrier-grade
VolP and mobile services, noting theti-c] [c-i-c].?®* The ACCC’s PSTN services
price index has declined significantly since 1998 ,+89hile Telstra’s analysis—
submitted to the ACCC in July 2011—showed thatphee of fixed line voice
services has declined since 2667.

Telstra submitted that the market segment for fikeelvoice services is ‘particularly
competitive’: a large range of competitive alteived are offered, including services
offered by ULLS acquirers and services offered amther networks (including
hybrid-fibre coaxial (HFC) and mobilé}® The market segment for enterprise and
government customers is also ‘strongly competitargd the exemptions have not
adversely affected access seekers’ ability to coenfoe customers in this sectdf.

Telstra submitted thd¢-i-c] [c-i-c]*®°
Optus

Optus submitted that, to the extent that the adittra resale services are not
acceptable substitutes, Telstra will have marketgyon respect of the exempt
services in the ‘future with exemptions’ scenafid.
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Telstra submission, Pub.
Telstra submission, Pub.
Telstra submission, Pub.
Telstra submission, Pub.
Telstra submission, Pub. p. 5/Conf. p. 5.

Telstra submission, Pub. p. 30/Conf. pp. 38—-39.

p. 5/Conf. p. 5.
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Telstra submission, Pub. p. 7/Conf. p. 8.
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. 18/Conf. p. 18.
. 18/Conf. p. 20.
. 5/Conf. p. 5.

Telstra submission, Pub. p. 6/Conf. p. 6.

Telstra submission, Pub. p. 6/Conf. p. 6.

Telstra submission, Pub. p. 22/Conf. pp. 24-25.

Telstra submission, Pub. p. 6/Conf. p. 6.

Telstra submission, Pub. p. 6/Conf. p. 7.

Telstra Telstra’s response to access seekers’ submisgiahe ACCC's inquiry into varying the
exemption provisions in the final access deternmatfor the WLR, LCS and PSTN OA services —
Issues Paper Confidential Versioh December 2011, p. 16.
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Optus submitted that, for contestable end-userseahdoe served via ULLS,
competition from access seekers with DSLAM infrastire was already vigorous
before the exemptions were proposed. For thesestaie customers the exemptions
will have no ill effects, but no benefits eithendeusers who cannot be served
effectively via the ULLS (because of large pairrgaystems or those who require
‘business grade’ SLAS) will experience less intecm@petition and higher retail
prices due to the exemptioffs.

Optus submitted thdt-i-c] [c-i-c] 2°82%°

Optus submitted that customers that cannot betefédy¢ serviced via the ULLS must
continue to be served by Telstra or by an accedses¢aking resale services from
Telstra. Telstra’s ability to exercise market powsh respect to these customers will
not be restrained by the existence of retail serpioviders or wholesale service
providers that have made DSLAM investmefits.

Primus

Primus submitted that the exemptions provide Talsith the ability to compromise
competition. It stated that competition to provideale services has not emerged
across the relevant geographic aréa®rimus submitted that Telstra’s price
discrimination in relation to exempt services hamgened competition by increasing
the resellers’ costs and this has had the effecaohing the LTIE:"?

AAPT

AAPT stated that Telstra is utilising its markewao to raise the WLR price in
Exemption areas above the price in declared adeagpjte there being no cost-based
justification for such differentiatio’® AAPT stated that the price of WLR in exempt
areas has been raisedae-c] [c-i-c] compared to the efficient price of $22.84
determined by the ACCE&?

Macquarie Telecom

Macquarie Telecom submitted that there is effettine wholesale competition in
supplying voice-only services and only limited wégdle competition in supplying
broadband and bundled servié&sThe primary reason why access seekers invest in
infrastructure like DSLAMs and MSANSs is so thatylean provide broadband and
bundled voice and broadband retail services, netipply wholesale voice-only
services’’®
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Optus submission, Pub. p. 12/Conf. pp. 12-13.

Optus submission, Pub. p. 3/Conf. p. 3.

Optus submission, Pub. p. 36/Conf. p. 42.

Optus submission, Pub. p. 36/Conf. p. 42.

Optus, submission, Pub. p. 30/Conf. p. 30.

Primus,Submission by Primus in response to the ACCC’esspaperOctober 2011, pp. 3-4.
Primus submission, p. 5.

AAPT, Submission by AAPT in response to ACCC'’s issuesrpiled inquiry into varying the
exemption provisions in the final access deternmmatfor the WLR, LCS and PSTN OA services,
October 2011, p. 6.

274 AAPT submission, p. 6.

2> Macquarie Telecomnquiry into varying the exemption provisions i tinal access
determinations for the WLR, LCS and PSTN OA sesVieeOctober 2011, p. 1.

27® Macquarie Telecom submission, p. 8.
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Macquarie Telecom considered that the developnfemnholesale competition has
been constrained by a number of factors, includomcerns about Telstra’s capacity
to use its market power to ‘circumvent competituoa predatory retail conduct’ and
its ability to interfere with the provision of ULLServices’

In addition, Macquarie Telecom submitted that aiteservice provider has little
incentive to supply its competitors with wholespiteducts as it would prefer to make
its own retail sale than facilitate a competitaae®’® Further, Macquarie Telecom
stated that potential wholesale suppliers may ahoos to supply wholesale services
because such activities are viewed as ‘distractjdn[their core business of selling to
retail customers?/®

Macquarie Telecom submitted tHeti-c] [c-i-c]**°

Macquarie Telecom submitted further tf@i-c] [c-i-c]*®*

Herbert Geer

Herbert Geer submitted that, in the absence ofhgetitive wholesale market,
Telstra could prevent new entry to retail marketdoging the price of WLR, thereby
making it impossible for new entrants using the WtbRompete with Telstra and
ULLS-based access seekéis.

Herbert Geer submitted that Telstra will be uncaised in the wholesale markets
for voice and bundled voice/broadband servicekértfuture with’ the exemptiorf$?

Herbert Geer submitted that the availability ofulaed access to both ULLS and
WLR services promotes greater competition, andigdes/greater consumer choice,
than access to only the ULI*&

Herbert Geer provided a supplementary submiss@mn f8imon Hackett of Internode
which described an example of how lower serviceddeds for the ULLS, compared
to the WLR, could inhibit competition in supplyimgtail services to certain segments
of the market by ULLS-based access seek&rs.

CCC

The CCC submitted that Telstra remains the domisapplier of resale services in all
markets relevant to the inquif$f It submitted that competition for fixed line semes
(or resale services) is not effective in any gephimarea®’

Frontier Economics

Frontier Economics submitted that it did not agsétl Professor Cave’s views on the
effectiveness of indirect competition from retaihurkets on the wholesale market for
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Macquarie Telecom submission, p. 8.
Macquarie Telecom submission, p. 6.
Macquarie Telecom submission, p. 12.
Macquarie Telecom submission, p. 17.
Macquarie Telecom submission, p. 5.
Herbert GeerSubmissions on exemption variation inquitg October 2011, pp. 4-5.
Herbert Geer submission, p. 5.

Herbert Geer submission, p. 3.

Herbert Geer supplementary submission.
CCC submission, p. 1.

CCC submission, p. 1.
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resale service€® Frontier Economics submitted that the benefitSetstra from
raising wholesale WLR/LCS prices seem to outwelghwholesale revenue lost as a
result of resale customers switching to self-sugplgupply of resale services by
ULLS-based access seeké&fs.

Frontier Economics submitted that the ineffectivemnef indirect constraints is
demonstrated by Telstra’s ability to charge a higihreee for business WLR than
residential WLR although the ACCC has set a sipglee for WLR in non-exempt
areas’?

Evidence on competition in broader wholesale seegc
Take-up and usage

The ACCC notes that ULLS usage has been growinteWHMLR usage has been
declining (as noted in Appendix F). Further, thevgh in ULLS appears to have
come at the expense of WLR. From Table 2.6, ULLSsShcreased from one per
cent of total fixed line services in 2005—06 toed pent in 2009-1&* WLR SIOs
declined from 21 per cent to 13 per cent over #mesperiod. Note that, over this
period, Telstra’s retail market share of SIOs hagetl fairly constant—between 77
and 80 per cent of SIOs.

Table 2.6: Telstra retail and wholesale PSTN and ULS provided over the
Telstra copper CAN and total number of fixed voiceSIOs—2005-06

to 2009-10
Retail/wholesale percentage 2005-06 2006-0Z007-08 2008-09 2009-10
Telstra total retail SIOs 77% 78% 79% 80% 78%
Telstra domestic wholesale SIOs | 21% 20% 15% 13% 13%
ULLS SIOs 1% 2% 5% 7% 9%
Total number of lines on Telstra’s
CAN (miIIion) 10.06 10.00 9.90 9.72 9.49
Total number of fixed line
telephone SIOs (million)* - 10.92 11.00 10.67 10.59

Source: ACCCTelecommunications competitive safeguards for 2009May 2011, p. 21 and Telstra
financial reports *Information from ACMA Communi¢ahs Report 2009-2010.

ULLS- and LSS-based access seekers

While Telstra’s DSL network is by far the most caefgensive in Australia, covering
over 2400 exchangé® ISPs have increasingly taken advantage of theatgl

288 Erontier EconomicdReply report on Telstra submissions supporting gamigic exemptions from

access regulation — a report prepared for Macqudréecom, AAPT and Optudpvember 2011,

p. 12.

Frontier Economics submission, p. 13.

Frontier Economics submission, p. 13.

ACCC, Telecommunications competitive safeguards for 200%ay 2011, p. 21.

292 ACCC,Telstra’s LCS and WLR exemption application — fitedision and class exemptjon
August 2008, p. 89.
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access to unbundled services—both the LSS andlth&U-to provide broadband
internet.

The ACCC notes approximately 22 ISPs have invastéaeir own DSLAM/MSAN
equipment to provide broadband services as at20h&*** At 30 June 2011c-i-c]
[c-i-c] ESAs were enabled to provide ADSL services (acseskers have deployed
DSLAMs in 575 of these)”* Excluding Telstra, the most expansive DSLAM rotou
have been bjc-i-c] [c-i-c].

Table 2.7 below outlines the ISPs that have ireddDSLAM infrastructure in

exchanges and indicates the number of sites inhndach access seeker had entered
into as at March 2008 compared with December 2010.

Telstra CAN RKR results for the June 2011 quarttewsthat unbundled services
(ULLS and LSS) represent:

= 18 per cent of all SIOs
= 17 per cent of all broadband servié&sand
= 36.5 per cent of DSL linés?

The ACCC notes that there were 1,723,320 regulatédndled services (LSS +
ULLS) in operation by June 20F1’

Optus is the main driver of the strong growth inUHLSIOs. Optus increased its
ULLS SIOs byfc-i-c] [c-i-c] SIOsbetween March 2008 and June 26%%10ptus
addedc-i-c] [c-i-c] DSLAM sites between March 2008 and June 281TPG and
iiNet between them have been responsible for tke-t of[c-i-c] [c-i-c] of LSS
lines between March 2008 and June 28%1.

ULLS and LSS take-up is concentrated in metropol#teeas (Band 2 ESAS). In June
2011, only approximately 115,052 SIOs have beeertakp outside of these areas
compared to 1,608,268 SIOs in Band 2 ESAs.

2% ACCC, CAN RKR, June 2011.

294 ACCC,Snapshot of Telstra’s Customer Access Netasrat 30 June 2011.

2% Based on the sum of ULLS and LSS SIOs dividethleytotal number of broadband connections at
June 2011 in the ABS 8153.0 Internet activity syrve

2% ACCC,Snapshot of Telstra’s Customer Access Netasrit 30 June 2011.

297 ACCC,Snapshot of Telstra’s Customer Access Netasriat 30 June 2011; Total DSL lines is the
sum of Total Voice and DSL, Total DSL only, ULLSCH, LSS SIOs.

2% CAN RKR data.

2% CAN RKR data.

%9 CAN RKR data.

301 ACCC,Snapshot of Telstra’s Customer Access Netasrat 30 June 2011.
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Table 2.7: DSLAM and ULLS sites at March 2008 and Bcember 2010

Mar-08 Dec-10
DSLAM sites ULLS exchanges DSLAM sites ULLS exchanges
(number of (Number of (number of (Number of exchanges

exchanges where
access seeker is
present)

exchanges where
the access seeker
offers ULLS)

exchanges where
access seeker is
present)

where the access seeker|

offers ULLS)

[c-i-c]

[c-i-c]

Source: CAN RKR
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The ACCC notes that, in the CBD areas, access sek&ee significant fibre
investments, as well as investments in DSLAMs, Whiey use to supply their
customers. The ACCC notes that in addition to Ophus Telstra, there are a
substantial number of smaller fibre network owneesed on information from the
infrastructure RKR). These networks are mainly tedan the CBD areas of capital
cities and provide point-to-point business serveed/or transmission and backhaul
services between capital cities and major regioaatres.

Accordingly, access seekers are less reliant ochpsing Telstra’s resale services in
the CBD areas. The ACCC considers that the maharesof ULLS/LSS-based
competitors on Telstra CAN understates the levebofipetition in Band 1 ESAs as it
does not take into account the services offeredlt@nnative fibre networks. Since
fibre networks are more limited in Band 2 ESAs, pansons of ULLS/LSS-based
competitors’ market shares in Bands 1 and 2 willprovide a comprehensive picture
of the state of competition.

The ACCC notes that Telstra remains the domingoplgar of inputs for DSL
services® The percentage of DSL inputs (wholesale and jetdilch Telstra
provides has fallen between March 2008 and Jung;ZidIstra’s share of the DSL
market decreased from 79 per cen64 per cent (figure 2.5).

Figure 2.5: Market share for DSL inputs for March 2008 and June 2011

90.0% -
80.0% 79.1%
. 0
70.0% -
’ 63.5%

© 60.0% -
(@)
[o]
£
8 50.0% -
[
e
£ 40.0% |
e
(%]
£ 30.0%
s 21.1%

20.0% + 15.3%

9.9% 11.0%
o 1
0.0% e
March 2008 June 2011
| @ULLS mLSS O Telstra DSL |

Source: CAN RKR

The ACCC notes that while DSLAM-based access sediare increased the number
of SIOs served via DSLAM infrastructure, these ascgeekers generally continue to
also use a large number of the resale serviceses&cgeekers with their own

302 The DSL market here is based on the CAN RKR artld sum of Telstra DSL SIOs, ULLS SIOs
and LSS SIOs.
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DSLAMs still acquired the majority of WLR servicesMarch 2011 in exempt areas
(appendix F).

As a specific example, Optus acquires WLRJ[&F-c] [c-i-c] per cent of its CAN
wholesale access services (WLR+ULLS SIOs) in theniit ESAS® This implies
that even an access seeker with the alternatiy@ysoptions available to Optus
(ULLS, DSLAMs with POTS emulation voice capabilig HFC network, fibre
network assets) still may require the WLR to senacconsiderable portion of its
customer base.

Wholesale DSL services

The ACCC notes that there appear to be greater thds®d wholesale offerings for
broadband and bundled voice/broadband than fod fiagce-only services based on
limited information from the industry. For examp@ptus sells data and bundled
voice and data services to wholesale custofé@nly [c-i-c] [c-i-c] per cent of
Optus’ RBT customer accounts are supplied witheainly services while Optus has
[c-i-c] [c-i-c] RBT accounts that involve DSL at March 2691.

That said, Telstra reported approximately 2.4 onillietail fixed broadband SIOs and
869,000 wholesale fixed broadband SIOs as at 38 20613°° This indicates that
Telstra maintains a dominant position in the prioviof wholesale DSL services.

Level of concentration

The ACCC notes that access seekers have two cheiws supplying retail services:
invest to self-supply or purchase resale servitks.self-supply option typically
requires investments into DSLAMs or DSLAM-equivdkeand the accompanying
infrastructure.

The ACCC also notes that Telstra still controlsittfeastructure by which the
majority of voice services are provided, with 91 pent of all fixed voice lines
supplied over the CAN. The ACCC further notes thelstra controls access to ULLS
(which is a potential supply-side substitute torlevant retail services). Alternative
wholesale voice and broadband services are depenpen Telstra for access to the
regulated ULLS.

In section 2.2.2, the ACCC noted that Telstra ésrttain supplier of resale voice
services. The ACCC understands that Telstra istiheoperator of DSL networks in
approximately 80 per cent of ESAs, serving aroudigp& cent of total fixed lines. In
section 2.2.2, the ACCC noted that AAPT and Optedize only alternative ULLS-
based suppliers of wholesale voice and broadbanites. However, the number of
customers supplied using their RBT and MBE servisesnall compared to Telstra’s
resale services.

The ACCC understands that, from section 2.1.4 tiefsaces restrictive terms and
conditions on its wholesale DSL service. This ctindiwould prevent an access
seeker from offering a Naked DSL service using ff&ls wholesale DSL and limit
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Optus, Optus response to ACCC request for mamkatmation.

Optus,Submission in response to the ACCC's issues p&mober 2011, p. 13; Optus, Optus
response to ACCC request for market information

See Appendix F.

Telstra, Annual Report, June 2011.
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the access seeker’s ability to provide VolIP aslemretive to a traditional voice
service.

As noted in section 2.2.2, Optus has submitted[¢hiat] [c-i-c] *°’

The ACCC notes that access seekers are also ingestself-supply services. From
Appendix F, the number of ESAs with ULLS/LSS-baaedess seekers has increased
since 2007-08 and increasing number of ESAs contaitiple ULLS/LSS access
seekers. These trends are also reflected in thaXeSAs. Access seekers’ DSLAM
coverage has also expanded. From September 2Q0in¢0c2011, the number of ESAs
with at least one ULLS or LSS SIO increased by A& The largest increase was in
Band 2 ESAs where DSLAM coverage increased by 58sES

Investing in DSLAMSs allows access seekers to agbipsy a greater number of inputs
themselves—as well as potentially wholesale inputsthers. This could allow access
seekers to bypass the WLR and wholesale DSL to someat using the ULLS, and
instead, provide competition that could indirectgtrain Telstra’s wholesale pricing
for resale services.

Facilities-based competition

The ACCC is currently unaware of any wholesale @@mducts being offered over
alternative fixed networks (such as hybrid-fibrexdal (HFC) and fibre networks).

The ACCC notes that Telstra submitted that the staskgment for fixed line voice
services is ‘particularly competitive’: a large genof competitive alternatives are
offered, including services offered by ULLS acqtsrand services offered over other
networks (including HFC3*®

The ACCC discusses facilities-based competitiomane detail in section 2.1.4.
Number of access seekers in exempt ESAs

The ACCC notes that the number of access seeksiat¢r@ased from September
2007 to June 2011. The number of access seekdrsheit own DSLAM equipment
increased from 20 at September 2007 to 22 at Juh&>?° The number of access
seekers increased in all geographical areas ekmeBand 4 ESAs as noted in
Appendix F.

ULLS price and non-price terms and conditions

Access seekers have submitted that there areehtffes in the functionality and the
terms on which the ULLS is supplied which limit ass seekers ability to compete
for certain retail customers using ULLS vis-a-vit R/ These include that:

= Telstra offers superior SLAs for WLR compared toll3Lservices, particularly in
regard to service restoration and the associates 0

= ULLS is not able to provide national coverage aqultous coverage within the
exempt ESASH

397 Optus, Attachment 4A, p. 5

38 Telstra submission, Pub. p. 6/Conf. p. 6.

%9 ACCC, CAN RKR.

319 Optus submission, Pub. p. 14/Conf. p. 14; AAPBsission, p. 8.
311 Optus submission, Pub. p. 13/Conf. p. 13; AAPBsission, p. 8.
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= ULLS may not be able provide complex servitéand/or ULLS-based services
may not be compatible with legacy technology emetblgy corporate and
government end-users’

= ULLS also leaves the wholesale acquirer with adddl costs and installation
time compared to a WLR service because the ULL8smcseeker needs to
undertake wiring and connectivity activities prewsty undertaken by a Telstra
technician®**

Service Level Agreements

Several access seekers submitted that Telstras affierior Service Level
Agreements (SLASs) for the ULLS compared to the Sbfered for the WLR
service®'® Optus submitted that end-users being servicedjusin.S must wait up to
four times as long as a WLR-based customer fot fastoration (even when the
access seeker has purchased an improved servioa &pm Telstra)*°

Optus has submitted that the restoration time ishnbonger for ULLS, and ULLS
customers will receive no rebates if Telstra felsestore the service within the
specified timeframé®’

Optus stated that, for its WLR services, for whiastra offerdc-i-c] [c-i-c]>*®
Macquarie Telecom has submitted that fault rectifan for WLR service occurs
within the following time frames:

Table 2.8: Fault rectification time frames for WLR

Geographic Area Rectification Time Frame
Urban [c-i-c]
Rural [c-i-c]
Remote [c-i-c]

Source: Macquarie Telecom

[c-i-c] [c-i-c] In contrast, Macquarie submitted that, regardihdg 8 it has the option
to purchaséc-i-c] [c-i-c] which provide the following fault rectificationastdards*®
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Optus submission, Pub. p. 13/Conf. p. 13.

Optus submission, Pub. p. 14/Conf. p. 14.

Herbert Geewitness statement from Simon HackEst November 2011.

315 Optus submission, Pub. p. 17/Conf. p. 17; Madgueelecom|etter to the ACCC16 November
2011.

Optus, submission, Pub. p. 17/Conf. p. 17.

Optus submission, Pub. p. 14/Conf. p. 14.

Optus, Confidential submission, Appendix E, pp-45.

319 Macquarie Telecon,etter to the ACCC16 November 2011, p. 4.
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Table 2.9: Fault rectification time frames for ULLS

Package Cost Time Geographig R_ectification
Area Time Frame
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c]
[c-i-c] [c-i-c]
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]

Source: Macquarie Telecom

Optus submitted thd¢-i-c] [c-i-c]*%°
Optus has stated thiati-c] [c-i-C]
Optus submitted thd¢-i-c] [c-i-c]**

The ACCC notes that the differential between Serlievel Agreements (SLAS)
offered by Telstra for WLR and ULLS services appedne significant, particularly
for geographic areas outside urban areas. The A&I&notes submissions thedi-
c] [c-i-c].3? Further, the ACCC notes Optus submissions[that] [c-i-c]*%®

The ACCC notes that, on the basis of the infornmesidbmitted, the SLAs may affect
the ability of access seekers to provide certagirass grade services using ULLS.
Therefore this may limit the ability of ULLS-basadcess seekers to compete against
Telstra to supply certain corporate and governreadtusers that require superior
SLAs.

Complex services

Optus has submitted that corporate and governnustbmers require certain
‘enhanced features’ that cannot be supplied ustogss seekers’ infrastructure
without investments by the retail customer.

Optus submitted that these enhanced featuresngpleg services, include such
services as fax duet, huntgroups, voicemail ondronps and line hurit*

Optus submitted th@¢-i-c] [c-i-C]
[c-i-c] [c-i-c]??°

These ‘enhanced features’ can, however, be suppéied) the WLR service without
further investments by retail customers. Macquaekcom submitted tht-i-c] [c-
i‘C].326

320
321
322

Optus submission, Pub. p. 36/Conf. p. 43.

Optus submission, Pub. p. 36/Conf. p. 42.

Macquarie Telecomnquiry into varying the exemption provisions i thRADs for the WLR, LCS
and PSTN OA service$4 October 2011, p. 24

Optus submission, Pub. p. 36/Conf. p. 42.

Optus submission, Pub. p. 15/Conf. p. 15.

Optus submission, Pub. p. 35/Conf. p. 40.
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The ACCC notes that, while a potentially surmoulgassue, there may be
significant costs involved in providing certain\dees using the ULLS. This may
affect a ULLS-based access seeker’s ability to aimfor end-users which require
such services.

Other issues relating to the supply of ULLS

The ACCC notes that there are potentially othepbuissues which relate to ULLS
that may not affect WLR or other PSTN based sesvice

Herbert Geer (on behalf of Internode) has submittett ULLS also leaves the
wholesale acquirer with additional costs and itestiain time compared to a WLR
service because the ULLS access seeker needsddakelwiring and connectivity
activities previously undertaken by a Telstra técian 32’

Without commenting on this particular circumstartbe, ACCC notes that potential
difference between the way in which ULLS is supphgs-a-vis WLR may impact a
ULLS-based access seekers ability to compete afédgiagainst non-ULLS based
service providers.

Potential for competition to develop

In considering the potential for competition to dep, the ACCC has considered the
following:

= size of addressable market

= cost of infrastructure investment

= non-price barriers to provision of fixed line seas

= impact of NBN roll-out on incentives to roll outriber DSLAMs
Size of addressable market

The number of SIOs in an ESA is likely to be a ukénd largely fixed) means for
determining the size of the ‘addressable marked’ @pears to be a key factor
guiding the ‘entry decision’ of an access seekeuipplying wholesale and retail
services.

The number of SIOs in an ESA will influence the momies of scale that could (at
least potentially) be realised by a competitor—#adtefore provide an indication of
the minimum efficient scale necessary to enterraqoéar ESA. Other things being
equal, in areas with more SIOs, competitors coxjiket to recover these costs over a
broader number of end-users in these areas—thusiloytheir per-unit costs as well
as thea priori risks of investment.

The ACCC notes that there are various factors warehikely to limit the size of the
addressable SIOs within an ESA. These relate tsthue of pair gain deployment
(i.e. small pair gain systems, RIMs and CMUXs) lgysira precluding ULLS-based
competition. In addition, the ACCC notes that AA€&ntified another factor that
reduces the size of the addressable market: suiaeges. AAPT noted that sub-
exchanges can present a barrier to entry to ULLsedbaompetitors by:

326 Macquarie TeleconSubmission to the inquiry into varying the exempficovisions in the final
access determinations for the WLR, LCS and PSTNeDAces 14 October 2011, pp. 5 & 12.
%27 Herbert GeelVitness statement from Simon Hagke5t November 2011.
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= [imiting the number of prospective customers tlaat be gained in an exchange
service ared?®

= requiring greater costs and installation time fressing end-users on sub-
exchanges as compared to main excharfges.

= some sub-exchanges may be too small to accommadedss seekers’
equipment=°

The deployment of pair gain/RIMs by Telstra witkhiparticular ESA will, in some
cases, prevent an access seeker from supplyindlmpd to end-users on these lines.
Large pair gain systems were put in place wher@eoponnections from the
exchange were expensive to provide, especiallgw mousing estates on the fringes
of an ESA.

Telstra has previously stated that this problembmresolved by**

= ‘transpositioning’ the line affected by the paiirgaystem off the pair gain system
and onto an unbroken copper pair path (unaffecyesl gair gain system [should
such a line be available]).

= co-locating the DSLAM at the site of the large pmgin system.

The ACCC has previously noted that it is not awadr€&elstra currently providing
these solutions at the request of access seelatrsatnot deploy DSLAMSs due to
Telstra deploying a pair gain systéfiAccordingly, the ACCC considered that pair
gain/RIMs deployment reduces the addressable Sltbgwan ESA.

The ACCC previously determined that approximatepev cent of SIOs within the
ACCC'’s Exemption Footprint (248 ESAs) were unava#afor ULLS use by access
seekers due to pair gain deploym&hiTelstra Infrastructure RKR data indicates that
approximately 11 per cent of all CAN lines are euntly supplied using RIM or Large
Pair Gain System (LPGS) technologiés.

Optus has submitted that, in the case of line-l@ockuch as large pair gain systems,
voice-only services are the only fixed line sergitieat can be provided to the retail
customer and Telstra’s resale services are thernabns of supplying these services.
Optus submitted that, despite being an establiseedce provider with its own
DSLAM infrastructure, Optus still uses a significamumber of Telstra resale services
which allow Optus to provide a number of businessises and services to areas
where ULLS is not availabf&>

While limiting the addressable market in effect&giAs, it is also likely that the
presence of such line-blockers will impact on theeet to which an access seeker can
compete for end-user customers in these areasWid §-based service.

328 AAPT submission, p. 3.

329 AAPT submission, p. 13.

330 AAPT submission, p. 14.

31 Telstra,Telstra Witness Statement — Response to the AC@@ddmber 2007 request for further
information 14 March 2008.

ACCC,Telstra’s LCS and WLR exemption application — fohetision and class exemptjon
August 2008, p. 72.

ACCC,Telstra’s LCS and WLR exemption application — fohetision and class exemptjon
August 2008, p. 72.

Telstra Infrastructure RKR.

335 Optus submission, Pub. pp. 24—25/Conf.pp. 24-25.
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Due to the increasing importance of bundling tetephservices with broadband
services, another technical factor that may redlie@ddressable SIOs within an ESA
relates to the pattern of density within an ESAe Tistance an end-user is from the
exchange building is one of the key factors detemgithe download/upload speeds
an end-user can achieve over a DSL line. The spegkdsvable are highly sensitive

to end-user distance from the exchange. Beyondftdm the exchange it becomes
technically non-feasible to supply DSL servicesroMelstra’s copper access network
at all.

The ACCC has previously examined empirical infoliora{supplied mostly on a
confidential basis by Telstra) on the extent of gain deployment for the 387 ESAs
nominated by Telstra for exemptidif. This information indicated that within these
nominated Band 2 ESAs, orls-i-c] [c-i-c] per cenf SIOs would be serviceable by
DSL from the exchange.

Cost of infrastructure investment

The ACCC notes that investment in the self-supplyeovices represents a significant
sunk cost to access seekers. It requires investmenDSLAMs and accompanying
hardware, software, Telstra facility charges ane cofrastructure.

The ACCC has received submissions on the cosffrafsinucture investment and they
are provided in Appendix J. The ACCC discusseststs of infrastructure
investment in section 2.2.2 and notes that they paomg a barrier to entry for access
seekers.

Non-price barriers to provision of fixed line sexes
The ACCC has considered the following non-priceibes to entry:
I. exchange capping
[I. availability of transmission services
lll. delay and queuing in equipment installation
IV. availability of switching capability
|. Exchange capping

The ACCC considers that a scenario known as ‘exgdaapping’ functions as a
barrier to entry or expansion for ULLS-based contpest. At 1 July 2011,
approximately 562 Telstra exchange buildings wesistfa Equipment Building
Access (TEBA) enablef’ These exchanges have an area within the exchalnigh w
has been set aside for access seekers to ingtialetiuipment.

The ACCC understands that Telstra’s TEBA enabladhange buildings may be
subject to several physical limits which can impadeess seekers from deploying
services that utilise ULLS. In order to utilise tHeLS, an access seeker must be able
to install their equipment (DSLAM or MSAN) into tlexchange and access the ports
(terminations) in the main distribution frame (MDF)

3% ACCC,Telstra’s LCS and WLR exemption application — fifedision and class exemptjon
August 2008, pp. 72-73.

37 Telstra,Fact sheet — Telstra Equipment Building Access @HBstablished sites as at 1 July
2011 available at: telstrawholesale.com.au/downloatlideent/fixed-facilities-access-
established-sites-1.pdf .
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Telstra classes exchanges as ‘rack-capped’ insiders that there is no room
available for access seekers to install their a&ceggipment into the racks in the
TEBAspace. Telstra classes exchanges as ‘MDF-cagpedonsiders that there is
insufficient main distribution frame (MDF) space ficcess seekers to utilise.

When an exchange is potentially capped, the ACQferatands that®

room may be available after a full consultationhwifelstra] to determine the scope of works
required to establish the TEBA area. Scope of wlykSPotential” sites may include, but is
not limited to, works such as converting non-equéphrooms into Equipment rooms,
removing decommissioned equipment or upgrading niajdding facilities (e.g. AC
switchboards, EPP, and central air conditioningnfp)a

The ACCC notes that there are zero exchangesthdF-capped and 22
exchanges that are potentially racks-capped aritieof October 201%°

The ACCC notes that an access seeker without egisistalled equipment within a
‘capped’ exchange is unlikely to compete in thattenge utilising the ULLS.

As noted in the 2008 decision, solutions may beél@va to alleviate capping issues;
however, these may be difficult, costly and tim&saming to implement.

In recognition of this issue, the Tribunal’s Metodipan Orders specified that the
exemptions would not have an effect in an ESA edhent that an exchange is
Capped, Potentially Capped or Constructively Capf&these conditions continue

to apply under the FADs. As the resale servicekhailavailable in capped exchanges
either with the exemptions or without the exempidhe effect of exchange capping
on competition will not likely vary between the twases.

[I. Availability of transmission services

The ACCC notes that a key consideration for anssxseeker may be whether the
particular ESA is within an area where an acceskesecan access backhaul
transmission infrastructure from a point of intemection near the exchange building
in the ESA at cost-reflective prices, either vgaatvn infrastructure, or supplied by a
third party.

In relation to backhaul transmission services tiECA& has previously noted, in the
2008 Final Decisions, that ESAs subject to the gotem orders will be subject to
competitive supply of such servic&s.

338 TelstraFact sheet: Telstra equipment building access (TEB#fped sites for November 2011
availableat: http://telstrawholesale.com/products/facilitieba/index.htm#tab-4.

ACCC,Access to Telstra Exchange Facilities Record KegRuole 2011-Summary Report

October 2011 reporting period.

Capped Exchange—an Exchange Building which Telstis determined is not available for access
by an access seeker for any reason, including ahdige Building listed by Telstra in the TEBA
Capped List [the document published by Telstra lthtt each Exchange Building that Telstra
regards as a Capped Exchange or a Potentially @dppzhange] as ‘MDF capped’ [Main
Distribution Frame capped], ‘Racks capped’ or ‘Raakd MDF capped’. Potentially Capped—a
Telstra Exchange Building which Telstra has deteadimay be unavailable for access by an
access seeker for any reason including an ExchBuiling listed in the TEBA Capped List as
‘Potential’. Constructively Capped Exchange—an exge in respect of which the ACCC has
determined that Telstra requires, as a conditicacoéss, that the access seeker undertake works at
their own expense which are out-of-the-ordinaryksor

ACCC,Telstra’s LCS and WLR exemptions applications:l fitecision-— final decision and class
exemptionAugust 2008, pp. 83—-84.
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The ACCC notes that the Domestic Transmission Ggp&ervice (DTCS) is
currently a declared service, with certain excedim routes and locations where it
faces substantial infrastructure competitidfin its June 2011 Discussion Paper for
the DTCS, the ACCC noted transmission servicesafeahot subject to regulation are
provided in relatively mature markets served byimber of service providers?

I1l. Delay and queuing in equipment installation

The capping of exchanges is not the only possibtady to access seekers seeking to
migrate customers to the ULLS. Access seekersisarface substantial delays in
installing their DSLAM or MSAN equipment into exahges.

The %ﬁCC notes that there are 21 exchanges witheguat the end of October
2011:

IV. Availability of switching equipment

A further potential barrier to entry for firms entey the fixed voice market via ULLS
is accessing voice switching services.

An access seeker seeking to enter the voice mimiaeigh ULLS has two options for
gaining voice switching services. The access seakdd use traditional switching in
conjunction with a DSLAM or soft-switching in comjation with an MSAN.

Access seekers can purchase voice TDM (time-divisialtiplexing) switches
themselves. The ACCC has previously noted thatnthe difficult to buy such
switches as they are rapidly becoming an outdateithblogy**° An alternative

option for an access seeker would be to acquirgevawitching services from existing
service providers. This option would require acaeEs=kers to negotiate the terms and
conditions of purchasing the voice switching sezsifrom these providers on a
commercial basis. However, while such an option mayechnically available, the
ACCC has previously recognised that carriers hatgeta date, supplied such
services via commercial arrangements and thatydiogy, the costs involved in
obtaining such a service are unknotfh.

A soft-switching option involves the use of then@&work to carry voice traffic, with
the addition of voice cards at the DSLAM or the aE¥oice over DSL. A further
investment in soft-switches and PSTN gateway itrfuature is also required to route
calls and connect to Telstra’s and other carri@$NPswitches?*” Apart from the cost
considerations for such infrastructure outlinedppendix J and section 2.2.2, the

342 ACCC,Domestic transmission capacity service (DTCS) A&CC Discussion Paper for a public

inquiry into a FAD for the DTCSJune 2011, p. 83.

ACCC,Domestic transmission capacity service (DTCS) A@cC Discussion Paper for a public
inquiry into a FAD for the DTCSJune 2011, p. 6.

ACCC,Access to Telstra Exchange Facilities Record KegRunle 2011 -Summary Report
October 2011 reporting period.

ACCC,Telstra’s LCS and WLR exemption application — fohetision and class exemptjon
August 2008, p. 84.

ACCC,Telstra’s LCS and WLR exemption application — fohetision and class exemptjon
August 2008, p. 84.

ACCC,Telstra’s LCS and WLR exemption application — fohedision and class exemptjon
August 2008, p. 84.
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soft-switching option also appears to require eoairs of scale. As the ACCC notes,
only [c-i-c] [c-i-c] have been identified as users by Telétfa.

Accordingly, the ACCC notes that the soft-switchomion entails significant sunk
costs for access seekers and requires econonsealef It may be a barrier to entry
for ULLS access seekers.

Impact of NBN roll-out on incentives to roll outther DSLAMs

The ACCC considers that the NBN roll-out is likédyreduce access seekers’
incentives to invest in DSLAMs and DSLAM-equivalgnt

As noted in section 2.2.2, NBN Co released an médion guide titledMigrating to
the National Broadband Netwdrik August 2011 detailing procedures and
timeframes for the roll-out’® NBN Co stated that it will publish a 3 Year Roltou
Plan at least annually outlining the Region ReamhService Date (RRFSD). A
disconnection date for the disconnection of ses/ared premises from the legacy
copper network follow48 months after the RRFSTP In October 2011, NBN Co
indica%?d that it would ‘issue a three-year indieatziew’ of the roll-out in early
2012:

Access seekers making DSLAM investments face th@wong risks during the NBN
roll-out since they may face the prospect of NBNrbwild:

= stranded assets in the form of DSLAMS/MSANS.
= uncertain and truncated payback periods.
= partial recovery of investment costs of DSLAMS/MS&N

These uncertainties are likely to increase theafshvestments and create a barrier
for DSLAM investment. Access seekers have alsomgdigesubmitted that the NBN
roll-out is likely to reduce incentives for invesgiin DSLAMS.

Optus has submitted thét:i-c] [c-i-c] *>? Appendix F shows that, based on CAN
RKR data, DSLAM investment in new exchanges hasestly with the number of
ESAs with at least one ULLS or LSS SIO only incregdy 1.8 per cent over the
year from March 2010 to March 2011.

The ACCC notes that NBN Co released its 1 YeardrolPlan on 18 October 2011
which lists 28 new locations as part of the natisab-out (passing 485,000

premises) where construction of the fibre opticvzek is expected to commence over
the following 12 month&>® The plan includes areas of overlap with exempt £SA
The ACCC considers that access seekers are untikatyest in any further DSLAM

348 Telstra,Fixed line services geographic exemption-requasintarket information2 September

2011, pp. 9-10.

NBN Co,Migrating to the National Broadband Netwerkugust 2011, available at:
www.nbnco.com.au/assets/documents/migrating-taativepdf.

30 NBN Co,Migrating to the National Broadband Networkugust 2011, p. 13.

%1 NBN Co,NBN Co releases 12-month national rollout plaredia release, NBN Co, 18 October
2011, available at: http://www.nbnco.com.au/news-anents/news/nbn-co-releases-12-month-
national-rollout-plan.html.

Optus submission, Conf. p. 6/Pub. p. 6.

NBN Co,NBN Co releases 12-month national rollout plaredia release, NBN Co, 18 October
2011, available at: http://www.nbnco.com.au/newd-avents/news/nbn-co-releases-12-month-
national-rollout-plan.html.
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infrastructure in these areas since any such imesgs will be overbuilt within 12
months, which would be unlikely to leave sufficiéimie for the cost of the
investment to be recovered.

Conclusion on competition in broader wholesale sens

The ACCC notes that Telstra remains the domingpplger of wholesale services
used to supply relevant retail services due towsership of the CAN.

The ACCC considers that ULLS-based competitordikedy to offer some indirect
constraints via the retail market on Telstra fquy of the resale services. However,
the ULLS does not appear to provide a viable adtitve to the resale services in
some circumstances due to differences in qualityctionality and service levels.

This is further complicated by the barriers to giftr supplying ULLS-based
alternatives such as: exchange capping, delay aewirng in equipment installation
and availability of switching equipment. These les reduce the viability of ULLS-
based services to act as substitutes for Telseaale services by limiting their
geographical coverage.

In addition, the ACCC notes that the likelihoodwither DSLAM investment is
reduced by the uncertainties and risk from the NBINout. ULLS-based competitors
thus face a further constraint in self-supplyingolelsale voice and broadband
services.

The ACCC therefore considers that there is a lddompetitive wholesale supply
alternatives due to:

= Telstra’s continued dominance in supplying voicd broadband services
= Telstra’s control over the CAN and access to ULLS
= limited alternative suppliers of wholesale broadband voice services, and

= ULLS-based competitors being constrained by the N&@Nout and the limited
substitutability and the barriers to entry assedawith the ULLS.

These supply-side constraints, which reduce théadoiisty of good substitutes for
Telstra’s resale services, and Telstra’s positetha dominant provider of retail

services (discussed at 2.2.3), significantly lithe effectiveness of indirect retail
constraints on Telstra’s market power in suppltmgWLR, LCS and PSTN OA.

The ACCC'’s analysis of the promotion of competitionthe future ‘with’ or
‘without’ the exemption provisions, is containedcimapter 5.
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3 Efficient use of, and investment in, infrastructu re

In determining whether varying the exemption prmns in the FADs will promote
the LTIE, the ACCC must have regard to the extenttiich the variation is likely to
result in the achievement of the objective of emaging the economically efficient
use of, and the economically efficient investmeant i

= the infrastructure by which listed services arepsied; and

= any other infrastructure by which listed services ar are likely to become,
capable of being suppli€d’

In determining the above, regard must be had to:

= whether it is, oris likely to become, technicdtasible for the services to be
supplied or charged for, having regard to:

o the technology that is in use, available or likelypbecome available

o whether the costs that would be involved in supgyand charging for, the
services are reasonable or likely to become redéenand

o the effects, or likely effects that, supplying anérging for the services,
would have on the operation or performance of teteaunications
networks.

= the legitimate commercial interests of the supmiesuppliers of the services,
including the ability of the supplier or suppli¢esexploit economies of scale and
scope; and

= the incentives for, including the risks involvedtfvmaking thé&® investment in:
o the infrastructure by which the services are segpland

o the other infrastructure by which the servicesarare likely to become
capable of being supplied®

In the ACCC'’s view, the phrase ‘economically e#ici use of, and economically
efficient investment in, infrastructure’ requires anderstanding of the concept of
economic efficiency. This concept consists of thvesponents:

= Productive efficiency this is achieved where individual firms produce gloeds
and services that they offer at least cost.

= Allocative efficiency that is achieved where the prices of resourdéscteheir
underlying costs so that resources are allocatéukio highest valued uses (i.e.
those that provided the greatest benefit relabveosts).

= Dynamic efficiency- this reflects the need for industries to makeety changes
to technology and products in response to chamgesrnisumer tastes and in
productive opportunities.

34 CCA s. 152AB(2)(e)
35 CCA s. 152AB(7A)
36 CCA s. 152AB(2)(e)
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The Australian Competition Tribunal has noted that:

The inclusion of the term “economically” in s. 1538)(f) suggests that the concepts of
allocative, productive and dynamic efficiency shiboé considered. Allocative efficiency will
be best promoted where the price of a serviceatsfile underlying marginal cost of
providing the servicé’

The key question is the extent to which varyingegkemption provisions in the FADs
are likely to encourage productive, allocative dgdamic efficiency. Whether such
efficiencies will be improved is highly relevant taut not determinative of, this issue.
The key issue is whether granting the exemptioiscviate an environment whereby
the participants have increased incentives to uakierefficient use of, and efficient
investment in, infrastructur&®

As the level of competition in downstream marketgeases, whether it is through
declaration of a service or through market forpesductive and dynamic efficiency
should increase because competition should stimgktvice providers to innovate
and reduce the costs of providing services. Thisikhalso lead to allocative
efficiency as access providers and access sead@hkgsreduce the final prices paid
by end-users, as a mechanism to compete in thestieam market.

3.1 Investment environment in the industry

The ACCC notes that, to date, the industry has bemeasingly investing in

DSLAM infrastructure to supply services. Howevée National Broadband Network
(NBN) roll-out presents a number of developments @amcertainties for the
investment environment for the provision of careagrvices.

The ACCC notes that the NBN provides a wholesélgyer Two’ Ethernet bitstream
access product allowing access seekers to offemetde coverage to end usérs.
The ACCC notes that the NBN provides a service simaar ‘layer’ as wholesale
DSL and WLR.

NBN Co released a 12 month Year Rollout Plan o@t®ber 201£%° At that time,
NBN Co indicated that it would ‘issue a three-ymalicative view’ of the roll-out in
early 2012°®! The ACCC notes that the indicative nature of tire¢ year roll-out
schedule, and the potential for it to be revisetually, creates uncertainty for access
seekers. This uncertainty increases the risks ededavith copper-based
investments, like DSLAMSs, due to the potentialddruncated payback period,
possible asset stranding, and consequent partiaveey of investment costs.

The recent pattern of investment has reflectecetiregestment uncertainties. The
ACCC notes that access seekers appear to havedstbevgeographic expansion of

357
358

Australian Competition Tribunal,elstra Corporation Limited2006] ACompT at [94].

ACCC, Telecommunications services — Declaration ProvisighiGuide to the Declaration
Provisions of Part XIC of the Trade Practices Alitly 1999. While this publication specifically
referred to declaration provision of the TPA, th€@C is of the view that the relevant comments
made are equally applicable to this inquiry.

%9 NBN Co,NBNCo Wholesale Access Service Product and Pricing\@e for Access Seekers
December 2010, p. 1.

NBN Co, http://www.nbnco.com.au/news-and-evemasinbn-co-releases-12-month-national-
rollout-plan.html.

NBN Co,NBN Co releases 12-month national rollout plaredia release, NBN Co, 18 October
2011, available at: http://www.nbnco.com.au/newd-avents/news/nbn-co-releases-12-month-
national-rollout-plan.html.
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their DSLAM footprints. The number of ESAs withlaast one ULLS/LSS SIO
increased by only 1.8 per cent from March 2010 ayd¥l 2011 (see appendix F).
Optus submitted that fe-i-c] [c-i-c]**? The ACCC further notes that Optus’ capital
expenditure for its ‘Business and Wholesale Fixadl ‘Consumer & SMB Fixed’
divisions fell by more than 20 per cent betweend&010 and March 20283 iiNet
has also noted an overall slowing of fixed lineitagexpenditure investment by
industry3®*

The ACCC notes that Professor Martin Cave hasrmdlihe implications of next
generation access (NGA) networks for the existaggler of investment in the
presence of a current generation network such B&rd’s copper customer access
network (CAN). Professor Cave noted that accedsgesge€annot operate at the same
network layer in an NGA network as they do on apsymetwork: the ‘eventual
removal of unbundled local loop products at thenaxge’ that results from an NGA
network’s bypass of the local exchange means tiwss seekers must ‘move up the
ladder....or down a snake to a bitstream prodiiét'.

Access seekers on the NBN will be offered accetisedbitstream level, compared to
the copper network where lower layer (e.g. ULLS BB&) services are also
available. As a consequence of the different layeperations, the ACCC considers
that the roll-out of the NBN renders DSLAM investm®at local exchanges obsolete.
In the ACCC'’s view, this increases the risks assgted with further investments to
climb the copper-based ‘ladder of investment’ duthe risk of a truncated payback
period for such investments.

3.2  Efficient use of existing infrastructure

3.2.1 Submissions

Telstra submitted that competition in the retadl avsholesale markets will mean that
the prices of services will better reflect theiredit costs and the efficient operation of
carriage services will be promot&.

Macquarie Telecom submitted that it is inefficieminvest in assets that will become
stranded before the end of their useful lives (evbare the investment costs could be
recovered) when sunk assets with the necessargitaplieady exist’

AAPT submitted that the exemptions are deterrimgetficient use of installed
infrastructure because, due to the price increiasesempt ESAs, LSS-based services

32 Optus,Submission by Optus in response to the ACCC’ssgsaeer October 2011, confidential

p. 6 (public p. 6).

Singtel, Management discussion and analysis of financiatld@n, results of operations and
cashflows for the fourth quarter and year endedvitch 2011 12 May 2011, p. 56.

iiNet, iiNet in strong position for NBN rolloy? February 2011. p. 18.

M Cave, ‘Snakes and ladders: Unbundling in a gexieration network'Telecommunications
Policy, vol. 34,2010, pp. 80-85.

Telstra,Response to the ACCC'’s inquiry into varying thengt#on provisions in the final access
determinations for the WLR, LCS and PSTN OA seyvidssues papeOctober 2011,, Pub. p.
36/Conf. p. 47.

Macquarie Telecongubmission by Macquarie Telecom in response t&@@EC's issues papger
October 2011, p. 3.
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(used in conjunction with WLR and/or other servjca® now less competitively
priced, meaning that existing DSLAMs at exchangesld/ not be fully utilised®®

Frontier Economics also referred to inefficient/teésl investment where sunk assets
exist, stating that ‘encouraging new investmeraggets that will become stranded is
unlikely to be more efficient than encouraging ¢eease of Telstra’s existing assets.
These assets can be used to supply wholesale sengiees at very low marginal

social cost3%°

3.2.2 ACCC views

The ACCC is required to assess whether varyingxieenption provisions in the
FADs would affect the efficient use of existingrastructure.

The ACCC notes that the technical feasibility gbglying the resale services as well
as the legitimate commercial interests of Telssréha supplier of LCS, WLR and
PSTN OA are relevarit?

The ACCC notes that it is clearly technically fédesito supply the resale services
and/or equivalent wholesale voice services, asrbeddready supplies such services.
As noted in chapter 2, there may be technical ssuth providing equivalent
wholesale voice services over certain types ofradiiéve infrastructure, however
these technical difficulties are not likely to Imsurmountable.

The ACCC considers that, in relation to the ininastiure currently used to provide
LCS, WLR and PSTN OA, efficient use will be supgorby cost-based pricing,
including a market return on Telstra’s investmémthis regard, the ACCC'’s access
determinations ensure that price and non-pricederihaccess are appropriate and
that Telstra is compensated for its ongoing econawmsts of providing these
services. In this sense, Telstra’s legitimate consrakinterests in supplying LCS,
WLR and PSTN OA are protected.

If Telstra’s current pricing for WLR services ineapt areas reflect pricing above
underlying costs, and should the exemptions remgtace, then a continuation of
this above-cost pricing could artificially reducendand for these services and result
in the use of existing infrastructure at a levdbhbethe efficient level of use, as well
as distorting access seeker input choices and. scale

The ACCC has noted AAPT’s submission that if theregtion provisions remain in
place, an above-cost WLR price would distort demfandbundled voice/broadband
services. This could potentially lead to acces&ersdosing some of their bundled

customers if they tried to increase their retaitgs to pass on the above-cost WLR
price. This could, in turn, lead to the under-gétion of access seeker DSLAMSs to

%8 AAPT, Submission by AAPT in response to ACCC issues pieiperinquiry into varying the
exemption provisions in the final access deternomatfor the WLR, LCS and PSTN OA seryices
October 2011, p. 21.

39 Frontier EconomicdReply report on Telstra submissions supporting gamigic exemptions from
access regulation. A report prepared for Macqudredecom, AAPT and Optusdovember 2011,

p. 19.

370 ACCC,Telstra’s local carriage service and wholesale lieatal exemption applications: Final

decision and class exemptjohugust 2008, p. 120.
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supply data services (where access seekers aenttymising a WLR/LSS
combination to supply end-useréy.

If the exemptions are removed, the ACCC notes\inare capacity exists to supply
the LCS, WLR and PSTN OA using existing sunk assetd access to such services
is priced in a way which reflects the economic aistupplying such services, the
economically efficient use of the relevant infrasture is likely to be promoted by
regulated access to these services.

The regulated provision of Telstra’s resale sewviceareas where alternative
infrastructure exists is consistent with the eéfiwy criteria because of the limitations
of the alternative infrastructure in supplying tiread range of downstream services
(discussed in chapter 2). This is true especialgne Telstra’s infrastructure is, and is
likely to remain, the least-cost method of supplygroviding many of these services
for the foreseeable future and during the transittothe NBN.

3.3 Efficient investment in infrastructure

3.3.1 Costs of installing voice-capable infrastruct ure
Submissions to the September 2011 issues paper

The ACCC received a number of submissions on teesadf providing voice services
using DSLAM/MSAN infrastructure. Submissions contd a wide range of
estimated costs of installing and operating a DSIMSAN. Estimates of DSLAM
installation costs ranged from around $11,700 (ekolg some types of costs) to over
[c-i-c] [c-i-c]. Estimates of other DSLAM costs—such as poweg, Isising,
maintenance and expansion costs—in submissionyvaitsml substantially. Brief
summaries of submissions on the costs of supplyange services over voice-capable
infrastructure are provided below. More detailechmaries are provided in
appendices C, D, E, F and J.

Telstra

Telstra referred to a report on DSLAM costs pregdoe it by its consultant, Mr

Craig Lordan, on 30 May 2011. Lordan estimated titotal cost associated with
the supply and installation of a 300-port DSLAMdetween $11,705 and $13,705,
consisting of a per port cost of between $30 arig $8d an infrastructure installation
cost of $2,70572 In relation to expansion of a DSLAM'’s capacity,rtlan, in a report
prepared for Telstra in October 2011, estimatetlitiveould cost an access seeker
$900 to expand a DSLAM'’s capacity by installingdagrt voice card’® Lordan
estimated that the total annual ongoing cost patAd&port in an exchange is

371 AAPT, Submission by AAPT in response to ACCC issues pidiperinquiry into varying the
exemption provisions in the final access deternomatfor the WLR, LCS and PSTN OA seryices
October 2011, p. 10.

Telstra,Public inquiry to make Final Access Determinatidmsthe declared fixed line services —
Part C of Telstra’s response to the Commissionssusion paper: Schedule C.1 — Update of
expert opinion on the cost of DSLAM infrastructuhene 2011, p. 3.

Telstra,Response to the ACCC's inquiry into varying thengt#on provisions in the final access
determinations for the WLR, LCS and PSTN OA sesvidesues paper: Attachment H — DSLAM
voice service delivery cost®ctober 2011, p. 16.

372

373

83



between $10.30 and $35.78 which equates to an annual operating cost for0a 30
port DSLAM of between $3,090 and $10,725Telstra submitted that an access
seeker already supplying DSL services would ing@frant costs of between $32 and
$67 per service to add voice servicés.

Telstra also submitted thiti-c] [c-i-c]**

Telstra stated thdt-i-c] [c-i-c]*"®

Optus

Optus submitted that the cost of installing a ®MYSLAM is aroundc-i-c] [c-i-c].>"°

This figure includes costs associated withi-c] [c-i-c].>° Optus submitted two
appendices showing examples of costs it had indumseesting in DSLAMS: the first
example showed materials costs from vendofs-6t] [c-i-c] and the second
example showed that Optus incurfed-c] [c-i-c].

Optus stated that expanding a DSLAM’s capacity ddirgg a single voice card would
cost a total ofc-i-c] [c-i-c]. Installing each subsequent card during the sé@@eisit
would cosfc-i-c] [c-i-c].*** Optus submitted that three types of DSLAM ‘opermati
costs’ are incurredc-i-c] [c-i-c].>®

Macquarie Telecom

Macquarie Telecom submitted that the total cajeixalenditure needed to supply
voice services at a new exchange wouldcbkiec] [c-i-c], while total operating
expenditure would be-i-c] [c-i-c] per exchange per annuff.

AAPT

AAPT submitted that DSLAM installation costs ardikely to exceedc-i-c] [c-i-c],
although the cost will vary depending on the amaimabling required at a
particular DSLAM3

37 Consisting of $2.40 for supplier support, $0.85 fechnician, anft-i-c] [c-i-c]. TelstraResponse

to the ACCC's inquiry into varying the exemptionysions in the final access determinations for
the WLR, LCS and PSTN OA services — Issues p@gtsber 2011, confidential p. 50 (public p.
40).

Lordan (on p. 11) notes that his estimates of Bi8loperating costs exclude the costs of
backhaul, which may vary considerably dependingmaccess seeker’s choices regarding
location and delivery model.

Telstra,Response to the ACCC's inquiry into varying thengt@on provisions in the final access
determinations for the WLR, LCS and PSTN OA seswidesues papeOctober 2011,

confidential p. 51 (public p. 40).

Telstra Telstra’s response to access seekers’ submisgiahe ACCC's inquiry into varying the
exemption provisions in the final access deternmatfor the WLR, LCS and PSTN OA services —
Issues Paper Confidential Versioh December 2011, p. 13.

Telstra Telstra’s response to access seekers’ submisgiahe ACCC's inquiry into varying the
exemption provisions in the final access deternmmatfor the WLR, LCS and PSTN OA services —
Issues Paper Confidential Versioh December 2011, p. 13.

Optus,Submission by Optus in response to the ACCC'ssgsaper October 2011, confidential p.
35 (public p. 34).

%80 ibid.

31 ibid., confidential p. 37 (public p. 34).

32 ibid., confidential p. 36 (public p. 34).

33 Macquarie TeleconPSTN voice replacement — business mddevember 2011.
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ACCC view on costs of installing voice-capable @adtructure

The ACCC considers that the costs of installingeaiapable infrastructure are likely
to vary depending on a number of access seekeifisgactors. The ACCC notes

that access seekers’ estimates of the costs of-eaipable are likely to differ because
of differences in the size and location of theistomer base. An access seeker’s
customer base is likely to affect the amount ofl gpe of, its infrastructure
investment. The ACCC considers that access seekstigiated payback periods for
infrastructure will depend on the size and locatibtheir customer base and the
assumptions that have been made regarding expacsémmer churn.

The ACCC considers that the costs of investmensalpstantial and, in some cases,
may not be recovered prior to the NBN roll-out (seetion 3.3.2). While some access
seekers continue to invest in DSLAMSs, these investsiare primarily made in order
to provide data services; in some cases, voicecasrare provided as a
supplementary service to the data service. The AC&®Giders that, even without the
NBN roll-out, access seekers do not have a bustessto invest in DSLAM/MSAN
infrastructure in order to provide voice-only caitigg *®°

The ACCC recognises that, as noted by Herbert GseiTelstra (in its response to
access seekers’ submissiofi§)the NBN roll-out may not have extinguished the
business case for all future DSLAM investments. oy, the ACCC considers that,
where efficient DSLAM investment opportunities remaccess seekers will
continue to invest in the absence of exemptions.

The ACCC notes that there may be a business cagsedess seekers to invest in
DSLAMs—although the ACCC considers that there sanbusiness case for
investment for the provision of voice-only serviedsecause these investments may
allow them to provide greater service quality andiifferentiation of their products.
A business case for DSLAM investment may also éxestuse of the (cost-based)
price differential between WLR and the ULLS. Thewsion of WLR requires the
use of additional assets, such as switching equipmaative to the ULLS; therefore,
where access seekers own switching equipment thayepotentially be an
opportunity to invest in a DSLAM and profitably pide data and voice services
using the ULLS rather than WLR. However, the ACG@siders that DSLAM
investments that occur only because Telstra hagetiaa WLR price greater than the
cost-based WLR price determined in the FADs—thawfsere the actual WLR—
ULLS price differential is greater than the cossé&a WLR—-ULLS price
differential—could be inefficient.

3.3.2 Investment uncertainty and risk
Uncertainty from the exemptions calculation process

34 AAPT, Submission by AAPT in response to ACCC issues piglpdrinquiry into varying the
exemption provisions in the final access deternomatfor the WLR, LCS and PSTN OA seryices
October 2011, p. 23.

The ACCC has reached this view having had retgatile business models provided by Macquarie
Telecom and Telstra’s consultant (Mr Alexander Skod). See appendix J for further details.
Herbert Geer (on behalf of Adam Internet, iiNetldanternode)Submission by the Herbert Geer in
response to the ACCC's issues pafectober 2011, p. 3. Telstraglstra’s response to access
seekers’ submission to the ACCC's inquiry into iragythe exemption provisions in the final
access determinations for the WLR, LCS and PSTNeDAces — Issues pap& December 2011,
confidential pp. 27-28.
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The Tribunal’'s exemption orders, which were incogbed into the FADs in July
2011, specify that the ACCC should undertake exemmialculations on a six-
monthly basis and publish an updated list of exgkarthat meet the exemption
criteria after each round of exemption calculatioffse ACCC considers that certain
aspects of the Tribunal’'s exemption orders leadstability in the geographic
coverage of the exemption orders which may increasertainty for access seekers
and, therefore, may deter efficient investment.sEh@spects are discussed below.

First, the addition of exempt ESAS every six montieans access seekers face
greater uncertainty over access to regulated WIES Bnd PSTN OA. Following the
first round of the ACCC’s exemption calculation@9IESAs became exempt on 30
December 2010. A further 52 and 34 ESAs met thier@ito become exempt ESAs
following the ACCC'’s second and third rounds of y¢ion calculations. The ACCC
considers that this uncertainty makes it more @iffifor access seekers to plan for,
and rank, their investment opportunities.

Second, the exemption calculations were subjeatdondition that when the
exchange building in an exempt ESA becomes capped SA is no longer exempt.
If an exchange building in an exempt ESA becomeped, access seekers will have
faced a short period of deregulation—after the cemrement of the exemption
orders in that ESA—followed by re-regulation (aftiee exchange becomes capped).
The ACCC considers that this uncertainty may redumess seekers’ incentives to
invest in infrastructure. Further, the ACCC notest in some instances of exchange
capping, such as when an exchange is ‘rack capp@day be possible to expand the
TEBA space at that exchangé.The expansion of TEBA space could be achieved by
building or leasing a remote structure outsideetk@ange building; this could have
the effect of making the exchange no longer cagmebthus subject to the exemption
orders again.

In summary, the ACCC considers that the exemptadcutations create uncertainty
for access seekers, which may hinder efficientstment in infrastructure that would
otherwise occur. Discouraging efficient investmemtsild not be in the LTIE.

Uncertainty around NBN roll-out schedule

The ACCC notes that NBN Co intends to releaseraéttyear indicative view’ of the
NBN roll-out in 2012°% Uncertainty therefore remains around the timing an
location of the NBN roll-out, which will not be flylresolved by the release of
indicative plans. NBN Co’s construction plan onhpyides information on roll-out
locations for the next 12 montff. The ACCC considers that an ‘indicative view’ of
the subsequent construction schedule may not fieisofly certain to support access
seeker investments in copper-based equipment.

The ACCC has had regard to the financial modekinigmitted by Telstra and
Macquarie Telecom on the expected returns fromsitmrent in DSLAMs/MSANS to

37 ACCC,Telstra’s PSTN originating access exemption apfiite— CBD and metropolitan areas —
Final decision and class exemptio@xctober 2008, p. 99.

NBN Co,NBN Co releases 12-month national rollout plaredia release, NBN Co, 18 October
2011, available at: http://www.nbnco.com.au/news-anents/news/nbn-co-releases-12-month-
national-rollout-plan.html.

NBN Co,NBN Co releases 12-month national rollout plaredia release, NBN Co, 18 October
2011, available at: http://www.nbnco.com.au/newd-avents/news/nbn-co-releases-12-month-
national-rollout-plan.html.
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provide voice services. On the basis of the maellts, the ACCC considers that a
business case cannot be established for infragteugctvestment to provide voice-
only services, given current WLR price levels (appendix J). The NBN roll-out,
which increases the risks associated with suchsinvents, further reduces the
likelihood that a business case can be made.

The ACCC notes that greater uncertainty incredsesisks of making these
investments in infrastructure, which will have @féect of increasing access seekers’
required risk-adjusted rate of return and thereftiseouraging investments.

Macquarie Telecom submitted that access seekefsrio invest in projects that will
enable them to compete on the NBN such as coritangmission, data centres and
cloud computing® Since these investments can be used on the coppeork as
well as on the NBN, the risks associated with sagbstments are not increased by
the impending NBN roll-out. The ACCC considers #fere that the risk-adjusted
returns from such investments are likely to havprowed relative to the risk-adjusted
returns from copper-based investments Like DSLAMz will become redundant
when the copper network is de-commissioned.

The ACCC considers that uncertainty arising froe BN rollout, and the lack of a
business case to invest in facilities for the psmn of voice-only services, make it
clear that investment in DSLAMSs in the presencex@dmptions is unlikely to occur at
any different rate to that which would occur withtlue exemptions. Accordingly, the
ACCC considers that retaining the exemption prowvisiwould not promote efficient
investment in infrastructure and would not be ia LT IE.

390 Macquarie TeleconSubmission by Macquarie Telecom in response tA@@C's issues paper
October 2011, p. 3.
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4 Other considerations

This chapter discusses the exemptions calculatethadology, the conditions and
limitations included in the exemptions provisioasd the impact of the exemption on
any-to-any connectivity. It also discusses Telstmmoposal for differential pricing in
‘competitive’ areas (that is, the currently exendpEeSAs) and the non-exempt areas,
in the event that the ACCC decided to remove tlemgtions.

4.1 Exemptions calculation methodology

The exemption provisions include a methodology Whiexuires the ACCC to update
the list of exempt ESAs every six months. The mathagy determines which ESAs
in the list of Exemption A ESAs meet the conditi@msl limitations for becoming
exempt.

These conditions and limitations were includedchim final WLR and LCS individual
exemption orders handed down by the Tribunal oA@dust 2009°°* On

9 September 2009, the Tribunal handed down it4 R&EIN OA individual
exemption order$’ The PSTN OA order with respect to metropolitan E®ad
conditions and limitations that were substanti\&iyilar to those specified for the
Tribunal’'s WLR and LCS orders.

TheTelecommunication Legislation Amendment (Competéitd Consumer
Safeguards) Act 20(@ACS Act) repealed the ordinary individual andipedly class
exemption provisions of th@ompetition and Consumer Act 20(MCA) 3% The
transitional provisions in the CACS Act state thate an access determination in
relation to a declared service commences, a datation made under the ordinary
exemption provisions in relation to that servicasss to have effett:

However, the ACCC is able to incorporate provisionaccess determinations which
provide that any or all of the standard accesgiahbns (SAOs) are not applicable to
a carrier or carriage service provider (CSP). Thmegisions may be either
unconditional or subject to such conditions or tations as are specified in the
determinatior’>> An access determination may also restrict or lthetapplication to
a carrier or carriage service provider of any bohthe SAOs**®

The Exemption Determinations ceased to have dfifect 1 January 2011 after the
interim access determinations (IADs) took effect.

In making the interim access determinations (IAf@s}he fixed line services in
March 2011, the ACCC incorporated the exemptionsiprons, including the
conditions and limitations determined by the Triblumn the final access
determinations (FADs) made in July 2011, the ACC&ntained the exemption
provisions as they stood in the IADs, including tloeditions and limitations.

391 Australian Competition Tribunalpplication by Chime Communications Pty Ltd (N§28)09]

ACompT 4.
392 Australian Competition Tribunahpplication by AAPT Limited (No 22009] ACompT 6.
393 Repealed sections 152AT (individual exemptioms) 852AS (class exemptions) of the TPA.
394 ltems 202 (class exemptions) and 203 (indivigxamptions) of the CACS Act.
3% paragraphs 152BC(3)(h) and (i) of the CCA.
39 paragraph 152BC(3)(i) of the CCA.
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The exemption provisions applied to 380 MetropaliESAs listed in the orders (and
known as Attachment A ESASs), in addition to 17 CBBAs for PSTN OA. Under
the provisions, an ESA may become an ‘Exemption 'Eff&e all of the following
conditions are met:

the ESA has three or more unconditioned local ladld_S)-based competitors
(excluding Telstra)

the ULLS-based competitors have an aggregate msikeé®’ in the ESA equal
to or greater than 30 per cent, and

the aggregate ULLS spare capacity for that ESAjiskto or greater than 40 per
cent of the aggregate number of WLR SIOs in thaa B

Once an ESA was determined to be an Exemption ESWs still subject to further
conditions and limitations before the exemptiorktetfect. In summary, the
exemption provisions specified that the exempti@uhd either not have effect in an
ESA or not apply to specific access seekers inS#, H:

(@)
(b)
(€)

(d)

(€)

an access seeker is a Queued Access Setikethat Exemption ESA as at
30 September 2009

an exchange is a Capped, Potentially Capped ort@atigely Capped
Exchang&”

Telstra ceases to supply the ULLS in that ESA, Wwheto itself or to another
person

the supply by Telstra of the WLR, LCS or PSTN OAvg®e to an access seeker
is under an agreement that was in force betweeadtess seeker and Telstra as
at 30 September 2009, for so long as the agreemmrains in force, or

in respect of an end-user, who immediately bef@&8ptember 2009 was
supplied with a Bundled Fixed Voice and Broadbaad/tee by the access

397

398
399

400

Aggregate market share — in respect of each Wttent A ESA the ULLS-based competitors’
aggregated share of SIOs, expressed as a percemsatgethe following formula:

(ULLS + ULLS Spare Capacity + WLR SIOs) / (Total3)).

The WLR SIOnlyrelate to the WLR SIOs of ULLS-based competitors

Queued Access Seeker—in respect of an AttachA&8A, an access seeker, including a First
Queued Access Seeker, who before the Practical @meement Date submitted a PSR
[Preliminary Study Request: a request by an aceesiser to Telstra for access to an Exchange
Building] in respect of an Exchange Building withive ESA that: (a) is under consideration by
Telstra; or (b) has not been rejected by Telstré¢phas not been withdrawn by the access seeker;
and (d) has not passed a JCI [Joint Completioneletsgn: an inspection of an Exchange Building
by representatives of Telstra and an access seekducted following the completion of
construction works in that Exchange Building by #tteess seeker] in relation to the PSR.

Capped Exchange—an Exchange Building which Telstis determined is not available for access
by an access seeker for any reason, including ehdfge Building listed by Telstra in the TEBA
Capped List [the document published by Telstra libtt each Exchange Building that Telstra
regards as a Capped Exchange or a Potentially @dppzhange] as ‘MDF capped’ [Main
Distribution Frame capped], ‘Racks capped’ or ‘Raakd MDF capped’. Potentially Capped—a
Telstra Exchange Building which Telstra has deteadimay be unavailable for access by an
access seeker for any reason including an ExchBuilging listed in the TEBA Capped List as
‘Potential’. Constructively Capped Exchange—an exgje in respect of which the ACCC has
determined that Telstra requires, as a conditicacoéss, that the access seeker undertake works at
their own expense which are out-of-the-ordinaryksor
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seeker using the LSS, WLR and LCS supplied by figelsintil a Prescribed LSS
to ULLS Migration Process is established for thatess seeker.

The exemption provisions required the ACCC to deiee which of the

380 Attachment A ESAs satisfied the conditionséodme Exemption ESAs. The
ACCC was required to collect the relevant data@eriorm the calculations—using
the formula set out in the exemptions provisions-ddtermine which of the
Attachment A ESAs satisfied the conditions to beedfmemption ESAs.

The ACCC was required to publish the list of ExelmpESAS on its website on a
six-monthly basis. The dates the newly exempted€E&Mne into effect and the
number is newly exempt ESAs for each round of datmn is shown below.

Table 4.1: Dates and the number of exemption ESAsif each round of
calculation

First Round Second Round Third Round
Date of data 30 March 2010 30 September 2010 | 31 March 2011
ACCC publishes list 30 June 2010 30 December 2010 | 30 June 2011
No. of exempted ESAs 129 181 215
Number of newly 129 52 34
exempt ESAs
Newly exempted ESAs 30 December 2010 | 30 June 2011 30 December 2011
come into effect

Note: Details on the implementation of exemptioalsalations are available at
http://www.accc.gov.au/content/index.phtml?item|84807.

After an ESA became an Exemption ESA, it would renaa Exemption ESA until
the exemption provisions expired or until the relavservice declarations were
revoked. This was the case even if the ESA faibeahé¢et any or all of the three
conditions at a later dafé

On the basis of the calculations completed to daeeACCC found that condition 2
was the most common condition that was no longernmsubsequent rounds of
calculations after an ESA had become an Exempt#®A. Hhe decrease in market
share was generally temporary and ESAs that failedeet condition 2 after
becoming exempt subsequently satisfied condition&later calculation round.

The calculated aggregate market share of ULLS c@topecan temporarily decrease
if an access seeker migrates from WLR to ULLS. iitmaber of WLR SIOs and
ULLS spare capacity decreases while the numbelLafS5I10s increases. This
results in a net decrease in the market sharelatdcu

Further, there is a risk that once an ESA has be@mmampt, it may become capped at
a later date. This increases the uncertainty fagesitcess seekers in making
investment decisions. If an ESA were to become edpine previous business case

%1 In undertaking its calculations for the Exempsi&SAs the ACCC has found instances where an
Exemption ESA would have later failed the Tribusalonditions.
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for making a DSLAM investment may change as a tesithe return on a DSLAM
investments changing relative to purchasing WLR.

The need to undertake the exemption calculatioasyesix months places a
regulatory burden on the ACCC. There may also beeeased regulatory burden on
Telstra and access seekers in providing the ACGR MILLS spare capacity
information, the number of ULLS SIOs and the numife?’vLR SIOs in each ESA.

If a ULLS-based competitor does not submit its Uldfare capacity information to
the ACCC in the form required by the determinatjadhe ACCC will ‘deem’ the
spare capacity as provided for in the exemptiowipions. The deeming calculation
is not as accurate as the access seeker’'s owncgaeity information and results in
a source of uncertainty.

4.2  Varying the exemptions conditions and limitatio ns

In its reply submission, Telstra submitted thahé& ACCC were to vary or remove
the exemptions then the ACCC must consider whetheot additional conditions
and limitations would be consistent with the statytriteria®®? Telstra submitted
that[c-i-c] [c-i-c] *%34%

The ACCC notes that Telstra did not propose angtamtive changes to the existing
conditions and limitations.

AAPT submitted that if the ACCC were to retain theemptions, it should include
extra conditions. However, it stated that, if the @C concludes that altering the
conditions or limitations in the exemptions woukldomplicated, impractical or
onerous then the current exemptions should be rechoempletely®> The ACCC
notes that a further variation inquiry would beuiegd to vary the non-price terms
and conditions for the ULLS. Another variation imguvould increase the
uncertainty surrounding the exemptions.

The ACCC has considered whether it could vary treliions and limitations in the
exemptions provisions to address the supply-sidstcaints discussed in section 2.1.
It has concluded that varying conditions and litnotas would be difficult and
complex.

In this regard, the ACCC notes that in May 2008, Alustralian Competition Tribunal
decided to impose a ‘pair gain condition’ on themyption orders. The proposed
condition would mean that the exemption orders waowt apply where a line was
affected by a pair gain system. However, Telsttarstied that the required upgrades

02 Telstra,Telstra’s response to access seekers’ submissiothe tACCC's inquiry into varying the
exemptions provisions in the final access detertitina for the WLR, LCS and PSTN OA services
— Issues PapeDecember 2011, p. 6.

Telstra Telstra’s response to access seekers’ submisgiahe ACCC's inquiry into varying the
exemption provisions in the final access deternmmatfor the WLR, LCS and PSTN OA services —
Issues Paper Confidential Versioh December 2011, p. 9.

Telstra Telstra’s response to access seekers’ submisgiahe ACCC's inquiry into varying the
exemption provisions in the final access deternmatfor the WLR, LCS and PSTN OA services —
Issues Paper Confidential Versioh December 2011, p. 6.

AAPT, Submission by AAPT in response to ACCC issues pidpdrinquiry into varying the
exemption provisions in the final access deternomatfor the WLR, LCS and PSTN OA seryices
October 2011, p. 11.
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to billing systems would be complex and coéfRTelstra further submitted that a
‘pair gain condition’ would likely lead to regulagouncertainty and distortior{§’

In September 2009, the Australian Competition Tmddueviewed and subsequently
set aside its decision to impose a pair gain carddn the exemption orders on the
basis that it would be too complex and costly felsira to implement the pair gain
condition?%®

The ACCC considers that the effectiveness of amy cenditions that address supply-
side constraints cannot easily be assessed. The&CAIXD considers that changing the
conditions and limitations would not be able togdsely overcome the uncertainty
and DSLAM investment risks due to the NBN roll-out.

Furthermore, there appears to be no business @aswéstment to allow voice-only
ULLS self supply so varying the non-price terms aodditions would not
necessarily lead to outcomes that would promotéTHE and/or satisfy the other
statutory criteria to which the ACCC must have rdga

Hence, the ACCC is of the view that it is not pbksto construct conditions and
limitations that would allow the exemptions to sBtithe statutory criteria and the
LTIE, in the presence of NBN roll-out uncertainty.

4.3  Any-to-any connectivity

The ACCC considers that the removal of the exemptfor WLR, LCS and PSTN
OA would not detract from the objective of ‘anyday’ connectivity.

As discussed in appendix K, a network operator¢batrols access to the end-users
on its network is likely to have market power anaymprice discriminate. The
network operator may charge a higher price forsdhlat originate or terminate on
another network than for calls originating and teating on its own network.

If this price discrimination were to occur, the ACConsiders that this would be a
market failure that would hinder any-to-any conneist and discourage end-users
from switching to a non-dominant service provider.

The ACCC considers that the regulation of the P®IMNservice promotes any-to-
any connectivity.

4.4  Differential pricing for ‘competitive’ services

In its 9 December 2011 submission, Telstra subdhttiat if the ACCC were to
remove the exemptions, the FAD prices should nplyaje the WLR, LCS and PSTN
OA services supplied in the previously exempt ar€atstra stated that:

While the WLR prices in exempt areas are greagam the WLR prices in non-exempt areas,
there is no correlation between the prices thatldvba expected (and indeed observed) in

0% Telstra,Telstra’s Submissions in reply to Optus’ Submissiom Pair Gains7 September 2009,

pp. 5-6. Resubmitted by Telstra on 17 October Z&EElappendix C

Telstra,Telstra’s Submissions in reply to Optus’ Submissiom Pair Gains7 September 2009,

p. 9. Resubmitted by Telstra on 17 October 201Jappendix C

408 Australian Competition Tribuna®pplication by AAPT Limited (No £2009] ACompT 9 (9
September 2009).
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competitive markets and the prices in non-exemgdswvhich are set equal to the average
accounting costs calculated by the ACCC’s FLSR.

Telstra stated that competitive in the currentlgrapted areas is ‘strong’ and
‘sufficient to satisfy the ACCC that equivalencalgeady being provided®

Telstra proposed that the ACCC should issue anfbhe WLR, LCS and PSTN
OA services supplied in the currently exempt asgdle prices proposed in the SSU
and then consult on making an FAD for those sesfite

In the ACCC's view, prices in competitive marketdl veflect costs. An ability to
charge above-cost prices on a sustained basisatedithat a seller has market power
and is exercising that power. Chapter 2 sets @AtBCC’s view on the state of the
competition in the currently exempt areas.

Further, the ACCC notes that once the exemptiomseanoved, the FAD price and
non-price terms and conditions will apply to seegsupplied in the previously
exempt areas unless the parties negotiate alteenatims and conditions. The ACCC
also notes that it cannot vary an FAD without cariohg a variation inquiry (unless
the variation is of a minor nature).

499 Telstra,Exemptions for competitive WLR, LCS and PSTN Ovicesy Letter, 9 December 2011,
pp. 2-3.

40 ihid. p. 3.

a1 ibid. p. 4.
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5 ACCC's final decision and assessment

The ACCC's final decision is to remove the exemmiprovisions in the Final
Access Determinations (FADs) for the Wholesale [Remtal (WLR), Local Carriage
Service (LCS) and Public Switched Telephone Networigiinating Access (PSTN
OA) service.

The ACCC has decided to vary the relevant FAD$is Way, having considered the
mandatory legislative criteria in sub-section 15280 of the CCA.

5.1 Assessment against legislative criteria

This section sets out the ACCC'’s assessment dh@@C’s decision to remove the
exemption provisions in the FADs against the apylie legislative criteria. The
relevant legislative criteria are set out in apperdof the final report.

5.1.1 Paragraph 152BCA(1)(a) — Whether the determin ation will
promote the LTIE

Pursuant to section 152AB of the CCA, in deterngnivhether a particular thing
promotes the LTIE, regard must be had to the extewhich the thing is likely to
result in the achievement of the following objeesy

- Promoting competition in markets for listed sersgice

- Achieving any-to-any connectivity in relation torgage services that
involve communications between end-users;

- Encouraging the economically efficient use of, anestment in,
infrastructure.

A detailed discussion of these objectives usingdloéof a ‘future with and without’
analysis is separately set out under section 5.2.

The ACCC considers that removing the exemption igrors from the FADs for
WLR, LCS and PSTN OA services will promote the LT¢E the following reasons:

=  The NBN roll-out uncertainty reduces DSLAM investmhecentives through an
uncertain payback period. Therefore the expecteestment and market
developments of DSLAM based voice-only competitoa now unlikely to occur
with the exemption provisions in place.

= Access seekers submitted and the ACCC acceptthératis no apparent business
case for investments in voice-only capability f@IDAMs at current price levels.
Should the exemptions provisions remain in effactess seekers may be forced
to pay a price for WLR that is higher than the des$ed FAD price, potentially
raising efficiency concerns.

= Competition for end-users will be promoted by gateaing that access seekers
can obtain WLR, LCS and PSTN OA services at pribasreflect supply costs.

= Access seekers will be able to provide servicelin@s where there are technical
obstacles to using the ULLS.

= Promoting an efficient level of use of the sunkmepbased assets used by Telstra
in supplying voice-only services, before they aseammissioned.
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= Efficient DSLAM investments will continue to be medhere they are
commercially viable, based on the price differdrigtween the ULLS and WLR

service?*?

The ACCC notes that the WLR, LCS and PSTN OA ses/are all required for an
access seeker to provide a PSTN voice service el$@sices are commonly bought
in a bundle and failing to remove the exemptiorvi@ions for any one service, such
as WLR, could result in that price rising at theoldsale level for either or both of the
remaining two wholesale services (LCS and/or PSTY. Ohe ACCC considers that
it will be promoting the LTIE by removing the exetigm provisions for all three
services: WLR, LCS and PSTN OA.

5.1.2 Paragraph 152BCA(1)(b) — Legitimate business interests of a
carrier or carriage service provider, and the carri er's or
provider’s investment in facilities used to supply the
declared service

The ACCC notes that if the exemption provisionsraraoved, the carrier or provider
will be able to charge either commercially negeiigprices for the declared services,
or have recourse to the FAD prices for the decl&védR, LCS and PSTN OA
services. The FAD prices for the WLR, LCS and PSOAreflect the underlying
costs of providing these services and are set @shglding block model (BBM).

The BBM approach allows the carrier or providerdoover their capital expenditure,
operating expenditure, an allowance for regulattagreciation and a return on
capital. The ACCC has stated previously that tleese provider’s legitimate business
interests are met by adopting a BBM approdcin addition, FAD prices set using
BBM allow for recovery of the carrier’s or provideinvestment in facilities used to
supply the WLR, LCS and PSTN OA.

Thus, the ACCC is of the final view that removitg exemption provisions in the
FADs would not be detrimental to the legitimateibass interests of the carrier or
provider of WLR, LCS and PSTN OA services.

5.1.3 Paragraph 152BCA(1)(c) — Interests of all per sons who have
rights to use the declared service

In appendix A, the ACCC interprets this criteriata having regard to the interests
of access seekers. The removal of the exemptiongioas will ensure that access
seekers will have access to the WLR, LCS and PSANnGny of the 380
Attachment A ESAs under the same conditions asuhent non-exempt ESAs. This
means that access seekers will be able to pathe price for access to the WLR,
LCS and PSTN OA regardless of the type of ESA.

This will provide certainty for access seekers rdmgy the prices paid in all ESAs.
The uncertainty and risk surrounding investmernhe380 Attachment A ESAs
becoming potentially exempt ESAs in the future waok occur if the exemption
provisions are removed.

12" The price differential between the ULLS and Wéétvice reflects the additional costs of
supplying the WLR, such as switching costs.

413 ACCC,Inquiry to make final access determinations fordleelared fixed line services — Final
Report July 2011, p. 134.
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In removing the exemption provisions in the FADs ACCC has taken into account
the legitimate business interests of access sebkgmoviding price certainty and
reducing investment risk. This will promote confide for access seekers to
undertake future investments, where it is efficiendo so.

The ACCC is of the final view that the removal aeeption provisions in the FADs
is consistent with access seekers’ interests.

5.1.4 Paragraph 152BCA(1)(d) — Direct cost of provi  ding access to
the declared service

Telstra submitted that maintaining the exemptioisresult in prices that better
reflect their direct cost of operation of carriagevices™*

The ACCC is of the final view that removing the ew®ion provisions in the FADs
for the WLR, LCS and PSTN OA services will not beansistent with the recovery
by the access provider of its direct costs for oy the declared services.

This is because the BBM approach used for settilmgpin the FADs ensures that
the direct costs of providing access to the dedléred line services are included in
the revenue requirement used to calculate prides.r@venue requirement calculated
using this approach comprises forecast direct adidect operating costs, a return on
and of capital, and tax liabilities.

5.1.5 Paragraph 152BCA(1)(e) — The value to a perso n of
extensions, or enhancements of capability, whose co stis
borne by someone else

The ACCC is of the final view that this criteriamnot directly relevant to its decision
on whether to remove the exemption provisions éRADs for the WLR, LCS and
PSTN OA services.

5.1.6 Paragraph 152BCA(1)(f) — The operational and technical
requirements necessary for the safe and reliable op  eration
of a carriage service, a telecommunications network ora
facility

This criterion requires the ACCC to consider theragional and technical

requirements necessary for the safe and reliatdeatipn of a carriage service, a
telecommunications network or a facility.

The ACCC is of the final view that the safe andafgde operation of a carriage
service, a telecommunications network, or a faciitll be unaffected by the removal
of the exemption provisions in the FADs for the WILKES and PSTN OA services.

5.1.7 Paragraph 152BCA(1)(g) — The economically eff icient
operations of a carriage service, a telecommunicati ons
network or a facility

This criterion requires the ACCC to consider theremnically efficient operation of a
carriage service, a telecommunications networkfacgity when deciding whether to

414 Telstra submission, October 2011, Pub. p. 36/Qur47.
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remove the exemption provisions in the FADs forWieR, LCS and PSTN OA
services.

The ACCC is of the final view that the economicadfficient operation of a carriage
service, a telecommunications network, or a fagiiiill be unaffected by the
removal of exemption provisions in the FADs for iWéR, LCS and PSTN OA
services.

5.1.8 Subsection 152BCA(2)

The ACCC has considered the substitutability obo#ligible services supplied by
Telstra, such as the ULLS and LSS, for the WLRujgpdy voice services.

5.1.9 Subsection 152BCA(3)

The ACCC'’s interpretation of subsection 152BCA&Uliscussed in section A.9 of
appendix A.

Consistent with its approach to determining thegterms included in the FADs, the
ACCC considers regulatory certainty and consistéadye an important
consideration to its assessment of whether to rertioy exemption provisions in the
FADs for WLR, LCS and PSTN OA services.

5.2  Whether the variation will promote the LTIE:
Assessment of ‘future with and without’ the exempti ons

As mentioned earlier in this chapter, paragrapBT5®(1)(a) of the CCA requires
the ACCC to consider whether the proposed varigtianthe removal of the
exemption provisions in the FADs for WLR, LCS ar§TiN OA services) will
promote the LTIE"

Under section 152AB, in determining whether a patér thing promotes the LTIE,
regard must be had to the extent to which the tistiggely to result in the
achievement of the following objectives:

= Promoting competition in markets for listed sersgice

= Achieving any-to-any connectivity in relation torgage services that involve
communications between end-users;

= Encouraging the economically efficient use of, anastment in, infrastructure.

A detailed discussion of these objectives usingdloeof a ‘future with and without’
analysis is set out below.

5.2.1 Promotion of competition — wholesale
Future with exemptions

Since the exemptions took effect in December 2€1€re has been little evidence of
increased competition for the wholesale supplyesale voice-only services. While
some alternative suppliers of wholesale voice ses/do exist, these are only
supplied under terms and conditions that do notenta&m effective substitutes for
Telstra’s resale voice services. Access seekernigield that it is not commercially

“1> This is only one of a number of mandatory stagutmiteria set out under sub-section 152BCA(1).
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viable for ULLS-based access seekers to supplyevanty services at wholesale in
competition with Telstra.

The ACCC considers that the limited alternative le@bale supply of resale voice-
only services are unable to effectively provideraa constraint on Telstra’s pricing
of the resale services.

Additionally, the ACCC considers that entry by aitgive suppliers of wholesale
resale services is unlikely to occur, particuldrcause:

= information submitted to the ACCC indicates tharthis no apparent business
case for investments in DSLAMSs to supply voice-csdyvices at current price
levels, and

= the NBN roll-out uncertainty reduces incentivesdopper-based investments
through an uncertain payback period.

The ACCC received a number of submissions fromsscseekers stating that
wholesale services provided using DSLAM/MSAN infrasture and the ULLS are
not capable of providing equivalent services tcstrals WLR, LCS and PSTN OA.
These submissions are summarised in appendix @randiscussed in chapter 2.

The ACCC has considered the submissions receivedesched the view that, for a
range of wholesale customers, resale servicesisddpy alternative providers are not
substitutable for Telstra’s WLR service. For examplusiness customers that require
business grade SLAs cannot be supplied by acceksrsehat use the ULLS. Access
seekers are unable to supply wholesale servicéstigtrequired SLAs because
Telstra offers inferior service assurance for th& 8 relative to its WLR service.

While the Telstra disputed the inferiority of theAS for the ULLS and WLR in its

6 December 2011 submission, the ACCC notes thatraebnly provided information
in relation to the minimum fault restoration tim@®vided under the Customer
Service Guarantee (CSG). It did not provide infaioraabout the fault restoration
times available when access seekers pay an additbarge for a higher level of
service quality than provided by the CSG.

Wholesale customers with other requirements, saaomplex services or national
network coverage, may be unable to switch to adiiere wholesale providers because
these alternative providers are unable to pro\nddeatures offered by Telstra
without substantial additional investments.

The ACCC considers that, in addition to the possddtrimental effect on wholesale
competition from continued exemption provisionsespect of WLR, continued
exemption provisions in respect of LCS and PSTNrsy also have a negative
effect on wholesale competition. The ACCC has rokived submissions from
access seekers claiming higher prices or deniatcdss to Telstra’'s LCS and PSTN
OA services. However, the ACCC notes that thes@assible outcomes in the future
with exemptions, as Telstra is exempt from the SACke exempt ESAs.

Further, Optus has submitted that the wholesaleigiom of over-ride and pre-
selection services also requires access to PSTK'Orhe ACCC considers that if

1% Optus,Submission by Optus in response to the ACCC’ssgsaeer October 2011, confidential p.
20 (public p. 20).
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access seekers were denied access to PSTN OAnthgree a detrimental effect on
competition for the wholesale provision of overerignd pre-selection services.

The ACCC considers that the NBN roll-out makesdéeelopment of wholesale
competition in the ‘future with’ exemptions scemeless likely. An access seeker
attempting to provide a service equivalent to TalstWLR would be required to
undertake substantial additional expenditure—f@megle, investing in additional
DSLAMSs to expand its network coverage, or upgradisg@xisting DSLAMs to

enable the provision of additional features. Howgtree ACCC considers that access
seekers are less likely to invest in copper-basgdstructure due to uncertainty
created by the NBN roll-out. Access seekers areertikely to have a business case to
invest in NBN-related projects—such as hostingygnaission and content, which
enhance the access seeker’s retail service offelioth before and after the NBN is
rolled out—rather than directing funds towards capgpased infrastructure which will
become obsolete as the NBN is rolled out.

As a result, the ACCC considers that wholesale @ditipn for voice-only services is
unlikely to develop in the ‘future with exemptiorsienario.

Future without exemptions

In the ‘future without exemptions’ scenario, Tedstvould be required to comply with
the SAOs in all ESAs, including the exempt ESAsaflik, Telstra would be required
to supply WLR, LCS and PSTN OA in compliance wthie price and non-price terms
and conditions set out in the FADs, except if ateas agreement exists between
Telstra and the access seeker. Since the FAD maredsased on the estimated actual
costs of supply, these prices would allow Telstreetover its costs and would
therefore be in Telstra’s legitimate business egts.

The ACCC considers that regulated access to WLFS &a@d PSTN OA in all ESAs,
including the exempt ESAs, would enable accessess@perating at the wholesale
level to provide a full suite of products to theirstomers. In the ‘future without
exemptions’ scenario, access seekers are ablevalprservices such as data and
hosting services—provided using the access seeterignfrastructure—to
customers with special requirements, such as catpand government customers.

The ACCC concludes that, while alternative ULLSdzhsupply of wholesale voice
services may stithot develop in the ‘future without exemptions’ scenagccess to
Telstra’s resale services current wholesale coripetvill not be lessened by in any
‘future without exemptions’. Furthermore, acces$\oR, LCS and PSTN OA at
regulated prices will assist access seekers to etaripr the provision of
competitively-priced voice services to end-users.

5.2.2 Promotion of competition — retail
Future with exemptions

In the ‘future with exemptions’ scenario, the ACC@ahsiders that it is likely that
Telstra would continue to supply WLR at higher ps¢han the cost-based FAD
prices in the exempt ESAs.

The ACCC considers that the continued supply of VétRrices higher than the FAD
prices in exempt ESAs would likely be detrimentatétail competition. Access
seekers would face higher wholesale costs tharrdgelghich is able to self-supply
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WLR. The ACCC notes that Telstra is already the idamt provider of retail voice
services (as noted in chapter 2).

While submissions by access seekers to the ACCE@mption inquiry generally
focused on the effect of the exemptions on theefdVLR in exempt areas, the
ACCC considers that the continued exemption prowssin respect of LCS and
PSTN OA may negatively affect retail competitiom ¥oice services.

The ACCC notes that, in the future with exemptiangyrther 34 ESAs will become
exempt on 30 December 2011, following the ACCCirdthound of exemption
calculations published on 30 June 2011. The ACQiders that it is likely that
further ESAs will become exempt in subsequent rewfdexemption calculations in
the ‘future with exemptions’. Because the geograjgbierage of the exemption
provisions would be likely to continue to increasé¢he future with exemptions, the
resulting negative effects on retail competitionwdohave a detrimental effect on an
increasing number of end-users.

With the above analysis, the ACCC concludes thatlreompetition would not be
promoted in the future with exemptions and thatrétention of the exemption
provisions in the FADs for WLR, LCS, and PSTN OAwees would not promote
the LTIE.

In the analysis of the state of competition (inptiea 2), the ACCC considers whether
developing trends of substitution at the retaiklebetween voice-only services, and
bundled voice/broadband, VolP, and mobile services)d act as an indirect
constraint upon Telstra’s supply of the resaleisess However, the ACCC considers
that the current level of competition in the retadrket and developing trends of
substitutability would not yet be sufficient to sbrain Telstra regarding the supply of
the resale services.

Future without exemptions

In the ‘future without exemptions’, Telstra would kequired to supply WLR, LCS
and PSTN OA in compliance with the price and naoegterms and conditions set
out in the FADs in all ESAs, including the exem@AS unless there is an access
agreement between Telstra and the access seeker.

The ACCC considers that access to WLR, LCS and PSANt regulated prices and
terms and conditions would promote retail compmtifior the provision of voice
services to end-users, including end-users witkiapeequirements. Access to WLR
would promote retail competition for fixed line eetonly customers in exempt
ESAs: operators at the retail level would be ablelitain WLR from Telstra or,
alternatively, services from access seekers thiatiren Telstra’s WLR, potentially in
conjunction with their own network equipment or bied with other services.

Operators at the retail level of the market wou de better able to compete for the
provision of services to customers with specialinegnents—such as customers
requiring complex services or business grade SLAsth@se services can be
provided using Telstra’s WLR service. Competitiooud be promoted because
WLR would be subject to the price and non-priceneand conditions in the FADs in
the future without exemptions.
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Comparison of the future with and future withowg #xemptions

With the above analysis, the ACCC concludes thabreng the exemption
provisions in the FADs for WLR, LCS and PSTN OA wbbe more likely to
promote retail competition.

5.2.3 Impact on efficient use of infrastructure
Future with exemptions

In the ‘future with exemptions’, Telstra would rmd required to comply with the
price and non-price terms and conditions specifietie FADs in exempt ESAs.

As a result, Telstra could potentially deny acdessr charge higher prices for, the
WLR, LCS and PSTN OA services. The ACCC consideas, tf either of these
outcomes were to occur, existing infrastructure ot be efficiently used.

The ACCC notes that Telstra’s existing infrastroetis a sunk investment and that its
copper-based infrastructure is set to be de-conmonisd when the NBN is rolled out.
However, the ACCC’s FADs determined efficient cbated prices for declared
services that use Telstra’s infrastructure. Thegzriset in the FADs provide Telstra
with a market return that is consistent with igifiemate business interests.

If Telstra’s current pricing for WLR services inearpt areas reflect pricing above
underlying costs, then a continuation of this abowest pricing could artificially
reduce demand for these services and result infusdsting infrastructure at a level
below the efficient level of use, as well as distay access seeker input choices and
scale.

The ACCC concludes that in the future with exemmiolelstra’s and access seekers’
existing infrastructure may not be used as effityedpecause access to competitively-
priced resale services could be unavailable. Tliglgdvnot promote the LTIE.

Future without exemptions

In the ‘future without exemptions’, Telstra would kequired to comply with the price
and non-price terms and conditions specified inRABs in all ESAS, including
exempt ESAS, unless there is an access agreentemdoeT elstra and the access
seeker.

The ACCC considers that existing infrastructurkkisly to be used efficiently if
Telstra is required to comply with the SAOs. Thetdmased FAD prices for the
WLR, LCS and PSTN OA services allow Telstra a markturn and protect its
legitimate business interests. Requiring Telstreht@arge access seekers the FAD
prices and comply with the non-price terms will @mesthat its infrastructure is
efficiently used.

The efficient use of access seekers’ infrastruattoeld also be promoted in the
future without exemptions. Access seekers provithmgdled voice and broadband
services using WLR and LSS (and their own DSLAMuldcbe provided with
certainty that they would have access to WLR aHAP price in all ESAs. This
would enable access seekers to use their existBigAMs, and the LSS, to provide
the broadband component of the bundled voice apadimand service to end-users.

Efficient use of other network infrastructure, sashswitching equipment and
transmission, would also be promoted in the futdtbout exemptions. Removal of
the PSTN OA exemption provisions will provide ascesekers with certainty that
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they are able to access PSTN OA at regulated pricals ESAs?'” This certainty will
enable access seekers to use their existing smgfemd transmission equipment to
provide voice services, such as Optus’ ‘Switchlemsg Distance’ service, at the
wholesale and/or retail levels of the market.

Comparison of the future with and future withowg #xemptions

The ACCC concludes that the efficient use of Talstand access seekers’ existing
infrastructure would be better encouraged in th&utle without exemptions’.

5.2.4 Impact on efficient investment in infrastruct ure
Future with exemptions

In the “future with exemptions’, access seekers faag greater uncertainty with
regard to the future geographic coverage of thengxiens. The Tribunal’'s exemption
orders require the ACCC to complete exemption d¢alimns every six months to
determine whether any new ESAs meet the Tribumraifsria. In section 3.3 and
chapter 4, access seekers face two main souresgeftainty with the exemptions
calculation process.

First, the number of exempt ESAs potentially insesaevery six months. The ACCC
considers that this uncertainty makes it more diffifor access seekers to plan for,
and rank, their investment opportunities.

Second, the Tribunal’s orders specify that wherettehange building in an exempt
ESA becomes capped, the ESA is no longer exemah éxchange building in an
exempt ESA becomes capped, access seekers wilfdaae: a short period of
deregulation—after the ESA becoming exempt purstaatite exemption
calculations—followed by re-regulation (after thecleange becomes capped). The
ACCC considers that this uncertainty may reducessseekers’ incentives to invest
in infrastructure.

The NBN roll-out creates additional uncertainty éocess seekers as DSLAMs and
other copper-based infrastructure will become aisabnce the NBN is rolled out
and the copper network is de-commissioned.

The ACCC considers that even where efficient inwestt opportunities are
available—that is, where the access seeker cootivee the costs of investment in an
ESA, before the NBN is rolled out—this investmeraynmot occur because of access
seekers’ uncertainty over the NBN roll-out dated(#merefore potential truncation of
the payback period for the investment). The ACC@&sdhat greater uncertainty
increases the risks of making these investmentdrastructure, which will have the
effect of increasing access seekers’ requiredadjlasted rate of return and therefore
discouraging investments.

As a result of the above analysis, the ACCC coredutiat the ‘future with
exemptions’ would not encourage efficient investmennfrastructure and would not
promote the LTIE.

“17 The ACCC notes that Telstra has not increasetiehdline prices of resale services in exempt
ESAs or denied access to PSTN OA.
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Future without exemptions

In the ‘future without exemptions’, access seekayald no longer face the
uncertainty caused by the exemption calculatiorcgss specified in the Tribunal's
exemption orders. The certainty of regulated act®¥¥LR, LCS and PSTN OA in
all ESAs would assist access seekers to planadrrank, their investment
opportunities.

The ACCC considers in the ‘future without exempsioscenario, access seekers
would no longer make inefficient investments in 8As that currently occur
because Telstra has charged a WLR price greatethieacost-based WLR price
determined in the FADs—that is, where the actuaRAMULLS price differential (in
exempt ESAS) is greater than the cost-based WLR-SJuilice differential.

The ACCC recognises that the NBN roll-out may rmtéhextinguished the business
case for all future DSLAM investments. The ACCC siders that, where efficient
DSLAM investment opportunities remain and acces&ees consider there to be a
business case for investment, access seekersowtlhae to invest even if the
exemption provisions were removed. However, the BQ&0nsiders that any future
DSLAM investments are likely to be made primardyprovide end-users with data
services. Access seekers may consider there tdbsiess case to invest because of
the WLR-ULLS price differential, or because of glaential to improve end-users’
service quality by using the ULLS and their own $ls. However, as discussed
above, investment resulting from the WLR—ULLS pritierential may only be
efficient where the price differential reflectectbost-based differences (as reflected
in the difference between the ACCC’s WLR and ULLE&@s in the FADS).

Comparison of the future with and future withowd #xemptions

As a result of the above analysis, the ACCC coredutiat efficient investment in
infrastructure would be better encouraged in th&ute without exemptions’.

5.2.5 Any-to-any connectivity
Future with exemptions

In the ‘future with exemptions’ scenario, therelwibt necessarily be a significant
effect on the objective of achieving any-to-anymectivity. The ACCC notes,
however, that in this scenario the terms and carditfor the supply of PSTN OA
could potentially be varied from those establishgdhe FAD.

Future without exemptions

In the ‘future without exemptions’ scenario, thand not necessarily be a significant
effect on the objective of achieving any-to-anymexctivity. The issue raised above
regarding the terms and conditions of the PSTN @#&ise would not be likely to
occur.

Comparison of the future with and future withowg #xemptions

Overall, the ACCC considers there will not necagshe a significant effect on the
objective of achieving any-to-any connectivity Inetfuture with exemptions’ or the
‘future without exemptions’.
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Appendix A: Legislative criteria

The ACCC must have regard to the criteria specifieslibsection 152BCA(1) of the
Competition and Consumer Act 20Q0CA) when making a decision on whether to
vary an FAD. These criteria are:

()
(@
(h)
(i)
()
(k)

()

whether the determination will promote the long¥tenterests of end-users
(LTIE) of carriage services or of services supphgdneans of carriage services

the legitimate business interests of a carrieraoriage service provider (CSP)
who supplies, or is capable of supplying, the dedaervice, and the carrier’s
or provider’s investment in facilities used to slypibe declared service

the interests of all persons who have rights totieeleclared service
the direct costs of providing access to the dedlasgvice

the value to a person of extensions, or enhanceofieapability, whose cost is
borne by someone else

the operational and technical requirements necg$sathe safe and reliable
operation of a carriage service, a telecommuninatietwork or a facility

the economically efficient operation of a carri@gevice, a telecommunications
network or a facility.

Subsection 152BCA(2) sets out other matters tlaABCC may take into account in
making FADSs.

Subsection 152BCA(3) allows the ACCC to take intoaant any other matters that it
thinks are relevant.

The ACCC set out in detail its views on how thadktdive criteria should be
interpreted in section 3.5 of its April 2011 dissios papef'® As noted in the
September 2011 issues paper, the ACCC considerstarpretation remains
appropriate for this inquiry. The ACCC'’s views oovhto interpret the legislative
criteria are summarised below.

A.1 Paragraph 152BCA(1)(a)

The first criterion for the ACCC to consider wheakmg or varying an FAD is
‘whether the determination will promote the longrtenterests of end-users of
carriage services or of services supplied by meénarriage services’.

In the ACCC's view, particular terms and conditiam&n FAD will promote the
interests of end-users if they are likely to cdnite towards the provision of:

goods and services at lower prices
goods and services of a high quality, and/or
a greater diversity of goods and servites.

418

419

ACCC,Public inquiry to make final access determinatiforsthe declared fixed line services —
Discussion Paperpril 2011.
ibid., p. 33.
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With regard to the interpretation of the phrasegderm’ within the LTIE test, the
Australian Competition Tribunal has noted:

The long-term will be the period over which thel &ffects... will be felt. This means some
years, being sufficient time for all players (be@ngsting and potential competitors [...] to
adjust to the outcome, make investment decisiodsraplement growth — as well as entry
and/or exit strategie%’

To consider the likely impact of particular ternmlaconditions on the LTIE, the
CCA requires the ACCC to have regard to the extenthich the terms and
conditions are likely to result in:

= promoting competition in markets for carriage seegiand services supplied by
means of carriage services

= achieving any-to-any connectivity, and

= encouraging the economically efficient use of, andnomically efficient
investment in:

- the infrastructure by which listed carriage sersiaee supplied, and

— any other infrastructure by which listed services ar are likely to become,
capable of being suppli¢d*

In evaluating the likely promotion of competitiamrinarkets for carriage services and
services supplied by means of carriage servicésestion 152AB(4) requires the
ACCC to have regard to the extent to which obstatdesnd-users of listed services
gaining access to listed services will be removed.

In evaluating the likely encouragement of econolitjcficient use and investment
in infrastructure by which listed services are digo) are capable of being supplied
or are likely to become capable of being supplsedhsection 152AB(6) requires the
ACCC to have regard to following matters:

= whether it is, oris likely to become, technicdtasible for the services to be
supplied or charged for, having regard to:

o the technology that is in use, available or likel\pbecome available

o whether the costs that would be involved in supgyand charging for, the
services are reasonable or likely to become redéenand

o the effects, or likely effects that, supplying anérging for the services,
would have on the operation or performance of teteaunications
networks.

= the legitimate commercial interests of the supmiesuppliers of the services,
including the ability of the supplier or suppli¢esexploit economies of scale and
scope; and

= the incentives for, including the risks involvedtvmaking th&?? investment in:
o the infrastructure by which the services are segpland

420 Australian Competition Tribunafeven Network Limited (no f004] ACompT at [120].

421 paragraph 152AB(2)(e) and subsection 152AB(&h@{CCA.
422 gubsection 152AB(7A) of the CCA.
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o the other infrastructure by which the servicesarare likely to become
capable of being suppliéd®

A.2 Paragraph 152BCA(1)(b)

The second criterion requires the ACCC to consitierlegitimate business interests’
of the carrier or CSP.

The ACCC considers that it is in an access proigdegitimate business interests to
seek to recover its costs as well as a normal caomateeturn on investment having
regard to the relevant risk involved. However, acess price should not be inflated
to recover any profits the access provider (or@hgr party) may lose in a dependent
market as a result of the provision of accé$s.

A.3 Paragraph 152BCA(1)(c)

The third criterion requires the ACCC to considée‘interests of all persons who
have the right to use the declared service’. Th€&Considers that this criterion
requires it to have regard to the interests of sxseekers.

People who have rights to currently use a declaeedce will generally use that
service as an input to supply carriage servicea,sarvice supplied by means of
carriage service, to end-users. The access seakingsts would not be served by
higher access prices to declared services, asuldvwiohibit their ability to compete
with the access provider in the provision of resaitvices'?®> Access seekers’ ability
to compete for the custom of end-users on the lo@isieeir relative merits could also
be inhibited if terms and conditions of access tavane or more service providers
over others, thereby distorting the competitivecpss'°

The ACCC does not consider that this criterionscldl consideration to be given to
the interests of the users of these ‘downstreamiass as end-users’ interests are
considered under other criteria.

A.4 Paragraph 152BCA(1)(d)

The fourth criterion requires that the ACCC consitlee direct costs of providing
access to the declared service'.

The ACCC considers that the direct costs of prangjdiccess to a declared service are
those incurred (or caused) by the provision of se@ad include the incremental
costs of providing access.

The ACCC interprets this criterion, and the us¢hefterm ‘direct costs’, as allowing
consideration to be given to a contribution to iadi costs. This is consistent with the
Tribunal’s approach in an undertaking decisiohA contribution to indirect costs can
also be supported by other criteria.

23 paragraph 152AB(2)(e) and subsection 152AB(Ghe@fCCA.

424 ACCC,Access pricing principles—telecommunicatiahdy 1997 (1997 Access Pricing
Principles), p. 9.

25 ibid.

426 ibid.

27 Australian Competition Tribunabpplication by Optus Mobile Pty Limited and Optuestiorks
Pty Limited[2006] ACompT 8 at [137].
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However, the criterion does not extend to compémsdbr loss of any ‘monopoly
profit’ that occurs as a result of increased coiitipet*?®

A.5 Paragraph 152BCA(1)(e)

The fifth criterion requires that the ACCC consitthe value to a party of extensions,
or enhancements of capability, whose cost is bbyr@omeone else’.

In the 1997 Access Pricing Principles, the ACCGesta

This criterion requires that if an access seekbapeoes the facility to provide the required
services, the access provider should not attemctover for themselves any costs related to
this enhancement. Equally, if the access providestranhance the facility to provide the
service, it is legitimate for the access provideincorporate some proportion of the cost of
doing so in the access prit&.

A.6 Paragraph 152BCA(1)(f)

The sixth criterion requires the ACCC to considbe ‘operational and technical
requirements necessary for the safe and reliatdeatipn of a carriage service, a
telecommunications network or a facility’.

The ACCC considers that this criterion requires thems of access should not
compromise the safety or reliability of carriageveges and associated networks or
facilities, and that this has direct relevance wsgecifying technical requirements or
standards to be followed.

A.7 Paragraph 152BCA(1)(9)

The final criterion of subsection 152BCA(1) reqsitee ACCC to consider ‘the
economically efficient operation of a carriage se&ya telecommunications network
facility or a facility’ when making or varying anAb.

The ACCC considers that this criterion calls faoasideration of productive,
allocative and dynamic efficiency. Further, in appg this criterion, it is relevant to
consider the economically efficient operation of:

= retail services provided by access seekers usagabess provider’s services or
by the access provider in competition with thoseeas seekers, and

= the telecommunications networks and infrastructised to supply these

services°

A.8 Subsection 152BCA(2)

Subsection 152BCA(2) provides that, in making awyway an FAD that applies to a
carrier or CSP who supplies, or is capable of supg] the declared services, the

4% See Explanatory Memorandum for fiade Practices Amendment (Telecommunications) Bill

1996 p. 44: [T]he ‘direct’ costs of providing access intended to preclude arguments that the
provider should be reimbursed by the third pargkégg access for consequential costs which the
provider may incur as a result of increased cortipatin an upstream or downstream market.
1997 Access Pricing Principles, p. 11.

430 Australian Competition TribunaTl,elstra Corporation Limited2006] ACompT at [94]-[95].

429
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ACCC may, if the carrier or CSP supplies one orev@igible service$® take into
account:

= the characteristics of those other eligible sewice

= the costs associated with those other eligibleicesv

= the revenues associated with those other eligddces, and
= the demand for those other eligible services.

The Explanatory Memorandum states that this promig intended to ensure that the
ACCC, in making (or varying) an FAD, does not calesithe declared service in
isolation, but also considers other relevant sesfi# The ACCC proposes to
consider the costs and revenues associated wigh stinvices—whether declared or
not declared—that are provided by relevant caraes CSPs in assessing the impact
of the exemptions on the conditions for competiiiothe exempt ESAS.

A.9 Subsection 152BCA(3)

This subsection states the ACCC may take into adcany other matters that it
thinks are relevant when making or varying an FAD.

Consistent with its approach to determining thegterms included in the FADs, the
ACCC proposes that regulatory certainty and coasest will be an important
consideration in relation to its assessment okttemption provisions.

The ACCC also considers that it may have regard to:

= submissions in response to the ACCRIigblic inquiry to make final access
determinations for the declared fixed line servid&scussion paperApril 2011
(April 2011 Discussion Paper)

= additional information requested and received fiitetstra and other industry
participants in relation to current market condis@and other matters relevant to
the impact of the exemptions

= information that Telstra provides to the ACCC unaord keeping rules
(RKRS), including:

— the telecommunications regulatory accounting fraor&VRKR (RAF RKR)
and

— the customer access network RKR (CAN RKR) (a surgraiwhich are
published atvww.accc.gov.ay

= exemption determinations made under the repeattbss 152AS and 152AT of
theTrade Practices Act 1974.

These considerations and documents do not limitrtageers that the ACCC may have
regard to when considering whether to vary the FAD®lation to the exemption
provisions.

431 “Eligible service’ has the same meaning as inised52AL of the CCA.

432 Explanatory Memorandum, Telecommunications Legjish Amendment (Competition and
Consumer Safeguards) Bill 2010, p. 178.
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Appendix B: Submissions received in response to
September 2011 issues paper

Submissions received in response to September 2044ues paper

AAPT Limited, Submission by AAPT Limited in response to ACC&sspaper titled
‘Inquiry into varying the exemption provisions hetfinal access determinations for
the WLR, LCS and PSTN OA serviggsiblic and confidential versions), 14 Octobg
2011.

1%
—_

AAPT, Statement dic-i-c] [c-I-c], Withess statement in response to Telstra witnes
statement regarding the technical equivalence dP\&md traditional fixed line
PSTN servicefublic and confidential versions), 28 November&00

5S

ACN Pacific Pty Limited ACCC inquiry into varying the exemption provisiagmshe
Final Access Determinations for the WLR, LCS an@iNP©A services: Submission
ACN Pacific Pty Limiteqpublic), 13 October 2011.

of

Competitive Carriers’ Coalition IncSubmission in response to the ACCC Issues
Paper(public), received 17 October 2011.

Frontier EconomicsReply report on Telstra submissions supporting ¢egaigc
exemptions from access regulation. A report pregpdoe Macquarie Telecom, AAP]
and Optugqconfidential), November 2011.

Herbert Geer (on behalf of iiNet, Internode and Wdaternet),Inquiry into varying
the exemption provisions in the final access datations for the WLR, LCS and
PSTN OA services — Issues paper: Submission byeHe®eer Lawyers on behalf o
Adam Internet Pty Ltd, iiNet Limited, and Interndeky Ltd (public), 14 October
2011.

i

Herbert GeerExtract from email 1 November from Simon HackeA®&LCC —
subject: Telstra Discussion Paper and ACCC Frankager(public), 15 November
2011.

Macquarie Telecomnquiry into varying the exemption provisions ie fimal access
determinations for the WLR, LCS and PSTN OA ses{jéblic and confidential
versions), 14 October 2011.

Macquarie Telecom, Supplementary submission, (dential), 8 November 2011.

Macquarie Telecom, Letter to the ACCC (confidentiab November 2011.

Optus,Optus Submission in response to the ACCC'’s issaj@sr pinquiry into
varying the exemption provisions in the final ascgésterminations for the WLR, LC
and PSTN OA service@ublic and confidential versions), October 2011.

S

Attachment 1: Minutes of Optus meeting with wholesaistomer,
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November 2010 (confidential).

Attachment 2: Vendor pricing of DSLAM and transnigsequipment
(confidential).

Attachment 3: DSLAM investment costs (confidential)

Attachment 4: Answers to ACCC questions on WhoteBs$L
(confidential).

Attachment 5: Map of Castle Hill Exchange (confitiak).

Attachment 6: Optus VoDSL service (confidential).

Optus,Optus supplementary submission — Exemption pragsiothe final access
determinations for the WLR, LCS and PSTN OA sex{peblic), October 2011.

Primus TelecomPrimus Telecom response — Issues paper: Inquio/vatying the
exemption provisions in the final access deternonatfor the WLR, LCS and PSTN
OA servicegpublic), October 2011.

\

Telstra,Telstra’s response to the ACCC'’s inquiry into vag/the exemption
provisions in the final access determinations fer WLR, LCS and PSTN OA
services - Issues Pap@grublic and confidential versions), October 2011.

Attachment A: Telstra’s submissions dated 3 Juried Z0une Submissions
and the annexures thereto, previously submitte@dbstra in response to th
ACCC'’s Discussion Paper ‘Public inquiry to makeafiaccess
determinations for the declared fixed line servi¢esntains public and
confidential information).

Attachment B: Telstra’s submissions dated 15 JQy12(July Submissions
and the annexures thereto, previously submitte@distra in response to
access seeker’s submissions to the ACCC'’s Disaug&aper ‘Public inquiry
to make final access determinations for the dedléired line services’
(contains public and confidential information).

Attachment C: Telstra’s letter to the Commissioted&2 September 2011,
in response to ACCC'’s request for information (cderftial).

Attachment D: all other previous submissions andence provided by
Telstra (and parties acting on behalf on Telstrahe WLR/LCS
exemptions application process (contains publicamdidential
information).

Attachment E: all other previous submissions andesce by Telstra (and
parties acting on behalf on Telstra) in the PSTNé&amption application
process (contains public and confidential inforomli

Attachment F: Professor Martin Cave, The laddeneéstment and the

exemption provisions - A report for Telstra (‘CaiReport’) (public and
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confidential versions), 28 September 2011.

Attachment G: Report prepared by Mr Alex Sundak8wuiidakov Report’)
(confidential), 14 October 2011.

Attachment H: Mr Craig Lordan (Gravelroad consjirDSLAM voice
service delivery costs (‘Lordan Report’) (publicddactonfidential versions),
13 October 2011

Attachment I: KPMG, Mobile voice services as a s for fixed line
services (‘KPMG Report’) (confidential), 14 Octol2a11.

Attachment Jfc-i-c] [c-i-c], Statement oftc-i-c] [c-i-c]: Witness statement
in respect of VoIP (public and confidential verspi23 September 2011.

Telstra,Exemption Variation Inquiry — Sundakov Report Mbdgl(confidential),
1 December 2011.

Telstra,Telstra’s response to access seekers’ submissiahe tACCC'’s inquiry into
varying the exemption provisions in the final ascgsterminations for the WLR, LGS
and PSTN OA services - Issues Paenfidential), 6 December 2011.

Telstra,Exemptions for competitive WLR, LCS and PSTN OAcsar— Letter to the
ACCC 9 December 2011.
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Appendix C: Summary of submissions to September
2011 issues paper

There were submissions in response to the ACC@ssgaper from nine parties—
Telstra, Optus, AAPT, Macquarie Telecom, HerbereiGen behalf of Adam
Internet, Internode and iiNet), the Competitive ri@ms’ Coalition (CCC), Primus,
Frontier Economics (on behalf of Macquarie Telecd®PT and Optus) and ACN
Pacific.

This appendix includes a summary of these subnmissio
C.1 Telstra submissions

C.1.1 Position on exemption provisions

Telstra submitted that the exemptions should caetio apply until at least 30 June
2014: this would align with the declaration permfdhe relevant services and deliver
certainty and stability to the industiy’

Telstra stated that support for maintaining thengx@ns is provided by evidence of
strong growth in DSLAM investment by access seekewder to self-supply, as

well as more intense retail competition in the egeESAs*** Telstra submitted that
these direct and indirect constraints on its mapk&ter in wholesale voice-only

resale services have meant that it has continusdgply these services at the same or
similar prices that have been in place since Z605.

Telstra submitted that maintaining the exemptianvjgions would satisfy the
statutory criteria because:

= there is effective competition in both retail andalesale markets, as evidenced
by the decline in WLR services and increase in Qketvices

= the exemptions are in the access provider’s legignbusiness interests because
of the cost savings associated with deregulation

= the exemptions are in access seekers’ interestaibecthey are able to better
differentiate their service offerings, and thustéeable to compete with Telstra,
and

= accordingly, the prices of services will betteleef their direct costs and the
efficient operation of carriage services will bemoted**°

Telstra submitted that it is not appropriate fax &CCC to re-regulate these resale
services at this time, given that the Tribunal adyermined to implement the
exemptions in 2009 and the first ESAs only becareenpt in December 2015’

3 Telstra,Response to the ACCC'’s inquiry into varying thavgd#on provisions in the final access

determinations for the WLR, LCS and PSTN OA seyvidssues papeOctober 2011, p. 5 (5).
Telstra submission, Pub. p. 7/Conf. p. 8.

Telstra submission, Pub. p. 7/Conf. p. 7.

Telstra submission, Pub. p. 36/Conf. p. 47.

Telstra submission, Pub. p. 4/Conf. p. 4.
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Telstra quoted Professor Martin Cave’s view inrkgort (prepared on behalf of
Telstra) that:

...it is still very early days to expect the consetpeeof the changes in the marketplace to be
clearly visible or to make a reliable assessmett@f. This makes it very difficult for the
ACCC to draw any conclusions about the long terfeotfof the measures on competition and
investment:*®

Telstra also cited Professor Cave’s view that tteargtions implement the ladder of
investment theory, which he considers can proveteebts for end-users from greater
infrastructure investments by access seékers

... in my understanding of the Lol [ladder of invesit], the issues of re-instating the
regulatorystatus quo anten lower rungs is appropriate only if the expegieoyression to

the higher rung is stalleghdif a market review of the lower rung reveals riesdd supply,
high prices or inadequate competition. | see nardwidence that either of these events is
occurring. Accordingly, | consider that applicationAustralia of the Ladder of Investment ...
is in the LTIE®

C.1.2 Assessment framework

Telstra submitted that the ACCC'’s analysis of theact of the exemptions should be
based on the concept of ‘effective competititiTelstra stated that access regulation
should not be imposed in markets that exhibit d¢ffeccompetitior"*? It submitted

that the Tribunal’'s exemption orders accord closéti the concept of effective
competition, and that a decision to continue thengption orders—based on the
evidence previously put before the Tribunal as wasliore recent new evidence—
would be consistent with effective competition amdmote the LTIEY

Telstra submitted that ‘the majority of the comatiis in the Tribunal’s Orders are
appropriate and should be applied’ in the ACCQxufe with and without’
assessmerif? However, Telstra submitted that some conditionsehsas the

condition that a LSS to ULLS migration process nhesestablished—are no longer
relevant, and any proposed changes to the conslibould be subject to consultation

with industry®*

Telstra stated that the ‘future with and withowSassment should consider evidence
of the competition impacts in all 215 exempt ES&s.

43 Telstra,Response to the ACCC's inquiry into varying thevgx@on provisions in the final access

determinations for the WLR, LCS and PSTN OA sesvidasues paper: Attachment F — The
ladder of investment and the exemption provisiohseport for Telstrg'Cave Report’), October
2011, p. 8.

Telstra submission, Pub. p. 4/Conf. p. 4.

Telstra submission, Attachment F: Cave Repori2p.

Telstra submission, Pub. p. 12/Conf. p. 12.

Telstra submission, Pub. p. 12/Conf. p. 12. Taldefines effective competition as the elimination
of excess profits; discovery of more efficient noeth of production; and discovery of what
customers want.

Telstra submission, Pub. p. 12/Conf. p. 12.

Telstra submission, Pub. p. 35/Conf. p. 46.

Telstra submission, Pub. p. 35/Conf. p. 46.

Telstra submission, Pub. p. 35/Conf. p. 46.
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C.1.3 Rationale for the exemptions

Telstra submitted that since the decisions to nesieenption orders by the ACCC and
the Tribunal, investment in infrastructure has gnatrongly in exempt ESAs and
retail competition has intensifi¢d’

Telstra submitted that the LTIE would be promotgafiicient infrastructure-based
competition, and therefore that the ladder of itmesnt should form the theoretical
basis for the ACCC'’s decisidf® Professor Cave (on behalf of Telstra) submitted th
despite the short period during which the exemgtioave had effect, the data
presented in the ACCC’s September 2011 issues pap@&onsistent with the ladder
of investment theor$/*® Professor Cave submitted that, if the increasesinpetition,
the number of ULLS-based competitors and DSLAM®stments seen to date were
observed over a longer period of time, the outcowmdd be consistent with the

ladder of investment and would be in the LTE.

Regarding the ladder of investment theory, Telgtrated Professor Cave’s views in
his report that>*

= The criticisms of the theory advanced by Bourré2agan and Mananti
‘misinterpret and exaggerate the role of wholesadekets for resale products in
ensuring that the goals of the Ladder of Investrpelity are realised’. Professor
Cave states that what is relevant is a broadesasgnt of competition which
focuses on the end us@f.

= Xavier and Ypsilanti ‘magnify the difficulties’ agsiated with segmenting
regulation on a geographic basis while offeringhmeoretical or conceptual
analysis of its benefits against the cdsts.

=  While the exemptions have not been in place farfiacgent period of time to
enable a conclusive assessment, Professor Cawfisipnal view is that the data
covering the relevant Australian markets ‘is comesiswith the view that the
exemptions are achieving the Lol [ladder of investthobjectives which the
ACCC looked forward to when it introduced the pplic 2008 and 2009*>*

C.1.4 Market definition

Telstra submitted that there are a range of cortgegubstitutes available to end-
users of fixed line voice services, including fixadadband, bundled fixed

broadband and voice, and mobile servitégelstra stated that there are a number of
retail service providers of each of these typesenfices in the exempt ESAE.

447
448
449
450
451
452
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Telstra submission, Pub. p. 4/Conf. p. 4.

Telstra submission, Pub. p. 13/Conf. p. 13.

Telstra submission, Pub. p. 15/Conf. p. 15.

Telstra submission, Pub. p. 16/Conf. p. 16.

Telstra submission, Pub. p. 12/ p. 13.

Telstra submission, Attachment F: Cave Report4pp.
Telstra submission, Attachment F: Cave Report6p{3.
Telstra submission, Attachment F: Cave Report9pfi0.
Telstra submission, Pub. p. 23/Conf. p. 27.

Telstra submission, Pub. p. 23/Conf. p. 27.
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Self-supply of resale services

Telstra cited Professor Cave’s view that ‘it isoatecessary to recognise the role of
self-supply by ULLS operators of resale productshe &vailability to a purchaser of
WLR of this option (switching to ULLS access) reggnats a viable form of
substitution for WLR >’

Citing the Sundakov Report (prepared by Mr Alexariendakov on behalf of
Telstra), Telstra submitted that it is ‘uncontrearal’ that DSLAM/ULLS services are
close substitutes for WLR, LCS and PSTN &A.

Substitutability of VoIP services

Telstra submitted that the ACCC'’s view on the sitilistbility of VoIP services for
traditional fixed voice services was ‘outdatedrasent market data show that there is
strong take-up of VoIP product® Telstra submitted that carrier-grade VolIP is
‘economically and technically substitutable forditional PSTN voice service&®

Telstra submitted that tHe-i-c] [c-i-c] Statement (made on behalf of Telstra)
explains that carrier-grade VolP services can gi®wan equivalent voice service to
traditional PSTN services, provided the VolP dafarmation packets transmitted
over the IP network are afforded priority over atbata packets in the network
(thereby ensuring that voice packets continue todesmitted when the network is
congestedf®! The[c-i-c] [c-i-c] Statement also stated that ‘an industry-wide abree
solution is in place today for calling emergencys®s on VolP’ and that ‘the voice
technology to be used in the NBN is exclusively Ri&f?

Substitutability of mobile services

Telstra stated that mobile voice services havemedocreasingly substitutable since
the ACCC's previous exemption inquiries, with theality, features and price of
mobile services ‘improv[ing] significantly’ in reaeyears'®® Telstra submitted that
[c-i-c] [c-i-c].*®*

Telstra submitted that, as concluded by KPMG aedltindakov Report, ‘the
evidence is compelling’ that mobile voice serviees a close substitute for fixed line
voice services in Australi&>

Substitutability of bundled voice and broadband gees

Telstra submitted that bundled voice and broadis@ndces are a close substitute for
voice-only services and should fall within the samarket?°® Telstra stated that the

457
458

Telstra submission, Attachment F: Cave repor®, p.

Telstra submission, Pub. p. 24/Conf. p. 28; QasBirategic Advisors, Inquiry into Varying the
Exemption Provisions in the Final Access Deterniamet for the WLR, LCS and PSTN OA
Services (Sundakov Report), 14 October 2011, p. 7.

Telstra submission, Pub. p. 24/Conf. p. 28.

Telstra submission, Pub. p. 28/Conf. p. 32.

Telstra submission, Pub. p. 25/Conf. p. 29; Telattachment J, para [22].

Telstra attachment J, para [44].

Telstra submission, Pub. p. 28/Conf. p. 33.

Telstra submission, Pub. p. 28/Conf. p. 33.

Telstra submission, Pub. p. 29/Conf. p. 34.

Telstra submission, Pub. p. 29/Conf. p. 35.
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popgelgrity of fixed voice and data bundles hasaased significantly whilge-i-c] [c-
i-c].

Corporate and government market

Telstra submitted that the market for corporate gmeernment customers is ‘strongly
competitive’. It also submitted that the need foraacess seeker to purchase WLR
did not jeopardise an access seeker’s ability toamntracts to supply these
customers. This is because an access seeker Wilhead to service a ‘small
proportion of a corporate or government customemsnises with WLR’ and that
these customers ‘typically require a broad rangeleCommunications services and
the contracts are normally of a high valtf&.

Geographic dimension

Telstra submitted that the ESA is the appropriaieggaphic dimensioff? It stated
that it would be ‘inappropriate and unnecessarylierCommission to identify a
broader (or narrower) geographic dimension forgdevant markets for corporate

and government customers’ than for other custonmrs:°

C.1.5 Barriers to entry

Telstra submitted that the costs of, and barrirprioviding voice services using
DSLAMSs are quite low”* For example, Telstra submitted that, where anaipehad
spare capacity, it could install a voice port lgged for $37.50 per poff? Telstra
submitted analysis on the costs of providing vaiervices using DSLAMS in the
Lordan Report/® On certain assumptions, the Lordan Report madéotiosving
estimates:

» The operating cost of a DSLAM ranges frgeri-c] [c-i-c] per port per annurf?

= The cost of installing a voice port line card t@gly retail voice service is
estimated to be $37.50 per port. Alternativelystpply a voice service without
the use of a separate port within the DSLAM, cusiantan purchase a VoIP
handset that costs between $50 and“$70.

= Other costs involved in providing retail voice sees, including core network
infrastructure and billing systems, ranges from $88 $67 per servicg®

= Assuming a service provider currently providesitetaice services via DSLAM
and ULLS, additional network equipment and opetatiosts are not required to
supply the retail services as wholesale sef/ite.
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Telstra submission, Pub. p. 29/Conf. p. 36.

Telstra submission, Pub. p. 30/Conf. p. 37.

Telstra submission, Pub. p. 42/Conf. p. 53.

Telstra submission, Pub. p. 43/Conf. p. 54.

Telstra submission, Pub. p. 20/Conf. p. 22.

Telstra submission, Pub. p. 20/Conf. p. 22.

TelstraResponse to the ACCC's inquiry into varying them@n provisions in the final access
determinations for the WLR, LCS and PSTN OA seyvidssues paper: Attachment H — DSLAM
voice service delivery costd ordan Report’), October 2011.

Telstra submission, Attachment H, p. 14

Telstra submission, Attachment H, p. 16

Telstra submission, Attachment H, p. 22.

Telstra submission, Attachment H, p. 26.
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» Business to business interfaces cost $15,000 pelleeto modify an existing
retail billing system to bill wholesale servicES.

Further details of Telstra’'s submission on theso$tand barriers to, entry are
available in appendix J.

Telstra submitted that ‘any barriers to entry aréicgently covered by the conditions
in the Tribunal’s Orders and Telstra’s continuedvsion of resale services in

exempt areas'®

Telstra submitted that potential wholesalers ddofimoitit attractive to supply
wholesale voice-only services at the price Telstiaurrently offering but are likely to
do so if Telstra attempted to increase its pridgsificantly.*®° Telstra submitted
analysis by Mr Alexander Sundakov (on behalf ofstral) on price thresholds for
viable wholesale resale supply (the Sundakov REfBON certain assumptions, the
Sundakov Report estimated that the WLR price tholesivould be betweejt-i-c] [c-
i-c] for an existing supplier of voice and data servitgc-i-c] [c-i-c] for a
wholesale-only new entrafft’

Telstra stated that it does not agree that velyioategrated access seekers will not
offer resale services to other access seekerath@&xpected to ‘cannibalise’ their
retail customers such that wholesale profits wawticompensate for lower retail
profits*®3 Sundakov concluded that the extent of any resaihibalisation is likely to
have minimal impact on incentives for new entramtexisting operators to supply
resale service¥’

C.1.6 State of competition

Telstra submitted that competitive conditions ie #&xempt ESAs have ‘exceeded
expectations’, with strong growth in DSLAM-basedestment and more intense
retail competition. Telstra stated that strongé&iteompetition has led to lower
prices, better value and greater choice for endsd&

Telstra stated that since September 2007, acceksrsehave continued to invest in
DSLAMs, expand DSLAM capacity, and invest in costwork capabilitie§>®
Telstra submitted thd¢-i-c] [c-i-c].*®’

Telstra submitted that infrastructure-based cortipathas also expanded beyond the
380 Attachment A ESAs in the Tribunal’'s exemptioders and that subsequent
inquiries by the ACCC should consider whether addél ESAs meet the Tribunal's
exemption conditions to become exempt E$&s.
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Telstra submission, Attachment H, p. 24.
Telstra submission, Pub. p. 42/Conf. p. 53.
Telstra submission, Pub. p. 14/Conf. p. 14.
Sundakov Report, section 5.

Telstra submission, Pub. p. 33/Conf. p. 44.

Telstra submission, Pub. p. 34/Conf. p. 45.

Telstra submission, Pub. p. 34/Conf. p. 45; Skod&eport, pp. 56-57.
Telstra submission, Pub. p. 5/Conf. p. 5.

Telstra submission, Pub. p. 5/Conf. p. 5.

Telstra submission, Pub. p. 18/Conf. p. 20.

Telstra submission, Pub. p. 5/Conf. p. 5.
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Wholesale competition

Telstra submitted that the number of alternatiale service providers is not
necessarily indicative of the level of competitinrthe wholesale market. Telstra
stated that the wholesale market is increasinghypmiitive, citing the decrease in
WLR SIOs since September 2087 Telstra stated that there were at least four
alternative providers of resale voice servicehmaxempt ESAs and that self-supply
of these services was also constraining Telstrafgbiour in relation to the supply of
WLR, LCS and PSTN OA servicé®

Telstra stated that the number of companies acguihie ULLS has increased from
11 to 16 since September 2007, while the averagewauof ULLS-based access
seekers in each exempt ESA has doubled to 4.4tbeerame perio®f* Additionally,
the number of ULLS lines has tripled since Septar20@7, reachinc-i-c] [c-i-C]
lines in June 2011, while WLR SIOs and PSTN OA bB@& traffic havec-i-c] [c-i-
c].**? Neverthelesdg-i-c] [c-i-c], which Telstra submitted to be evidence of theepri
competitiveness of its resale servié&s.

Telstra submitted that, since the exemptions camaeedffect, it has continued to
commercially supply resale voice services at timeesar similar prices that have been
in place from 2005%* Telstra stated that this demonstrates the verycmapetitive
constraints it faces within the exempt ESAs aral key reason why extensive entry
of alternative resale providers to the market feoncurred®

Telstra submitted thafic-i-c] [c-i-c].*®
Retail competition

Telstra stated that increased competition in thesrgt ESAs had impacted on its
retail market share, noting tHati-c] [c-i-c].*®’ Telstra submitted that retail PSTN
voice services were facing greater competition fearvices such as carrier-grade
VolP and mobile services, noting theti-c] [c-i-c].**® The ACCC’s PSTN services
price index has declined significantly since 1998 +9hile Telstra’s analysis—
submitted to the ACCC in July 2011—showed thatphee of fixed line voice
services has declined since 2087.

Telstra submitted that the market segment for fikeelvoice services is ‘particularly
competitive’: a large range of competitive alteived are offered, including services
offered by ULLS acquirers and services offered amtber networks (including
hybrid-fibre coaxial (HFC) and mobilé}° The market segment for enterprise and
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Telstra submission, Pub. p. 30/Conf. p. 37.
490 Telstra submission, Pub. p. 31/Conf. p. 40.
491 Telstra submission, Pub. p. 5/Conf. p. 5.
92 Telstra submission, Pub. p. 30/Conf. pp. 38-39.
93 Telstra submission, Pub. p. 7/Conf. p. 8.
494 Telstra submission, Pub. p. 7/Conf. p. 7.
9% Telstra submission, Pub. p. 7/Conf. p. 7.
9% Telstra submission, Pub. p. 33/Conf. p. 42.
97 Telstra submission, Pub. p. 6/Conf. p. 6.
9% Telstra submission, Pub. p. 6/Conf. p. 6.
499 Telstra submission, Pub. p. 22/Conf. pp. 24-25.
00 Telstra submission, Pub. p. 6/Conf. p. 6.
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government customers is also ‘strongly competitargd the exemptions have not
adversely affected access seekers’ ability to coenfoe customers in this sectf-

Telstra cites théc-i-c] [c-I-c] Statement that carrier-grade VolIP services dedivera
DSLAM infrastructure typically support additionadtures that are not available on
the PSTN service today, including: a Do Not Distfuibction; call screening or
selective call rejection; high definition voice; VRleo phones, video calls and video
conferencing; and multiple lines or numbers ovsingle broadband acce¥s.

C.1.7 Industry certainty and regulatory burden
Industry certainty

Telstra stated that reopening the exemptions igouas likely to result in increased
uncertainty and regulatory risk and that the prospére-regulation may have
distorted access seekers’ investment decisitns.

In the interests of regulatory certainty, Telsunarmitted that the ACCC should not
re-regulate the declared services in the exempsareless the reasons for doing so
are compelling®® Telstra submitted that if the ACCC did not follokis approach, it
would risk undermining the stability of the enviroant for investment and therefore
be ‘at odds with’ Part XIC of the CCR>

Additionally, Telstra stated that it was inapprepei for the ACCC to consider
re-regulation only ten months after the exempticens taken effect’® Telstra
submitted that:

= consistent with various provisions in Part XIC loétCCA, a period of three to
five years would enable the ACCC to more accurasbertain the competitive
impact of the exemptions

= areview ten months after the exemptions took éeffeat odds with the three year
regulatory period, and

= the Tribunal’'s exemption orders specified a fivaryguratiorr"’
Regulatory burden

Telstra submitted that the exemptions are in tleesgprovider’s legitimate business
interests because of the cost savings associatedlaregulation. More specifically,
the administrative and compliance burdens of reiudavill be removed®®

C.1.8 Impact of NBN

Telstra stated that the commencement of the de@ayf the NBN had not deterred
access seekers from investing in DSLAMs, noting tiva number of ESAs that meet
the Tribunal’s exemption conditions is growitfg Further, Telstra submitted that
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access seekers, including Internode and iiNetnhadle comments to the media
regarding plans for further DSLAM deployments whigeognising the pending NBN
roll-out.>*°

C.1.9 Telstra submission in response to access seek  ers’
submissions (received 6 December 2011)

On 6 December 2011, the ACCC received a confidesuiamission from Telstra in
response to access seekers’ submissions to thenSept 2011 issues paper. Telstra’s
reply submission provided additional informatiordatata on the state of competition
in exempt ESAs, as well as comments on issuesdraiseccess seekers’ submissions.
Telstra’s submission reiterated a number of issaisgd in its previous submissions,
including its October submission to the ACCC’s esspaper. Telstra’s submission
also raised some new issues.

[c-i-c]511 512
[C-i-C]513
[c-i-c]>*
[C-i-C]SlS
[c-i-C] 516517 518 519
= [c-i-C] 520521522
= [c-i-C] 523
= [c-i-c]®*
= [c-i-C] 525
= [c-i-C] 526
[c-i-C] 527

[C_I_C] 528 529

10 Telstra submission, Pub. p. 21/Conf. p. 23.

1 Telstra reply submission, Conf. p. 9.
12 Telstra reply submission, Conf. p. 6.
13 Telstra reply submission, Conf. p. 9.
14 Telstra reply submission, Conf. p. 8.
1> Telstra reply submission, Conf. p. 5.
°1% Telstra reply submission, Conf. p. 12.
17 Telstra reply submission, Conf. p. 13.
18 Telstra reply submission, Conf. pp. 27—-28.
19 Telstra reply submission, Conf. p. 13.
%20 Telstra reply submission, Conf. p. 23.
2L Telstra reply submission, Conf. p. 23.
22 Telstra reply submission, Conf. p. 32.
3 Telstra reply submission, Conf. p. 32.
24 Telstra reply submission, Conf. p. 33.
% Telstra reply submission, Conf. p. 33.
% Telstra reply submission, Conf. p. 33.
27 Telstra reply submission, Conf. p. 25.
%28 Telstra reply submission, Conf. p. 34.
%2 Telstra reply submission, Conf. p. 34.
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[c-i-c] 530

[C_i_c]531
C.1.10 Summary of Telstra submission (received on 9 December
2011)

[c-i-c] Telstra submitted that, if the ACCC decides to reenihhe exemptions, the
terms and conditions in the FADs should not applthe currently exempt
services*? Telstra stated that the ACCC should issue aniintaccess determination
(IAD) for the currently exempt services at the pa@roposed in the SSU and
undertake proper consultation in relation to making=AD for the currently exempt
services’®

Telstra submitted that the FAD prices for fixeceligervices issued in July 2011 are
less than Telstra’s accounting co3ts.

It stated that the exempt ESAs face a high dedreerpetitive discipline which has
become stronger since the exemptions were miadelstra submitted that there is a
high potential risk of competitive harm if priceg ae-regulated in competitive ESAs,
on the incorrect basis that they constitute an engiottleneck>°® Telstra submitted
that, notwithstanding the competitive nature ofshpply of exempt services, the
ACCC retains power under Part XIC to re-regulateghcing of services in exempt
areas in the future and also that the SSU contagasures that deal with prices for
exempt services’

C.2 Optus submission

C.2.1 Position on exemption provisions

Optus submitted that there is no longer any valtnale for the exemptions and that

the ACCC should remove the exemptions as soonaasigable>>®

C.2.2 Assessment framework

Optus submitted that the proposed assessment frarkésvbroadly appropriate. It
stated that, if price and service offerings to esdrs were likely to be better in the
‘future with exemptions’ than the ‘future withoutemptions’ scenario, then the
exemptions should remain in platé.

30 Telstra reply submission, Conf. p. 35.

31 Telstra reply submission, Conf. p. 27.

32 Telstra, Letter to the ACCC received on 9 Decenffdrl, p. 4.

3 Telstra, Letter to the ACCC received on 9 Decenffdrl, p. 3.

34 Telstra, Letter to the ACCC received on 9 Decen2ifd 1, p. 2.

% Telstra, Letter to the ACCC received on 9 Decenffdrl, p. 2.

3 Telstra, Letter to the ACCC received on 9 Decenffdrl, p. 2.

3" Telstra, Letter to the ACCC received on 9 Decenffdrl, p. 3.

38 Optus,0Optus submission in response to the ACCC'’s issapsrpOctober 2011, Pub. p. 3/Conf. p.

3.
3% Optus submission, Pub. p. 4/Conf. 4.
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Optus submitted that if Telstra is able to exeramseket power, end-users would
experience reduced competition and pay relativelidr prices in the ‘future with
exemptions’ scenariv?

C.2.3 Rationale for the exemptions

Optus submitted that there is no rationale foretoemptions. It stated that there
would be no difference in DSLAM investment by accesekers in the ‘future with
and without’ scenarios, for the following reasafrs:

= Access seekers faced incentives to invest in DSLAMSwere independent of
the exemptions. Incentives were provided by the SIMILR price differential
and ability of ULLS-based access seekers to bettatrol service quality and
product offerings to retail customers. If it waag#le to invest in DSLAMs,
access seekers will have done so already.

= Optus’ decision to invest in DSLAMs is not highlersitive to the availability of
regulated resale services.

= Given the extensive DSLAM infrastructure alreadgkempt ESAS, a new
entrant would anticipate fierce competition. Furtimrastructure investments are
unlikely to be commercially feasible.

= The NBN deployment reduces the expected return D&hAM investments by
reducing the time recoup investment costs and asing the risk of such
investments due to uncertainty about the NBN ralischedule.

Optus submitted that competition will be less is&m the ‘future with exemptions’
scenario becausé?

= Some access seekers will absorb the price increase.
= Some access seekers will go out of business.

=  Some access seekers will switch to alternative UbhSed wholesale service
providers.

As a result of exercising its market power in tRemapt ESAS, Telstra’s market share
and revenue will increase.

Optus submitted that it is not relevant to lookkveards at the ladder of investment
that has been reached. It stated that a forwakdrig@pproach is needed to ensure
that competition flourishes on the NBRf.Optus stated that:

By removing a critical stepping stone for potensiatvice providers, the exemptions will

discourage entry and reduce the intensity of r&da@l competition both before and after the
NBN becomes Australia’s main fixed line accessfptat.>**

Optus stated further that the ACCC needs to loaktether higher ‘rungs’ on the
ladder will be ‘prudent’ under the NBN and givemtit most likely will not, in order
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Optus submission, Pub. p. 4/Conf. 4.
Optus submission, Pub. p. 5-6/Conf. p. 5-6.
42 Optus submission, Pub. p. 28/Conf. 28.

>3 Optus submission, Pub. p. 29/Conf. 29
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to eréggurage competition on the new platform, alairfrung’ should be regulated
now.

C.2.4 Market definition

In regard to the wholesale market for resale sesyi©ptus submitted that resale
services offered by suppliers other than Telstkeelthfferent characteristics. It stated
that, for some resellers, alternative resale prisdaie not acceptable substitutes, even
if Telstra were to raise its prices significarty.

Optus submitted that alternative services are milale substitute for wholesale
customers that require: voice-only services; a icagt service or complex services;
national coverage; ubiquitous coverage within tkengpt ESAS; or a ‘switchless long
distance’ service to supply the long distance ntatkeaddition, some resellers are
not willing to switch away from Telstra due to setiing costs*’

Optus submitted that residential and corporate/gowent customers have different
requirements to other customer grodfidt stated that there are a range of complex
services (traditionally supplied over Telstra’s R&Tetwork) which are required by
its corporate and government customers. Optussofiferst of its products using its
‘Opst}ljgs Evolve’ IP-based VPN platform delivered tathernet or the ULLYc-i-c] [c-
i-c]

Optus submitted that the nearest equivalent setwittee WLR service offered by
Optus Wholesale is its residential grade, RBT (&=sial Broadband and Telephony)
product®™® Optus submitted that the RBT producfds-c] [c-i-c]>>* Optus submitted
that it generally sells bundled voice and broadhanoducts rather than voice-only
products to its wholesale customats.

C.2.5 Barriers to entry

Optus identified a number of barriers to entryubmitted that the cost of DSLAM
investment is significant and that the ACCC'’s eatienof the cost of DSLAMs is
incorrect.[c-i-c] [c-i-c] >°3%°4°%°

Optus submitted that integrated product offerimgsnfa single supplier, that is, the
ability to procure service on a ‘whole of busindsasis, are a critical requirement for
many business end-usér8 Optus submitted that it does not have the capazioffer
national service coverage without relying on Telstresale services to supply
customers outside its DSLAM footprifit’

> ibid.

¢ Optus submission, Pub. p. 12/Conf. 12.
7 Optus submission, Pub. p. 13/Conf. 13..
48 Optus submission, Pub. p. 15/Conf. 15.
49 Optus submission, Pub. p. 15/Conf. 16.
50 Optus submission, Pub. p. 17/Conf. 17.
! ibid.

52 Optus submission, Pub. p. 13/Conf. 13.
53 Optus submission, Pub. p. 34/Conf. 35.

54 Optus, Attachment 3.

%% Optus, Attachment 2.

% Optus submission, Pub. p. 18/Conf. 18.
7 ibid.
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Optus stated thd-i-c] [c-i-c]>°® Optus also submitted theti-c] [c-i-c] >>°
Optus identifiedc-i-c] [c-i-c] >®°

ggég3§534ubmitted that its IP-based VPN platform ri@ptus Evolvdc-i-c] [c-i-c] °°**

Optus submitted that by removing a ‘critical steygpstone’ for potential service
providers, the exemptions will discourage erthy.

C.2.6 State of competition

Optus submitted that the expected restraint ontfbédsmarket power from alternative
wholesale suppliers has failed to materialise. ®ptibmitted that Telstra is currently
charging itfc-i-c] [c-i-c] per month for WLR®® It noted that this is above the current
regulated rate for WLR. Optus submitted that Talstill be even less restrained in
the exercise of market power in the ‘future witleewptions’ scenario, stating that it is
highly likely that Telstra will take ‘more extrenaetion once the exemptions are
confirmed.®®’

Substitutability of alternative wholesale services

Optus submitted that, to the extent that the adiiera resale services are not
acceptable substitutes, Telstra will have marketgron respect of the exempt
services in the ‘future with exemptions’ scenafio.

For contestable end-users who can be served vis&SUtampetition from access
seekers with DSLAM infrastructure was already vayar before the exemptions were
proposed. For these contestable customers the éwasiill have no ill effects, but
no benefits either. End users who cannot be sexffedtively via the ULLS (because
of large pair gain systems or those who requirsitiess grade’ SLAS) will
experience less intense competition and higheil priees due to the exemptions.

Optus submitted thd¢-i-c] [c-i-c] >"°°"*
It stated thajfc-i-c] [c-i-c]

Optus contrasted Telstra’s assurance options faSJkith the options for Telstra’s
WLR service. Optus stated that, for its WLR sersjcEelstra offergc-i-c] [c-i-c] °"2
In contrast, the assurance options for ULLS ar®lk®ws:

% Optus submission, Pub. p. 18/Conf. 18-19.
9 Optus, Attachment 4A, p. 2.
%0 Optus, Attachment 4A, p. 6.

%1 Optus submission, Pub. p. 15/Conf. 15-16.
%2 Optus submission, Pub. p. 15/Conf. 16.

%3 Optus submission, Pub. p. 35/Conf. p. 40.

54 Optus submission, Pub. p. 35/Conf. 40.

%5 Optus submission, Pub. p. 29/Conf. 29.

%6 Optus submission, Pub. p. 26/Conf. 26.

57 Optus submission, Pub. p. 26-27/Conf. 26-27.
%8 Optus submission, Pub. p. 12-13/Conf. 12-13.
%9 Optus submission, Pub. p. 3/Conf. 3.

% Optus submission, Pub. p. 36/Conf. 42.

1 Optus submission, Pub. p. 36/Conf. 42.

372 Optus submission, Pub. p. 36/Conf. 44-45.
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Telstra Business Service Assurance Options for ULLS®

CBD Urban Rural Centre | Remote
Avalilability [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Hours of [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Coverage
Target [c-i-c] [c-i-c] [c-i-c] [c-i-c]
restoration
time

Optus submitted thg¢-i-c] [c-i-c] >"*°"

Optus submitted that customers that cannot betefédyg serviced via the ULLS must
continue to be served by Telstra or by an accedses¢aking resale services from
Telstra. Telstra’s ability to exercise market powsh respect to these customers will
not be restrained by the existence of retail serpioviders or wholesale service
providers that have made DSLAM investmetifs.

Optus’ ability to compete in wholesale market
Optus submitted thdt-i-c] [c-i-c] >""°"®
Optus submitted:

It is not commercially viable for ULLS-based accesskers to supply voice-only
services at wholesale competition with Telskeai-c] [c-i-c].>"

Optus does not proactively offer ULLS-based voiogravholesale services or
encourage its wholesale customers to take up Uldsed voice-only services.
Optus stated that on[g-i-c] [c-i-c] of its total wholesale services are standalone
voice-only customer¥™®

Optus will make voice-only services available tgtomers but only subject to
certain conditiongc-i-c] [c-i-c]°®*

[c-i-c] [c-i-c]*®?

[c-i-c] [c-i-c]°®3

Conditions relating to wholesale products are dised further in Appendix .

C.2.7 Industry certainty and regulatory burden

Optus did not make any specific submissions onntipact of the exemptions on
industry certainty and the regulatory burden.
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C.2.8 Impact of NBN
Optus submitted thafg-i-c] [c-i-c]*®*

It submitted that Internode’s stated intention épldy more ADSL2+ DSLAMS is
nearly two years old and the NBN deployment hagimecmuch more advanced. It
stated that the economics of DSLAM investment ballless appealing in 2012
compared to 201¢°

Optus submitted that fixed line telecommunicationstomers do not often switch
suppliers and establishing a market presence astdroer base before the NBN
deployment is a key imperative for prospectiveitsgrvice providers®® Optus
submitted thafc-i-c] [c-i-c] *®’

It submitted thafc-i-c] [c-i-c] °®

Optus submitted that NBN Co’s 12 month construcptam includes areas of overlap
with the exemption ESAs. Optus stated that acasslsess will not invest in any
further DSLAM infrastructure in these areas sinagg such investments will be
overbuilt within 12 months, leaving insufficientrie for the cost of the investment to
be recovered®®

Optus stated that NBN Co’s information release destrates the unusual degree of

risk faced by potential investors in DSLAM infrastture at present and that, due to

the risk of NBN overbuild, it is unlikely that acseseekers will begin significant new
investments in DSLAMSs in the post January 201 2queti°

C.3  Primus submission

C.3.1 Position on exemption provisions

Primus submitted that the exemption provisions khba removed?* Primus
submitted that Telstra is the dominant suppliaalimelevant markets and is using its
market power to raise access charges above whadl woavide an acceptable
commercial return. Primus stated that competitanrésale services has not
sufficiently emerged and is unlikely to emerge dgrihe NBN roll-out®?

C.3.2 Assessment framework
Primus did not make any specific submissions oratisessment framework.

C.3.3 Rationale for the exemptions

Primus submitted that the initial rationale for ew#ions—promoting infrastructure-
based competition—is no longer relevant given thatNBN stifles the incentives for
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investing®® Primus submitted that ‘if the business case exisiglevelop
competitive supply, it would occur irrespectivevdiether or not the exemptions are

in place’>%

Primus stated that competitive supply of wholesalwices has not emerged because
ULLS-based competitors cannot provide voice sepngghout significant new
investment and because these competitors are umgnil supply wholesale services
when they also compete in the retail market.

C.3.4 Market definition
Primus submitted that the key market was for filed voice serviced®

C.3.5 Barriers to entry

Primus submitted that while the regulatory regimeported the deployment of
infrastructure based competition, the absencegflagion creates a barrier to

entry>’

Primus submitted that there are economic and comateeasons why industry does
not invest in substitutable voice capabilities toyide an alternative to the Telstra
regulated WLR, PSTN OA and LCS services including:

= Margins are too low.

= Alternative services are not a viable substitute @udifferent supply conditions
and availability of the underlying ULLS.

= The uncertainty caused by both the potential faharges to be capped and the
transition to the NBN continue to make DSLAM invasnts extremely risky.

» The establishment of necessary wholesale intefemeesses and systeffs.

C.3.6 State of competition

Primus submitted that the exemptions provide Talsith the ability to compromise
competition. It stated that competition to provideale services has not emerged
across the relevant geographic aréa®rimus submitted that Telstra’s price
discrimination in relation to exempt services hamgened competition by increasing
the resellers’ costs and this has had the effecaohing the LTIEZ®

C.3.7 Industry certainty and regulatory burden
Primus did not submit on industry certainty andutatpry burden.
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C.3.8 Impact of NBN

Primus submitted that the transition to the NBNtouares to make any possible return
on investment [in substitutable voice capabilitiesfremely risky’**

C.4 AAPT submission

C.4.1 Position on exemption provisions

AAPT submitted that the ACCC should vary the FADsdmpletely remove the
exemption provision®? AAPT submitted that retention of the exemptionvisimns
would result in reduced competition and would natnpote the efficient use of, and
investment in infrastructur@?

C.4.2 Assessment framework

AAPT submitted that the key issue for the ‘with amthout’ assessment is the extent
to which access seekers can compete in the resalenfor fixed voice services using
the ULLS in the absence of regulated access to WIS and PSTN OA™ AAPT
submitted that all the conditions and limitatiomgpbsed by the Tribunal should be
retained in the ‘future with’ scenario and addiaboonditions should also be
adopted. The additional conditions proposed by ARRT:

= The exemptions do not apply to an access seekar thireaccess seeker is unable
to retain its old supply sources, unable to emter &n alternative contract, or has
no business case to invest in its own infrastractur

= The exemptions do not apply where an access seskgres access to five or
fewer voice lines for an end-user.

= The exemptions do not apply where an end-user ¢doensupplied by way of the
ULLS.

= Telstra must inform access seekers about its Imgjldf, or intention to build, a
sub-exchang&®

C.4.3 Rationale for the exemptions

AAPT submitted that the exemptions have not mefGEC'’s objective of
encouraging investment in voice-capable infrastmecand thereby creating a
wholesale market for resale services that usettheS as an input®®

AAPT stated that wholesale markets for resale sesvhave not developed because
the ULLS is not capable of providing the same vdisectionality as WLR and
LCS 7 |t stated that wholesale markets for resale sesvize unlikely to develop
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because the NBN roll-out is likely to discouragedstment® Additionally, AAPT
submitted that the exemptions are deterring theieft use of installed infrastructure
because, due to the price increases in exempt HS&spbased services (used in
conjunction with WLR and/or other services) are Hess competitively priced,
meaning that existing DSLAMs at exchanges wouldaeotully utilised®®”

AAPT submitted that the ACCC should not give mudahght to the ladder of
investment in its ‘future with and without’ assegsmhbecause the theory has flaws
and is no longer relevant in the NBN environmemicguse investment in the copper
network would be inefficient)*°

C.4.4 Market definition
AAPT submitted that there are four relevant madigtensions:

retail markets for voice only services

wholesale markets for voice only services

retail markets for bundled broadband and voiceisesy and

wholesale markets for bundled broadband and vapngces®!!

AAPT submitted that there is no substitutabilityvieeen bundled voice and
broadband services and voice-only servi*@AAPT stated that if a customer sought
a single line voice-only service, access seekarklamly supply the customer by
purchasing WLR*® AAPT submitted that while VoIP services may be panable to
traditional PSTN voice services for residentialtongers, VolIP is not a substitute for
business users as they require a higher qualisgmice and fast restoration tinfes.

In addition, AAPT submitted that mobile services aot substitutable for traditional
PSTN voice serviced?

AAPT submitted a witness statement, in respondeelstra’s witness statement,
which stated that:

carrier grade VoIP cannot at this time be considi¢nebe substitutable for POTS due to the
operational limitations of the ULLS in respect efdce restoration, features and other
technical aspects, from the customers’ perspeotiveherwise ...[and] cannot be considered

an economic substitute for a single line POTS sefi’

AAPT submitted that there should be separate mafketresidential users and
corporate/government users because of the diff@realuct requirements for
corporate and government us@¥s.

AAPT submitted that the ESA was not the appropmugegraphic dimension of the
market. It provided the following reasons to supjitsrview:
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= A ssingle ESA does not provide the necessary ecoe®ofiscale to justify an
access seeker creating a wholesale offering.

= Even if certain exchanges are competitive, it isvmarkable for access seekers to
acquire wholesale inputs on an exchange-by-exchagjs.

= The removal of regulation in certain areas may lbheegerverse effect of
reducing competition in those aréas.

C.4.5 Barriers to entry

AAPT submitted that large pair gain systems (LP&®) sub-exchanges present a
barrier to entry to ULLS-based competitors by lingtthe number of prospective
customers that can be gained in an exchange semgel® AAPT submitted that the
number of LPGS deployed, and the number of subangés created, are both
increasing?°

AAPT stated that access to end-users served bgsthnges could take twice as
long, and cost twice as much, as accessing eng-seered by the main excharfgé.
AAPT submitted that this was because access seelkaraeed to queue and invest at
both the main exchange and sub-exchange. Furthree sub-exchanges may be too
small to accommodate access seekers’ equipfffent.

In addition to pair gain systems and sub-exchan§aB T submitted that queuing
and the cost of upgrading power or Telstra Exchdhgkling Access (TEBA) space
may deter entry by access seeREFAAPT submitted that other barriers to entry
include the absence of: TEBA space; TEBA powernhndgstribution frame (MDF)
cabling; and competitively-priced backh&tl AAPT’s submission indicated that
some of these barriers may be surmountable in sincuenstances. For example,
AAPT stated that it has previously deployed a DSLAMSside the exchange building
and built fibre to exchanges for backh&il.

AAPT submitted that the lack of access to competiytpriced resale services may
form a barrier to entry. Access to competitivelyepd resale services is crucial for
new entrants in order to allow them to gain masketre and build their reputati6f.
AAPT submitted that access to competitively-priceshle services is also important
for existing access seekers—who may use WLR, ijuoation with the LSS and
DSLAMSs, to provide a bundled voice and broadbamdise to end-users—as the
WLR price impacts on decisions regarding DSLAM istveents%’

AAPT submitted thakc-i-c] [c-i-c] °%®
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AAPT stated that, as it is not economically vialsleAAPT to provide a voice-only
resale service on a single-line, standalone biasias little or no incentive to supply a
single-line, voice-only resale services on a whalkesr retail basi&’

AAPT stated thafc-i-c] [c-i-c]®*°
AAPT submitted thafc-i-c] [c-i-c] °**

C.4.6 State of competition

AAPT stated that Telstra is utilising its markewao to raise the WLR price in
Exemption areas above the price in declared adeagpjte there being no cost-based
justification for such differentiatiof? AAPT stated that the price of WLR in exempt
areas has been raisedas-c] [c-i-c] compared to the efficient price of $22.84
determined by the ACCE?

AAPT stated that there is no competitive marketace-only services as Telstra is
the only wholesale?>* AAPT submitted that the WLR price increases inékempt
ESAs][c-i-c] [c-i-c]®*°

AAPT submitted that some of the potential advefBerts of geographic deregulation
on competition identified by the OECD have matés&d®*® AAPT submitted that by
raising the price of WLR in exempt areas, Telstraross-subsidising between its
competitive variable charges (such as call chargred)the non-competitive WLR
charge®®’ Additionally, AAPT submitted that the exemptiorisegTelstra the ability
to force access seekers into whole of business fi@aWLR at a blended price
higher than the regulated pri¢&.

AAPT submitted that the lack of alternative provalef wholesale resale services
reflects technical limitations that limit the abyliof access seekers to provide resale
services that are equivalent to Telstra’s. Thesaddtions include:

= AAPT’s DSLAMSs being incapable of supplying equivai®STN voice services
= potential loss of service due to a power failurthatcustomer’s premises

= the need for both the customer and access seegardbase additional
equipment, and
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= inferior quality of service, service level agreensesind ubiquity associated with
ULLS (relative to WLR)>**

C.4.7 Industry certainty and regulatory burden

AAPT submitted that ‘if broad, complicated, impriaat or onerous conditions’ are
required in order for the ACCC to be satisfied tinat exemptions should continue,
the exemptions should be removed complet&ly.

C.4.8 Impact of NBN

AAPT submitted that ‘the NBN creates an additioreason to support the removal of
the Exemptions’, because further investments irctpper network would ‘clearly be

inefficient’.5*

AAPT submitted that the NBN will have a positivegatt on its ability to offer
wholesale services as AAPT will no longer be conmgeagainst a vertically-
integrated carrie¥*? However, AAPT submitted that the ‘full impact bt NBN will
not be felt for a number of year$®

C.5 Macquarie Telecom submission

C.5.1 Position on exemption provisions

Macquarie Telecom submitted that the exemptionslshoe removed. It stated that

‘the geographic exemptions are a leftover of tree BN environment and have no
place in the transition to the NBR* Macquarie Telecom stated that regulated access
to WLR, LCS and PSTN OA services should be provideil Telstra’s copper

network is completely decommission¥d.

Macquarie Telecom stated tHeti-c] [c-I-c] Without exemptions, Macquarie would
be paying the regulated price of $22.84 per month.

C.5.2 Assessment framework

Macquarie Telecom submitted that it supports tloppsed ‘future with and without’
framework. Macquarie Telecom submitted that:

the “future with” exemptions scenario should beeéid with the existing conditions and
limitations as set out in the Tribunal’s MetropalitOrders and the Fixed FABY

C.5.3 Rationale for the exemptions

Macquarie Telecom submitted that the ladder ofstment theory should not be
given any weight in the ‘with and without’ assessires investments in
DSLAMs/MSANSs are of no use in the NBN environmeMacquarie Telecom stated
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that it is inefficient to invest in assets thatlkcome stranded before the end of their
useful lives (even where the investment costs cbaltecovered) when sunk assets
with the necessary capacity already eXi5t.

C.5.4 Market definition

Macquarie Telecom submitted an appropriate mankestcuct is:

= the downstream supply of fixed voice-only services

= the downstream supply of bundles of voice and sateices

= the upstream supply of inputs to fixed voice-ordpwsces and

= the upstream supply of inputs to bundles of voiue @ata service¥?

Macquarie Telecom submitted that there is a mddtetoice-only services that is
distinct from a market for bundled voice and braaubservices. It stated that
bundled offerings meet the needs of some, butheoirtajority of, end-users.

Macquarie Telecom submitted that 60 per cent o$tf&k fixed lines in operation are
voice-only®* It stated that some voice-only customers purchass for alarms and
point of sale equipmeijit-i-c] [c-I-c] For these customers, bundled voice and
broadband services are not effective substitutesdize-only service8>°

Macquarie Telecom stated that mobile services aradequate substitutes for fixed
line voice services because of service qualityed#ihices including call clarity,
network reliability and the personal, mobile natafenobile service&>*

It submitted that VoIP services are not effectivbsfitutes for reasons including
inability to trace a caller’s location, vulnerabjlto a loss of power and call quality

variation®°?

Macquarie Telecom submitted that there are sepegatgential and
corporate/government market segments for retadeveervices. Residential
consumers choose a service based on price andegefiformance whereas
corporate/government consumers are most intere@sttvice performance,

reliability and responsiveness. Residential consamegjuire discrete service
offerings, which they purchase ‘off-the-shelf’, Wéhcorporate/government consumers
require a total service solution which they purehasing tender®?>

Macquarie Telecom submitted that the geographidketas national. Differentiated
services do not exist to meet the needs of cuswloeated in specific geographic
areas. Moreover, a business /government custontikelig to require services in
multiple ESAs>™*
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C.5.5 Barriers to entry

Macquarie Telecom stated that supplying a retaderonly service using the ULLS
and its O‘é},’? DSLAM/MSAN infrastructure is likely twe uneconomic because[ofi-
c] [c-i-c].

Macquarie Telecom submitted a detailed businessfoasneeting its existing use of
WLR with self-supply of voice services via DSLAMEhe modelling indicated that it
was uneconomic for Macquarie Telecom to make saebsiments. Such investments
would become commercially viable onlyéti-c] [c-i-c] ®°°

Macquarie Telecom stated that scale economies acettainty around the NBN
rollout are ‘material barriers to entering the \eianly market®>’

It stated that the existence of only one wholesafmly option, in conjunction with
the price difference between exempt and non-ex&8pts, also poses a barrier to
market entry>8>°

C.5.6 State of competition
Wholesale competition

Macquarie Telecom submitted that there is effettine wholesale competition in
supplying voice-only services and only limited wégdle competition in supplying
broadband and bundled servié&The primary reason why access seekers invest in
infrastructure like DSLAMs and MSANSs is so thatylean provide broadband and
bundled voice and broadband retail services, netipply wholesale voice-only
service$®!

Macquarie Telecom considers that the developmewhotesale competition has
been constrained by a number of factors, includoncerns about Telstra’s capacity
to use its market power to ‘circumvent competituoan predatory retail conduct’ and
its ability to interfere with the provision of ULLService$®?

In addition, Macquarie Telecom submitted that aiteervice provider has little
incentive to supply its competitors with wholespiteducts as it would prefer to make
its own retail sale than facilitate a competitaae®®® Further Macquarie Telecom
stated that potential wholesale suppliers may ahoos to supply wholesale services
because such activities are viewed as ‘distractjdn[their core business of selling to
retail customers®®

Macquarie T&Igcom stated that it has attemptedbtaio alternative wholesale supply
[c-i-c] [c-i-c].
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Retail competition for corporate and governmentconers

Macquarie Telecom submitted that, by setting aegpiic WLR in excess of $30 per
month in exempt ESAs, Telstra has shown that iteHiactively increase prices by
much more than a SSNIP’ without constraint fromritail or wholesale levéf®

Macquarie Telecom submitted that Telstra currectigrges ifc-i-c] [c-i-c] per
month for WLR in exempt ESAS’ [c-i-c] [c-i-c] °°®
Macquarie Telecom submitted further tfai-c] [c-i-c] °®°
Service standards for wholesale services

Macquarie Telecom submitted information regardimgservice standards provided
by Telstra in respect of the WLR and ULLS. Macgeatated that fault rectification
for WLR service occurs within the following timeafnes:

Geographic Area Rectification Time Frame
Urban [c-i-c]
Rural [c-i-c]
Remote [c-i-c]

[c-i-c] [c-i-c] In contrast, Macquarie submitted that, regarding. & it has the option

to purchaséc-i-c] [c-i-c] which provide the following fault rectificationastdards®®

Package Cost Time Geographig R_ectification
Area Time Frame
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c]
[c-i-c] [c-i-c]
[c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]

PSTN OA services

Macquarie Telecom submitted tHati-c] [c-i-c] "

C.5.7 Industry certainty and regulatory burden

Macquarie Telecom did not make a specific submissiothe impact of the
exemptions on industry certainty and the regulabomgen.
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C.5.8 Impact of NBN

Macquarie Telecom submitted that, faced with scegseurces for investment, access
seekers now prefer to invest in NBN related prgjestich as content, transmission,
data centres and cloud computing, rather than ibAD&/MSANs "2

Macquarie Telecom stated that the importance @fleeservices is heightened by the
transition to the NBN because retail service prexscheed a customer base for
migration to NBN services. Macquarie Telecom staked it is concerned that the
exemptions will constrain the capacity of non-Trlsetailers to ‘take advantage of
the opportunities afforded by the NBR® It stated that Telstra has an incentive to
maximise its retail market share before transitmthe NBN and that Telstra can
achieve this by increasing its resale prités.

Macquarie Telecom stated that the NBN is now ‘weltlerway and enshrined in
legislation’®”® Accordingly, the threat of wholesale self-supptg\ades little
constraint on Telstra’s prices for its resale smsi’®

Macquarie Telecom submitted that transition toNiBN has created an uncertain
environment for retail service providers. It statiedt investor certainty is essential for
the development of wholesale competition becausagiices the riskiness of
investment$/’

C.6 Herbert Geer submission (on behalf of Adam Inte  rnet,
Internode and iiNet)

C.6.1 Position on exemption provisions

Herbert Geer submitted that the exemptions shoelictimoved as they are not in the
LTIE.®™®

C.6.2 Assessment framework

In support of its submission, Herbert Geer submigtdrief ‘with’ and ‘without’
assessment that identified the effects on comgetithvestment in infrastructure,
consumers, regulatory burden and regulatory urioeyty°

C.6.3 Rationale for the exemptions

Herbert Geer submitted that the underlying ratierial the exemptions appeared to
have been:

= The exemptions would encourage competition baseti@bLLS.
= ULLS based competition in retail markets is supeiooresale based competition.
= The exemptions are consistent with the ‘laddengéstment’ theory.
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Herbert Geer stated that these underlying justifica are problematit®

C.6.4 Market definition

Herbert Geer submitted that there are separateashlel and retail markets for voice
services and bundled voice/broadband senfites.

C.6.5 Barriers to entry

Herbert Geer submitted that, in the absence ofhgetitive wholesale market,
Telstra could prevent new entry to retail marketdoging the price of WLR, thereby
making it impossible for new entrants using the WtbRompete with Telstra and
ULLS-based access seek&fs.

C.6.6 State of competition

Herbert Geer submitted that Telstra will be uncaised in the wholesale markets
for voice and bundled voice/broadband servicekértfuture with’ the exemption®:>

Herbert Geer submitted that the availability ofulaed access to both ULLS and
WLR services promotes greater competition, andigdes/greater consumer choice,
than access to only the ULL?%

Herbert Geer provided a supplementary submiss@mn f8imon Hackett of Internode
which described an example of how lower serviceddeds for the ULLS, compared
to the WLR, could inhibit competition in supplyimgtail services to certain segments
of the market by ULLS-based access see¥&rs.

C.6.7 Industry certainty and regulatory burden

Herbert Geer submitted that the exemptions incresgpdatory uncertainty because
the exemption footprint may increase every six rsfft®

Herbert Geer stated that the exemptions increaseetjulatory burden as the ACCC
is required to monitor the scope of the exemptaotgrint and, although not
compelled to, Telstra and the access seekers talecprovide data to the ACCC
regarding service numbers and DSLAM capa@fy.

C.6.8 Impact of NBN
Herbert Geer submitted that:

While ... the NBN has not yet totally extinguishedgvconceivable business case for
continued investments in ULLS based infrastructtirere will come a point when all ULLS
based infrastructure investment is no longer viahie to the fact that NBN will make ULLS

based infrastructure obsole‘?g?3
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Herbert Geer stated that the ACCC is requiredke talong term view and the
negative impact of the NBN roll-out on the vialyildf DSLAM investments must be
given sufficient weight®® It stated the NBN will have a major impact on detiging
when it ceases to be efficient to invest in new 8lhased infrastructure in any given

case®®

Herbert Geer submitted that the exemptions creask ahat access seekers may be
forced into inefficient investment in ULLS basedrastructure, despite the NBN roll-
out making these investments redundant.

C.7 Competitive Carriers’ Coalition submission

C.7.1 Position on exemption provisions

The Competitive Carriers’ Coalition (CCC) submittédt the ACCC should remove
the exemptions at the earliest opportufiity.

The CCC submitted that there has been serious tuetine interests of competitors as
a result of Telstra’s ability to use the exemptitmscrease prices above the ACCC’s
price determinations for services that competitage no choice but to acquire.

C.7.2 Assessment framework

The CCC did not make a specific submission regarthie proposed assessment
framework for the inquiry.

C.7.3 Rationale for the exemptions

The CCC stated that it is ‘concerned that thereblegs a continual shifting of the
goal posts by the ACCC as to the intentions ofetkemptions and the conditions that
would justify them #2 The CCC submitted that:

... while the ACCC is entitled to have new objectieeswhich it can rely to maintain and
potentially extend the exemptions, the objectivetofiulating investment by access seekers

for self-supply only is ... doomed to T

C.7.4 Market definition

The CCC submitted that there is a separate mavkéitked line voice-only
services™

C.7.5 Barriers to entry

The CCC stated that its members do not plan to nmestments in voice
capabilities to provide alternatives to the WLRTRSOA and LCS services because:

= retail margins are too low
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= the alternative services would be unable to progidebstitute to the Telstra
services because of the different supply conditeons availability pertaining to
the underlying ULLS, and

= the uncertainty caused by both the potential feahexges to become capped and
the transition to the NBN makes payback too unjptatie®®

C.7.6 State of competition

The CCC submitted that Telstra remains the domisapplier of resale services in all
markets relevant to the inquif$f It submitted that competition for fixed line sem®$
(or resale services) is not effective in any gephimarea®’

The CCC stated that there is no realistic prospeew sources of fixed line voice
services emerging that would have any material ahpa Telstra’s market power in
the supply of resale servic&%.

C.7.7 Industry certainty and regulatory burden

The CCC did not make a specific submission onri@aict of the exemptions on
industry certainty and the regulatory burden.

C.7.8 Impact of NBN

The CCC submission questioned why anyone wouldsinwecopper infrastructure
when industry is moving to the NBN, even if a besis case could be made for such
investmenf®

The CCC submitted that Telstra retains market pawan environment where the
transition to the NBN creates a powerful incenfimeit to exploit its market
power/?° The CCC also stated that it is clear that Tels&ma strategy to retain its
fixed line customer base with a view to migratingtomer to the NBN and at the
same time weaken the position of competing reailise providers®*

C.8 Frontier Economics submission (on behalf of AAP T,
Macquarie Telecom, and Optus)

Frontier Economics was commissioned by Macquarlecben, AAPT and Optus to
prepare a response to Telstra’s submission testhees paper. Frontier Economics
was asked to assess if Telstra or its experts geovnew evidence or information on
the ladder of investment theory and if Telstra as@xperts overlooked any relevant
information that would assist the ACCC in its exdéimps variation inquiry.
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C.8.1 Position on exemption provisions

Frontier Economics submitted that the exemptioedikely to hinder, rather than
promote, competition in the relevant downstrearairgbice markef®?

C.8.2 Assessment framework

Frontier Economics did not make any specific subiiss on the proposed
assessment framework.

C.8.3 Rationale for the exemptions

Frontier Economics submitted that Professor Casfaisns that prices in exempt
areas have not been raised by Telstra is incorfeet WLR prices charged to
Macquarie Telecom and AAPT have increased, inguaetto the withdrawal of
previous rebates.

Frontier Economics submitted that Professor Caaealysis of European regulators’
exemptions policies relates to Wholesale Broadl#srwss rather than to wholesale
voice services. Frontier Economics further subritteat nearly all other European
regulators still regulate thee equivalent WLR (oepand) service&? It referred to a
recommendation by the European Commission thattdesrthat do not regulate
WLR should reconsider their decisi6GH.

C.8.4 Market definition

Frontier Economics submitted that voice-only sesiare distinct from bundled
services. Regulation of the ULLS has benefitedliretsstomers who purchase a
bundle of ADSL and fixed line voice services. Segvietail consumers of voice-only
services still requires the purchase of WLR, LC8 BBTN OA service&”

Frontier Economics further submitted that the voragket is still significant. It stated
that, based on Telstra data, the number of voi¢gsmvices in the
380 Attachment A ESAs could be betwdefi-c] [c-i-C]

In relation to the substitutability of VoIP servizd-rontier Economics submitted that
Telstra’s submission overlooked small to mediunegrises (SMEs)*® Some of

these businesses require a fixed voice line farices such as EFTPOS, fax machines
and alarms. For these services VoIP is not a daimibstitutd®’

Even when VoIP is a technical substitute for PSDite®, it may not be an economic
substitute. Frontier Economics submitted that tloees not seem to be any evidence
of retail supply of stand-alone VolIP. Frontier Eoonics submitted that it is likely to
be economic only to supply both voice and dataiseswsing the ULLS®®

Frontier Economics stated that retail purchasdsioflled voice and broadband
services indicates that many end-users still platee on receiving a traditional
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PSTN voice servic€? In addition, Frontier Economics submitted thatsTiel
requires a customer to purchase a PSTN voice geirviorder to obtain a Telstra
fixed line broadband service. Since they are reglio take a PSTN voice service,
they are unlikely to gain value from substituting@P service for the PSTN voice

service’'°

C.8.5 Barriers to entry

Frontier Economics submitted on barriers to emnirigs June 2011 submission. It
stated then that the three main reasons why swidioi ULLS-based supply was
implausible were:

= New entry is uneconomic, given the scale of exgséntry and customer
distribution in existing exemption areas.

= Suppliers of services using ULLS will not find te@omic to supply wholesale or
retail voice-only services

= The NBN creates a substantial risk that new inveatswwill become stranded
before a reasonable return has been recovéted.

Frontier Economics further noted that Telstra legortedly stated that the ‘average
payback time for new DSLAMs... was four to five yedrs Frontier Economics
stated that the payback period would be longeoiée~only services were provided
because these services provide only around hatetrenue per line that can be
obtained compared with the supply of both broadtamdivoice serviced?

C.8.6 State of competition

Frontier Economics submitted that it did not agseth Professor Cave’s views on the
effectiveness of indirect competition from retaéikets on the wholesale market for
resale serviceS:* Frontier Economics submitted that the benefitSetstra from

raising wholesale WLR/LCS prices seem to outwelghwholesale revenue lost as a
result of resale customers switching to self-sugplgupply of resale services by
ULLS-based access seekérs.

The ineffectiveness of indirect constraints is dastted by Telstra’s ability to
charge a higher price for business WLR than resiale?vLR although the ACCC has
set a single price for WLR in non-exempt ar&4s.

Consumers that wish to purchase voice-only servieesin dependent on Telstra
access seekers that acquire WLR, LCS and PSTN @vices’"’
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C.8.7 Industry certainty and regulatory burden

Frontier Economics did not make a specific subraissin the impact of the
exemptions on industry certainty and the regulabumgen.

C.8.8 Impact of NBN

Frontier Economics submitted that Telstra’s claihet DSLAM investment is not
being negatively affected by the deployment of i8N are based on out-of-date,
backward-looking evidence. Further, Frontier Ecormsmsubmitted that even if some
further DSLAM investments occur, there is no evitkethat any access seekers have,
or will, invest to supply services to voice-only e¥sale or retail customef¥

C.9 ACN Pacific submission

ACN Pacific submitted that the exemptions have &enslly adverse impact on
competition in retail markets, and in particulam,smaller service providefs’

It submitted that retail prices are higher tharytiweuld otherwise be if there were no
exempt ESAs. In addition, it stated that thereld®en ‘no discernible effect on
product range or quality of service’. Thus, therallampact on end-users has been
negative’?°

ACN Pacific stated that wholesale markets for eepabducts, particularly WLR, are
uncompetitive. It stated that Telstra is the ongble supplier and has demonstrated
that it can and will raise prices in exempt ESAatree to prices in non-exempt
ESAs/?
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Appendix D: Summary of resubmitted Telstra
submissions

In response to the issues paper, Telstra resulghaitiérge number of documents.
Telstra provided these documents to the ACCC aet@iDs. The documents
resubmitted by Telstra are:

= Attachment A — Telstra’s submissions dated 3 J@id Znd annexures
= Attachment B — Telstra’s submissions dated 15 20yl and annexures

= Attachment C — Telstra’s letter to the ACCC dategeptember 2011 in response
to the ACCC's request for market information

= Attachment D — all other previous submissions andesce made in the
WLR/LCS exemptions application process

= Attachment E — all other previous submissions andesice made in the PSTN
OA exemptions application process.

Telstra has stated in its 17 October 2011 lettéh@cACCC that it is relying on all
these documents in its submission to the issuesrpap

This appendix summarises the information provigethese documents under the
following sections: barriers to entry, market défon, indirect constraints from retail
level competition, incentives on vertically intetgd firms and strength of
competition.

D.1 Barriers to entry

Telstra has previously provided information relgtto the barriers to entry via self-
supply, including the costs of installing DSLAMsdaobtaining access to
infrastructure.

D.1.1 DSLAM cost

Telstra submitted that there are no material ba&rte competitor entry and expansion
using DSLAM-based infrastructure for the followirgpsons??

= Entrants do not face materially higher sunk cdsas tTelstra in relation to
investments in DSLAMSs, for the following reasons:

- DSLAMSs have short asset lives
- DSLAMSs can be redeployed
- the cost of DSLAMs form a relatively small parttofal costs

- access to switching and transmission infrastruatarebe purchased from a
range of network operators such as Optus, PrimA®TA Soul and Telstra

- advertising and marketing costs are minimal as egalers can readily
identify and directly approach their potential cusers.

22 Telstra,Telstra’s PSTN Originating Access Exemption Apjilices — supporting submissipn

5 October 2007, p. 41.
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= Entrants do not face materially higher minimumaint scale barriers than
Telstra, in investing in DSLAMs, as long as theydaccess to financirg®

= There are no technical constraints on DSLAM-basedpetitors providing a
standard telephone service (STS) of an equivaleality to Telstra’s STS.

= Entrants do not face materially higher backhauignaission costs than Telstra, in
relation to investment in DSLAMSs. This is because backhaul transmission
market is mature and new entrants are able to paechackhaul transmission
from a number of providers.

= Non-price impediments to DSLAM-based entry and espan do not pose
material barriers to competitors. Telstra wouldepdially breach the CCA,
standard access obligations and Operational SepafRéquirements if it were to
impose any impediments through non-price condugt (@oviding a lower
quality service than that provided to itself oremtionally delaying the provision
of the service).

Telstra stated that the number of DSLAM-based dpesaan grow within an ESA
once the initial conditions for deployment of aglennon-Telstra DSLAM are mét?
It stated that the presence of a single DSLAM-basstd/ork operator in an ESA
proves there are no material barriers to entrypndides a sufficient competitive
constraint on its PSTN OA, WLR and LCS produéts.

Telstra submitted that Chime took a relatively shiane to plan and built its DSLAM
network. Chime built a national DSLAM-based netw@ganning some 300 ESAs, in
less than two years. Chime took no more than simth®oto build out its entire
DSLAM-based network in any given stafg.

Telstra further submitted that once a DSLAM investirhas been made, the cost of
connecting an extra customer is limited to conectiosts’?’

D.1.2 Estimates of DSLAM investment costs

In 2007, Telstra stated that the costs of DSLAMestment comprisef:

Equipment purchase costs

=  $30 per port for data-only equipment

2 sSupporting data is provided in Paters@eport on the economic considerations for LCS ah&W

exemptions - Annexure A to Telstra's Supportingrisagion 9 July 2007, p. 33.

Telstra,Telstra’s PSTN Originating Access Exemption Appilices — supporting submission

5 October 2007, p. 23.

Telstra,Telstra’sPSTN Originating Access exemption applicationsppstting submission

5 October 2007, p. 3Telstra’sLocal Carriage Service and Wholesale Line Rentahgtion

applications — supporting submissjahuly 2007, p. 23.

Telstra,Telstra’s outline of submissions in reply7 April 2009, p. 19.

Telstra,Telstra’s response to access seekers’ submissagasding the public inquiry to make

final access determinations for the declared fiked servicesJuly 2011, p. 19.

2 Telstra,Telstra Response to Questions from ACCC Discugier of October 2007 in respect
of the PSTN Originating Access Seryité December 2007, pp. 29-3lstra’s written outline of
submissions3 April 2009, pp. 14-17; More detailed cost esti@s are provided in Telsti@psts
and revenues for the supply of ULLS and LSS, mAsmexure | to Telstra’s PSTN Originating
Access Exemption Applications — supporting subomssindated, pp. 1-2.
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= $35 per port for voice and data capable equipmimg to approximately $60
per port where less than 25 services in operat®) are servicetf’

Installation costs

» $2500 to install a 300 port DSLAM

= $9000 to install a 1200 port DSLAKA°
Voice switching and transmission

= $4.55 and $4.74 per SIO per month for an accesespeoviding ULLS-based
services in Band 1 and Band 2 respectivéty.

Marketing and billing costs

»= The ongoing cost of marketing broadband via ULLEkisly to be $15.20 per SIO
per month

= The voice transformation cost (including the avbidaetailing cost of the voice
products and the network non-originating/termingiccess cost) is likely to be
$12.39 per ULLS-based SIO per month

= Accordingly, the total cost of marketing and bifimoice and data services is
likely to be $28 per ULLS-based SIO per month

= For LSS, the broadband on-going retail cost idyike be $15.20 per SIO per
month/3?

ULLS/LSS access charges and minimum efficient scale

At the time of Telstra’s 2007 submission, the ULie®tal charge per SI10, per month
was|c-i-c] [c-i-c] for Band 1 andkc-i-c] [c-i-c] for Band 2. The LSS rental charge per
SIO, per month was $3.26° "3

In the 2011 final access determinations for thedikne services, the ACCC set a
Band 1 to 3 price of $16.21 per SIO, per monthtierULLS and a line rental charge
of $1.80 per SIO, per month for LS3.

Tables D.1 and D.2 show Telstra’s estimates ofdted monthly cost per service in
operation (SIO) for ULLS-based and LSS-based sesviespectively. Monthly costs
vary according to the number of access seeker BIe exchange and the band in
which the exchange is located. Costs are highenwvidwer customers are serviced in
an exchange and when the exchange is locatecessalensely populated band.

2 C Lordan,Technical Feasibility of using ADSL Networks to [@yp/oice Services that Replicate

PSTN Services80 October 2007, p. 9.

C Lordan,Technical Feasibility of using ADSL Networks to [gyfyoice Services that Replicate
PSTN Services80 October 2007, p. 11.

Telstra,Costs and revenues for the supply of ULLS and tes%ed Annexure | to Telstra’s PSTN
Originating Access Exemption Applications — suppgrsubmissionundated.

Telstra,Costs and revenues for the supply of ULLS and tes8ed Annexure | to Telstra’s PSTN
Originating Access Exemption Applications — suppgrsubmissionundated.

33 ACCC,Review of the Line Sharing Service Declaration raFDecision October 2007, p. 17.

34 TelstraCosts and revenues for the supply of ULLS and te8%ed Annexure | to Telstra’s PSTN
Originating Access Exemption Applications — supipgrsubmissionundated.

ACCC,Inquiry to make final access determinations fordieelared fixed line services — Final
Report July 2011, p. 8.
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Table D.1: Telstra’s estimate of total costs per nrah for a ULLS-based SI10 "%

Band 1 Band 2 Band 3 Band 4
Number of SIOs in $ per month $ per month $ per month $ per month
exchange
30 SIOs [c-i-c] [c-i-c] [c-i-c] [c-i-c]
60 SIOs [c-i-c] [c-i-c] [c-i-c] [c-i-c]
90 SIOs [c-i-c] [c-i-c] [c-i-c] [c-i-c]

Table D.2: Telstra’s estimate of total costs per nmth for an LSS-based SIO™’

Band 1 Band 2 Band 3 Band 4
Number of SIOs in $ per month $ per month $ per month $ per month
exchange
30 SIOs [c-i-c] [c-i-c] [c-i-c] [c-i-c]
60 SIOs [c-i-c] [c-i-c] [c-i-c] [c-i-c]
90 SIOs [c-i-c] [c-i-c] [c-i-c] [c-i-c]
120 SIOs [c-i-c] [c-i-c] [c-i-c] [c-i-c]

Telstra estimated that revenue per month j@as] [c-i-c] for a ULLS-based SIO
and[c-i-c] [c-I-c] for an LSS.-based SIO.

These cost and revenues estimates suggested tha#MD8eployment would be
profitable when a competitor is able to service iaimum of [c-i-c] [c-I-c] ULLS-
based SIOs dc-i-c] [c-i-c] LSS-based SIOs within a given ESA. These numbkers o
SIOs represented the minimum efficient scale foll®8 investments using the
ULLS and LSS respectivel{?®

Telstra’s consultant, Dr Paterson, noted that keoiliconomics’ estimate ¢¢-i-c]

[c-i-c] and Optus’ estimate ¢¢-i-c] [c-I-c] were higher than Telstra’s estimates of the
minimum efficient scale. However, Dr Patterson ¢deied that Frontier Economics’
and Optus’ estimates still fell short of an insutmtable barrier to entry. He noted
that the number of SIOs in an exemption ESA rarfgad 1,308 to 32,633 and the
average number of SIOs was nearly 14,000. Conséguewen if the highest

3¢ Telstra, ‘Costs and revenues for the supply oE8land LSS, revised Annexure | to Telstra’s
PSTN Originating Access Exemption Applicationsppsuting submissigrundated, and Telstra,
Telstra Response to Questions from ACCC Discuszamer of October 2007 in respect of the
PSTN Originating Access Servjdel December 2007, p. 28.

Telstra, Costs and revenues for the supply of §ahd LSS, revised Annexure | to Telstra’s

PSTN Originating Access Exemption Applicationsppsuting submissigrundated, and Telstra,
Telstra Response to Questions from ACCC Discuszamer of October 2007 in respect of the
PSTN Originating Access Servjdel December 2007, p. 28.

Telstra, Telstra Response to Questions from AC@&Cussion Paper of October 2007 in respect of
the PSTN Originating Access Service, 14 Decemb8i 2p. 27.
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estimate of minimum efficient scale was acceptacergrant would only need to
capture less thaje-i-c] [c-i-c] of lines in an average sized ESA to justify erfry.

Dr Paterson further stated that there should baistonction made between ULLS
DSLAMs and LSS DSLAMSs as the incremental cost afrape is smalf*°

Updated costs

Telstra’s consultant, Mr Lordan, updated Telst@st estimates for equipment and
installation. Lordan considered that a $30 to $8& per port is still valid. To reflect
the increase in the cost of labour since Octob8i7 2Dordan applied an 8.2 per cent
increase to the cost of installation. The estimatack for a 300 port DSLAM/MSAN
(multi-service access node) sub-rack is now betv#ddn705 and $13,708"

D.1.3 Pair gain systems

A pair gain system is an electronic device thab&sseveral subscribers to share a
single physical telephone linAn access-seeker is unable to supply an end-utier w
a ULLS-based service when there is a pair gairegystt some point along the
metallic path. The presence of a pair-gain systera line creates a barrier to entry to
ULLS-based supply of services on that line

In May 2009, the Australian Competition Tribunatiied to impose a ‘pair gain
condition’ on the exemption orders. As a result, ékemption orders would not apply
where a line was affected by a pair gain system.

Telstra considered a pair gain condition unworkabmmecessary and inappropriate.
A ‘pair gain condition’ would be inconsistent wittind undermine, the WLR/LCS
Exemption Orders and would likely lead to regulgtoncertainty and distortions.
Telstra submitted that the required upgrades tmisystems would be even more
complex and costly than they would have been ini&R/LCS Proceeding. Telstra
estimated that the work required for the implemeoreof a billing system would be
at least two and a half times more expensive tharmplementation cost as
submitted in the WLR/LCS Proceeding. That is, astes5 million’*

While Telstra submitted that ‘there is limited exte on the magnitude of the costs
relating to the implementation of a billing systesreffect a pair gain conditiori*> it
maintained the required upgrades to billing systamsld be complex and costf§/*

3% p patterson, ‘Expert Report by Dr Paul Patersa@omcept Economics for Mallesons Stephen

Jaques on the responses to the ACCC Discussiom Hagbstra’s local carriage service and
wholesale line rental exemption applications’ Aug@07, Attachment tdelstra further
submission - Response to ACCC information requatstdl2 March 200830 April 2008, p. 14.
Expert Report by Dr Paul Paterson of CRA Intaéomatl for Mallesons Stephen Jaques on the
ACCC Discussion Paper ‘Telstra’s domestic PSTN @idinating access service exemption
applications’ August 2007, December 2007, pp. 10-1

Letter from Craig Lordan, Gravelroad Consulting\eil Perl, Mallesons Stephen Jaques dated
30 May 2011, pp. 2-3.

Telstra,Telstra’s Submissions in reply to Optus’ Submissiom Pair Gains7 September 2009,
p. 9.

Telstra,Telstra’s Submissions in reply to Optus’ Submissiom Pair Gains7 September 2009,
p. 4.

Telstra,Telstra’s Submissions in reply to Optus’ Submissiom Pair Gains7 September 2009,
pp. 5-6.
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Dr Paterson submitted that the deployment of RINSIIS (remote integrated
multiplexers/large pair gain systems) would noteriatly affect competitive
conditions in exemption areas for the followingsesas:

* In most cases, only a small number of customersféeeted

= Exemption ESAs are defined by entrant DSLAM deplegim This demonstrates
that scale has not been a prohibitive entry isswy of these ESAs, even those
with a relatively large proportion of customersvéeed by RIMs/LPGS line§*

In September 2009, the Australian Competition Tmddueviewed and subsequently
set aside its decision to impose a pair gain canddn the exemption orders. The
Tribunal considered that Telstra had demonstrdtatthe imposition of such a
condition would be overly complex and costf§.

In its submissions to the ACCC’s 2011 inquiry imb@king FADs for the declared
fixed line services, Telstra stated that the NewlZied Commerce Commission had
proposed that there is no distinction between edlsied and non-cabinetised lines
which are akin to pair gain systers.

Telstra noted that, as at the end of March 201iraqmately seven per cent of lines

were affected by pair gain systems in the 380 ExiemfESAs’*®

D.1.4 Capped exchanges

Telstra submitted that, as at 2 January 2008 a4 @d606 Telstra exchanges were
enabled as Telstra exchange building access (TEB&g. Of these 463 were not
capped and 43 were on the January capped liste Wene 33 other exchanges, which
were not then TEBA sites, but were listed as beaqped in some way?

At that time, there was an average of five carriersach TEBA enabled exchange
utilising a total of eight equipment racks per site
D.2 Market definition

In its previous submissions, Telstra stated thextetlare four types of markets: the
product, geographic, temporal and functional maxkat

> p patersoriResponses to the ACCC Discussion Paper ‘Telstog’al Icarriage services and

wholesale line rental exemptioapplications’ August 2007, April 2008, p. 27.
¢ Australian Competition Tribunabpplication by AAPT Limited (No 22009] ACompT 9 (9
September 2009).
Telstra,Telstra’s response to access seekers’ submissagasding the public inquiry to make
final access determinations for the declared fiked servicesJuly 2011, p. 24.
Telstra,Telstra’s response to access seekers’ submissagasding the public inquiry to make
final access determinations for the declared fiked servicesJuly 2011, p. 24.
Powerpoint presentation by Telstra, TEBA andtexl exchange capacity issues, 17 January 2008.
50" Telstra,Telstra Response to Questions from ACCC Discudiger of October 2007 in respect
of the PSTN Originating Access Seryité December 2007, pp. 5-Belstra submission —
response to questions from ACCC discussion pdpBiovember 2007.;P Paterson, ‘Report on the
economic considerations for LCS and WLR exemptigrgiexure A toTelstra’s Local Carriage
Service and Wholesale Line Rental Service Exempipfications — Supporting Submission
9 July 2007, pp. 6-15.
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D.2.1 Product market

Telstra agreed with the view expressed by the AGGEG 2006 draft decision that, in
the case of the LCS, there are no overwhelmingieffcies from vertical
integration’* Therefore, it is appropriate to distinguish betwedolesale and retail

markets’>?

Retail product market

Telstra submitted that ‘the relevant retail maiketudes the full bundle of fixed
voice services: local, long-distance, internaticarad fixed-to-mobile calls; it also
potentially includes broadband servic&s'.

In regard to supply-side substitution, Telstraestahat barriers to substitution across
call types were relatively low and that there waiead of substituting PSTN-based
voice services with VoIP services, which were edgraaing substantial growth.

In regard to demand side substitution, Telstra stibdthat fixed line consumers
have an increasing preference for bundled prodiitis. constrains a ‘hypothetical
monopolist’ offering just one voice product fromposing a price increase as
consumers could switch to bundled offerings, reindegthe price increase
unsustainable.

Telstra stated that there was likely to be a ctusigrket for a full bundle of retail
fixed line voice services. It submitted that a tdusnarket for two (or more) products
exists when there are strong demand and/or supgdyunibundling costs within the
group of products, with the result that unbundlegpdy is not a close substitute for,
or competitive constraint on, bundled suppt.

Telstra’s consultant, Dr Paterson, stated thaboosts’ unbundling costs may include
the inconvenience of receiving multiple bills fraplitting voice services between
multiple providers and, more generally, having ¢aldvith multiple provider§>® On
the supply-side, unbundling costs may relate tactletomer-specific economies of
scope associated with billing, as well as customequisition and retention costs. Dr
Paterson also stated that many underlying netwastsare shared by one or more
customers and do not change with call types angives. By pursuing economies of
scope in retailing costs, retail service providease a commercial incentive to sell as
many fixed-voice products as possibie.

Telstra,Telstra’s Local Carriage Service and Wholesale Litental Service Exemption
Applications — Supporting Submissj@July 2007, p. 58.

Telstra,Telstra submission - response to questions from@@cussion papefl November
2007, p. 16.

Telstra,Telstra Response to Questions from ACCC Discuszper of October 2007 in respect
of the PSTN Originating Access Seryité December 2007, p. 5.

P Paterson, ‘Report on the economic considemfionLCS and WLR exemptions’ Annexure A to
Telstra’s Local Carriage Service and Wholesale Lirental Service Exemption Applications —
Supporting Submissidh July 2007, p. 10.

Paterson, Report on the economic consideratmnsCS and WLR exemptions - Annexure A to
Telstra's Supporting Submission, 9 July 2007, p. 10

Paterson, Economic Considerations for a PSTNixiong Access Exemption - Annexure A to
Telstra’s PSTN Originating Access Exemption Apgiicas — supporting submission’, 4 October
2007, pp. 8-10.
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Wholesale product market

Telstra submitted that there is a relatively brodublesale market, which includes at
least the ULLS, Optus HFC network and other conmggfiixed line networks.

Retailers without their own network could consideange of wholesale options from
which to obtain the necessary input services. Tireseded, in order of increasing
sophistication: a full resale suite from Telstesale broadband to provide VoIP;
LSS/ULLS, together with other inputs, to providelNpULLS, together with other

inputs, to provide STS; and self-supply of all netkvfacilities.”>’

D.2.2 Geographic markets
Metropolitan areas

Telstra considered an exchange-based approachutaisle. However, broader

geographic markets could also be defined basedsdys Bvith similar competitive

characteristics and possibilities for supply-sidestitution’®

CBD areas

Telstra considered an exchange-based approachutaisls, but that a CBD-wide
definition was also a possibility.

D.2.3 Temporal markets

Telstra considered that three years is a usefubghavithin which the likely
emergence of substitution possibilities may be sk

D.2.4 Functional markets

Telstra considered the exemption provisions shbalbased on discrete retail and
wholesale markets.

Telstra submitted that there were two broad markggsopriate for assessing
exemptions in respect of WLR/LCS?

= downstream markets that encompass the supply kedl voice services and
broadband data services

= upstream markets that encompass the supply ofagostimputs for the supply of
fixed line voice services and potentially broadband mobile services.

Downstream markets

The downstream market includes at least the fuildbeiof POTS or PSTN equivalent
voice services (basic access, local calls, natilmmg distance, international long
distance and fixed-to-mobile calls) and potentidiigadband, VolP and mobile
services.

57 Telstra, Telstra Response to Questions from AQ@Eussion Paper of October 2007 in respect of

the PSTN Originating Access Service, 14 Decemb8i 20. 7.

Telstra, Telstra Response to Questions from AC&Cussion Paper of October 2007 in respect of
the PSTN Originating Access Service, 14 Decemb6r 2p. 8.

9 Telstra, Telstra’s Written Outline of SubmissipBNovember 2008, pp. 10-12.
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Upstream markets

The upstream market includes the WLR/LCS, as veell eange of other means of
providing equivalent services, that is, a full tessuite from Telstra; resale broadband
to provide VoIP; LSS/ULLS, together with other inputo provide VolP; ULLS,
together with other inputs, to provide STS; andseapply of all network facilities.

D.2.5 Alternative networks

Telstra submitted that a variety of competing neks@onstrained the pricing and
supply of its PSTN OA service. These include: fibessed networks; fixed wireless
networks; HFC networks; mobile networks; and si¢elProfessor Cave considered
microwave links were also a substitdte.

Telstra submitted that several operators offeréstiutes to the wholesale PSTN OA
service. For example, Optus offered wholesale acaed local calling products
throughout its DSLAM-based ULLS network in direcingpetition with Telstra’s
PSTN offerings. AAPT, Powertel, Nextep and Optusrefd a range of wholesale
products on their own DSLAM-based networks acrosstralia.

These products enabled resellers to provide higedproadband services, access
services and fixed voice services (using VolP) Whiere competitive substitutes to
retail products. Telstra also stated that mobilesstution for fixed voice calls was a
growing trend. Therefore, mobile networks wouldréasingly provide a constraint on
the price of fixed voice servicé8:

VolP

Telstra submitted that VoIP telephony products wwecesasingly being offered as
fully featured substitutes to traditional PSTN pdleny. It was estimated that there
was more than 260 VolIP providers throughout Auistrdlhe figure of almost
100,000 VolP services in operation was predicteditob to more than 2.8 million
services by 2011%

Dr Paterson distinguished between carrier-gradeagptication-layer VoIP. It was
submitted that, given the likelihood of demand-sdbstitution, carrier-grade VolP
should be considered in the relevant market. Caaherbecause application-layer
VoIP requires a particular handset or softwarealtesi on a computer, it was not a
strong substituté>>

%0 statement by Professor Martin Cave of WarwickiBess School, University of Warwick, UK for

Mallesons Stephen Jaques on Infrastructure Invedt@ensideration in relation to Telstra's
Request for a PSTN Originating Access (OA) exemmptittachment tdrelstra further
submission - Response to ACCC information requegstdl2 March 2008p. 6.
Telstra,Telstra’'s PSTN Originating Access Exemption Appiices — supporting submission

5 October 2007, p. 39.

Telstra,Telstra’'s PSTN Originating Access Exemption Appiices — supporting submission

5 October 2007, p. 36.

Paterson Telstra’s PSTN originating access semiemption applications - Annexure 1 to
Telstra submission to the ACCC — PSTN OA Exempépplications response to ACCC Draft
Decision’, 26 September 2008, p. 6.
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Mobile networks

Telstra submitted that mobile calls were incredsgiagsubstitute for fixed voice
telephony services and provided data on fixed-tdilasubstitution/®*

Other issues

Telstra submitted that the current state of cortipatin downstream markets was of
little relevance. Rather, the fundamental point W barriers to entry, in relation to
guasi-facilities and facilities-based supply, arensountable such that there are viable
substitutes in the upstream mark&t.

Telstra stated that WLR and LCS no longer conglitube kind of ‘enduring
bottleneck’ to which the declared access provisaiidart XIC were originally
intended to apply®®

D.3 Indirect constraints from retail level competit ion

Telstra submitted that the presence of only oresradtive DSLAM-based network
would act as a competitive constraint on Tel&tfaelstra further submitted that the
economics of DSLAM-based infrastructure were siet there were no material
barriers to entry and expansion of competitiorhméxemption areas. Almost every
ESA in the exemption areas contained multiple adtgve infrastructure networks.

Telstra’s consultant, Dr Paterson, submitted thidue retail price were to fall, this
would reduce the percentage of viable ULLS-basedevonly customers available to
Telstra’s competitors. The reduction in viabilitpwd reflect an increase in
competitive constraints?

D.4 Incentives of vertically integrated firms

On the basis of information provided by Dr Patersiagistra submitted that for a
vertically integrated firm to be able to leverageompetitive advantage in a
downstream market, it must have substantial ma&eer over the supply of inputs
necessary for downstream rivals to compete.

Dr Paterson considered that the vertically intesgtdirm would not be able to engage
in such behaviour where the upstream market wapebtive. If any one of the
upstream firms attempted to foreclose the wholesalket, the downstream
operators were likely to migrate to an alternasupplier’®®

%4 Telstra, Telstra Response to Questions from AO@Eussion Paper of October 2007 in respect of

the PSTN Originating Access Service, 14 Decembéi 2pp. 24-25.

Telstra, Telstra’s outline of submissions in yedl7 April 2009, p. 6.

Telstra, Telstra’s Local Carriage Service and Wsale Line Rental Service Exemption
Applications — Supporting Submission, 12 Octobeéd 2. 2.

Telstra, Telstra’s Local Carriage Service and Wsale Line Rental Service Exemption
Applications — Supporting Submission, 9 July 200723.

Paterson, Report on the economic consideratmnsCS and WLR exemptions - Annexure A to
Telstra's Supporting Submission, , 9 July 2007 45p46.

P Paterson, ‘Economic Considerations for a PSTRji@ting Access Exemption’, Annexure A to
Telstra’s PSTN Originating Access Exemption Appilices — supporting submissips October
2007, pp. 50-51.
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Telstra submitted that it did not have sufficierdriket power to leverage any
competitive advantage in downstream markets. This because facilities-based
competition in the exemption areas was strong harktwere no barriers to enfry.

Telstra submitted that there was adequate proteati@inst anti-competitive vertical
pricing behaviours in the Australian telecommunaad sector. This included:

= regulatory monitoring of margins between Telstra®il and wholesale prices
= legal risks to Telstra of ‘price squeeze’ behaviand
the operational separation aspect of the telecoriwations regulatory regimé?

D.5 Strength of competition

Telstra’s consultant, Dr Paterson, submitted thatrétail market was workably
competitive based the following evidence:

=  Telstra’s loss of market share

* increasing substitution to alternative technologmsbile voice, VolP, SMS,
email)

= |ow retail switching costs

= gsignificant churn away from Telstra in retail fixedice and broadband
services.”?

Dr Paterson submitted that facilities-based cortipatis the form of competition that
best promotes efficiency because it allows for gne@mnovation and more robust
price competition. He stated that access regulat@mpens efficient levels of
infrastructure investment by truncating investmetirns and creating the potential
for arbitrage and regulatory dependence. He coreideompetition was a better
stimulant for efficient investment than access fatpn.””

He submitted that the markets in which the LCS\afdR were supplied were
contestable and workably competitive, as evidefedhanges in market shares; the
existence of viable substitution possibilities; @hnel lack of meaningful barriers to

entry/™

In its 2011 submission, Telstra stated that itsiretarket share in the currently
exempt ESAs was lower than across the CAN as aewkobm September 2007 to
March 2011, Telstra’s market share in exempt ES#dined by{c-i-c] [c-i-c].”"®

0 Telstra,Telstra’s PSTN Originating Access Exemption Apjilices — supporting submissipn

5 October 2007, p. 45.

Telstra,Telstra Response to Questions from ACCC Discuszper of October 2007 in respect
of the PSTN Originating Access Seryité December 2007, p. 38.

P Paterson, ‘Economic Considerations for a PSTiijil@ting Access Exemption’, Annexure A to
Telstra’s PSTN Originating Access Exemption Appilices — supporting submissiph October
2007, pp. 102-11.

P Paterson, ‘Report on the economic considerafior LCS and WLR exemptions’, Annexure A
to Telstra's Supporting Submission,, 9 July 20Q7 47-57.

Telstra,Telstra submission - response to questions from@a@iScussion papef November
2007, p. 24.

Telstra,Telstra’s response to access seekers’ submissagasding the public inquiry to make
final access determinations for the declared fikeéd servicesJuly 2011, p. 8.
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Telstra submitted that customers have benefitiu increased DSLAM-based
competition. Since September 2007, the prices Ipaiehd-users for voice-only and
bundled plans have decreagéd.

Telstra submitted that in the wholesale marketetfaee a number of competitors
offering wholesale services in exempt ESAs. Telsicansultant, Mr Sundakov,
submitted that substantial self supply of WLR bylLIB®-based operators is
evidence that the current prices are competitiherdfore, it is not attractive for
ULLS acquirers to wholesale line rental and localscto other supplier§.’

Telstra submitted that the corporate and governmgstomer market is highly
competitive. Whole-of-business supply by an aceesker is not threatened by
having to purchase WLR because fixed line voicgises constitute a small
proportion of the services supplied to these custsnTelstra stated that it intends to
continue to supply LCS, WLR and PSTN OA servicesxampt area&’

"% Telstra,Telstra’s response to access seekers’ submissagasding the public inquiry to make
final access determinations for the declared fiked servicesJuly 2011, p. 11.

A Sundakovn-going exemption from access regulation for WLES and PSTN-OA services
where workable infrastructure competition exiSshedule 1 to Telstra’s response to Access
Seekers’ submissions regarding the public inquirsnake final access determinations for fixed
line services, July 2011, p. 11.

Telstra,Telstra’s response to access seekers’ submissagasding the public inquiry to make
final access determinations for the declared fiked servicesJuly 2011, p. 21.
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Appendix E: Summary of resubmitted Optus
submissions

This appendix summarises the exemptions-relatedrdents that were resubmitted
by Optus on 22 June 2011. These documents inchetefed attachments from the
September 2008 PSTN OA and WLR/LCS exemptions mesghat Optus requested
the ACCC have regard to in its current inquiry.

E.1 Barriers to entry

E.1.1 Long distance market

Optus submitted that the barriers to entry in tmgldistance market were quite low.
Pre-selection, the availability of wholesale trarssion and switch-less
interconnection meant that new entry is relatively cost. As a result, there were a
large number of competitive telecommunications canigs providing long distance
services.”

Optus submitted that the ACCC'’s draft decision efstfa’'s PSTN OA exemption
applications did not take adequate account of imvests that were made in reliance
upon the availability of regulated access to pexgell long distance
telecommunication services by carriage serviceigesg and by their customers. The
proposed exemption was likely to reduce the efficiese of these investments and
deter future investments for these servié8s.

E.1.2 DSLAM infrastructure

Optus submitted that entry into the market for n of bundled
telecommunications services would involve significavestment in DSLAM
infrastructure and other business costs not regjfimecompetition in the long
distance market. Optus estimated that the minimificient scale required for
DSLAM based entry by a competitor was arofeydc] [c-i-c] SIOs. Capacity
constraints and other issues also impeded enwytlet market as a ULLS provid&t:

Optus submitted that Telstra’s analysis understiéteaninimum efficient scale
because it appeared to:

= overstate the average revenue per customer. Opatiesl $hat Telstra’s
assumptions were not supported by the results @wh imputation test
reports.

= understate the costs associated with supportingSJthdsed supply,
particularly the costs associated with the backsmport systems.

19 Optus Submission to the ACCC on Telstra’s PSTN OA SeBaesption ApplicatiorDecember
2007, p. 8,

80 Optus,Confidential Submission to the ACCC in responsestDraft Decision on Telstra’s PSTN
OA Exemption Applicationseptember 2008, p. 22.

81 Optus,Submission to the ACCC on Telstra’s PSTN OA SeBseenption ApplicationDecember
2007, p. 8.
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= overstate customer tenure and the life of the 4%set

Optus submitted that a number of actual or potkissaes could limit or adversely
impact access seekers’ use of ULLS. Optus statdd th

= There were ongoing regulatory and legal proceedimgslation to ULLS access
and pricing.

= Access disputes could limit access seekers abiligpmpete with ULLS based
services.

= Lines with pair gains systems or a RIM betweenetkehange and the customer
premise are not serviceable via the ULLS.

= Limitations on access to space within exchangegoavent the deployment of
DSLAM equipment.

= Telstra had announced plans to upgrade or augtsemetivork in ways that could
prevent access to the ULL'S

E.1.3 Payback period

Optus submitted that an efficient access seeketdrequire longer than two years to
make a return on its investment. It stated thatendm efficient access seeker could
make a return, on an incremental investment in D8lefuipment in an individual
exchange, within two to three years, this was hetrélevant question.

Optus submitted that the costs of switching to D&IsAvere more than the costs of
the electronics in an exchange. It stated that) @eackhaul could be leased, new
provisioning systems and network management sysiesukd still be required.
Optus’78p4ayback period for its own consumer DSLANauwt in its entirety wagc-i-c]
[c-i-c].

Optus stated that it was unlikely that any acces&exr contemplating making an
investment, as a result of the exemption applicatimuld have sufficient time to
recoup their investment before that investment steded by the deployment of
fibre.”®®

E.1.4 Complex features

Optus stated that the investments required to er@aivhplex features on its own
network were very costly. Relevant costs includeftisare and hardware costs,
licensing fees paid to the switch vendor, develapneests and changes to billing and
IT provisioning systems.

Optus submitted that the 2004-2006 BNP Enhancepreject introduced four new
features and co$t-i-c] [c-i-c]. The revenue-generating phase of the project fiook
c] [c-i-c] to complete. The expected payback period for thgept wadc-i-c] [c-i-c].

82 Optus,Submission to the ACCC on Telstra’s PSTN OA SeBaesption ApplicatiorDecember
2007, p. 32.

8 Optus,Submission to the ACCC on Telstra’s PSTN OA SeBaesption ApplicatiorDecember

2007, p. 21.

Optus,Confidential Submission to the ACCC in responderadt Decision on Telstra’s LCS and

WLR Exemption Applicationdune 2008, p. 15.

Optus,Confidential Submission to the ACCC in respondertdt Decision on Telstra’s LCS and

WLR Exemption Applicationdune 2008, p. 15.

784

785

156



As some features were already available for sonmteQuojects, Optus considered
the BNP Enhancement project to have been a relasimaple project®®

Optus gave details on the migrationf@i-c] [c-i-c] as an example of a typical
migration of a corporate customer to a new platf6tm

E.2 Market definition

E.2.1 Modes of infrastructure based competition

Optus submitted that, to be considered a viableenwbdhfrastructure-based
competition, an alternative to Telstra’s resaleises must:

= allow an access seeker to provide its customertstivi relevant services via fixed
line voice telephony

= address the competitive impact of the exemptioniegtpon at both the wholesale
and retail level, and

= allow service provision to all customers in eachlenge area via fixed line voice
telephony’®®

E.2.2 Corporate and government

Optus submitted that either a separate retail nhadee be defined for the provision of
services to corporate and government customerseoe is a very significant market
segment, made up of corporate and government cessonith particular service
requirements, that is distinct from the mass market

Optus submitted that in the product dimension, e and government customers
typically require distinct services delivered usspgcialised technologies. Mass
market offerings are not substitutable for thoseises’®°

The boundaries of a market may be defined usinghifmothetical monopolist’ test,
which employs a SSNIP analysis to investigate swibtisin possibilities.

Optus further submitted that if the monopolist ehtisimplement a SSNIP, that
SSNIP could not be defeated by potential compsatibperating in the mass market.
This was because complex features are provided spiecialised technologies which
are not required for mass market service provision.

E.3 Incentives of vertically integrated firms

Optus submitted that the availability of ULLS witithe ACCC’s exemption footprint
did not provide an adequate substitute for the VBERvice in the corporate and
government market. In the event the exemptions gexeted, Optus considered that

8 OptusConfidential Submission to the ACCC in respong@ridt Decision on Telstra’s LCS and

WLR Exemption Applicationdune 2008, p. 18.

Optus Appendix C: Evidence Relating to Corporate and Gowveent Customerecember 2007
8 Optus,Submission to the ACCC on Telstra’s PSTN OA SeBaesption ApplicatiorDecember
2007, p. 13.

Optus,Confidential Submission to the ACCC in responderadt Decision on Telstra’s LCS and
WLR Exemption Applicationdune 2008, p. 34

Optus,Confidential Submission to the ACCC in respondertdt Decision on Telstra’s LCS and
WLR Exemption Applicationdune 2008, p. 35.
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Telstra would be free from competitive constraihew pricing WLR and LCS
services for carriage service providers supplyenyises to corporate and
government customers. The exemptions would allolstiigeto grow its market share
at the expense of its competitors through a refigsalipply the affected services.
Optus submitted that Telstra would entrench its idamt position in fixed line
telecommunications as the new NBN environment agpred’*

E.4 Incentives of a fibre to the node (FTTN) operat or

Optus submitted that the ESAs within the ACCC’sregton footprint were those
most commercially attractive to telecommunicatiprsviders. This was due to the
size of the addressable market and the numberstirex ULLS competitors. These
ESAs would be the most attractive to the FTTN ofperor the same reasdrf.

Optus further submitted that ULLS-based competjtemmpared to resale
competition, has a substantial negative impacte@lstiia’s profits since ULLS prices
are based on cost, rather than on what the maikdiear. Optus submitted that this
gave Telstra an incentive to eliminate ULLS-baseahgetition. If Telstra was the
preferred FTTN operator, Optus stated that it wkaesyl to prioritise FTTN rollout to
the ESAs where there was most ULLS-based compefitio

E.5 Impact on competition

Optus submitted that the PSTN OA exemptions woesddrict competition to a
smaller number of DSLAM infrastructure supplierslaastrict the ability of pure
long distance operators to participate in the ma®ptus submitted that granting the
PSTN OA exemptions would reduce the efficient usthe existing long distance
network and switching infrastructuf&

Optus submitted that given constraints on ULLS daszess and the limitations of
other options, it was concerned about whether stfigature-based competition was
sufficient to ensure that the retail market for tuedle of telecommunications
services, including line rental and long distaneevises, was sufficiently contestable
and workably competitive. Optus submitted thatlité S is potentially a viable
mode of competition, subject to caveats. However USS and alternative
technologies, such as HFC and mobile, are sulgdhitations that render them
unable to exert an effective competitive constramfTelstra’s pricind®®

Optus submitted that resellers exert competitiveny pressure at the margin which
extends beyond the number of customers they su@pltus further submitted that
resellers supply a large number of end-users. dta¢number of end-users supplied

Optus,Confidential Submission to the ACCC in respondertdt Decision on Telstra’s LCS and

WLR Exemption Applicationdune 2008, p. 24.

92 Optus,Response to Draft Decision on PSTN OA Exemptidpgendix A: Likely Timing of NBN
Fibre Roll-out to ACCC’s ESA Footprint, June 20082.

93 Optus,Response to Draft Decision on PSTN OA Exemptidpgendix A: Likely Timing of NBN

Fibre Roll-out to ACCC’s ESA Footprint, June 2008 3.

Optus,Confidential Submission to the ACCC in respondestDraft Decision on Telstra’s PSTN

OA Exemption Applicationseptember 2008, p. 22.

9% Optus,Submissioro the ACCC on Telstra’s PSTN OA Service Exemptjaplication December

2007, p. 3.
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with long distance services via Optus Wholesale [eras] [c-i-c], the majority of
which are located ifc-i-c] [c-i-c].”®

Where ULLS-based competition was insufficient togtoain Telstra, the PSTN OA
would remain an enduring bottleneck because sgmtial to providing services to
end-users in downstream markets.

Optus submitted that it was already investing #b#ed technologies, independent of
Telstra’s exemption application. Despite this, hsghitching costs would prevent
existing customers from making the transition tddPsome years since their systems
were configured for legacy technologies.

Optus submitted that the migration must theref@ergitadual. It stated that it required
access to Telstra’s legacy network during the niigmgoeriod. If there were
exemptions, Optus would have to invest in old tedbgy or lose customers who are
unable to migrate rapidly to IP. This would redtize viability of Optus’ investment
in IP. Consequently, Optus considered that the pxiems would impede, rather than
drive, investment in new technolody.

E.5.1 Impact on competition in long distance servic es

Optus submitted that the PSTN OA service playdeinopromoting competition in
long distance telecommunications services (inclgdmernational services). If the
requested exemption was granted, infrastructureebesmpetitors could not entirely
substitute for that rol€® In the context of a stand-alone market for lorsjatice
services, the relevant bottleneck infrastructutéésindividual customer’s line.

Optus submitted that ULLS is potentially a viableda of competition, subject to
caveats. However, the LSS and alternative techiedagich as HFC and mobile are
each subject to limitations and so could not eaerreffective competitive constraint
on Telstra’s pricing.

E.5.2 Competition in the mass market

Optus stated that the limitations on the exemp@srnimposed by the ACCC, would
not do much to mitigate the exemption’s impact ompetition in the mass market.
Optus considered that removing regulated accels€ $and WLR would not
encourage access seekers to invest in their owassinficture. This is because the
imminent deployment of NBN would promptly strand/auch investment.

Optus submitted that a refusal to supply by Telstoald result in some access
seekers being unable to compete in the mass marketeast some ESAR-i-c] [c-
i_C]799

9 Optus,Submission to the ACCC on Telstra’s PSTN OA SeBaesption ApplicatiorDecember
2007, p. 7.

Optus,Confidential Submission to the ACCC in responderadt Decision on Telstra’s LCS and
WLR Exemption Applicationdune 2008, p. 4.

Optus,Submission to the ACCC on Telstra’s PSTN OA SeBseeption ApplicationDecember
2007, p. 3.

Optus,Confidential Submission to the ACCC in respondertdt Decision on Telstra’s LCS and
WLR Exemption Applicationdune 2008, p. 28.
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E.5.3 Competition in the corporate and government m  arket

Optus submitted that granting the exemptions woki&dy weaken competition in the
corporate and government market and entrench @sstominance leading into the
new NBN environment. The exemptions would not pieva competitive constraint
on Telstra and prevent it raising the price of Warirl LCS used to supply corporate
and business customé&fs.

Optus submitted that the revenue it received froemaged services contracts with
large corporate and government customers thatugm@ied using WLR and LCS was
substantial. If the services were deregulated axisitih stopped supplying, Optus’
annual revenue at risk was estimated tfchec] [c-i-c]. This estimate was based on
Optus receiving a total ¢€-i-c] [c-i-c] of revenue from Managed Services customers
that are supplied using WLR and LCS. Optus estichttat[c-i-c] [c-I-c] of these
customers would be lost if Optus was unable toinlte resale servic&s!

80 Optus,Confidential Submission to the ACCC in respong@ridt Decision on Telstra’s LCS and

WLR Exemption Applicationdune 2008, p. 4.
801 Optus,Confidential Submission to the ACCC in respondertdt Decision on Telstra’s LCS and

WLR Exemption Applicationdune 2008, pp. 26-27
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Appendix F: Information on the state of competitio nin

wholesale markets

To inform itself of the state of competition in whsale markets, the ACCC has
considered information contained in:

the Customer Access Network Record Keeping RuleNG®KR)
the Regulatory Accounting Framework (RAF) reports

information submitted to the ACCC'’s six-monthly exgtions calculation
processes

Telstra annual financial reports
submissions to the ACCC’s September 2011 issues el

responses to the ACCC’s 18 August 2011 requeshéoket information relevant
to the current state of competition in exempt aod-exempt areas.

Responses to the ACCC's request for market infdomatere received from Telstra,
Optus, AAPT, Macquarie Telecom, Aussie Broadbaihktiand M2. The ACCC
requested, on an ESA-by-ESA basis, informatiofi°n:

the respondent’s supply of retail and wholesaledikne services

the number of digital subscriber line access migikigrs (DSLAMSs), multi-
service access nodes (MSANs), DSLAMs with voicagpand DSLAMs without
voice ports that can be upgraded to provide voagability

the respondent’s purchases of wholesale fixedvaiee-only services (that is,
resale services)

the supply of resale services by access providees than Telstra, the prices
charged for those services (and any rebates oouti$s offered) and terms and
conditions of supply for those services

whether the terms and conditions on the supplylaflesale resale products are
also imposed on the retail products sold by thailedale service provider, and

the charges and any past and/or current rebatddpaiccess seekers for resale
services.

Where available, information is provided for thenBa ESAs and the 215 Band 2
ESAs that have met the criteria to be exempted tf@rStandard Access Obligations
(SAOSs) in relation to the LCS, WLR and PSTN OA se&8.

F.1 General trends

From the available information, the ACCC identifigdiumber of general trends in
the wholesale market for fixed line services.

802 Further details on the ACCC's information requast available at:

http://www.accc.gov.au/content/index.phtml/itemi@12319.

161



Access seekers are increasingly self-supplying safrtiee inputs for retail voice and
data services. This is done by using the ULLS mjuaction with their own
infrastructure investments. Table F.1 shows tl@anhf2006-07 to 2010-11, ULLS

SIOs increased at a compound annual growth rad8.a@fper cent, although growth
slowed to around 20 per cent over the last twosyear

Over the same period, sales of wholesale voice-sgtlyices provided by Telstra have
fallen. WLR SIOs and PSTN OA call minutes decreasegh annual rate of 11.6 per
cent andc-i-c] [c-i-c] respectively. The ACCC also notes that demand @8 L
decreased significantly between 2006—-07 and 2018211

Table F.1:  Number of Telstra wholesale servicesPR6—07 to 2010-11 (in
millions)
Compound
Annual
Growth Rate
2006-07 to
2006-07 2007-08 2008-09 2009-10 2010-11 2010-11
WLR SIOs ? 1.981 1.496 1.285 1.253 1.212
Annual
change -24.5% -14.1% -2.5% -3.3% -11.6%
ULLS SIOs? 0.239 0.527 0.698 0.831 1.001
Annual
change 120.5% 32.4% 19.1% 20.5% 43.1%
PSTN OA
call minutes” [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Annual
change [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]

Source® Based on information from Telstra annual financmmrts.b Based on information from Schedule 8 of

RAF reports.

Responses to the ACCC's information request indgatipport for these trends. The
respondent access seekers acquire more than sérgesf total WLR SIOs and
around 80 per cent of ULLS SIG¥.

Respondent access seekers, as a whole, continnggkinfrastructure investments

in the year to March 2011. The total number of D8sA and the number of

DSLAMs able to provide a POTS emulation voice sayincreased bjg-i-c] [c-i-C]

respectively between March 2010 and March 2011tédde F.2).

The ACCC notes that the information provided byréspondent access seekers
indicates that less than half of their infrastruetinvestments are capable, without
further significant further investment, of providia traditional POTS voice service.

803 Telstra,Pricing principles supplementary response to th&C8G draft report-Schedule 2
(confidential), November 201®esponse to the ACCC'’s inquiry into varying thengptéon
provisions in the FADs for the WLR, LCS and PSTNs&#ices-issues papé&onfidential),
October 2011, p. 39.

804 Based on respondent access seeker data, CAN R&Redstra’s annual financial reports.
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Table F.2:  Number of DSLAMs installed by respondehaccess seekers,
March 2010 to March 2011

Percentage
March 2010 | March 2011 Change change
Total number of DSLAMs ? [c-i-c] [c-i-c] [c-i-c] [c-i-]
Number of DSLAMs able to
provide a POTS emulation
voice service” [c-i-] [c-i-] [c-i-] [c-i-c]

Notes:*Based on responses from AAPT, iiNet, Macquarie apnh@b Based on responses from AAPT, iiNet and
Optus. The ACCC considers the following infrastrucisreapable of providing a POTS emulation service:
MSANSs, DSLAMs with voice ports and DSLAMs withoubiee ports upgradeable to provide voice services.

F.2 Purchases of resale services
As noted in section F.1, purchases of resale voidg-services have been declining.

Information submitted to the ACCC’s exemptions aldtion process indicates that
the largest declines in WLR SIOs between March 201darch 2011 occurred in the
[c-i-c] [c-i-c] (see table F.3). In contrast, the number of WLRsShcreased ifc-i-c]
[c-i-c].

Table F.3:  Number of WLR SIOs by band, as at Marci2010 and March 2011

Change in WLR Percentage
March 2010 March 2011 SIOs change

Band 1 [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 2 [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 3 [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 4 [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Total [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 1 ESAs

Eel>r(]gmpted [e-i-c] [c-i-c] [c-i-c] [c-i-C]
Band 2 ESAs

Information submitted by Telstra shows that theegejc-i-c] [c-i-c] WLR resellers
as at March 2011. Most resellers were not sigmtieequirers of WLR servicegs-i-
c] [c-i-c] per cent of WLR resellers acquired less tftanc] [c-i-c] SIOs each.

Respondents to the ACCC'’s information request redukeir purchases of WLR
services by a greater percentage than the oveeihe in WLR SIOs. This suggests
that other access seekers are still growing tlegailrcustomer bases by purchasing
WLR services from Telstra.

Overall the respondent access seekers have retheadmber of ESAs in which
they acquire WLR services (see table F.5).
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Table F.5:

Change in number of ESAs where WLR is@uired by respondent
access seekers, March 2010 to March 2011

Change in the number of ESAs
Efcsffsngsgiers Band 1 Band 2 Band3  Band 4 Total
Exempt e>’:|eonr:;3t Total
AAPT [c-i-c] [c-i-c] [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] | [c-i-C]
Cv”iizfaiﬁ / [c-i-c] [c-i-c] [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] | [c-i-C]
iiNet [c-i-c] | [c-i-c] | [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] | [c-i-c]
Macquarie [c-i-c] [c-i-c] [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] | [c-i-C]
Optus [c-i-c] | [c-ic] | [c-ic] | [c-i-c] | [c-i-c] | [c-i-c] | [c-i-c]
Total [c-i-c] [c-i-c] [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] | [c-i-C]
Note: [C-i-C]

Nevertheless, the respondent access seekersqtiired the majority of WLR

services in March 2011, with approximat@yi-c] [c-i-c] per cent of all WLR SIOs

and[c-i-c] [c-I-c] per cent of Exempt WLR SIOs.

The decline in WLR purchases by the respondentsacseekers, and investment in
their own DSLAM networks, was reflected by a deelin purchases of LCS and
PSTN OA services:

= |n the year to March 2011, the total number of PSEIAIminutes acquired by

Optus Wholesale from Telstra decreasedichiyc] [c-i-c] and the number of

services using PSTN OA decreasedd®isc] [c-i-c].

= Macquarie Telecom’s response indicated the numble€8 calls declined bjc-
i-c] [c-i-c] in the year to March 2011.

F.3 DSLAM investments

Using the CAN RKR data, the presence of a ULLS 88LSIO in an ESA can be
used as an indication of the presence of a DSLAMISAN. Table F.6 shows the
number of ESAs with DSLAM investments by band argkther the ESA is exempt.
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Table F.6:

Access seekers’ DSLAM presence by baniljne 2011

Band 1 Exempt
ESAs Non-exempt Band 2 Band 3 Band 4
(exempt) Band 2 ESAs ESAs ESAs ESAs

Number of ESAs 16 585 215 749 3717
Number of ESAs with
access seeker
DSLAM presence 16 458 215 89 12
Number of ESAs with
at least 3 access
seekers 16 327 215 8 0
Number of access
seekers with a _ _ _ _
DSLAM presence [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-]

Source: CAN RKR June 2011; TelstResponse to the ACCC's information requ8siptember 2011.

Figure F.1 shows that the number of ESAs with UILSH-based access seekers has

increased since 2007-08. The figure also indicdi@isan increasing number of ESAs
contain multiple ULLS/LSS access seekers. FiguPesRows that an increasing

number of exempt ESAs contain five or more ULLS/LH&BSed access seekers. These

trends reflect increasing investments in DSLAMSs.

Figure F.1: Number of ESAs with ULLS/LSS access sk&ers, by number of
access seekers
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Source: CAN RKR.

165




Figure F.2:  Number of Exempt ESAs with ULLS/LSS acess seekers, by
number of access seekers
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Source: CAN RKR.

Access seekers’ DSLAM footprint has expanded. Feaptember 2007 to June 2011,
the number of ESAs with at least one ULLS or LSO Bicreased by 81 ESASs, as
shown in table F.7. The largest increase was irdBRawhere DSLAM coverage
increased by 58 ESAs.

Table F.7:  Number of ESAs with at least one ULLS/ES SIO, by band and
currently exempt ESAs, September 2007 to June 2011

September 2007 June 2011 Change

Band 1 17 16 -1
Band 2 400 458 58
Band 3 65 89 24
Band 4 12 12 0
Total 494 575 81
Band 1 ESAs

and currently

exempt Band 2

ESAs 231 231 0

Source: CAN RKR.

Expansion of the DSLAM footprint seems to have sldwr'he CAN RKR data shows
that the number of ESAs with at least one ULLS 86LSIO grew by only 1.8 per
cent in the year to March 2011. This suggestsabegss seekers are investing in
ESAs with existing DSLAM investment rather than axging into ESAs without
previous infrastructure investment.

From September 2007 to June 2011, the number esaseekers with their own
DSLAM equipment increased in all ESAs except fon84 ESAs. This is shown in
table F.8.
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Table F.8:  Number of access seekers with DSLAM imstments in each band
and in exempt ESAs, September 2007 to June 2011

September 2007 June 2011

Band 1 [c-i-c] [c-i-c]
Band 2 [c-i-c] [c-i-c]
Band 3 [c-i-c] [c-i-c]
Band 4 [c-i-c] [c-i-c]
Band 1 ESAs and

currently exempt ) .
Band 2 ESAs [c-i-c] [c-i-c]

Source: CAN RKR.

Increased access seeker investment in DSLAMSs lsa#ted in a growing number of
SIOs provided by access seeker infrastructure. Beptember 2007 to June 2011,
the number of SIOs served by access seeker infcaste increased by 167.4 per cent
to 1,723,320 SIQsas shown in table F.9. Most of this gaife—+c] [c-I-c]—occurred

in the currently exempt ESAS.

Table F.9:  Number of SIOs served by access seek28LAMs (ULLS/LSS
SIOs), by band, September 2007 to June 2011

September Percentage
2007 June 2011 Change change

Band 1 38,044 69,318 31,274 82.2%
Band 2 596,578 1,608,268 1,011,690 169.6%
Band 3 9,112 44,476 35,364 388.1%
Band 4 714 1,258 544 76.2%
Total 644,448 1,723,320 1,078,872 167.4%
Band 1 ESAs
and currently
exempt Band 2 _ ) ) )
ESAs [c-i-c] [c-i-c] [c-i-c] [c-i-c]

Source: CAN RKR.

F.4 Investment in voice-capable DSLAMs

There are several methods access seekers camgplf-soice services through
MSAN and DSLAM infrastructure:

= The combination of a voice card/MSAN, soft switahend the ULLS enables the
provision of a POTS emulation service. Dependinghenend-user, a POTS
emulation service may or may not be substitutatmerfditional voice services.
End-users of voice services are not required toghaheir standard PSTN
telephony equipment as the voice service remaiakgue from the end-user
premises to the infrastructure within an exchange.
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» The combination of internet access device (IADjt switching and the ULLE”
enables the provision a VolIP service. The VolPisergan be carrier-grade,
which is similar in quality to a POTS service. Attatively, the VoIP service can
be a ‘best efforts’ or application-layer VoIP seejiwhich provides a lower
guality of service than a POTS service.

In addition to voice services, access seekershthat invested in DSLAMSs can self-
supply a range of services such as standalone limoddand bundled voice and
broadband services. The majority of access seek#rsnfrastructure investment are
vertically integrated where the infrastructure sedi to self-supply the wholesale
services needed to supply retail services.

F.4.1 POTS emulation

Using the POTS emulation method requires the acmeseer to install MSANS or
DSLAMs with voice ports at the exchange. Other sypEDSLAMs are not capable
of providing a POTS emulation voice service.

In its 18 August 2011 request for market informatithe ACCC sought information
on the number of MSANs, DSLAMSs with voice ports dd8LAMs upgradeable to
provide voice services that the respondent acasssess currently have installed in
exchanges. The ACCC considers this equipment repte®©®SLAMSs able to provide
POTS emulation services.

The information provided by respondent access se@ketheir investment in
DSLAMs able to provide POTS emulation servicesuimmarised in table F.12. The
number of DSLAMs able to provide POTS emulatiorvees increased by
approximatelyc-i-c] [c-i-c] per cent tdc-i-c] [c-i-c] in the year to March 2011. The
majority of the growth is was ife-i-c] [c-i-c] The data also suggests that some
existing DSLAMs were upgraded to provide voice gmy during the period.

805 An access seeker would also be able to suppl? Vi@ the LSS. However an LSS-based service
can only be supplied when a traditional voice seris already being supplied to the premises. As
a result, VolP services are unlikely to be suppiredddition to a traditional LSS-based voice
service.

168



Table F.12:

Number of DSLAMs able to provide POTS®mulation services

DSLAMSs able to

DSLAM with voice

DSLAM
upgradeable to

Total

provide voice MSAN ports provide voice
service

Mar-10 | Mar-11 | Mar-10 Mar-11 | Mar-10 Mar-11 | Mar-10 | Mar-11
Band 1 [c-i-c] | [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] | [c-i-C]
Band 2 [c-i-c] | [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] | [c-i-c]
Band 3 [c-i-c] | [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] | [c-i-c]
Band 4 [c-i-c] | [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] | [c-i-C]
Total [c-i-c] | [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] | [c-i-C]
Band 1 ESAs and
currently exempt
Band 2 ESAs [c-i-c] | [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] [c-i-c] | [c-i-c] | [c-i-c]

Of the total number of DSLAMs owned by respondertiess seekers, the proportion
of DSLAMs able to provide POTS emulation servigegeased slightly frorfc-i-c]
[c-i-c] per cent tdc-i-c] [c-i-c] per cent between March 2010 and March 2(d-i-C]
[c-i-c] per cent of DSLAMs able to provide POTS emulagervices are in Band 1
ESAs and currently exempt Band 2 ESAs.

As at March 2011, Optus ownéati-c] [c-i-c] per cent of respondent access seeker
owned DSLAMs with POTS emulation capabilifg-i-c] [c-I-c] Optus advised that
[c-i-c] [c-i-c] in the year to March 2011.
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Table F.13: Change in Optus DSLAMs able to provid€®OTS emulation
service from March 2010 to March 2011

No. of DSLAMs upgradeable to

ESAs No. of DSLAMs with voice ports provide voice services

Mar-10 Mar-11 Mar-10 Mar-11
Band 1 [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 2 [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 3 [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 4 [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Total [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 1 ESAs and
currently exempt _ ) _ )
Band 2 ESAs [c-i-c] [c-i-c] [c-i-c] [c-i-c]

F.4.2 Carrier-grade and application-layer VolP

Carrier-grade and application-layer VolP can begsagd using the ULLS and a
DSLAM. Based on CAN RKR data on the take-up of UL&® LSS, the following
conclusions about DSLAM investments can be drawn:

= There has been significant DSLAM investment by asseekers (from figures
F.1 and F.2). These DSLAMSs are capable of providegier-grade or
application-layer VolP.

= DSLAM coverage, and the number of ESAs where VeliRises can potentially
be supplied to, expanded fwyi-c] [c-I-c] from September 2007 to June 2011.

= the number of ULLS and LSS SIOs, and thereforentimber of SIOs served by
DSLAMs, increased by 167.4 per cent to 1,723,3ZDsStom September 2007 to
June 2011.

AAPT was the only respondent access seeker togeamformation on its use of
DSLAMSs to provide VolIP services. AAPT submittedttie-i-c] [c-I-c] AAPT has
submitted thafc-i-c] [c-i-c] 2%°

The ACCC notes that AAP[E-i-c] [c-i-C]

806 AAPT submission, pp. 23 & 25.
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Table F.14: Number of ESAs served by AAPT DSLAMsapable of providing

voice services

ESAs with Hatteras DSLAMs Number of Hatteras DSLAMs

March March Percentage March March Percentage
ESAs 2010 2011 change 2010 2011 change
Band 1 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 2 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 3 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 4 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Total [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Band 1 ESAs
and currently
exempt Band 2 _ ] ] ] ) )
ESAs [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]

F.4.3 Alternative measures of the ability to self-s  upply voice
services

Telstra stated that, rather than focusing on thelrar of access seeker DSLAMs, the
number of ULLS or LSS ports access seekers havalgsis a more relevant
measure of the capacity to self-supply fixed liaevies. Telstra considered a
suitable proxy for these ports is the number agncdnnect pairs access seekers have
connected to the Telstra MDF in an exchange. Teefstbmitted that:

= [c-i-c] [c-i-C]

= [c-i-c] [c-i-c]

The number of interconnect pairs measures the tgpagrovide fixed line voice
and/or data services using the ULLS or LSS bubésdnot provide information on
whether a POTS emulation voice service can be geaviThe presence of

interconnect pairs indicates that an access seekdd provide VoIP services, but not
whether the service would be carrier-grade or appbn-layer VolP.

F.5 Alternative wholesale voice services

Several access seekers supply wholesale voiceraadland services for resale to
retail customers. This section summarises informmadin wholesale suppliers and the
type of resale products they offer.

F.5.1 Optus

Optus provides wholesale voice and broadband ptediicupplies a residential
grade ULLS-based resale product called ResideBt@ddband and Telephony (RBT)
and gc-i-c] [c-i-c]. Optus submits that the RBT product is its ‘netagesiivalent to a
Telstra [WLR] service[c-i-c] [c-i-c]®*’

Optus stated that-i-c] [c-i-c]

807 Optus,Submission in response to the ACCC's issues p&pober 2011, Pub. p. 11 & 17/Conf.
p.11 & 17.
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The number of wholesale RBT accounts increasdad-byg] [c-i-C]
Table F.17: Number of wholesale Optus RBT accountsy type

Type of RBT service March 2010 March 2011

[c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c] [c-i-c]

The majority of RBT services consist of bundlecedfigs. In March 2011, standalone
telephony accounted f¢e-i-c] [c-i-c] of Optus’ RBT accounts. Optus submitted that
[c-i-c] [c-i-c] 38

Optus submitted that charges for RBT service§ai€] [c-i-c]®*°

are discussed further in appendix 1.)

(Supply conditions

F.5.2 AAPT

In its response to the ACCC’s information requA#tPT provided information on
the following wholesale producti-i-c] [c-i-c].2*° AAPT stated thafc-i-c] [c-i-c]

[c-i-c]

= [c-i-C]
Table F.18: Provision of MBE services
Band 1 Band 2 Band 3 |Band 4
Non-
Exempt exempt Total
Number of ESAs
where MBE is _ ) ) ) _ )
supplied [c-i-c] [c-i-c] [c-i-c] | [c-i-c] [c-i-c] [c-i-c]
Number of MBE retail _ ) ) ) _ )
service providers [c-i-c] [c-i-c] [c-i-c] | [c-i-c] [c-i-c] [c-i-c]
Number of MBE _ ) ) ) _ )
service addresses [c-i-c] [c-i-c] [c-i-c] | [c-i-c] [c-i-c] [c-i-c]
[c-i-c] [c-i-c]

AAPT'’s [c-i-] [c-i-c]®*?

808
809
810

Optus,Appendix A: Optus responses to ACCC request foketamformation 6 September 2011.
Optus,Appendix A: Optus responses to ACCC request foketamformation 6 September 2011.
AAPT, Fixed line services geographic exemptions — redquesor market information21
September 2011.

81 AAPT submission, p. 23 & 25.

812 AAPT, Fixed line services geographic exemptions — redpresbr market information

21 September 2011.

172



F.5.3 Other wholesale products

Telstra submitted that at least four service prersdsupply resale voice services:
AAPT, People Telecom, Primus and OpttisTelstra also submitted that iTelecom
offers wholesale voice-only, wholesale broadbanig-and bundled broadband/voice
services. Telcoinabox and M2 offer wholesale vaobr and bundled
broadband/voice servicé¥'

The ACCC notes that there is a wholesale ‘sub-ntaok@ccess seekers selling

Telstra’s resale servicgs-i-c] [c-i-C]

815816

813

814

815
816

Telstra, Response to the ACCC's inquiry into “agythe exemption provisions in the FAD for the
WLR, LCS and PSTN OA services — Issues Paper, @ct2dl1, p. 31 (public) p. 40
(confidential).

Telstra, Response to the ACCC's inquiry into “agythe exemption provisions in the FAD for the
WLR, LCS and PSTN OA services — Issues Paper, @ct2dl1, p. 31 (public) p. 40
(confidential).

Email from M2 on 5 September 2011: ‘Re: lettenfrACCC'.

AAPT, Fixed line services geographic exemptions — redue$dor market information

21 September 2011; email from iiNet on 2 Septerd@bdr.: ‘Re: letter from ACCC’.
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Appendix G: Retail price comparisons

This appendix describes the retail market analysdertaken by the ACCC to inform
its consideration of the relevant market definitibhe ACCC also had regard to the
retail market information collected for this anasym assessing the state of retail
competition.

The first section of the appendix describes th@pse and provides a broad overview
of the ACCC'’s analysis. It is followed by a destiop of the methodology and
assumptions used by the ACCC. Finally, the resiiltke comparisons are presented.

G.1 Purpose

The ACCC has analysed the availability and pridediféerent retail voice services to
determine the demand-side substitutability of thedtnative services in the event of
a small but significant and non-transitory increisprice (SSNIP) of a retail fixed
line voice service. The ACCC compared prices andyt offerings for the

following services:

= fixed line voice-only
= pundled fixed line voice and broadband

» bundled broadband and voice over internet protf¢olP), and

* mobiled’

An end-user is able to make and receive callsely ticquire any of these products.
While an end-user may have a preference for agodati product because of its
underlying characteristics—for example, the mopilitey may enjoy with a mobile
service—an end-user may choose to switch to amalige product if the price
differential between their preferred product andthar suitable product is
sufficiently large (for example, due to a SSNIPfiged line voice-only services).

The ACCC'’s focus in this analysis is on the substh possibilities for a fixed line
voice-only user. Accordingly, the ACCC'’s analysdacused on the voice
component of different products. The benefits areser obtains from other product
features, such as the data allowance, have notthken into account in analysing the
potential substitutes for fixed line voice servicéBe end-user is assumed to simply
select the cheapest plan from each provider, divein assumed call usag®.

817 The ACCC's analysis only includes post-paid melsiérvices. The ACCC considers that post-paid
services may be more comparable to the other typpoducts assessed. However, the ACCC
recognises that for users with very low usage, wiiee user primarily receives calls and makes
very few calls, the optimal plan may be a prepaitise. These users may select a cheap mobile
handset and a plan such as Vodafone’s ‘365 dalfarge option, which allows them to make $20
of calls over a one-year period.

The ACCC recognises that, in practice, end-uselext a plan based on its overall features, and
some end-users will be willing to select a plart twsts an extra few dollars per month if this plan
will provide them with a significantly greater datbowance. However, the ACCC has simply
selected the cheapest plan for each end-user fsomprovider, given the call usage assumptions
for that end-user. The ACCC has focused on theevoiaenponent of plans because the three
declared services subject to this variation ingaiy all voice services.
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The ACCC recognises that, in practice, an end-wgkweigh up a number of factors
in choosing a suitable telecommunications service.

The results of this analysis have informed the AGG®arket definition (see
chapter 2). The following section outlines the ACE€@ethodology and assumptions
in conducting its retail price comparisons.

G.2 Methodology and assumptions

G.2.1 Selection of retail service providers

The ACCC selected a range of retail service pragi@@SPs) to include in its
analysis. The ACCC initially gathered a list of BRI# viewing several plan
comparison websités? The ACCC selected a smaller number of providemifthis
list to include in its analysis.

The providers selected were broadly representafitiee retail market. The ACCC
focused on relatively large RSPs since these peosigerve most end-users but
included some smaller RSPs for a broader comparison

In addition, the ACCC included RSPs operating deakls of the market, that is:
providers that completely self-supply (where thd®’Rfas its own network which it
uses to supply retail voice services); providesd tise the unconditioned local loop
service (ULLS) and their own digital subscribeeliaccess multiplexer (DSLAM) to
provide services; and providers that resell whaéesarvices purchased from Telstra,
an access seeker or a mobile network operator.

Based on these criteria, the ACCC selected thevitig RSPs of fixed line services:

= Telstra
= Optus

= TPG

= Dodo

= iPrimus

= Internode

= jiNet

= Exetel, and

= Southern Cross Telco.

The ACCC selected the following RSPs of mobile mew.
= Telstra

= Optus

= Vodafone

= Virgin Mobile

819 The ACCC used the following comparison websikesa://youcompare.com.au/; http://mobile-

phones.smh.com.au/MobilePhones; http://www.phordggans.com.au/; and
http://www.phonechoice.com.au/.
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=  Amaysim

= TPG
= Savvytel, and
= jiNet.

After selecting the RSPs to include in its comparss the ACCC gathered
information from the RSPs’ websites about the pkaralable to residential end-users
and selected the optimal plan for each type of.user

G.2.2 Usage Assumptions
Usage assumptions for fixed line voice services

The ACCC made usage assumptions for three ‘typigaés of residential end-
users—Ilow, medium and high users of voice servithsre is insufficient
information available, and too much diversity beswé¢hese users, to conduct the
analysis for business and government end-users.

The ACCC derived its usage assumptions from reguyaccounting framework
(RAF) data reported by Telstra for the 2009—10rfial yea®®® The RAF includes
information on the number of connected calls amdnilimber of call minutes—for
each of local, national, international and fixedrtobile (FTM) calls—as well as the
total number of end-user access lines. The ACCCGukkd the average number of
calls of each type per month by dividing the anmuahber of connected calls by the
number of lines and dividing this figure by 12. Tdeerage length of each call was
calculated by dividing the total number of call oiieés by the total number of
connected calls.

The ACCC assumed that a medium user would maksaime number of calls of
each type as the RAF averages for that call tydewAuser was assumed to make
half as many calls (of each type) as a medium asbkigh user was assumed to make
twice as many calls as a medium user. The ACCOaaduhat all user types made
calls with the same call duration: the RAF averdgeation for each call type.

The ACCC also made some other specific assumptions:

= The number of calls to 13 or 1300 numbers will beadditional ten per cent as
many as the number of national calls.

= International calls are assumed to be to the USg\ntplify the calculations.

820 While the ACCC receives RAF data from a numbentbér providers—Optus, AAPT, Primus and
VHA—it decided to only use Telstra’s RAF data taide usage assumptions. There is significant
variation in the average number of calls made pamttnamong different carriers, which may be
due to alternative business models. For exampitaegmoviders may focus on serving business
customers rather than residential customers: thsteacture and length of calls for business
customers may be quite different relative to rasiidé customers’ call structure and call length.
The ACCC considers that Telstra’s usage figuredikety to be most representative of a typical
residential end-user.

176



= |n the absence of RAF data on the number of oranétoff-net calls to mobiles
(from fixed lines), the ACCC assumed that half lbfiaed to mobile calls are
made on-net and half are made off-$fét.

= VoIP users are assumed to make fewer calls to e®thln other fixed line users.
A medium VolIP user is assumed to make one on-rtebaa off-net FTM call per
month while low and high users make half and tveisenany calls as a medium
user, respectively.

= Finally, the ACCC did not include a call duratiar focal calls and calls to 13 or
1300 numbers because these calls are untimed.

Table G.1 shows the ACCC'’s usage assumptionsxXedfiine voice services.

Table G.1: Assumed number of calls and call duratin for fixed line voice
services

Call type

13, FTM FTM

Local National | International 1300 on-net? | off-net 2

Number of calls per month (by user type)

Low [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
Medium [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
High [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]

Length of calls (for all user types)

Call
duration [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c]
(minutes)

% A VolP user is assumed to make fewer calls to mobiles than other fixed line users. A
medium VolIP user is assumed to make a total of 2 FTM calls per month, divided equally
between on-net and off-net. Low users make half as many calls as a medium user per month,
and high users make twice as many calls as a medium user per month.

Usage assumptions for mobile voice services

While the ACCC recognises that, in practice, mobgers may have different calling
patterns relative to fixed line users, the ACCC &ssumed that an end-user of a
mobile voice service makes the same number of paisnonth as a fixed line voice
service end-user. The ACCC has made this assumpdicause the purpose of its

821 A call is on-net when it is made to a receivimgtp on the same network. Several RSPs offer
discounted rates for on-net fixed to mobile calls.

177



analysis is to assess the potential substitutglofimobile voice services for fixed
line voice service8?

Unlike fixed line voice services, mobile plans offé by RSPs do not distinguish
between local and national calls. Therefore, th&€&Gssumed that a medium user of
mobile services makds-i-c] [c-i-c] domestic (that is, within Australia) calls per
month—the sum of local, national, fixed to mobitelal3 or 1300 calls for a medium
fixed line voice user. A medium mobile user is assd to makéc-i-c] [c-i-C]
international calls per month, the same as a mefixed line user. As with fixed line
voice services, a low user is assumed to makeakatiany calls per month as a
medium user while high users are assumed to make &8 many calls per month as
a medium user.

Some mobile RSPs offer discounted on-net mobils.ddbwever, the ACCC has not
taken into account these discounts in its analid@sause the market shares of the
mobile RSPs vary significantly, it would be toofidifilt to estimate the number of
calls made by a customer on each network at arebrate since this would likely
depend on the total number of customers servetddiyRSP.

The ACCC also made the assumption that the aveabduration of domestic calls
is equal to the average call duration of localiamatl and FTM call types for fixed
line service$?® The call duration of domestic calls was calculasdollows:

LocalCall Minutes+ NationalCall Minutes+ FTM Call Minutes

LocalCalls+ NationalCalls+ FTM Calls

The duration of mobile international calls was &ssd to be the same as for fixed
line international calls. International calls ass@amed to be made to the UZA.
Table G.2 shows the ACCC'’s usage assumptions faileneoice services.

DomesticCall Duration =

822 The ACCC has cross-checked these usage assumptjainst sample customer bills for 3G and
GSM mobile services provided to the ACCC underDhasion 12 record keeping rule. The
sample bill data suggest that the ACCC'’s usagengsisons are not substantially different to
actual usage of mobile voice services.

As noted above, the ACCC considers that thismapsan is reasonable, since the purpose of the
analysis is to compare the substitutability of nebbice services for fixed line voice services.
The ACCC recognises that, in practice, mobile usgayg have different calling patterns because
they use their mobile phone to make different typfesalls than they would on a fixed line voice
service.

Some mobile plans allow international calls tontede as part of the plan’s included value, while
others do not. The ACCC has altered the relevantdtas in its spreadsheet—used to calculate
the total monthly bill for each plan—to reflectghi

823

824
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Table G.2:  Assumed number of calls and call duratin for mobile voice

services
Call type
Domestic International
Number of calls per month (by user type)
Low [c-i-c] [c-i-c]
Medium [c-i-c] [c-i-c]
High [c-i-c] [c-i-c]
Length of calls (for all user types)
Call duration (minutes) [c-i-c] [c-i-c]

G.2.3 Other assumptions
Treatment of up-front costs

Many plans in the ACCC'’s price comparisons contgiffront (set-up) charges.
Examples of these charges include: connection esaaparges for a modem/router
(for broadband services); and charges for a Volsxiske handset or modem/router, or
an analogue telephone adapter (to enable the ppow$ VoIP services). Where a
plan has a contract for a certain length—typicalyl2, 18 or 24 months—the ACCC
has amortised up-front costs over the length ottregract; where a plan does not
have a contract, the ACCC has amortised the castI® months.

The ACCC selected the cheapest option for up-fthatge$? For example, some
plans offer a standard modem/router for free dowah user to upgrade to
modem/router with greater features for a highezgprihe ACCC has selected the
cheapest option that enables an end-user to usethiee. Where mobile handsets

are not included in post-paid plans, the ACCC lszsimed that an end-user simply
purchases the cheapest handset available: the AG&€a $10 handset such as those
available from some Coles supermarkets.

Capped call rates

Some RSPs offer capped rates for calls up to aindength. Where the capped rate
is cheaper than the variable charge that woulshteried, given the assumed call
duration, the ACCC has used the capped rate. Taigye is entered into the
spreadsheet as a flagfall, or connection, changthépurpose of calculating the total
monthly bill.

82 The ACCC used .the equipment prices of equiprsepplied by the RSP of each plan. In practice,
end-users may prefer to source equipment from atiygpliers for price and/or technological
reasons.
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G.3 Results of the ACCC'’s retail price comparisons

This section begins with a description of the ressaf the ACCC'’s retail price
comparisons. It is followed by an analysis of sitbsbn possibilities for fixed line
voice-only users.

G.3.1 Results

Table G.3 compares the average monthly bills foma medium and high user of a
voice-only service and a bundled fixed voice armhdband service. The cheapest
and most expensive voice-only plans cost less tiacheapest and most expensive
bundled fixed voice and broadband plans, for ad tigpes. However, for each user
type, at least one bundled voice and broadbandidfés available that is cheaper
than the average voice-only bill.

Table G.3:  Comparison of monthly bills for residertial customers—fixed voice
and bundled fixed voice and broadband

Fixed voice-only Bundled fixed voice and broadband
User Ranking ® | Service Monthly | Ranking ® | Service Monthly | Data allowance
type? provider | bill ¢ provider | bill ¢
Low Lowest Optus $29.95 | Lowest Dodo $43.82 | 2.5GB peak +

2.5GB off-peak

Highest Southern | $63.65 | Highest Southern | $112.73 | 5GB

Cross Cross
Average® $48.05 | Average® $79.37
Medium | Lowest Optus $49.95 | Lowest Dodo $60.94 | 2.5GB peak +
2.5GB off-peak
Highest TPG $74.68 Highest Southern | $114.42 | 5GB
Cross
Average® $62.21 | Average® $90.93
High Lowest Optus $49.95 Lowest Dodo $60.94 2.5GB peak +

2.5GB off-peak

Highest Telstra $107.74 | Highest Exetel $129.34 | 50GB

Average® $83.11 | Average® $106.91

Notes:  Defined as low, medium and high on the basis of assumptions about the number of voice
calls made. See table G.1. ° Based on total bill spend per month. © Bundled plan prices include
equipment and set-up costs (including switching costs), amortised over the length of the contract,
or 12 months. ¢ Average prices are the average of all plans included in the ACCC's analysis.

Table G.4 compares the average monthly bills foma medium and high user of a
voice-only service and a bundled VolIP and broadlsmndice. The average price of a
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VoIP service is more expensive than a voice-ontyise for low and medium users.
However, for a high user, the average price of BP\&rvice is lower than the
average price of a fixed line voice-only servicer & low user, the cheapest voice-
only service is cheaper than the cheapest bundbéid & d broadband service. A
medium user would pay less for the cheapest Valdcgethan he/she would for the
cheapest voice-only service.

Table G.4:  Comparison of monthly bills for residertial customers—fixed voice
and bundled VolP and broadband

Fixed voice-only Bundled VolP and broadband
User Ranking ® | Service Monthly | Ranking ® | Service Monthly | Data allowance
type? provider | bill ¢ provider | bill
Low Lowest Optus $29.95 | Lowest Dodo $39.15 | 2.5GB peak +
2.5GB off-peak
Highest Southern | $63.65 | Highest iiNet $90.64 | 50GB peak +
Cross 50GB off-peak
Average® $48.05 | Average® $70.04

Medium | Lowest Optus $49.95 | Lowest Dodo $44.46 | 2.5GB peak +
2.5GB off-peak

Highest TPG $74.68 Highest iiNet $95.17 50GB peak +
50GB off-peak
Average® $62.21 | Average® $73.34
High Lowest Optus $49.95 | Lowest Dodo $55.09 | 2.5GB peak +
2.5GB off-peak
Highest Telstra $107.74 | Highest iiNet $104.22 | 50GB peak +
50GB off-peak
Average® $83.11 | Average® $81.35

Notes:  Defined as low, medium and high on the basis of assumptions about the number of voice
calls made. See table G.1. ° Based on total bill spend per month. © Bundled plan prices include
equipment and set-up costs (including switching costs), amortised over the length of the contract,
or 12 months. ¢ Average prices are the average of all plans included in the ACCC's analysis.

Table G.5 compares the average monthly bills faviee-only service and a mobile
service for a low, medium and high user. The loneghest and average prices for
mobile services are significantly cheaper thanctbreesponding prices for voice-only
services for all user types.
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Table G.5:  Comparison of monthly bills for residertial customers—fixed voice
and mobile
Fixed voice-only Mobile
User Ranking b Service Monthly Ranking b Service Monthly
type? provider bill © provider bill ©
Low Lowest Optus $29.95 Lowest TPG $10.82
Highest Southern $63.65 Highest Telstra $50.82
Cross
Average® $48.05 Average® $26.06
Medium Lowest Optus $49.95 Lowest TPG $18.82
Highest TPG $74.68 Highest Telstra $51.82
Average® $62.21 Average® $36.80
High Lowest Optus $49.95 Lowest Virgin $30.31
Mobile
Highest Telstra $107.74 Highest Amaysim $90.94
Average® $83.11 Average® $61.99

Notes:  Defined as low, medium and high on the basis of assumptions about the number of
voice calls made. See tables G.1 and G.2. ° Based on total bill spend per month. * Mobile plan
prices include equipment and set-up costs, amortised over the length of the contract, or 12
months. ° Average prices are the average of all plans included in the ACCC's analysis.

Figure G.1 shows the information presented in ®de3 to G.5 graphically. Each
column in the chart shows the range of prices fgivan service, for a given user

type.
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Figure G.1: Ranges of prices for voice-only, bundld voice and broadband,
VolIP and mobile services
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G.3.2 Substitution possibilities

This section outlines the substitution possibsitier a fixed line voice-only end-user.
The substitution possibilities focus on price aguaore any differences in features or
guality of service of the different types of seesdfor example, the benefits of a
broadband connection).

In identifying substitution options, the ACCC hax taken into account the impact of
fixed term contracts—which may require an end-ts@ommit to a period of up to
24 months—on an end-user’s decision to switchddfarent type of service. Most
bundled voice and broadband services in the ACCQrsparisons have a contract
length of 24 months. The locked-in nature of fixedn contacts may be seen as a
significant negative feature of such plans by semd-users, such as lower-income
end-users who see such features as imposing fadarsh.

Low users

A low user of a fixed line voice-only service pays estimated average bill of $48.05
per month. In the event of a SSNIP, this user could

= switch to Dodo’s bundled voice and broadband serwdich would save them
over $4 per month.

= switch to Dodo’s bundled VolP and broadband serwdech would save them
almost $8 per month, or

= switch to TPG’s mobile service, which would saverthover $37 per month.
Almost every mobile service in the ACCC'’s selectadnmobile plans for low
users is cheaper than the average bill for a lowevonly user.
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Medium users

A medium user of a fixed line voice-only servicg/pan estimated average bill of
$62.21 per month. In the event of a SSNIP, this cgeld:

= switch to Dodo’s bundled voice and broadband serwdich would save them
over $1 per month.

= switch to Dodo’s bundled VolP and broadband serwdech would save them
almost $18 per month, or

= switch to TPG’s mobile service, which would saverthover $43 per month.
Every mobile service in the ACCC's selection of n@lplans for medium users
is cheaper than the average bill for a medium voidg user.

High users

A high user of a fixed line voice-only service paysestimated average bill of $83.11
per month. In the event of a SSNIP, this user could

= switch to Dodo’s bundled voice and broadband serwdich would save them
over $22 per month.

= switch to Dodo’s bundled VolP and broadband serwdech would save them
over $28 per month, or

= switch to Virgin Mobile’s mobile service, which winuisave them almost $53 per
month. Almost every mobile service in the ACCC’kestion of mobile plans for
high users is cheaper than the average bill fogla Yoice-only user.

In practice, a retail consumer’s choice betweefedht types of voice services, and
his/her assessment of the substitutability of dfife types of services, will depend on
a range of factors, including the value obtainednfthe features of the product
(including data allowances, ability to send anceiree SMS messages and/or emails,
and mobility), the terms and conditions associated the product (such as contract
length and any exit fees), and personal preferences
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Appendix H: Information on the state of retail mar ket
competition

H.1 Take up and usage

H.1.1 Voice-only

In recent years, the number of fixed line voiceyddlOs has decreased. As shown in
table H.1, the number of fixed line voice SIOs Hasreased from 10.9 million in
2007 to 10.6 million in 2010. Similarly, the numludrfixed line voice-onlySIOs has
decreased from 6.8 million in September 2007 tantillion in June 2010.

Table H.1:  Number of fixed voice and fixed voiceqdy SIOs, 2006—07 to 2009—

10
2006-07 | 2007-08| 2008-09 2009-10
Fixed voice SIOs (millions}?° 10.9 11 10.7 10.6
(Fr:r’]‘lﬁl‘f) 22)983’70”6@5'05 6.8 6.5 6.2 6.1
Percentage 62% 59% 58% 58%

It should also be noted that here the absolute ewsdf fixed line voice-only SIOs
may be overstated. This is because there may bencess who obtain internet
services by means of dial-up, HFC or wireless slegiarately connect to a fixed voice
service.

When combining CAN RKR data with ABS statisticslwnadband usage, the ACCC
has previously estimated that the number of vordg-services account for at least
40 per cent of all fixed network servicEs.

As shown in figure H.1, the voice call minutes sage of fixed line voice services
appears to be decreasing. However, one explanatidhis is that dial-up internet
subscriptions have decreased from approximatelynln in June 2006 to

0.8 million in June 2018&° Despite this, fixed line voice minutes are siijjréficantly
greater than mobile voice minutes.

826
827
828
829

ACCC, Telecommunications competitive safeguards for 200)%ay 2011, p. 16.
ACCC, Telecommunications competitive safeguards for 200%ay 2011, p. 19.
ACCC, Telecommunications competitive safeguards for 20M%¢ay 2011, p. 6.
CCC,Telecommunications competitive safeguards for 2ZQW¢ay 2011, p. 19.



Figure H.1: RAF reporting companies: fixed and molde call minutes 2005-06
to 2009-16%°

160 -

140 -

120 | 113.2

100 7 . | 86.8
80 | .

60 ~

73.7

voice call minutes (billion)

40

20 +

2005-06 2006-07 2007-08 2008-09 2009-10

‘I:l Fixed line originating @ Mobile originating ‘

H.1.2 Bundled with broadband

In the table in ‘voice-only’ the number of fixedhd voice-only SIOs, as a proportion
of fixed line voice SIOs, has been slowly decreg$6®2 per cent in 2006-07 to 58 per
cent in 2009-10). This implies that there is atdiodvard bundled fixed line voice and
broadband internet services.

ACMA consumer survey data indicates that 52 pet cBAustralian households have
elected to take up bundled communications servioéthose, 95 per cent included a
fixed line voice service and 84 per cent includeerinet in that bundI&*

On the basis of these figures, it is reasonabt®isider take-up and usage of
broadband services to be an approximation of thgsees for bundled voice and
broadband services (noting that such figures Wal anclude figures for broadband
only or broadband that is bundled with a non-fiad voice service).

The ABS statistics on broadband take-up indicaaé EISL connections have been
steadily growing year on year at about 4 per cetwéen December 2007 and June
2011 to from 3.78 million (2007) to 4.49 milliontscribers (2011).

830 ACCC, Telecommunications competitive safeguards for 20M)ay 2011, p. 17.

81 ACMA, Communications report 2009—10 series: Report 2 keTigp and use of voice services by
Australian consumerfACMA, November 2010, p. 26. The ACMA considensaage of
communications services that may form part of adbeirincluding fixed line voice, internet,
mobile and pay TV.
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Table H.2:  Number of fixed broadband subscribersdér DSL and Cable, for
ISPs with more than 1,000 subscribers (in thousan)f§?
Dec Jun Jun Jun Jun
2007 2008 2009 2010 2011
DSL 3,787 3,936 4171 4,212 4,493
DSL 3.93% 5.97% 0.98% 6.67% | , 500,
Growth (average)
Cable na na na na 881
H.1.3 VolP

According to Roy Morgan research, as referred tAGWA, use of VolP has been
steadily increasing. In June 2008 10 per centlgdeaakons aged over 14 years said
they used VolIP at home. By June 2010, this hacasad to 16 per cefit The

ACMA does not breakdown this percentage into cegrade and/or other types of
VolIP. However, as discussed below, the ACMA alstestthat 86 per cent of VoIP
calls are made using PC/laptdPsindicating a form of VoIP other than carrier-grade

832 ABS, 8153.0 - Internet Activity, Australia, Jup@11.
833 Australian Communications and Media AuthoriBgmmunications report 2009-10 series: Report
2 — Take-up and use of voice services by AustralmsumersACMA, November 2010, p. 14.

84 ACMA, Communications report 2009—10 series: Report 2 keTigp and use of voice services by

Australian consumerfACMA, November 2010, p. 18.
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Figure H.2: Household consumers using VoIP at hom@ACMA) 5%
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Although 80 per cent of broadband users were avfa¥®IP in June 2010, only

23 per cent of broadband users with access talitdi@n up a servi¢d® One
explanation for the low, but growing, take-up retéhat 47 per cent of those who
elected not to use a VolIP did not know enough attdtt This indicates that deeper
consumer education may be required before awarefié&dP will develop into en
masse adoption.

In April 2010, 64 per cent of VoIP users indicatedy made international calls. By
contrast, only 40 per cent of VoIP users said tthey made local calls, with a
reduction to 20 per cent in the case of calls thiteg”® This implies that VoIP users
are those with usage preferences that may at gresthe representative of those that
traditionally use fixed line voice services.

Further, consumption of VoIP is frequently faciiéd by using a PC or laptop. As
shown below, the traditional methods of making anghcall (i.e. home phone and
mobile) are not being utilised at this tifffé This could suggest VoIP users are
predominantly early adopters.

8% ACMA, Communications report 2009—10 series: Report 2 keTizp and use of voice services by

Australian consumerfACMA, November 2010, p. 14.

Australian Communications and Media AuthoriBgmmunications report 2009-10 series: Report
2 — Take-up and use of voice services by AustralarsumersACMA, November 2010, viewed

29 November 2011, p. 16.

Australian Communications and Media Authori@gmmunications report 2009-10 series: Report
2 — Take-up and use of voice services by AustralmsumersACMA, November 2010, viewed

29 November 2011, p. 16.

Australian Communications and Media Author@®gmmunications report 2009-10 series: Report
2 — Take-up and use of voice services by AustralmsumersACMA, November 2010, viewed

29 November 2011, p. 15.

Australian Communications and Media AuthoriBgmmunications report 2009-10 series: Report
2 — Take-up and use of voice services by AustralasumersACMA, November 2010, viewed

29 November 2011, p. 19.
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837

838
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Figure H.3: Device used by consumers to access Yaervices at home
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H.1.4 Mobiles

Mobile voice services are expanding, both in tak€see below) and usage (see
earlier ‘fixed and mobile minutes’ chart). Coverdnyemobile networks is also
expanding with GSM and 3G networks, as at June 20b@iding coverage for
96.22 per cent and 99.09 per cent of the popul&tion

ACMA has indicated that the large number of moBil®s suggests that penetration
in Australia has exceeded the level of saturatespite this, take up of mobile
phones has increased by 4.7 million SIOs duringothved of 2006-07 to 2009-10.
Further, 85 per cent of people over the age ofdvela mobile service, which leaves
potential for mobile SIOs to rise further.

Table H.3:  Fixed voice and mobile SIOs

2006-07 | 2007-08| 2008-09 2009-10
Fixed voice SIOs (millions§*? 10.9 11 10.7 10.6
Mobile SI0s** 21.3 22.1 24.2 26.0

840 Australian Communications and Media AuthoriBgmmunications report 2009-10 series: Report

2 — Take-up and use of voice services by AustraliarsumersACMA, November 2010, viewed

29 November 2011, p. 15.

841 Australian Communications and Media AuthoriBgmmunications report 2009-10 series: Report

2 — Take-up and use of voice services by AustraliarsumersACMA, November 2010, viewed

29 November 2011, p. 32.

842 ACCC, Telecommunications competitive safeguards for 200%ay 2011, p. 16.
843 ACCC, Telecommunications competitive safeguards for 200%ay 2011, p. 16.
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Although there is a preference toward post-paid!&82 per cent of all adult mobile
phone users engage their mobile services on agdebpsis. As shown below,
consumers in the younger and older age groupsttehave the highest take up for
pre-paid plans. These age groups are often assdaiath lower income levels and
seek to avoid unexpected biff§.

Figure H4:  Type of mobile phone plan, by age, Apli2010
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H.2 Concentration

H.2.1 Voice-only

During 2009-10, the level of concentration in thevpsion of fixed voice services
decreased slightly. However, Telstra continuesotmidate the retail fixed voice
market with its market share remaining at 70 pet.d@ptus is the second largest
provider and has maintained its market share abappately 12 per cent. Other
providers account for approximately 17 per certhefmarket.

844 Australian Communications and Media AuthoriBgmmunications report 2009-10 series: Report
2 — Take-up and use of voice services by AustralamsumersACMA, November 2010, viewed
29 November 2011, p. 10-11.
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Figure H.5: Fixed voice service shares by subscribaumbers 2006—-07 to
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During the same period, the total number of prordde the market for fixed voice
services reduced by 85 to 3%8.

Consistent with this is that while Telstra contiatwe dominate the provision of fixed
voice services over its copper CAN, its retail ghlaas decreased. This is attributable
to the proportion of ULLS SIOs growing.

H.2.2 Bundled with broadband

Data specifically referring to market concentratafrbundled fixed line voice and
broadband internet is not readily available. Assult, broadband market share
should be used as a representation.

It should be noted that the sale of products ssates&ed DSL (a product which
utilises ULLS to provide DSL broadband without dixgd line voice service) and
broadband-only HFC may alter the accuracy of thisy

Shown below is the DSL and DSL+HFC market shardSB§. In 2009-10, Telstra
had a market share of approximately 40 per centleiNet has become the second
largest provider of DSL broadband, Optus (whemfE network is included) is the
second largest provider of fixed line broadband.

There is less market concentration for provisiobrofadband services than for fixed
line voice-only services.

84> ACCC, Telecommunications competitive safeguards for 200%ay 2011, p. 20.
846 ACCC, Telecommunications competitive safeguards for 200%ay 2011, p. 20.
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Figure H.6: DSL broadband share 2007-08 to 2009-%0
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Figure H.7: F&S%:i broadband (DSL plus HFC) market $iare 2007-08 to 2009—
1
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847 ACCC, Telecommunications competitive safeguards for 20MMay 2011, p. 32.
848  ACCC,Telecommunications competitive safeguards for 20MMay 2011, p. 34.
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H.2.3 VolP
Detailed information on VolP market shares is matdily available.

According to the Australian Bureau of Statistics,g@r cent of ISPs offered VolP
services in June 20F#° It is unclear whether VolIP in this instance refersarrier
grade VolP or application-layer (‘best efforts’) NPoservices. It should also be noted
that Telstra does not currently offer a high-volu#mP service to residential
customers.

H.2.4 Mobiles

In 2009 Vodafone and Hutchinson merged to redueatimber of Mobile Network
Operators (MNO) from four to three. As depictedowelthe market shares of the
three remaining MNOs (Telstra, Optus and VHA) heeeverged.

Figure H.8: Market shares of major mobile carriers2006—07 to 2009—F¢°
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Another noticeable trend is that of the small iases in market share of the Virtual
Mobile Network Operators (VMNO). In 2009-10, VMN@scounted for 6 per cent
of the mobile market, which was an increase frope2cent in the previous ye&r.
VMNOs (e.g. Dodo, TPG, Amaysim, AAPT and Woolwoithse resellers of
wholesale mobile services that are provided byMN©Os.

H.3 Price trends

H.3.1 Voice-only

Average real prices for PSTN fixed line servicesrdased by 5.8 per cent in
2009-10. Since 1997-98, the PSTN fixed line ingexreported by the ACCC, has
decreased by 38.0 per cent.

89 ABS, 8153.0-Internet ActivityJune 2011.
80 ACCC, Telecommunications competitive safeguards for 200%ay 2011, p. 25.
81 ACCC, Telecommunications competitive safeguards for 200%ay 2011, p. 25.
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Figure H.9: PSTN services index by residential anbdusiness consumer group,
1997-98 to 2009 £
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Consumers have benefited from decreasing realgpficeall PSTN service types,

with the exception of basic accés¥This has resulted in an increase in basic access
as a proportion of consumer expenditure on all PS&iNice types. In 1997-98, basic
access accounted for 19 per cent relevant expeadBy 2009-10, this number had
risen to 50 per cent.

852 ACCC,Changes in the prices paid for telecommunicati@sises in Australia 2009-10May

2011, p. 97.
853 ACCC,Changes in the prices paid for telecommunicati@sises in Australia 2009-10May

2011, p. 97.
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Figure H.10: Comparison of share of total consumePSTN expenditure by
service, 1997-98 and 2009-%9
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H.3.2 Bundled with broadband

As identified earlier, prices for PSTN services én@een trending downwards. Shown
below, the real prices of unbundled DSL and HFGddsoadband have been
decreasing through the period of 2007-08 to 2009-10

Table H.4:  Year-on-year percentage changes in priagadexes for internet

service§®
2007-08 2008-09 2009-10
Dial-up -11.0 -13.8 13.1
DSL 5.2 -0.4 -2.0
Cable -5.9 0.5 -1.1
Wireless N/A -18.5 -14.7
Overall —6.2 —4.6 -4.9

The prices of bundled fixed line voice and broadbse@rvices should be assumed to
be effectively linked to the prices of both unbwetkervices. This suggests that with

84 ACCC,Changes in the prices paid for telecommunicati@sises in Australia 2009-10May

2011, p. 98.
85 ACCC,Changes in the prices paid for telecommunicati@rsises in Australia 2009-10ay

2011, p. 119.
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real prices of PSTN, DSL and HFC services decrgabsinndled fixed line voice and
broadband services prices are expected to haveasszd by a similar amount.

H.3.3 VolIP

VolIP price trend data is not readily availablecBsican vary depending on a number
of factors. Such factors include whether supplthef\VVolP service is on a pre-paid or
contractual basis, a part of a bundle and whethercarrier grade or application-layer
(‘best efforts’) VolP.

H.3.4 Mobiles

Since 1997-98, average prices for mobile phondses\decreased by 48.3 per cent.
In 2009-10, overall prices increased by 1.8 pet.cEms slight increase appears to be
due to a 10.5 per cent increase in the price of GBMices, a significant turnaround
from the 10.8 per cent decrease in 2008-09. In 2@ 2he price of 3G mobile
services decreased by 3.6 per cent.

Figure H.11: Overall mobile services index, 2000-0tb 2009-18°°
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86 ACCC,Changes in the prices paid for telecommunicati@rsises in Australia 2009-1May
2011, p. 112.
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Appendix I: Conditions on wholesale supply of voic e-
only services

This appendix identifies conditions placed by asqa®viders on supplying
wholesale voice-only services. Such conditions magease the effective cost of
purchasing a wholesale voice-only service fromatbeess provider.

On 18 August 2011, the ACCC wrote to Telstra andmber of access seekers
requesting market information relevant to the aurstate of competition in exempt
and non-exempt areas. In its letter, the ACCC rsigakinformation about conditions
on the supply of voice-only resale services, speailfy any conditions on minimum
contract length, minimum number of voice lines aédress, and minimum purchase
requirements. The ACCC received responses from AAPOptu§®® and Telstr&>°

Access seekers also made submissions that identieditions placed on the
wholesale supply of resale voice-only services.

.1 AAPT

In AAPT’s response to the ACCC'’s request for infatiron, AAPT submitted that it
offers various wholesale voice-only products thatreot based on reselling Telstra
resale product®’ These products are: SIP [session initiation prai{éErunks using
VoIP; ISDN, which is a time-division multiplexingpice offering; and Access
Advantage POTS and basic rate interface (BRI). @omd are placed on the supply
of these services:

= [c-i-c] [c-i-C]

[c-i-c] [c-i-c] 3¢

AAPT’s ULLS-based voice service requires the cusioto purchasfe-i-c] [c-i-c] %2

AAPT submitted thakc-i-c] [c-i-c]®

.2  Optus

Optus’ closest equivalent to WLR is a residentraldg service called Optus
Wholesale Residential Broadband/Telephony (RBTYu®mvholesale customers

87 AAPT, Fixed line services geographic exemptions — regioesharket information, Letter to the

ACCC(confidential), 21 September 2011.

Optus,Fixed line services geographic exemptions — regieesharket information, Letter to the
ACCC(confidential), 6 September 2011.

TelstraFixed line services geographic exemptions — regioesharket information, Letter to the
ACCC(confidential), 2 September 2011.

AAPT, Fixed line services geographic exemptions — redgfioesharket information, Letter to the
ACCC(confidential), 21 September 2011, pp. 4-5.

AAPT, Fixed line services geographic exemptions — redgfioeesharket information, Letter to the
ACCC(confidential), 21 September 2011, p. 4.

82 AAPT, Submission, October 2011, p. 29.

83 AAPT, Submission, October 2011, p. 6.
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have the option to purchase voice-only serviceghmge services must be purchased
[c-i-c] [c-i-c].B%*

Optus providegc-i-c] [c-i-c]**

Optus Wholesale customers that purchase a bugtesare chargejt-i-c] [c-i-C]

Optus imposes conditions on the supply of retaite<nly products, whicfc-i-c]
[c-i-c]

.3  Telstra
Telstra submitted thd¢-i-c] [c-i-c] ¢’

Telstra does impose other wholesale customer t&iieIstra wholesale customers
must have a centralised help desk to handle eegumom end-users and perform
initial diagnosis for end-users’ service difficelii Access seekers are charged $50 if
an end user incorrectly contacts Telstra’s helfkdes

Telstra wholesale customers may also have to pawitees tax charge in relation to
the infrastructure used to provide services toctitomer. Some Telstra plans are
available to customers only if they preselect Talstich as Telstra’s various
HomeLine plan§®®

.4  Macquarie Telecom

Macquarie Telecom noted that the conditions impasethe supply of wholesale
services by alternative suppliers to Telsfica;-c] [c-i-c]. Macquarie Telecom stated:
[c-i-c] [c-i-c]®"°

.5 Primus

Primus submitted that ‘alternative services cammovide a viable substitute to
Telstra services due to different supply conditiand availability relevant to the
underlying ULLS'®"*

84 Optus, Submission, October 2011, p. 14.

85 Optus, Submission, October 2011, pp. 18-19.

86 Optus, Submission, October 2011, pp. 32-33.

87 TelstraFixed line services geographic exemptions — regi@esnarket information, Letter to the
ACCC(confidential), 2 September 2011.

The full set of wholesale customer terms and timms is at http://www.telstra.com.au/customer-
terms/.

Telstra,Our customer terms: wholesale servicgs5, available at
http://www.telstra.com.au/customer-terms/downloadlanent/hf-fixed-homeline.doc.
Macquarie Telecom, Submission, October 20110p. 1

Primus, Submission, October 2011, p. 4.
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Appendix J: Cost of infrastructure investments

This appendix outlines information submitted inp@sse to the ACCC’s September
2011 issues paper and during previous inquiry @mseeon the costs of, and barriers
to, infrastructure investment.

The first section of this appendix summarises psartriews on the costs of
infrastructure investment. The second section itiestother potential barriers to
infrastructure investments identified by acces&aee The final section sets out the
parties’ estimates of payback periods for infrasttite investments.

J.1 Costs of infrastructure used to provide voice s ervices

This section summarises the information submittedigital subscriber line access
multiplexer (DSLAM) installation costs, associatabts and expansion costs. It also
includes information on other costs incurred inviling voice services.

J.1.1 DSLAM installation costs
Information received in previous exemption inquise

In its supporting submission to its application éaemption in relation to public
switched telephone network originating access (PSRM) in October 2007, Telstra
submitted that the sunk costs faced by accessseiekesting in DSLAMSs are not a
material barrier to ent¥/? Telstra submitted that access seekers did notfiterial
barriers to entry for several reasons:

= Entrants do not face materially higher sunk cdsas tTelstra in relation to
investments in DSLAMs—a significant proportion bétcosts associated with
DSLAM investments is unlikely to be sunk.

= Entrants do not face materially higher minimumaéint scale barriers than
Telstra in relation to investments in DSLAMs—DSLAMe becoming
increasingly scalable and access seekers arecaflgply both voice and data
services over their network infrastructure. Therefaccess seekers will not face
prohibitive difficulty in reaching minimum efficidrscale.

= There are no technical constraints on DSLAM-basedpetitors providing a
standard telephone service (STS) of an equivaleality to Telstra’s STS.

= Entrants do not face materially higher backhauignaission costs than Telstra in
relation to investment in DSLAMs—backhaul transnuescan be purchased
from a number of providers in Telstra’s proposedregt exchange service areas
(ESAS).

= Non-price impediments to DSLAM-based entry and espan do not pose
material barriers to competitors—Telstra must cgmgth the standard access
obligations in relation to the ULLS and LSS, anduwdobe constrained under

872 Telstra,Submission to the ACCC: Telstra’s PSTN originatiegess exemption applications —

Supporting submissigi®ctober 2007, p. 41.
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Part XIB of theTrade Practices Act 197#om engaging in anti-competitive
conductt’

In October 2007, Telstra submitted a report by Vai¢ Lordan estimating the costs
of DSLAM materials and installation. In this repdrordan estimated that the total
cost of installing a 300-port DSLAM would be $13)0®ased on a per port charge of
$35 and an installation cost of $2,500Telstra submitted Lordan’s updated cost
estimates in June 2011, which are summarised balogvin sections J.1.2 and J.1.3.
A more detailed summary of Telstra’s past submissio exemption inquiries,
including Lordan’s previous report, is providedAppendix D.

Submissions to the September 2011 issues paper

AAPT submitted that DSLAM installation costs ardikely to exceedc-i-c] [c-i-c],
although the cost will vary depending on the amaidmabling required at a
particular DSLAM. However, backhaul costs couldrease installation costs
significantly®”®

Optus submitted that the ACCC had underestimatedaits of installing a DSLAM.
It estimated that the cost of installing a sing®BLBAM is aroundc-i-c] [c-i-c].2"®

This figure includes costs associated wjthi-c] [c-i-c].2”” Optus submitted that
further costs must be considered when investingShAMs. Optus makes the
following cost assumptions per DSLANt-i-c] [c-i-c].2"® Optus submitted two
examples of costs it had incurred in investing BLIBMs: the first example showed
materials costs from vendors|[cfi-c] [c-I-c] and the second example showed that
Optus incurredc-i-c] [c-i-c].

Telstra referred to a report on DSLAM costs pregdoe it by its consultant, Mr
Lordan, on 30 May 2011. Lordan estimated that ¢t tost associated with the
supply and installation of a 300-port DSLAM is beem $11,705 and $13,705,
consisting of a per port cost of between $30 arlg §8d an infrastructure installation
cost of $2,7087° Lordan stated that the estimated cost includesdkeof equipment
and labour but excludes other costs such as thity pite costs, costs of network
management, power cabling to rack, backhaul trassom infrastructure, carrier
management and service activatioh.

Macquarie Telecom submitted a detailed model orbtlgness case for investing in
DSLAMs to replace the PSTN and ADSL resale senvicasquires. Macquarie
submitted that the model shows tfat-c] [c-i-c]. It submitted that the total capital

873 ibid.
874 Telstra,Public inquiry to make Final Access Determinatiémsthe declared fixed line services —
Part C of Telstra’s response to the Commissionssuision paper: Schedule C.1 — Update of
expert opinion on the cost of DSLAM infrastructuhene 2011, p. 2.
AAPT, Submission by AAPT in response to ACCC issues pidlpdrinquiry into varying the
exemption provisions in the final access deternmatfor the WLR, LCS and PSTN OA seryices
October 2011, p. 23.
Optus,Submission by Optus in response to the ACCC'ssgsaper October 2011, confidential p.
35 (public p. 34).
877 ibid.
878 ibid., confidential p. 38 (public p. 34).
879 Telstra,Public inquiry to make Final Access Determinatiémsthe declared fixed line services —
Part C of Telstra’s response to the Commissionssusion paper: Schedule C.1 — Update of
sa0 expert opinion on the cost of DSLAM infrastructuhene 2011, p. 3.
ibid.

875

876
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exg)s?nditure needed to supply these services av@xehange would bfe-i-c] [c-i-
cl.

J.1.2 Other costs associated with DSLAM investments
Submissions to the September 2011 issues paper

Optus submitted that there are three types of atpey costs’ incurred ‘per DSLAM
build’: Telstra fees; site establishment fees; emthmon build cost¥? Optus
submitted that the average cost of power per DSlpEMyear wagc-i-c] [c-i-c]. The
annual fee for rental of a first rack in an excleing2010-11 wake-i-c] [c-i-c]. The
rental cost of subsequent racks in an exchangdibgilvas aroungtc-i-c] [c-i-c] of
the cost for the first rack. Optus submitted thattotal interconnect cable cost per
DSLAM was|c-i-c] [c-I-c] in 2010-11.

Telstra referred to a report prepared for it by@®daig Lordan on the ongoing
operating costs of a DSLARF? Lordan estimated that the total annual ongoing cos
per DSLAM port in an exchange is between $10.30%8%75°%* which equates to
an annual operating cost for a 300-port DSLAM dfteen $3,090 and $10,73%.

Macquarie Telecom submitted that total operatingeexiture would bgc-i-c] [c-i-C]
per exchange per anndfit. Macquarie submitted thft-i-c] [c-i-c].

J.1.3 DSLAM expansion costs
Submissions to the September 2011 issues paper

Optus stated that expanding a DSLAM’s capacity ddirgg a single voice card would
cost a total ofc-i-c] [c-i-c]. Installing each subsequent card during the sé@@eisit
would cosfc-i-c] [c-i-c].%*’

Telstra referred to Lordan’s report on DSLAM coamitsl submitted that the costs of
expanding supply of carrier-grade voice servicealdrdepend on the method used to
provide the services. Lordan estimated that it @aalst an access seeker $900 to
expand a DSLAM by installing a 24-port voice caadsuming that the access
seeker’s equipment has sufficient space to accoratadde new carif® The

provision of a carrier-grade VolP service woulduieg the purchase of analogue

Macquarie TeleconRSTN voice replacement — business maddevember 2011.
Optus,Submission by Optus in response to the ACCC’ssgsaper October 2011, confidential p.
36 (public p. 34).

Telstra,Response to the ACCC's inquiry into varying thengt@on provisions in the final access
determinations for the WLR, LCS and PSTN OA sesvidesues paper: Attachment H — DSLAM
voice service delivery cost®ctober 2011, p. 12.

Consisting of $2.40 for supplier support, $0.85 {gchnician, anft-i-c] [c-i-c]. Telstra,Response
to the ACCC's inquiry into varying the exemptionysions in the final access determinations for
the WLR, LCS and PSTN OA services — Issues p@géerber 2011, p. 50 (40).

Lordan (on p. 11) notes that his estimates of Bi8loperating costs exclude the costs of
backhaul, which may vary considerably dependingmaccess seeker’s choices regarding
location and delivery model.

Macquarie TeleconRSTN voice replacement — business maddevember 2011.
Optus,Submission by Optus in response to the ACCC'ssgsaper October 2011, confidential p.
37 (public p. 34).

Telstra,Response to the ACCC's inquiry into varying thengt#on provisions in the final access
determinations for the WLR, LCS and PSTN OA sesvidesues paper: Attachment H — DSLAM
voice service delivery cost®ctober 2011, p. 16.
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telephone adapter equipment by a customer: Londlamisted that this cost was
typically passed on to customers by providers afi@agrade VolP service§®

J.1.4 Other costs incurred in providing voice servi ces
Submissions to the September 2011 issues paper

Telstra submitted that an access seeker alreaghysog DSL services would incur
upfront costs of between $32 and $67 per serviesltbvoice serviceS? This range

of costs was based on calculations by Lordan, basegsumptions about the number
of customers served, the size of the access seal@e network, and the billing
system used by the access seé¥er.

Lordan submitted that if an access seeker alreaplylied retail carrier-grade voice
services, it would not need to incur any additiametivork equipment costs to supply
wholesale resale voice servi®@sHowever, the access seeker's retail voice billing
system would require modification for each thirdtpavholesale customer, which
Lordan estimated would cost around $15,000 for edutiesale customé&r?

In a report prepared for Telstra, Mr Alex Sundakstimated the cost for an
alternative wholesale provider to commence progdasale fixed line voice
services. Sundakov used cost estimates from Lasdaport, where available, and
estimates of other costs that may be incurredoriging resale fixed line voice
service$™* Estimated costs comprisdd:i-c] [c-i-c].5%

Sundakov estimated costs for four different typlegroviders: an existing voice and
data provider; an existing data operator; a newaatitentering at both the wholesale
and retail levels; and a new entrant, entering\aba@esale provider only. Existing
providers were assumed not to incur additionalscassociated with installing
DSLAMSs, billing systems, set-up of the businesgpatmodation and switching,
since these costs were already incurred for thxéstiag operations. New entrants
were assumed to incur these costs when they conenseipplying voice services.
Some types of costs were assumed to be commohpmeiders, such as the costs of
connecting new services, the cost of acquiringtheS, and costs associated with
local call termination.

Macquarie Telecom submitted that the cost of priogi@ voice service—consisting
of a SIP PSTN/voice network channel, backhaul &edcbst of ULLS—would bfe-
i-c] [c-i-c]per annunf®® The cost of providing backhaul for an additionaladservice
would be[c-i-c] [c-I-c] per annum.

89 ibid.

890 Telstra,Response to the ACCC's inquiry into varying thevgx@on provisions in the final access

determinations for the WLR, LCS and PSTN OA seswidesues papeOctober 2011,

confidential p. 51 (public p. 40).

Telstra,Response to the ACCC's inquiry into varying thengt@ion provisions in the final access

determinations for the WLR, LCS and PSTN OA seyvidssues paper: Attachment H — DSLAM

voice service delivery cost®ctober 2011, p. 22.

892 ibid., p. 23.

893 ibid., p. 24.

894 Telstra,Response to the ACCC'’s inquiry into varying thevgd#on provisions in the final access
determinations for the WLR, LCS and PSTN OA seswvidssues paper: Attachment Gctober
2011.

89 ibid., pp. 64—66.

89 Macquarie TeleconPSTN voice replacement — business mddevember 2011.
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The models submitted by Telstra (model prepare8umdakov) and Macquarie
Telecom are not directly comparable. The modelsenfiakdamentally different
assumptions, both in terms of the business modsbpd by the access seeker, and in
terms of the cost inputs. While Sundakov’'s modsuates that the access seeker
continues to serve customers ufat-c] [c-i-c], Macquarie Telecom’s model only
assesses the period urHi-c] [c-i-c].

The assumptions the two models make with regatdemumber and location of
customers served are also significantly differdfdacquarie Telecom’s model
assumes that a total [@fi-c] [c-i-c] PSTN services are provided to customeig4i
c] [c-i-c] ESAs. By contrast, Sundakov’'s model generally agsuanmuch greater
level of demand for services from the access se#ketow demand scenario
assumes thgct-i-c] [c-i-c] customers are served, while the high demand scenari
assumes thdt-i-c] [c-i-c] customers are served.

Importantly, Sundakov’'s model assumes that DSLAKsfally utilised in serving

the access seeker’s customers, while Macquaried®s model assumes that
DSLAMs are rolled out to all ESAs—even those cariteg a limited number of
customers that require a voice service. For exampleerve 1,200 customers,
Sundakov’s model assumes that four 300-port DSLAMBEId be required, whereas
Macquarie Telecom’s model assumes that the 1,26(@wers are spread out across a
number of ESAs. This necessarily means DSLAM itetiah costs and associated
costs—such as leasing and maintenance—are inaarradre locations under
Macquarie Telecom’s assumptions.

As noted earlier in this appendix, submitting peghave provided substantially
different estimated costs of infrastructure. THéedénces are also reflected in the two
models’ estimated costs. The ACCC also notes thanhaber of costs that appear to
be relevant to the provision of services, and appeslacquarie Telecom’s model,

are not included in Sundakov’s model.

The ACCC has had regard to the results producdabtiymodels. The ACCC
considers that Sundakov’s model may provide a ldweind estimate of the threshold
WLR price that would make investment in DSLAM irgtaucture for the provision of
voice services viable, while Macquarie Telecom’sdelanay provide an upper bound
estimaté®®” The ACCC notes that both models produce estinwdtés threshold

price that are above the current WLR price in exea§ASs.

J.2  Barriers to infrastructure investment

This section summarises barriers to infrastrucitawvestment identified by access
seekers. Barriers identified include: pair gaintsys and minimum efficient scale;
capped exchanges, sub-exchanges and queuing;lardoatriers, such as power
restrictions and barriers to resale-based entry.

897 The ACCC has also identified what appear to beremnd/or inconsistencies in Sundakov’s
model. For example, the maintenance costs for ggehof provider outlined in Sundakov’'s
explanatory document do not seem to be consistighttie maintenance costs in the model. The
explanatory document and model also appear todmngistent with regard to site lease costs.
However, the effect of these inconsistencies onbdel’s overall conclusions may not be
material.
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J.2.1 Pair gain systems and minimum efficient scale
Information received in previous exemption inquige

Pair gain systems were identified as a barrierltb&Jbased provision of services by
several access seekers during the ACCC'’s inquingake PSTN OA exemptions in
2008%%® While the Tribunal initially considered that a fpgain condition’ should
apply—that is, that the exemptions should not apply service in operation (SIO) in
respect of which an end-user cannot be suppliadayyof the ULLS**—the

Tribunal did not include a pair gain condition ither of its final decisions (for
LCS/WLR and PSTN OA) because it would be ‘compled aostly’ for Telstra to
implement® and because the ‘benefit to be derived from tmelition would be
outweighed by those costs and difficulties [of iemEnting it]'?**

Access seekers discussed pair gain systems irotitext of the barrier they presented
to reaching minimum efficient scale (MES): MEShsg iminimum number of
customers than must be served to make entry vilabits submission to the ACCC'’s
October 2007 Discussion Paper on PSTN OA exemptioeistra submitted that the
MES for ULLS-based entry is at mdsti-c] [c-I-c] SIOs in an ESA and may be as
low as[c-i-c] [c-i-c] SIOs?®* Optus submitted that the MES was significanttyhieir,

at aroundc-i-c] [c-i-c] SIOs, and gquestioned the validity of some of thsuagptions
used by Telstra in its MES analysis.

Submissions to the September 2011 issues paper

AAPT submitted that the number of large pair gasiems deployed by Telstra was
increasing and this was significantly reducingiienber of prospective customers
which access seekers could gain in an ESAAPT submitted that, if the
exemptions are to continue, the ACCC should imposelitions specifying that the
exemptions do not apply where an end-user cannstijpglied by way of the ULLS
as a result of pair gain systems (or other fact8rs)

Macquarie Telecom submitted that there were mateaiaiers to entering the voice-
only market, including achieving MES and commeraiatertainty as a result of the
NBN.906

8% ACCC,Telstra’s PSTN originating access exemption apfiice— CBD and metropolitan areas —

Final decision and class exemptio@xctober 2008, p. 173 (ACCC PSTN OA Decision). The

PSTN OA final decision is available at:

http://www.accc.gov.au/content/index.phtml?item|66826.

Australian Competition Tribunafpplication by Chime Communications Pty Ltd (N¢2209]

ACompT 2, at [156].

990 Australian Competition Tribunabpplication by AAPT Limite(No 2)[2009], at [9].

Australian Competition Tribunalpplication by Chime Communications Pty Ltd (N¢28)09]

ACompT 4, at [24].

Telstra,Telstra response to questions from ACCC discugsiger of October 2007 in respect of

the PSTN Originating Access SeryiBecember 2007, p. 27.

Optus,Optus Submission to the Australian Competition @odsumer Commission on Telstra’s

PSTN OA Service Exemption Applicati@ecember 2007, p. 9.

AAPT, Submission by AAPT in response to ACCC issues piélpdrinquiry into varying the

exemption provisions in the final access deternomatfor the WLR, LCS and PSTN OA seryices

October 2011, p. 3.

9 ibid., p. 13.

9% Macquarie TeleconSubmission by Macquarie Telecom in response tA@@C's issues paper
October 2011, p. 12.
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Optus submitted that the presence of pair gairesystaused Optus to rely on resale
services purchased from Telstra in some at€a@ptus also referred to its submission
to the April 2011 discussion paper during the FABuiry, where it had submitted
that the exemptions should not apply to lines affédy a pair gain systetft

J.2.2 Capped exchanges, sub-exchanges and queuing
Information received in previous exemption inquige

Capped exchanges and queuing were identified ai®tsato entry by several access
seekers in the ACCC'’s previous exemption inquitiests 2008 final decision on

LCS and WLR exemptions, the ACCC recognised thaped exchanges presented a
significant barrier to entry: ‘if an exchange iassed by Telstra as capped...then that
exchange is currently effectively closed to new B&Lentrants. In addition, access
seekers with existing deployments...will be precluttech deploying further
equipment in that exchang®&?

During the LCS and WLR exemption inquiry in 2007;-B8th Chime and Adam
Internet submitted that ESAs with ‘unreasonableugséshould also be excluded
from the list of exempt ESAs for the same reasens®As with capped exchanges
should be excludet’

Submissions to the September 2011 issues paper

AAPT submitted that Telstra’s creation of sub-exwes - was resulting in major
delays in accessing Telstra’s Telstra ExchangedBujlAccess (TEBA) space?
AAPT stated that access seekers potentially hageeae, and invest, twice in order
to serve customers serviced by a sub-exchange. /AABmitted that Telstra should
be required to inform access seekers about thdibgibf, or intention to build, sub-
exchanges, in order to avoid access seekers quatihg wrong building*?

AAPT also submitted that sub-exchanges were redubi® number of prospective
customers that an access seeker could SEhecess seekers are unable to reach
customers when a sub-exchange is too small to ancalaite access seekers’

%97 Optus,Submission by Optus in response to the ACCC’ssgsaper October 2011, confidential p.

25 (public p. 25).

Optus,Submission by Optus in response to the ACCC'’s sému paper: Public inquiry to make

final access determinations for the declared fiked servicesJune 2011, p. 40.

ACCC,Telstra’s local carriage service and wholesale lneatal exemption applications — Final

decision and class exemptigrigigust 2008, p. 81 (ACCC LCS and WLR Decisioh)eTLCS

and WLR final decision is available at:

http://www.accc.gov.au/content/index.phtml/itemi@I246.

%1% ibid., pp. 65—66.

The creation of a sub-exchange involves Telst@loEating a geographic portion of an existing

ESA’s customers to a new sub-exchange. Customeritoeated to the sub-exchange are no

longer served by the main exchange in the ESA.

AAPT, Submission by AAPT in response to ACCC issues pidlpdrinquiry into varying the

exemption provisions in the final access deternomatfor the WLR, LCS and PSTN OA seryices

October 2011, p. 3.

913 ibid.

%4 AAPT, Submission by AAPT in response to ACCC issues piglpdrinquiry into varying the
exemption provisions in the final access deternmatfor the WLR, LCS and PSTN OA seryices
October 2011, p. 3.
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equipment®® AAPT submitted that the number of sub-exchangesin@reasing,
which was serving as an impediment to ULLS-basexgblsu

J.2.3 Other barriers to entry
Information received in previous exemption inquige

During the LCS and WLR exemption inquiry in 2007;-0tus submitted that
additional barriers to entry included: uncertaioter ULLS access and pricing; non-
price issues subject to access disputes; and 3@lggmentation of its network, which
could impact on access seekers’ use of the UL S.

Submissions to the September 2011 issues paper

AAPT submitted that several supply factors—sucha®ss to TEBA space, power,
main distribution frame (MDF) cabling and accesbaokhaul—were important in
determining whether it was viable to offer serviassg its own equipment. AAPT
stated that it had deployed DSLAMSs in outdoor catsrand commercial buildings in
order to supply services in the absence of sontieesk factoré'’ AAPT submitted
that in some cases access seekers were requicadyout extensive power or TEBA
space upgrades before they were able to deplagsimércture*® AAPT stated that
power restrictions imposed by Telstra have prewkitEom expanding its
infrastructure in ESAs where it already has a presg”®

Macquarie Telecom submitted that investment irastiucture was subject to risk
arising from Telstra’s market pow&" Macquarie Telecom submitted that Telstra
could potentially harm competition after acceskseehave invested by reducing its
retail prices (price squeeze behaviour) or by faterg with the provision of ULL
services’!

Macquarie Telecom submitted that the absence ofeshte resale services would
create significant market entry barriers becauseets would need to replicate
network infrastructuré? Additionally, the absence of alternative wholesalppliers
(that is, other than Telstra) was a barrier toyebyrreselling services as the lack of
wholesale competition allows Telstra to chargeedéht prices in exempt and non-
exempt area¥>

Optus submitted that resale services are ‘a crisiiegoping stone’ for potential service
providers. It considered, therefore, that maintagrthe exemptions would discourage

> ibid., p. 14.

1% Optus,Optus Submission to the Australian Competition @xdsumer Commission on Telstra’s

PSTN OA Service Exemption Applicati@ecember 2007, pp. 21-22.

AAPT, Submission by AAPT in response to ACCC issues pidlpdrinquiry into varying the

exemption provisions in the final access deternomatfor the WLR, LCS and PSTN OA seryices

October 2011, p. 22.

%8 ibid., p. 28.
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October 2011, p. 8.
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entry and reduce the intensity of retail compatitiooth before and after the NBN
roll-out.®#*

J.3 Time taken to recover investments in infrastruc ture

This section summarises submissions received otintigetaken to recover
investments in infrastructure or ‘payback perio#sr each type of network
infrastructure, access seekers’ submissions omipact of the National Broadband
Network (NBN) on payback periods are also provided

J.3.1 Payback periods for DSLAMs
Information received in previous exemption inquige

During the LCS and WLR exemption inquiry in 2007-0ftus commented on the
ACCC'’s view that an efficient access seeker couddtera return on its DSLAM
investment within two year§> Optus submitted that an efficient access seekgr ma
take two years to earn a return on an incremeralAM investment but it would

take longer than two years for an efficient redmsed access seeker to make a return
on the full cost of investments needed to self-Buppice services?® Costs

associated with backhaul, provisioning systemsreetdiork management systems
would be incurred in addition to the DSLAM coSt5Optus stated that its own
consumer DSLAM roll-out payback period wasi-c] [c-i-c] years®?®

Optus submitted that the considerable uncertaintyiathe timing of the (then fibre
to the node) NBN roll-out meant that access seakersased the risk that they would
not earn a return on their infrastructure investrs

Submissions to the September 2011 issues paper

The Competitive Carriers’ Coalition submitted teaveral factors—including the
potential for exchanges to become capped and @nagrover the transition to the
NBN—were making it difficult to forecast paybackrjpels and therefore deterring
investment®

Herbert Geer (on behalf of Adam Internet, iiNet amernode) submitted that the
NBN had ‘not yet totally extinguished every con@dile business case for continued
investments in ULLS based infrastructure’, notiildet’s statement that it would
continue rolling out regional DSLAMs where it couttentify a positive business

case®! However, Herbert Geer submitted that at some puitite future, investment
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in ULLS-based infrastructure would no longer bebleabecause the NBN will make
ULLS-based infrastructure obsol€etg.

Macquarie Telecom submitted that it was unlikelgtthccess seekers would be able
to recover investment costs of DSLAMs/MSANSs befitve NBN was rolled out®® It
also stated that it may be inefficient to investhiase assets given that they would
have no use in the NBN environment and thereforgladvbe stranded before the end
of their useful lives®*

Optus submitted that the NBN had influenced iten¢investment decisions, noting
that[c-i-c] [c-i-c].>*®> Optus submitted that the ACCC may have underegtitihe

time necessary to recover DSLAM investments aadit ot considered the long lead
times involved in DSLAM investmerit® Optus stated that the lead time for DSLAMs
in ESAs where it already had a presence was inssxu#c-i-c] [c-i-c], due to factors
such as planning, funding approval and construcfitee lead time would be longer
for DSLAM deployment in ESAs where Optus did noeatly have a present¥.

In its supplementary submission on 24 October 2Qftus submitted that access
seekers would not invest in any of the ESAs inalliceeNBN Co’s 12 month
construction schedule as there would be insufftdieme to recover the DSLAM
investment cost&® Optus also submitted that access seekers weleelynio invest
in other ESAs in the post-January 2012 period bezabiuncertainty about NBN
Co’s construction plan for the following 12 monfis.

932 ibid.
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Appendix K: Declaration of the LCS, WLR and PSTN
OA services

This appendix summarises the service descriptionthé local carriage service
(LCS), wholesale line rental (WLR) and public switd telephone network
originating access (PSTN OA) services. The comdeteice descriptions are
available on the ACCC'’s website. It summarisesAB€C'’s reasons for declaring,
and subsequently granting exemptions for, thesecsesr.

K.1 LCS and WLR

K.1.1 Definition of LCS and WLR services
Local carriage service

The LCS provides end-to-end voice-grade carriagelephone calls between two
points within a standard zoi®. The declaration for the LCS excludes local cagiag
services that originate from exchanges locatedimvahCentral Business District
Area*! of Sydney, Melbourne, Brisbane, Adelaide or Parttl terminate within the
standard zone that encompasses the originatingegef{"* The Central Business
District Areas of Sydney, Melbourne, Brisbane, Auxidg¢ and Perth are equivalent to

the Band 1 exchange service areas (ESAS).

The LCS is a resale service. It is used by acasssess to supply end-users with local
telephone calls without having to invest in theimoinfrastructure for delivering the
end-to-end call service to end-users. The accessdar supplies the call service
between the caller and the called party on belidii@access seek&f However,
access seekers may choose to provide additiormakeaks or services in conjunction
with the LCS, such as long distance calls andrémgal®** Generally, access seekers
purchase the LCS in combination with the WLR sevfc

Access to the LCS facilitates competition in dowesin retail markets for fixed line
voice services. Such competition may result in lokegail prices, improved customer
service, and other benefits to end-users. AccedgetaCS also enables service
providers to supply local telephone calls as pha loundle of local and long distance

940 ACCC, Inquiry to make final access determinations fordleelared fixed line services — Final

Report July 2011, p. 169, available at:
http://www.accc.gov.au/content/index.phtml/item@0%30.
Central Business District (CBD) Area means theherge service areas that are classified as CBD
for the purposes of the ordering and provisionirmcpdures set out in the Telstra Ordering and
Provisioning Manual as in force on the date ofetftef the renewed declaration.
942 ACCC,Fixed services review declaration inquiry for thells, LSS, PSTN OA, PSTN TA, LCS
and WLR — Final decisioduly 2009, p. 134, available at:
http://www.accc.gov.au/content/index.phtml/item(ti9B844.
ACCC,Telstra’s local carriage service and wholesale lneatal exemption applications — Final
decision and class exemptjolugust 2008, p. 13, available at:
o http://www.accc.gov.au/content/index.phtml/itemKio&67.
ibid.
95 ACCC, Inquiry to make final access determinations far tleclared fixed line services — Final
report, July 2011, p. 169
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telephony services to end-users who prefer to mseloth telephony services from a
single provider*

Wholesale line rental

The WLR service allows access seekers to resadtibés basic line rental service
which provides end-users with access to the tawtivoice networR'’ a telephone
number and the ability to make and receive 3.lheittz bandwidth voice calls
(subject to any conditions that might apply to jgaittr types of calls). The
declaration for the WLR service excludes wholesiakerental telephone services
supplied within the Central Business District AredSydney, Melbourne, Brisbane,
Adelaide and Pertf{?

As with the LCS, the WLR service is a resale sevitis used by access seekers to
supply end-users with access to the traditionatevaietwork without having to invest
in their own infrastructure. Access seekers may se@rovide other elements or
services in conjunction with the line rental seeyisuch as local and long distance
telephone calls and broadband serviés.

K.1.2 Declaration of LCS and WLR services

The LCS was first declared by the ACCC in Augus29,9ollowing a public inquiry
into whether to declare, under Part XIC of Tirade Practices Act 197articular
wholesale local telecommunication serviées.

The WLR service was first declared by the ACCOpas of the Local Services
Review, for a period of three years commencing &udust 2006. At the time of
declaration, the ACCC noted that ‘[w]hile not cuntlg declared, the line rental
service is at present provided and priced throbghstipply of the LCS, and thus is
effectively declared on a de facto basié’The ACCC considered that explicit
declaration would promote competition in downstreatail markets by providing
access seekers with certainty over the supply aoohg of the WLR service.

The declarations of the LCS and WLR services adéksa market failure resulting
from the natural monopoly characteristics of boitlek telecommunication facilities.

946 ACCC,Declaration of local telecommunications service report on the declaration of an

unconditioned local loop service, local PSTN oraging and terminating services, and a local
carriage service under Part XIC of the Trade Praet Act 1974July 1999, p. 104, available at:
http://www.accc.gov.au/content/index.phtml/itemIg2D69.

ACCC, Inquiry to make final access determinations far tleclared fixed line services — Final
report, July 2011, p. 168.

98 ACCC,Fixed services review declaration inquiry for thells, LSS, PSTN OA, PSTN TA, LCS
and WLR — Final decisioduly 2009, p. 135.

ACCC,Telstra’s local carriage service and wholesale lneatal exemption applications — Final
decision and class exemptjolugust 2008, p. 13.

ACCC,Declaration of local telecommunications service report on the declaration of an
unconditioned local loop service, local PSTN orajing and terminating services, and a local
carriage service under Part XIC of the Trade Praet Act 1974July 1999, p. 1.

ACCC,Local services reviewluly 2006, p. 47, available at:
http://www.accc.gov.au/content/index.phtml?itemI86967.
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The ACCC found that the wholesale supply of bothltES and WLR services was
not effectively competitiv€>? Moreover, the LCS and WLR services were essential
inputs for the supply of fixed-voice services inghstream retail markets, for which
no effective substitute was available outside efrtrajor CBD area>

Without declaration, access seekers may have besriaito obtain access to WLR
and LCS services on reasonable terms and conditdrish could impede
competition in downstream retail mark&t$The ACCC considered that declaration
of the LCS and WLR services would reduce the valbidity of retail service
providers to suppliers of the LCS and WLR serviaed facilitate competition in
downstream markets for local telephony services.

The LCS and WLR declarations were also expectethtourage economically
efficient infrastructure usage and investment, llpnang access seekers to obtain
market information, establish a customer base anémte a steady cash flow prior to
infrastructure deployment. This would reduce tls&giassociated with making sunk
infrastructure investments and reduce the bartiensarket entry>° Consistent with

the ‘ladder of investment’ theory, the declaratiarese expected to encourage the use
of resale services as a ‘stepping stone’ to fagslibased competitiohi’ Increased
facilities-based competition was expected to rasdlbwer prices and greater choice
for end-users>®

In July 2002, the ACCC granted Telstra an individa@mption from the standard
access obligations (SAOSs) in relation to the LC#aCentral Business Districts
(CBDs) of Sydney, Melbourne, Brisbane, Adelaidel Berth. The ACCC also
granted a class exemption for all other carriecs@ariage service providets. The
ACCC considered there was sufficient alternatival@ccess infrastructure and
declared services (local PSTN OA and ULLS) for imading local calls in these areas
to provide an effective constraint on Telstra’'sps. As a result of the CBD

92 ACCC,Declaration of local telecommunications services report on the declaration of an

unconditioned local loop service, local PSTN oraging and terminating services, and a local
carriage service under Part XIC of the Trade Praet Act 1974July 1999, pp. 2, 103-111;
ACCC, Local services reviewjuly 2006, pp. 7-8.

953 ACCC,Local services reviewluly 2006, p. 7.

%4 ibid., p. 40.

955 ACCC,Declaration of local telecommunications services report on the declaration of an
unconditioned local loop service, local PSTN orajing and terminating services, and a local
carriage service under Part XIC of the Trade Praet Act 1974July 1999, p. 103; ACCQ,ocal
services revienwduly 2006, p. 8.

96 ACCC,Local services reviewluly 2006, p. 50.

%7 ACCC,Declaration of local telecommunications services report on the declaration of an

unconditioned local loop service, local PSTN oraging and terminating services, and a local

carriage service under Part XIC of the Trade Praet Act 1974July 1999, pp. 2, 103-111; M

Cave, ‘Encouraging infrastructure competition Via tadder of investmentl,elecommunications

Policy, vol. 30, 2006, pp. 223-237.

ACCC,Local services review discussion pap&pril 2005, p. 6, available at:

http://www.accc.gov.au/content/index.phtml/item| 9637

ACCC, Future scope of the local carriage service — Fidatision July 2002, p. 2, available at:

http://www.accc.gov.au/content/index.phtml/itemIg272.59.
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exemption for LCS, the existing de facto declarattb WLR was also effectively
removed’®°

K.1.3 Reasons for LCS and WLR exemptions

In August 2008, in response to an application bigtfafor LCS and WLR
exemptions, the ACCC decided to grant individua elass exemptions in 248 of the
387 metropolitan ESAs for which Telstra had originaought exemptiof®* These
were ESAs which, as of 30 June 2008, had 14,00000e addressable SIOsfour

or more ULLS-based competitors (including Telstthgse were the threshold
conditions?®?

The ACCC'’s decision to grant these exemptions wasistent with its general
approach that access regulation should focus oel#meents of a fixed line network
that represent ‘enduring bottlenecks’. An endubotfleneck generally refers to a
network element or facility that exhibits naturabmopoly characteristics and is
essential for providing services in downstream re&i> Monopoly control of
enduring bottlenecks is a market failure that isocwnly addressed through access
regulation.

The ACCC determined that the LCS and WLR servieelbnger represented
enduring bottlenecks in those ESAs that met orteethreshold conditions. This was
because competitive service providers could actelséra’s copper access network
through the declared ULLS and deploy their owntdiggubscriber line access
multiplexer (DSLAM) or multi-service access node§MN) equipment to provide
fixed line voice and broadband services in dowstrenarkets, rather than relying on
regulated access to the LCS and WLR serviges.

Also underpinning the ACCC'’s decision to grant éxemptions was the view that
facilities-based competition would better promdte LTIE than would resale-based
competition?®® The ACCC considered that ULLS-based provisionaite services
would be in the LTIE as service providers couldrdgically innovate’ and compete
on greater dimensions of their retail services.

The ACCC recognised that, while regulated accessdale services such as the LCS
and WLR can facilitate investment in equipment sasiiDSLAMs and thereby
promote ULLS-based competition, ongoing regulatias the potential to hinder the
transition to this method of suppl$’

90 ACCC,Local services review — Draft decision on whethenat the ACCC should extend, vary or

revoke its existing declaration of the local cag@serviceMarch 2006p. 44, available at:

http://www.accc.gov.au/content/index.phtml/itemIt#668.

ACCC,Telstra’s local carriage service and wholesale lneatal exemption applications — Final

decision and class exemptjolugust 2008, p. 156.
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93 ACCC,Telstra’s local carriage service and wholesale Ineatal exemption applications — Final
decision and class exemptjohugust 2008, p. 15.
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%5 ACCC,Telstra’s local carriage service and wholesale lieatal exemption applications — Final
decision and class exemptjolugust 2008, p. 6.
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The ACCC concluded that granting the exemption srdesuld promote competition
and encourage the efficient use of, and investimemtfrastructure and thus promote
the LTIE®®’

The Australian Competition Tribunal considered samfactors in reviewing its
original decision to set aside the ACCC’s exemptaders. This followed the full
Federal Court’s decision in March 2009 to set a#i@elribunal’s original decision
and remit the matter back to the Tribunal for farthearing.

Following its reconsideration of whether individéalemption orders would be in the
LTIE, the Tribunal decided to make exemption ordsubject to several conditions
and limitations. These conditions and limitatiorsrgvdesigned to ensure that there
were enough competitive providers supplying sesvida the ULLS to impose a
competitive constraint on Telstra’s supply of seeg, including the LCS and WLR
services, upon the removal of regulated act®ss.

K.2 PSTN Originating Access

K.2.1 Definition of PSTN OTA services

The PSTN OA service is the carriage of telephotie tam the calling party to a
point of interconnection (POI) within an accesskegs network. The PSTN TA
service is the carriage of telephone calls fronO& Within an access seeker’s network
to the party receiving the call. Access seekers usgyPSTN OA and PSTN TA
services (together PSTN OTA) to provide the follogviretail services:

» Jocal call§®®

= national long-distance calls

* international calls

= mobile network to fixed network calls, and
= fixed network to mobile network calls.

The PSTN OA service is a wholesale input used pplting fixed line voice

services. To provide an end-to-end service, ac@seers need to acquire other inputs
(such as switching) and services (such as trangmiasd terminating access) in
addition to PSTN OA.

Three broad categories of access seekers may U$¢ ®S: (i) over-ride operators;
(ii) pre-selection providers; and (iii) voice rdse$. Pre-selection providers and over-
ride operators use PSTN OA as an input into thelgwd national long distance,
international and fixed-to-mobile services to cusos. The customer’s telephone
line is connected with one provider but mobile joradl and international calls are

%7 ibid., p. 27.

98 Australian Competition Tribunalpplication by Chime Communications Pty Ltd (N§28)09]
ACompT 2, at [157].

PSTN OA can be used by an access seeker to praviztal call when the receiving party is in the
same standard zone as the caller. PSTN OA is us#tklaccess seeker to carry a call from the
calling party to the POI on its network. The accgmsker’'s switching equipment directs the call to
the receiving party. If the receiving party is ootthe access seeker’s network, it will need to use
PSTN TA to carry the call to the receiving partytefnatively, an access seeker can purchase the
LCS from Telstra to provide local calls. An acceseker does not require any network equipment
of its own when it uses the LCS to provide locdlsca
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provided by another provider—the over-ride operatgore-selection provider—that
uses the PSTN OA to connect the customer to itsarkt’’® Voice resellers use the
PSTN OA service, along with the LCS and WLR sersj¢e provide customers with
a full suite of voice services including long drsta, fixed-to-mobile and local call
services.

In contrast to the LCS and WLR, the PSTN OTA sesiare access services rather
than resale services. When a call originates ogtaark other than the service
provider’'s network, PSTN OA must be purchased lmaathe service provider to
carry the call. If the call terminates on a netwotlker than the service provider’'s
network, PSTN TA must be purchased to terminate#tieon that network.

Access to PSTN OA and TA can enable competiticttetcelop between service
providers that operate long distance transmissaiwarks but do not have their own
customer access networks. In this case, the sgmoséder could purchase PSTN
OTA services and either use its own transmissiawark between the relevant
exchanges or purchase a transmission service fnother provider.

In declaring PSTN OTA in 1999, the ACCC noted tt@npetition for the provision
of transmission services had developed since 198@nsidered that declaring the
PSTN OTA services would assist future entry andetition in the provision of
transmission servicés! The ACCC noted that:

[d]ue to the limited roll out of alternative custermaccess infrastructure to date, in order to
supply end-to-end long distance services, it isenuly necessary for service providers to
acquire originating services from their competitdnsaddition, they will need to acquire
terminating services to achieve any-to-any conmibgti’?

Two-sided markets

As Cave, Stumpf and Valletti have observed, ‘themo market for call origination
without call termination, and vice versa. This écause of the perfect
complementarity between origination and terminatfdhThe authors note that end-
users do not specifically demand originating omieating access; instead, they
demand the ‘exchange of communications’ with ot@ret-users. In this context, a
network operator can be viewed as providing afptat’ that enables communication
between two end-users, rather than simply providmgjnating or terminating
access.

Originating and terminating access form a two-sioheatket, or two-sided platform. A
two-sided market is defined as follows:

a market is two-sided if the platform can affe@ tlolume of transactions by charging more to
one side of the market and reducing the price pgithe other side by an equal amount; in

970 Mobile, national and international calls are andically directed through a pre-selection provider

By contrast, a customer must dial an access codmke these calls through an over-ride operator.

Pre-selection providers and over-ride operatorsat@enerally provide local calls or basic access

but may offer ADSL or other products to end-users.

ACCC,Deeming of telecommunications servickme 1997, p. 34.

72 ibid., p. 64.

9 M Cave, U Stumpf and T Vallet# review of certain markets included in the Cominiss
recommendation on relevant markets subject to éx @gulation July 2006, p. 22, available at:
http://ec.europa.eu/information_society/policy/ecaftibrary/ext_studies/index_en.htm.
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other words, the price structure matters, and @lat$ must design it so as to bring both sides
on board™

The operator of a two-sided platform may price bismate—that is, charge the two
sides of the market different prices. In Austratieg calling party typically pays both
the originating and terminating costs for fixecklicalls and there is no charge to
receive a call.

The implications of two-sided markets are imporfanthe terms and conditions of
access to PSTN OTX?®

A network operator is likely to have market powecéuse it controls access to the
end-users on its network. In the absence of reigulad network operator would set
its own prices for originating and terminating agxdn setting these charges, a
network operator could set higher prices for (tkaprice discriminate against) calls
that originate or terminate on another network. ¢adls originating on another
network, the terminating access charge could bhigker than the terminating access
charge for calls that originate on its own netwdtr calls terminating on another
network, the originating charge could be set highan for calls that remain on-
net?’® Such price discrimination would represent a maf&ifre that hinders any-to-
any connectivity and discourages end-users frortchimig to service providers other
than the dominant service provider (generally tlteeimbent).

The market failure is greater for terminating asc&ghile end-users can choose the
network on which they make calls, they have no@howver the terminating network
(apart from not calling the other party). Becawseninating access is required to
connect a caller with the receiving party, regolatof terminating access is important
in promoting any-to-any connectivity and the LTAhy-to-any connectivity requires
that an end-user ‘is able to communicate...with odmet-user who is supplied with
the same or similar service whether or not the wsets are connected to the same
telecommunications networ’’

In the absence of regulated terminating accesstveonk operator could potentially
deny access to the customers on its network irraoderce callers on other networks
to join its network. The detrimental effect on caetifpon may be larger in the
presence of a dominant network—that is, a netwatk alarge customer base—as
denial of access to the customers on its networkaviamit other (non-dominant)
networks’ ability to attract customers, thus remsfog the dominant network’s
position in the market.

Thus, in the absence of regulated terminating a¢e@esalling party could be denied
access to, or forced to pay a high price in to otd@ccess a receiving party who was
on another network.

For these reasons, some expert commentators raed ghat two-sided markets
should be subject to more, rather than less, régata

974 J Rochet and J Tirole, ‘Two-sided markets: a prsg report’ RAND Journal of Economics

vol. 37 (3), 2006, pp. 664—665.

In contrast, retail services provided using WLl ¢he LCS are bought and consumed by the same
end-user, so the markets for these services argvoedided.

976 ‘M Cave, U Stumpf and T Valletti, 2006, p. 24.

977 Subsection 152AB(8) of the CCA.
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In two-sided markets, ... privately chosen prices. l.differ from socially optimal prices. An
appropriate intervention [by a regulator] can ims® consumer and social welfare. Therefore
there is an argument to say that 2SPs [two-sidatfiops] are to be subject to more rather
than less regulatory oversight.

K.2.2 Declaration of PSTN OTA services

The domestic PSTN OTA services were deemed to targel services in June
1997°° The ACCC concluded that deeming these servicesdymomote
competition, discourage inefficient infrastructai®velopment and improve any-to-
any connectivity.

The local PSTN OTA services were declared in JA§9P®° The ACCC concluded
that this would improve competition in the longtdrsce telephony services market
and also lead to lower prices for end-uséts.

The main difference between domestic PSTN OTA andlIPSTN OTA relates to
the POI. The domestic PSTN OTA's interconnectioassociated with a gateway
exchange; the local PSTN OTA'’s interconnectionssogiated with the local switch
closest to the end-user. The ACCC combined thacgedescriptions of domestic and
local PSTN OTA into a single service descriptionthia July 2006 declaration inquiry
for the Unconditioned Local Loop Service, PSTN O3i#d Conditioned Local Loop
Service.

The ACCC considered that the PSTN OTA serviceslgshoeli declared because
Telstra’s customer access network (CAN) is a b facility?®? A bottleneck

facility associated with a natural monopoly mayuies a market failure without
regulated third party access. In the absence oflaiggyl access, there may be reduced
competition—potentially leading to losses in efflacy and innovation—or inefficient
and unnecessary duplication of costly faciliti&s.

The ACCC considered that there were significanheoues of scale and scope
associated with operating the CAN, such that it matybe feasible to duplicate it. It
concluded that declaration of the PSTN OTA servigesld be ‘likely to provide
significant benefits to end-users through the priboomoof competition in related
markets for carriage service§” In addition, the ACCC considered that declarirg th
PSTN OTA services would encourage efficient usexidting local infrastructure and
discourage inefficient investment in additionakastructure.

The PSTN OTA services were again declared in J0062° and July 2009% The
following sections describe the ACCC's reasondfxlaring the PSTN OA and
PSTN TA services in July 2009.

98 ‘M Cave, U Stumpf and T Valletti, 2006, p. 28.

979 ACCC,Deeming of Telecommunication Servjc&8 June 1997, p. 30.

90 ACCC,Declaration of local telecommunications service report on the declaration of an
unconditioned local loop service, local PSTN orajing and terminating services, and a local
carriage service under Part XIC of the Trade Praet Act 1974July 1999.

%1 ibid., p. 102.

%2 ACCC,Deeming of telecommunications servicame 1997, p. 18.

%3 ibid., p. 1.

94 ACCC,Deeming of telecommunications servicame 1997, p. 18.

95 ACCC,Declaration inquiry for the ULLS, PSTN OTA and Cl-L5inal determinationJuly 2006.

96 ACCC,Fixed services review declaration inquiry for thell, LSS, PSTN OA, PSTN TA, LCS
and WLR — Final decisiquly 2009.
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PSTN Originating Access

In its decision to continue declaration of PSTN @A&009, the ACCC considered
that ‘[tihe PSTN OA service is an essential inputhe provision of resale fixed voice
services by access seekéfé.In reaching its decision, the ACCC considered that
continued declaration of PSTN OA would enable assegkers to use their own
billing and customer service equipment, along eiisting network infrastructure, to
provide local and long distance voice servicehattholesale and/or retail levels of
the fixed line voice market. Because fixed lineceois an essential component of
bundled fixed line voice and broadband services AGCC considered that continued
declaration of PSTN OA would promote competitionl #merefore the LTIE in this
market.

The ACCC noted that the unconditioned local loapise (ULLS) gave access
seekers an alternative method of providing fixed®services that did not require
PSTN OA. However, the ACCC recognised that theilitgitof the ULLS as an
alternative to PSTN OA depended on there beingdamiers to ULLS entry. The
ACCC considered that barriers to entry would benswmtable in some ESAs—those
covered by the exemption orders—but that ‘genuareidrs to ULLS entry’, such as
exchange capping, existed in other ESR& herefore, the ACCC considered that the
ULLS was not a viable alternative to PSTN OA acralssf Australia and that
continued declaration of PSTN OA would be in the ET

PSTN Terminating Access

In its decision to continue declaration of PSTN inA2009, the ACCC noted that
termination of calls is an important input into {r@vision of voice services.
Terminating access is required in order to allotgriconnection between competing
networks. It is required to ensure that end-userstber networks—both fixed line
and mobile—can reach end-users on Telstra’s PSTi.i$ important in ensuring
that the LTIE objective of any-to-any connectivigyachieved.

A provider of call termination has direct contrelen access to end-users on its
network; therefore, termination is an essentiafleoeck facility?®® In previous
decisions, the ACCC recognised that regulating P$ANs necessary because of
‘the ability of the access provider to engage irtigal market power abuses, such as
foreclosure and price squeezes, by exploitingdtgrol of essential bottleneck
facilities to the advantage of its own retail opiena.’*° The ACCC noted that this
problem is exacerbated because the competing rietwaoe of different sizes—the
coverage of Telstra’s and Optus’ HFC networks significantly less’ than Telstra’s

%7 ibid., p. 83.

%8 ibid., p. 85.

%9 The Organisation for Economic Co-operation anddl@pment (OECD) notes that the problem of
‘terminating network monopolies’ arises when fivefatent conditions apply. (1) When there is
no competition for termination to a particular seiser; (2) When the calling party pays the entire
cost of the call; (3) When users care primarilywtibe price of the calls they originate and net th
calls made to them; (4) It is not possible or dddi to impose reciprocity; and (5) When retalil
end-user charges for a call from A to B do not depdirectly on the level of the termination
charges of the terminating network B. OE@{gcess Pricing in Telecommunicatio2904, p.

102.

990 AcCC,Declaration inquiry for the ULLS, PSTN OTA and Cl-L5inal determinationJuly 2006,

p. 42.
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CAN**—and have asymmetric traffic flows. As a resulerthis a disparity in
negotiating power between the competing networle the charge for terminating
access.

The ACCC concluded that:

... continued PSTN TA regulation would promote corntjmet in the provision of voice
services. This is due to the asymmetry betweesitteeand reach of networks still evident on
a national scale. The ACCC notes that even wharettive infrastructure is available, the
competing network will still need to interconnedttwother networks to terminate servicés.

K.2.3 Reasons for the PSTN OA exemptions

Fixed line voice services can be provided withaihg the declared PSTN OA
service if competing infrastructure is present. @eting infrastructure may include
alternative access networks, such as Telstra'ppuOHFC networks; or equipment
such as DSLAMs, switching equipment and transmissapacity, used in
conjunction with the ULLS.

2006 and 2009 PSTN OA declaration inquiries

In its submission to the ACCC'’s July 2006 fixeckliservices review position paper,
Telstra submitted that ongoing regulation of PSTAIVM@as no longer necessary in all
areas of Australid®® In particular, Telstra submitted that there wdsaive
competition in relation to PSTN OA in CBD and meintitan areas via alternative
technologies. Telstra stated that:

... continued regulation of PSTN OA in CBD and meuttitan areas where effective
competition and the capability to supply IP baseises already exists will distort efficient
investment decisions (particularly in relation he tatest technologies) and efficient build/buy
choices in these areas, which is clearly not inLfAkE. Where competitive access options
exist for end users, only the PSTN Terminating Ascgervice (PSTN TA) is required in order
to ensure the competing service can be provided@edd ***

In the 2006 PSTN OA declaration inquiry, the AC@Cagnised that fixed line voice
services could be provided using competing inftecstire. It noted that ‘competitors
are increasingly investing in alternative infrasture for the provision of traditional
and next generation services’, but it is necesaensure that ‘these developing
strategies are not frustrated by premature remuflle PSTN OTA declaration in
those areas where effective and sustainable cotiopes yet to emerge®®®

However, the ACCC recognised that ‘[a]n accessipgecould lodge an application
under the ordinary exemption provisions of the TB252AT)...[which would]
provide a mechanism for targeted and timely witivdda from regulation in sub-

regions of the national market that are found teffectively competitive>*®

ibid., p. 91. The November 2008 Discussion Papedeclaration stated that Telstra’s retail market

share for voice services was approximately 80 pat. ACCC Fixed services review declaration

inquiry for the ULLS, LSS, PSTN OA, PSTN TA, L@BWhR — Discussion papedovember

2008, p. 76.

%92 ibid., p. 95.

93 Telstra,Response to the ACCC position paper on a strategiew of the regulation of fixed
network servicesluly 2006, p. 9.

94 “ibid., p. 9.

99 ACCC,Declaration inquiry for the ULLS, PSTN OTA and Cl-L5inal determinationJuly 2006,
p. 49.

9% ibid., p. 52.
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In the 2009 PSTN OA declaration inquiry, the ACC&Zided to continue declaration
of PSTN OA. The ACCC recognised that the exempti@ers in relation to PSTN
OA had taken effect in certain ESAs (subject todibons and limitations), but
concluded that:

there are not currently sufficient competitive doaisits on Telstra to ensure that the PSTN
OA service or an effective substitute would be jted on a national basis on reasonable

terms and conditions to access seekers absentatema®’
2007 exemption orders
Telstra’s submission

On 8 October 2007, Telstra submitted an applicato®exemptions from the
SAOs in 17 CBD ESAs and in 387 metropolitan ESA®s& Australia. Telstra
submitted that regulated access to PSTN OA in thesss was not necessary
because:

= Competing infrastructure was present in each o#flfeESASs in Telstra’s
application. Each ESA had at least one DSLAM-basedpetitor and alternative
networks (HFC, fixed wireless and mobile) were asgailable in many ESAs.

= The market for the provision of PSTN OA is workabfympetitive. Market shares
of competitors had changed over time and new pitschadd become available. In
addition, Telstra submitted that end-users coultstute to other services such as
VolIP and mobile, and that barriers to entry forgmbial competitors were not
material.

= The exemptions would not reduce competition adihenstream level of the
market for fixed voice services. Barriers to seipgly using the ULLS were not
material. The potential exit of operators using RSJA to provide ‘pre-selection’
and ‘call over-ride’ services would have little iegp on downstream competition
because these providers did not have a large mesen

= Regulation of PSTN OA is costly. The ACCC summatiSelstra’s application as
follows:

1. Regulated access prices tend to truncate therdeof a successful investment without
reducing losses from unsuccessful investmentsellyereducing incentives to invest.

2. Regulation would ‘provide a crutch to passivenpetitors unwilling or unable to invest in
infrastructure and to commit to the rigours of anpetitive market.’

3. Regulation creates arbitrage possibilities fareas seekers where access prices are set by
regulators as opposed to the prices that wouldrdncn efficient and competitive market.
Such arbitrage possibilities would distort the nedrk

4. The likelihood of regulatory error is asymmeidtie that is, regulated prices will tend to be
lower than the efficient level, rather than higtten the efficient level®

Given the above factors, Telstra submitted thattgrg exemptions would promote
the LTIE by promoting competition and encouraging éfficient use of, and
investment in, infrastructure.

997 ACCC,Fixed services review declaration inquiry for thells, LSS, PSTN OA, PSTN TA, LCS
and WLR - Final decisiquly 2009, p. 86.

998 ACCC,Telstra’s PSTN originating access exemption apfitice CBD and metropolitan areas —
Final decision and classxemption, October 2008, pp. 25-26.
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ACCC's decision

In its decision to grant PSTN OA exemptions in @eto2008, the ACCC
considered that granting exemptions, subject talitmms and limitations, would
be likely to promote competition and encouragedtfieient use of, and
investment in, infrastructure in the exempt ESXsThe ACCC considered that
removing regulated access to PSTN OA would enceuaagess seekers to
compete using their existing infrastructure anduih¢S, as well as encouraging
investment in new infrastructure. This was expetbecsult in improved price
and product outcomes for consumers in the retaglevand bundled broadband
and voice markets.

The ACCC granted the exemptions subject to congitand limitations°® The
Tribunal’'s subsequent decision to make exemptidersralso imposed conditions
and limitations:>** The conditions and limitations were imposed to emshat
regulation of PSTN OA only ceased in ESAs wherelzanyiers to entry were
expected to be surmountable.

The ACCC considered that granting exemptions floenSAOs in these ESAs (the
Attachment A ESAs) would encourage access seeka@ngest in their own
infrastructure and compete using the ULLS (whichtowed to be available at the
regulated price). In addition, the ACCC noted thatual and potential wholesalers of
a suite of fixed line voice services (PSTN OA, WaRd LCS) were present in these
ESAs. Based on the presence of alternative suppbed the feasibility of self-
supply, the ACCC concluded that there would berapmtitive constraint on PSTN
OA suppliers and that regulated access to PSTNAdse ESAs was no longer
necessary.

99 ACCC, Telstra’s PSTN originating access exemption apfiica CBD and metropolitan areas —
Final decision and classxemption, October 2008.

1090 The exemption orders do not take effect in EShere the conditions and limitations are not met.

1001 Both the ACCC and the Tribunal imposed conditicelating to the number of SIOs in the ESA,
the number of ULLS-based competitors present iretB& and relating to exchange capping. The
Tribunal imposed additional conditions and limipats.. See: Australian Competition Tribunal,
Application by AAPT Limite(No 2)[2009] ACompT 6.
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