ACCC Internal Guidelines and Procedures:
Points of interconnection (POI) to the National Broadband Network (NBN)

Purpose
ACCC staff should follow the guidelines in this document in order to:

1. ensure compliance with the competition criteria in the ACCC Advice to Government National Broadband Network Points of interconnect(Advice to Government)

2. prepare a list for the purposes of section 151DB of the Competition and Consumer Act 2010 (the Act), and
3. undertake any other consideration of the locations of NBN POIs that may arise from time to time.
Background
In November 2010, the ACCC provided advice to government on the number and location of the initial POIs for the NBN that would best meet the long term interests of end-users (LTIE). The Advice to Government set out the competition criteria that would need to be satisfied for a POI location to be in the LTIE (see section below).  The Government accepted the ACCC advice and the ACCC published the Advice to Government on 20 December 2010.

NBN Co developed Planning Rules in consultation with the ACCC to implement the ACCC advice to government (see Appendix 1). The ACCC is limited in the extent to which is has information to assess the level of compliance with the NBN Co Planning Rules and relies on advice from NBN Co in this respect.
Competition criteria
The competition criteria as set out in the ACCC’s advice to Government is:

(a) it is technically and operationally feasible to allow interconnection (usually at an Ethernet aggregation switch); and
(b) there are at least two competitors with optical fibres within a nominated distance from that location which connect a site to an optical fibre network which is connected to a capital city, and:
(i) deliver wholesale transmission services which are suitable for use 
by service providers who wish to connect to the NBN at that location;
 and
(ii) there is other evidence that the particular route is, or is likely to 
become, effectively competitive (such as long-term contractual 
arrangements for the acquisition of transmission services).

The following steps indicate how ACCC staff determine whether a proposed POI location meets the competition criteria.
Step 1 – Technical and Operational Feasibility

· Seek advice from the NBN Co. NBN Co may need to liaise with Telstra about access to Telstra’s exchange facilities. This advice may already be available to staff.
Step 2 – At least 2 fibre competitors are within a nominated distance
· Examine the updated document called Consolidated CAN and Infrastructure RKR and POIs list. First ensure that the data reflects the most recent updates in the RKR infrastructure (as of 28 June 2011 this document is yet to be updated to reflect the most recent RKR and the submission by NextGen of the RBBP fibre route).

· If the above document has not been updated, in MapInfo load the vector tables collected under the most recent Infrastructure RKR, (ensuring the inclusion of the NextGen RBBP fibre data) and determine the providers located at the proposed POI exchange and ESA.
· The identity and number of providers at the proposed POI exchange and ESA should be used to form a preliminary view on compliance with the Planning Rules (see Appendix 1). However, the ACCC is limited in the extent to which is has information to assess the level of compliance with the NBN Co Planning Rules and is largely reliant on advice from NBN Co in this respect.

Step 3 – Prepare the revised list and publish it on the ACCC website

· Review the requirements set out at ss. 151DA – 151 DB of the Act relating to the list of POIs (see Appendix 2).

· After consulting with NBN Co, prepare an updated list of POIs (and reasons for the change) and record this in the file  Consolidated CAN and Infrastructure RKR and POIs list.
· Prepare a briefing note for the Communications Committee and the Commission requesting that the amended list be approved for the purposes of s151DB of the Act.

· Once approved, publish the revised POI list on the ACCC website, including a statement that it is a list in force for the purposes of s151DB, at: http://www.accc.gov.au/content/index.phtml/itemId/952292.
Future lists and consultation with stakeholders

The ACCC proposes to maintain an updated list of the initial POIs. However, provided that a proposed POI:

(a) takes into account both deployed competitive backhaul and the prospects for potential future investment in backhaul;
(b) meets the Competition Criteria and the Planning Rules; and

(c) is within the original ESA or in an adjacent ESA to the original ESA,

the ACCC does not propose to seek further confirmation from stakeholders on the revised list of initial POIs.

Appendix 1
NBN Planning Rules
Since the ACCC provided its advice to the Government dated 30 November 2010, the ACCC and NBN Co have been engaging to assist NBN Co in interpreting and applying the ‘competition criteria’ set out in the ACCC’s advice.

For the purposes of identifying the locations of initial POIs for the NBN, it has been assumed that Telstra exchanges will be used to provide the facilities for the POI and that NBN Co will be able to obtain access to those exchanges on the conditions provided for in the FHoA (and currently being detailed in the Definitive Agreements). 
If a Telstra exchange proves to be unsuitable for the location of a POI, for example because there is insufficient floor space, power or air‐conditioning, then NBN Co will seek to locate the POI as close as practicable to the relevant exchange.

The ACCC has also provided NBN Co with aggregated data showing, for each Telstra ESA, the number of competitive backhaul transmission providers with an optical fibre passing through (within 100m) a Telstra exchange or within a Telstra ESA. The ACCC noted that confirmation as to the capability of whether each fibre provider could deliver wholesale transmission services or could connect back to a capital city would need further confirmation through further inspection of the ACCC’s infrastructure RKR data. The ACCC also provided NBN Co with further guidance in relation to a number of specific aspects of applying the criteria, including:
· he appropriate approach to geographic diversity;
· the treatment of backhaul NBN Co will need to acquire for the purposes of its wireless and
· satellite network elements and to fulfil its interception related obligations;
· the treatment of services that may be provided using network constructed under the RBBP.

The ACCC advised NBN Co that the ‘technically and operationally feasible’ element of the ‘competition criteria’ was not intended to be treated as a separate, threshold consideration, but rather an element to be appropriately balanced with the other elements, and that it could incorporate cost and efficiency considerations. 
For cost and efficiency reasons, NBN Co expects only to deploy Ethernet Aggregation and Fanout switches at the nominated POIs. 
In addition, NBN Co is investigating the technical and operational issues of locating the PoIs for wireless and satellite based services at the same location as the fibre based services (ie. all GNAFs in the same Access Aggregation Region use a common PoI). The preliminary view is that this may have technical impacts (eg. latency) on the wireless and satellite based services.

In relation to element (c) of the ‘competition criteria’ (“there is other evidence that the particular route is, or is likely to become, effectively competitive”), the ACCC advised that a ‘soft cap’ of approximately 80,000 GNAFs could be applied for metro AARs and approximately 100,000 GNAFs for outer metro/regional.

With the ACCC’s guidance, NBN Co has formulated the following more detailed planning and dimensioning rules and applied those rules to identify the proposed location of the NBN’s initial POIs.

The planning rules are provided for three ‘bands’ of FSAs identified by the ACCC based on their location. These bands are:
· Metro: FSAs in metropolitan areas, including CBDs, in mainland state capital cities (excludes Darwin, Hobart and Canberra) that are limited by the size and/or access to suitable facilities for the active equipment.
· Outer Metro: FSAs in the metropolitan areas in mainland state capital cities (excludes Darwin, Hobart and Canberra) that are limited by the optical fibre budget (ie. maximum distance from the location housing the active equipment)
· Regional: FSAs in all other areas (ie. not Metro or Outer Metro)

The Metro POI planning rules are:
(i) Multiple FSAs (two or more) are aggregated along a contiguous boundary to provide an AAR of approximately 80,000 GNAFs.

(ii) The FSAs within the AAR are chosen so that the POI is in the maximally served Telstra exchange, with a minimum of 2 backhaul transmission operators, and the remaining contiguous FSAs (i.e. non-POI FSAs) are minimally served.

The Regional and Outer Metro POI planning rules are:
(iii) Multiple FSAs (two or more) are aggregated so that the POI is in the maximally served Telstra exchange, with a minimum of 2 backhaul transmission operators, is closer to the mainland state capital city along each of the transmission paths, and the remaining contiguous FSAs (i.e. non-POI FSAs) are minimally served
(iv) A ‘soft cap’ of approximately 100,000 GNAFs should be applied to regional and outer metro AARs.

Other relevant inputs to the selection of the location of the POI are as follows :
(v) At least one of the backhaul transmission operators must provide a geographically protected transmission path to the capital of the mainland state in which the POI is located (i.e. to Sydney, Melbourne, Brisbane, Adelaide or Perth). NBN Co has assumed that Telstra will satisfy this criteria in each case.

(vi) POIs are not in pairs (FSAs are not dual homed).
(vii) FSAs should generally go to a POI in the same state (e.g. Broken Hill goes to Dubbo).
(viii) Each AAR must be a single contiguous region (however the FSAs within an AAR are not necessarily contiguous as there will be “gaps” covered by wireless and satellite).
(ix) Fibre installed under the RBBP is included as a provider of wholesale transmission services.
(x) NBN Co’s transit network should not be considered when assessing the number of operators.

Appendix 2
Section 151DA-151DB of the Competition and Consumer Act 2010
151DA  Authorised conduct—subsection 51(1)

Objects


(1)
The objects of this section are:


(a)
to promote the national interest in structural reform of the telecommunications industry; and


(b)
to promote uniform national pricing of eligible services supplied by NBN corporations by authorising, for the purposes of subsection 51(1), certain conduct engaged in by NBN corporations.

Note 1: 
If conduct is authorised for the purposes of subsection 51(1), the conduct is disregarded in deciding whether a person has contravened Part IV.

Note 2: 
See also subsection 151AJ(10).

Authorised conduct—points of interconnection


(2)
If:


(a)
an NBN corporation is a carrier or carriage service provider; and


(b)
the NBN corporation:


(i)
owns or controls one or more facilities; or


(ii)
is a nominated carrier in relation to one or more facilities; and


(c)
the NBN corporation refuses to permit interconnection of those facilities at a particular location with one or more facilities of:


(i)
a service provider; or


(ii)
a utility; and


(d)
the location is not a listed point of interconnection; and


(e)
the refusal is reasonably necessary to achieve uniform national pricing of eligible services supplied by the NBN corporation to service providers and utilities;

the refusal is authorised for the purposes of subsection 51(1).

Note: 
For listed point of interconnection, see section 151DB.

151DB  Listed points of interconnection


(1)
The Commission:


(a)
must prepare a written list setting out points of interconnection; and


(b)
may, by writing, vary that list.


(2)
For the purposes of this Division, a point of interconnection specified in a list in force under subsection (1) is a listed point of interconnection.

(2A)
The Commission must not vary a list under subsection (1) except with the agreement of an NBN corporation.


(2B)
Subsection (2A) ceases to have effect when the Communications Minister makes a declaration under section 48 of the National Broadband Network Companies Act 2011 that, in the Communications Minister’s opinion, the national broadband network should be treated as built and fully operational.


(2C)
For the purposes of subsection (2B), Communications Minister has the same meaning as in the National Broadband Network Companies Act 2011.


(3)
The Commission must publish on its website a copy of a list in force under subsection (1).


(4)
A list under subsection (1) is not a legislative instrument.


(5)
A variation of a list under subsection (1) is not a legislative instrument.
151DC  Review of policies and procedures relating to the identification of listed points of interconnection

(1)
Before 30 June 2013, the Commission must cause to be conducted a review of the policies and procedures relating to the identification of listed points of interconnection.

(2)
Without limiting subsection (1), a review under that subsection must consider:

(a)
the Commission’s requests to NBN corporations to agree to the variation of the list in force under subsection 151DB(1); and


(b)
the responses of NBN corporations to such requests; and


(c)
the extent to which facilities are interconnected at listed points of interconnection.


(3)
A review under subsection (1) must make provision for public consultation.


(4)
The Commission must cause to be prepared a report of a review under subsection (1).


(5)
The Commission must give the report to the Minister.


(6)
The Minister must cause copies of the report to be tabled in each House of the Parliament within 15 sitting days of that House after receiving the report.
151DD  Review of operation of this Division


(1)
After the end of the 2‑year period that began at the commencement of this Division, the Minister must cause to be conducted an independent review of the operation of this Division during that period.


(2)
Without limiting subsection (1), a review under that subsection must consider:


(a)
the conduct that was authorised under subsection 151DA(2) for the purposes of subsection 51(1); and


(b)
the conduct that was authorised under subsection 151DA(3) for the purposes of subsection 51(1); and


(c)
the conduct that was authorised under subsection 151DA(4) for the purposes of subsection 51(1).


(3)
A review under subsection (1) is to be conducted by a person who has expertise in:


(a)
competition law; and


(b)
economics.


(4)
A review under subsection (1) must make provision for public consultation.


(5)
The Minister must cause to be prepared a report of a review under subsection (1).


(6)
The Minister must ensure that the report is completed within 6 months after the end of the 2‑year period mentioned in subsection (1).


(7)
The Minister must cause copies of the report to be tabled in each House of the Parliament within 15 sitting days of that House after the completion of the preparation of the report.

�   Step 3 may not be required in all cases, such as when assessing claims about POIs without a need to change the list of POIs on the ACCC website.


�  As of 30 June 2011, a list of POIs has not been approved by the Commission for the purposes of s151 DB.  As of 30 June 2011, the lists of POIs on the ACCC website represent initial lists prepared in consultation with NBN Co and ACCC staff to indicate where the competition criteria are met.
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