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1.Introduction

Under s 152CJH of theompetition and Consumer Act 20IMCA), the ACCC must, as
soon as practicable after the commencement ofetteos, publish on its website
explanatory material relating to the anti-discriation provisions recently introduced into
Part XIC of the CCA as part of the National Broau&letwork (NBN) reforms. This
paper is the first step in the ACCC'’s developmédrthe explanatory material.

The relevant provisions are referred to as the-disnrimination’ provisions throughout
the legislation. These provisions prohibit NBN amnggions (i.e. NBN Co and its
subsidiaries) and other providers of Layer 2 l@tstn services over designated superfast
networks (designated superfast network providecsh fdiscriminating between access
seekers, subject to some limited exceptions.

The revised explanatory memorandum (EM) toeeecommunications Legislation
Amendment (National Broadband Network MeasurescegscArrangements) BRI011
(the Bill) notes that the purpose of this explanatoaterial is to provide industry with
guidance on when they may negotiate different tesitts NBN Co and designated
superfast network providers, and the types of oiignation permitted.

The ACCC also has a role in enforcing compliandd wie non-discrimination obligations
and maintaining a public registry of statementdimug the differences between
individual access agreements and the standard tertheonditions. As contemplated in
the EM, the ACCC will also include guidance onrdte in enforcing compliance with the
obligations in its explanatory material.

The purpose of this issues paper is to seek vieans $takeholders on the non-
discrimination obligations to assist in the prefiaraand publication of the explanatory
material.

The ACCC intends to prepare draft explanatory ndtand release it for public
consultation after considering stakeholder submssiThe ACCC expects to publish the
final explanatory material by late 2011.

The remainder of this issues paper is structurddlmsvs:
= Section 2 outlines the consultation process fa&r igg8ues paper.

= Section 3 provides an overview of the non-discration provisions, the role of the
ACCC in relation to the provisions, and the backagbto the provisions.

= Section 4 outlines a number of key issues relgbngpn-discrimination on which the
ACCC is seeking stakeholder views. These include:

» the interpretation and application of non-discriation between access seekers
in the ‘supply of services’ and the ‘carrying onrefated activities’;

= the factors to which the ACCC should have regardménforcing compliance
with the non-discrimination provisions;

» the form and content of the required statementifterences.



2.Consultation process

The ACCC is seeking submissions from stakeholderthe specific questions raised in
this issues paper, but invites comments on any otlad¢ters relating to the operation of the
non-discrimination provisions.

All submissions to this issues paper will be coesed public and posted on the ACCC'’s
website. If stakeholders wish to submit commeritiadonfidence material to the ACCC
they should submit a public and a commercial-infickemce version of their submission.
The public version of the submission should cleatgntify the commercial-in-confidence
material by replacing the confidential materialtwéin appropriate symbol or ‘[c-i-c]’

The ACCC prefers to receive submissions in eleatrform, either in PDF or Microsoft
Word format which allows the submission text toskarched.

Submissions will be accepted until 5:00 pmMdanday 8 August 2011. Any submissions
received after this time may not be considered.

Please forward submissions to:
ndexplanatorymaterial @accc.gov.au
For further information, please contact:

Scott Harding

Assistant Director
Communications Group

Phone: (03) 9658 6434

Email: scott.harding@accc.gov.au



3.Background

3.1. Overview of the provisions and the role of the ACCC

The general obligations to supply declared senacescarry out related activities on a
non-discriminatory basis are located in Divisioaf3art XIC of the CCA.

The non-discrimination provisions apply to NBN Goveell as other providers of Layer 2
bitstream services over designated superfast t@lexmications networks.

Section 152AXC(1) of the CCA states that NBN Co tmat ‘discriminate between access
seekers’ in complying with its Category B Standaodess Obligations (SAOs). There are,
however, limited circumstances in which discrimioatin the supply of services is
expressly permitted (discussed in section 4.1aduaition, s 152AXD of the CCA prohibits
NBN Co from discriminating between access seeketlsa carrying on of activities related
to the supply of declared services. These provssionk effect on 13 April 2011.

The corresponding provisions for designated supenf@twork providers are contained in
ss 152ARA(1) and 152ARB of the CCA and relate m@ategory A SAOs. These
provisions will take effect on a day to be set bgdlPamation (which must occur no later
than 12 months from the date of assént).

In addition to the general non-discrimination ohbtigns, ss 152BCB(4A) — (4J) and
152BDA(4A) — (4J) of the CCA state the ACCC must make an access determination
(AD) or issue a binding rule of conduct (BROC)r@hation to services provided by NBN
Co and designated superfast network providers,wiés the effect (direct or indirect) of
discriminating between access seekers.

The ACCC has a specific legislative role in relatio these non-discrimination provisions.
In particular, the ACCC is required to:

= publish explanatory material relating to the nosedimination provisions as soon as
practicable after the commencement of the seétimTg

* maintain a public registry of statements of diffezes provided by NBN Co and
designated superfast network providers to the AGCC.

The EM states that the provision for explanatoryamal addresses industry’s request for
great up-front certainty on when an NBN corporatiogly negotiate to offer different
terms and conditions, and what sort of discrimmativould be permitted

The explanatory material will also set out the ACE€@ews on how it intends to enforce
the obligations. The EM notes that this will pravia clear signal to the marketplace of the

! The Act was given Royal Assent on 12 April 2011.

s 152CJH of the CCA

% ss 152BEBD of the CCA

* Revised Explanatory Memorandum to the NBN Accesamgements Bill, p. 163. It should be noted that
these statements in the EM were made in relati@andi@fting of the Bill that contained additionakeptions
to the non-discrimination obligations which werdsequently removed from the Bill prior to its pagsa
through the Parliament.



limits to allowable discrimination The EM also states that the ACCC would referdo it
explanatory material when assessing a Special Addedertaking (SAU), considering a
complaint that an access agreement is discrimipatomaking an ALD.

The ACCC notes that, whilst the guidance in the &Mvhat the explanatory material
should explain generally refers to NBN Co, the [simns relating to other designated
superfast network providers are expressed in qooreing terms and should be
interpreted in a similar manner. In addition, whilge provisions relating to designated
superfast network providers have not yet comeeffitect, the ACCC’s explanatory
material will relate to both NBN Co and other desitpd superfast network providers.

NBN Co and designated superfast network providerstiprovide a statement of
differences to the ACCC where an access agreensénebn the service provider and
access seeker contains terms and conditions wiffeln filom those set out in a SAU,
standard form of access agreement (SFAA) or AD.AGEC is required to maintain a
registry of these statements of differences owdbsite. The EM notes that the purpose of
these statements of differences is to allow acseskers to know what variations to
standard terms are availaBle.

The ACCC also has a role in enforcing compliandd wie non-discrimination provisions.
Failure to comply with the non-discrimination preians by NBN Co and designated
superfast network providers will render the seryoavider liable to Court orders under s
152BB of the CCA. Non-compliance will also amoumgtbreach of the carrier licence
conditions and service provider rules that applgarrss 68 and 101 of the
Telecommunications Act 19%he Telco Act)’

Where a contravention has occurred, the ACCC haaltflity to:

= seek recovery in the Federal Court of a pecunianafty of up to $10 million for each
contravention’

= seek restraining or performance injunctions to emsompliance with the non-
discrimination obligation$?

= seek an order in the Federal Court requiring tloeigder to comply with the obligation
or compensate any person who has suffered a la@ssessilt of the contravention, or
any other order that the court thinks appropriate.

Any party whose interests are affected by a coetrwn of the non-discrimination
provisions may also seek orders from the FederatQo certain circumstances.

® Revised Explanatory Memorandum to the NBN Accesarfgements Bill, p. 163

® Revised Explanatory Memorandum to the NBN Accesarfgements Bill, p. 148

" Revised Explanatory Memorandum to the NBN Accesargements Bill, p. 12

® ss 152AZ and 152BA of the CCA

°ss 570 and 571 of the Telco Act

105 564 of the Telco Act

!'ss 152BB of the CCA

1255 152BB of the CCA. This provision does not agipldiscrimination by other designated superfasivaek
providers in the carrying on of related activities.
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3.2. Rationale for the non-discrimination provisions

The non-discrimination provisions were introducetdithe CCA by the
Telecommunications Legislation Amendment (NatiBnahdband Network Measures —
Access Arrangements) A211. This Act was originally introduced into Ramhent as a
Bill on 25 November 2010, and went through a nundb@mendments prior to its final
passage on 28 March 2011. The Act received Roysertson 12 April 2011.

In the EM to the Bill as introduced on 25 NovemB@i0, the Government states that its
objective in introducing the provisions is to erssthrat the obligations placed on NBN Co
can effectively prohibit discrimination, while alpoomoting economically efficient
outcomes that do not lessen competifidn.

At the time the original Bill was introduced, disnmation was expressly permitted:

= if NBN Co had reasonable grounds to believe thatittess seeker would falil, to a
material extent, to comply with the terms and ctods on which NBN Co complies,
or on which NBN Co is reasonably likely to comphjth the relevant obligatiof:

= on grounds or circumstances as specified by the @E®r

= jfit aided efficiency and access seekers in likeurnstances had an equal opportunity
to benefit from any variations.

Subsequent amendments to the Bill varied the eglyreermitted exceptions to the non-
discrimination obligations. There is now only onxgress exception: the first exception
outlined above. The EM notes that this exceptiaoissistent with current trade practices
law.*’

The range of expressly permitted exceptions tebhiigations has therefore been limited
significantly. However, the EM notes that NBN Cdlwtill be permitted to negotiate with
individual access seekers to vary the terms anditons set out in an SFAA, SAU or an
AD, so long as the variation is permitted underrtbe-discrimination provisions.

The EM notes that access agreements are stilldubjéhe broader competition provisions
of the CCA. For example, if NBN Co or a designatagerfast network provider were to
enter into an agreement, contract or understanaimgh substantially lessened
competition, this could breach s 45 of the CEA.

'3 Revised Explanatory Memorandum to the NBN Accesargements Bill, p. 42

1% Telecommunications Legislation Amendment (Natidbaladband Network Measures — Access
Arrangements) Bill 2010, s 152AXC(2)

15 Telecommunications Legislation Amendment (Natidadadband Network Measures — Access
Arrangements) Bill 2010, s 152AXC(4)(C) and (5) 46y

16 Telecommunications Legislation Amendment (Natidadadband Network Measures — Access
Arrangements) Bill 2010, s 152AXC(4)

" Revised Explanatory Memorandum to the NBN Accesafgements Bill, p. 11

18 Revised Explanatory Memorandum to the NBN Accesafgements Bill, p. 146

19 Revised Explanatory Memorandum to the NBN Accesargements Bill, p. 42



4.Key issues for consideration

4.1. Non-discrimination in the supply of declared services

Sections 152AXC and 152ARA of the CCA state that\NBo and designated superfast
network providers must not, in complying with theategory A and B SAOs respectively,
discriminate between access seekers.

The non-discrimination provisions expressly permmstcrimination in the supply of
declared services in limited circumstances. Inipaldr, discrimination is permitted if
either service provider has reasonable groundslteve that an access seeker would fail
(to a material extent) to comply with the terms andditions on which the service
provider complies with a relevant obligatith.

Examples of such circumstances include where agsacseeker is not creditworthy or has
repeatedly failed to comply with the terms and d¢towls on which the same or similar
access has been provided.

The ACCC notes that NBN Co is currently consultomgits Wholesale Broadband
Agreement (WBA) which contains guidance on NBN Jotended approach to
determining an access seeker’s creditworthifiess.

NBN Co and designated superfast network providerstralso not discriminate in favour
of themselves in relation to the supply of declaservices. The EM clarifies that a service
provider is required under this provision to supgdyglared services to its own business
units on an ‘equivalence of inputs’ ba$idhere are no exceptions to this obligation set
out in the CCA.

The non-discrimination provisions also require,jsabto the express exceptions outlined
above, that the ACCC does not make an AD or BROEwimas the effect (directly or
indirectly) of discriminating between access seeker

The ACCC is seeking feedback from interested padrethe guidance it should provide
on non-discrimination in the supply of services #melexpress exceptions to the
obligation.

Questions on which the ACCC is seeking views:

1) What factors should the ACCC consider when determgiwhether NBN Co or a
designated superfast network provider has discataeohbetween access seekers

~NJ

2) Are there any existing and/or potential industrgqgpices which could be
considered discrimination in the supply of serviaed where ACCC guidance is

255 152AXC(2), 152ARA(2), 152BCB(4B) and 152BDA(4&f)the CCA

255 152AXC(3), 152ARA(3), 152BCB(4C) and (4J) aB@BDA(4C) and (4J) of the CCA

2 Available athttp://www.nbnco.com.au/wps/wcm/connect/main/sisdimain-areas/publications-and-
announcements/announcements/wholesale-broadbaeeragnt. html

% Revised Explanatory Memorandum to the NBN Accesamgements Bill, p. 149 and p. 176.

%455 152BCB(4A) to (4C) and ss. 152BDA(4A) to (4€jhe CCA




needed?

3) Are there any existing and/or potential industrgqgpices which could be
considered discrimination in the supply of servjdmag which you do not consider
would be counter to the objectives of the non-distration provisions, such as th
promotion of competition?

4) Do you consider that the non-discrimination pravis will affect the ability of
NBN Co and designated superfast network providechangecontracted terms
and conditions over time?

5) Would you consider any and all differences in teamd conditions to be
discriminatory? If not, what types of differencesuld be considered
discrimination for the purposes of these provistons

6) What impact have the non-discrimination provisibad or are likely to have on
your commercial negotiations in relation to acdesservices?

Exceptions to the non- discrimination provisions

7) What do you consider would be ‘reasonable groufatsS\NBN Co or a
designated superfast network provider to beliea¢ dn access seeker would fail
(to a material extent) to comply with the terms andditions on which it
complies with the relevant SAO?

8) As well as the stated examples of creditworthirsskrepeated failures by an
access to comply with terms and conditions, areetbther types of conduct that
could give rise to ‘reasonable grounds’ to belithat an access seeker would
fail, to a material extent, to comply with termglaronditions on which it
complies with the relevant SAO?

9) What types of conduct should be considered allogvdlgdcrimination on the
basis of differences in creditworthiness? For eXanghould discrimination be
allowed only for failure to comply with terms andnalitions associated with
liabilities, indemnities and securities or are ottg#ms and conditions relevant?

Discrimination in favour of NBN Co or designategbstfast network provider

10)What factors should the ACCC consider when detarmgiwhether NBN Co or a
designated superfast network provider has discatathin favour of itself?

11)How might the ACCC, or another party, identify wiet NBN Co or a designated
superfast network provider has complied with tros-discrimination provision?
Discrimination in Part XIC regulatory instrumentsage by the ACCC

12)What factors should the ACCC consider when makmg@B or BROC to ensure
that it does not discriminate (directly or indilgytetween access seekers?

13)Do you consider that an AD or BROC made by the AGG@H terms and
conditions that differ in any way from those in y@ndsting access agreements
would have the effect of discriminating (eithereditly or indirectly) between




access seekers?

4.2. Non-discrimination in carrying out related activities

Sections 152AXD and 152ARB of the CCA provide tR&®N Co and designated superfast
network providers must not discriminate betweereasseekers in the carrying on of any
activities that are related to the supply of desdaservices.

These ‘related activities’ fall into the followingategories:
- developing new, or enhancing existing, services;

« extending, enhancing and planning for a facilityhetwork by which a declared
service is, or is to be, supplied;

« activities that are preparatory or ancillary to afiyhese activities; and
. providing information to service providers abouy @ these activitie$®

There are no expressly permitted exceptions tolfigation of non-discrimination in the
carrying on of related activities in the CCA.

The ACCC is seeking views from interested partieshe guidance it should provide on
non-discrimination in the carrying on of relatediates.

Questions on which the ACCC is seeking views:

14)What approach should the ACCC take in considerihgtiner particular conduct
is ‘discrimination between access seekers’ in #reying on of related activities?

15)Are there any existing and/or potential industrggbices which could be
considered discrimination in the carrying on ohtetl activities and where
ACCC guidance is needed?

16)What are the practical implications of the non-disiation obligations, in
relation to ‘related activities’, for your businemsd its commercial negotiations?

17)Are there practical considerations that may litné &bility of NBN Co and
designated superfast network providers to carrgetated activities in a non-
discriminatory manner?

18)How should any such practical issues be factoredtire ACCC’s approach to
non-discrimination?

4.3. Enforcement of non-discrimination provisions

The ACCC has a number of enforcement options aMaiff@r dealing with breaches of the
non-discrimination obligations. The ACCC recognidet its approach to enforcement
will have implications for commercial negotiatioius the supply of services and any
related activities by NBN Co and designated sugériatwork providers. The ACCC

% 55 152AXD(1)(a) to (g) and 152ARB(2)(a) to (g)tiwé CCA



therefore intends to provide guidance on its emfiorent approach to provide certainty to
access seekers and service providers.

The ACCC is seeking to identify the types of cortdmiich are likely to raise concerns
under the non-discrimination provisions and the&# of such conduct. The ACCC is also
seeking industry views on any factors to whichAl&CC should have regard when
determining whether to take action, and the appatgenforcement mechanism, for
breach of the non-discrimination obligations.

For example, it may be appropriate to consider sona of the following:

- The effect of the discriminatory conduct on comipati and the efficient use of and
investment in infrastructure, having regard todbgect of Part XIC of the CCA (i.e.
the promotion of the long-term interests of endrsise

« Whether the terms provided to an individual aceesker materially deviate from the
standard terms and conditions and/or have a stgmifimpact on the access seeker;

« Whether there is a pattern of discriminatory bebawi

Questions on which the ACCC is seeking views:

19)What factors should ACCC take into account wheemeiing how to enforce
the non-discrimination provisions?

4.4. Form of the Statement of Differences

NBN Co and designated superfast network providersexjuired to provide a statement of
differences to the ACCC when an access agreemémiwiaccess seeker contains terms
and conditions that differ from the standard teansonditions set out in an SAU, SFAA
or AD.

The statement of differences must be providedecdBCC, in a form approved by the
ACCC, and must:

+ identify the parties to the access agreement;

« describe the differences between the terms andtammgiset out in an access
agreement and the terms and conditions set obeinelevant access instrument; and

- set out such other information (if any) about theess agreement as is required by the
form of the statement.

The ACCC is required to keep and maintain a puleligster of statements of differences,
subject to the confidentiality and the commeraidiests of parties to the agreements. The
public register must be made available for inspectin the ACCC'’s website. The EM
states that purpose of the statements of diffegeand the public registry is to provide



transparency to access seekers in cases whereemet has been reached that deviates
from the standard ternf8.

As indicated above, the ACCC is able to requiratamval information to be provided in
the statement. For example, the EM contemplatéghisacould cover further details such
as the term of the access agreeméfhe ACCC is therefore seeking industry’s views on
what additional information would be useful for lungion in the statement and how it may
promote the objectives of the non-discriminatioovigions.

Questions on which the ACCC is seeking views:

20)Should the ACCC require NBN Co or designated sagéerietwork providers to
set out why the differences do not contravene trediscrimination provisions?

21)lIs there additional information relating to indivial access agreements that the
ACCC should require a statement of differencesittude?

22)What ‘form’ should the statement of differencesetéé.g. a marked up version of
any standard terms and conditions noting wheredlesant access agreement
differs or just a summary of the differences)?

% Revised Explanatory Memorandum to the NBN Accesagements Bill, p. 154
" Revised Explanatory Memorandum to the NBN Accesargements Bill, p. 155
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5.

Summary of questions

Non-discrimination in the supply of declared services

1)

2)

3)

4)

5)

6)

What factors should the ACCC consider when detangiwhether NBN Co or a
designated superfast network provider has discataethbetween access seekers

Are there any existing and/or potential industrgqgpices which could be
considered discrimination in the supply of serviaed where ACCC guidance is
needed?

Are there any existing and/or potential industrgqgpices which could be
considered discrimination in the supply of servjdrg which you do not consider
would be counter to the objectives of the non-disiration provisions, such as th
promotion of competition?

Do you consider that the non-discrimination pramis will affect the ability of
NBN Co and designated superfast network providechangecontracted terms
and conditions over time?

Would you consider any and all differences in teamd conditions to be
discriminatory? If not, what types of differencesutd be considered
discrimination for the purposes of these provistons

What impact have the non-discrimination provisibad or are likely to have on
your commercial negotiations in relation to acdesservices?

Exceptions to the non- discrimination provisions

7)

8)

9)

What do you consider would be ‘reasonable groufats\NBN Co or a
designated superfast network provider to belieat @ access seeker would fail
(to a material extent) to comply with the terms andditions on which it
complies with the relevant SAO?

As well as the stated examples of creditworthirsesbrepeated failures by an
access to comply with terms and conditions, arestbther types of conduct that
could give rise to ‘reasonable grounds’ to belithat an access seeker would
fail, to a material extent, to comply with termglaronditions on which it
complies with the relevant SAO?

What types of conduct should be considered allogvdldcrimination on the
basis of differences in creditworthiness? For eXanghould discrimination be
allowed only for failure to comply with terms andnaitions associated with
liabilities, indemnities and securities or are ottegms and conditions relevant?

Discrimination in favour of NBN Co or designategbstfast network provider

10)What factors should the ACCC consider when detarmgiwhether NBN Co or a

~NJ

e

designated superfast network provider has discatashin favour of itself?
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11)How might the ACCC, or another party, identify winet NBN Co or a designated
superfast network provider has complied with tlos4discrimination provision?

Discrimination in Part XIC regulatory instrumentsage by the ACCC

12)What factors should the ACCC consider when makmg@B or BROC to ensure
that it does not discriminate (directly or indilggtetween access seekers?

13)Do you consider that an AD or BROC made by the AGGHH terms and
conditions that differ in any way from those in {@ndsting access agreements
would have the effect of discriminating (eitheraditly or indirectly) between
access seekers?

Non-discrimination in carrying out related activities

14)What approach should the ACCC take in considerihgtiner particular conduct
is ‘discrimination between access seekers’ in #reying on of related activities?

15)Are there any existing and/or potential industrggbices which could be
considered discrimination in the carrying on oftetl activities and where
ACCC guidance is needed?

16)What are the practical implications of the non-dietation obligations, in
relation to ‘related activities’, for your businemsd its commercial negotiations?

17)Are there practical considerations that may litné &bility of NBN Co and
designated superfast network providers to carrgetated activities in a non-
discriminatory manner?

18)How should any such practical issues be factoredtire ACCC'’s approach to
non-discrimination?

Enfor cement of non-discrimination provisions

19)What factors should ACCC take into account wheermeining how to enforce
the non-discrimination provisions?

Form of the Statement of Differences

20)Should the ACCC require NBN Co or designated sagéerietwork providers to
set out why the differences do not contravene tdmediscrimination provisions?

21)lIs there additional information relating to indivial access agreements that the
ACCC should require a statement of differencesittude?

22)What ‘form’ should the statement of differenceseték.g. a marked up version of
any standard terms and conditions noting wheredleeant access agreement

differs or just a summary of the differences)?
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