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Executive Summary

This discussion paper commences the Australian @atigm and Consumer
Commission’s (ACCC) public inquiry into making adil access determination
(FAD) for the local bitstream access service (LBABgcause the LBAS is a newly
declared service, the ACCC does not currently ltketailed information regarding
the services being offered. This discussion paptrarefore preliminary in nature,
focusing on the issues to be covered in the FADtarsgek information from
industry regarding the services offered and thesesn which they are offered.

The ACCC is required to declare a Layer 2 bitstrsamice (hereafter referred to as
LBAS) by new provisions in thEompetition and Consumer Act 20(MCA) ! The
decision to declare the LBAS was made on 22 Fepr2@t2. The CCA also requires
that the ACCC commence a public inquiry into makamgFAD within 30 days after
the decision to declare a service.

An FAD sets base terms and conditions of acceadtxlared service. If an access
seeker cannot agree with an access provider ors tenich conditions of access, the
access seeker can rely on the FAD. However, iptrées come to a commercial
agreement, that agreement prevails over the FADBa@&xtent of any inconsistency.

The ACCC is seeking submissions on the conterti@HAD for the LBAS.
Submissions will be accepted until 23 March 2012.

The ACCC is seeking information on the followinguss:

= the nature of the current services that may beucegtby the LBAS declaration,
particularly the location and extent of these smwiand the commercial terms and
conditions under which they are supplied,

= the appropriate methodology for pricing the LBASsaggested pricing for the
LBAS,

= the appropriate regulatory period for the LBAS FAiDd
= the non-price terms and conditions that shoulchbrided in the LBAS FAD.

Once the ACCC has considered any submissionsttreatdives, the ACCC will issue
a draft FAD for further consultation with indust@t the end of this process, the
ACCC will issue the final FAD.

! Subsection 152AL(3C) of the CCA. Note that refererioehe CCA are references to those acts as amdryded
theTelecommunications Legislation Amendment (Nationaa@band Network Measures — Access
Arrangements) Act 2011

2 Subsection 152BCI(1) of the CCA.



1 Introduction

This discussion paper commences a public inquideu®art 25 of the
Telecommunications Act 199¥elco Act) into making a final access determioiati
(FAD) under section 152BC of tiigompetition and Consumer AGCA) for the
declared local bitstream access service (LBAS).HAP will provide a base set of
terms and conditions that access seekers canmefytleey are unable to come to a
commercial agreement with an access provider foesscto the LBAS.

The paper seeks submissions on the content ofBR&LFAD, particularly on:
= price terms for access to the LBAS, and
= non-price terms for access to the LBAS.

After considering submissions on the discussiorepape Australian Competition
and Consumer Commission (ACCC) will publish a drD for public comment
before making an FAD.

This discussion paper marks the beginning of th€8G inquiry into the terms and
conditions on which the LBAS service is offered. Agh, it is a preliminary
document whose main purpose is to seek furthernrdton from industry.

1.1 Legislative framework for final access determinations

Under section 152BCI(1) the ACCC is required to nomnce a public inquiry into a
proposal to make an access determination for amjyraeclared service. The public
inquiry must commence within 30 days after the sieaito declare the service is
made.

Pursuant to this requirement, this discussion papermences a public inquiry under
Part 25 of the Telco Act into making an FAD for theclared LBAS under section
152BC of the CCA.

As indicated above, an FAD provides a base sedrofd and conditions. If parties
come to an agreement on terms and conditions esactheir access agreement will
prevail over the FAD to the extent of any incoreisty>

The ACCC must have regard to the criteria specifieslibsection 152BCA(1) of the
CCA when making an access determination. Theserieriare:

= whether the determination will promote the long¥ienterests of end users
(LTIE) of carriage services or services supplied by meénarriage services

= the legitimate business interests of a carrietaori@age service provider who
supplies, or is capable of supplying, the declaesgtice, and the carrier’s or
provider’s investment in facilities used to suptiig declared service

= the interests of all persons who have rights totheealeclared service
= the direct costs of providing access to the dedlaszvice

= the value to a person of extensions, or enhanceaf@aipability, whose cost is
borne by someone else

3 Section 152BCC of the CCA.



= the operational and technical requirements necg$sathe safe and reliable
operation of a carriage service, a telecommuninatretwork or a facility

= the economically efficient operation of a carri@gevice, a telecommunications
network or a facility.

The ACCC may also take into account any other msathat it thinks are relevant
when making an FAD.Further detail on the new access regime and ieriter
making FADs can be found in Appendix B of this dission paper.

Compliance with an FAD is both a carrier licencedition and a service provider
rule> A breach of either a carrier licence conditioraaervice provider rule may lead
to a pecuniary penalty of up to $10 million for kaontraventior. Private action to
enforce an FAD may also be taken in the FederatCou

1.2 Background of the local bitstream access service

The ACCC made the decision to declare the LBAS#&&bruary 2012. The LBAS

is a Layer 2 bitstream service and is declared uswalasection 152AL(3) of the CCA.
By declaring a service, the ACCC is able to reguéaicess to that service. A declared
service is subject to the standard access obliggtishich require that an access
provider must:

= supply the service to an access seeker on request,

= ensure that the quality and fault handling of theviee provided to the access
seeker is equivalent to that which it provideslifsand

= allow interconnectiof.

As part of the ‘level playing field arrangementstroduced into the CCA and the
Telco Act by theTelecommunications Legislation Amendment (Nati@naadband
Network Measures — Access Arrangements) Act 28BN Access Arrangements
Act), the ACCC is required to declare a Layer 2tbitam servicd The LBAS
declaration will take effect when the relevant psans of the NBN Access
Arrangements Act commence. The latest date thaethmvisions may commence is
13 April 2012.

The service description for the LBAS can be fouméppendix A. Further
information regarding this service can be founthim ACCC’sLayer 2 bitstream
service description: Final Repoffebruary 2012) on the ACCC'’s website.

4 Subsection 152BCA(3) of the CCA.

5 Sections 152BCO and 152BCP of the CCA.

6 Section 570 of the Telco Act.

7 Section 152BCQ of the CCA.

8 Section 152AR of the CCA.

9 Subsection 152AL(3C) of the CCA. Note that referenoae Telco Act and the CCA are references to those
acts as amended by tlfielecommunications Legislation Amendment (Nationah&8and Network Measures
— Access Arrangements) Act 2011

10 Seehttp://www.accc.gov.au/content/index.phtml/item @2 378




2 Consultation process

The ACCC is required to commence a public inquitp imaking an FAD within 30
days after declaring a serviteOnce a public inquiry has commenced, the ACCC
must make a decision on making an FAD within sixiths. This period may be
extend by a further six months if the ACCC explatms reasons for the extension.

The ACCC requests written submissions to this disicun paper from interested
parties before 5.00 pm @3 March 2012.

The ACCC encourages industry participants, otrekestolders and the general
public to make submissions to the ACCC to assistdtetermining an FAD for the
LBAS. The ACCC invites submissions on the sped#fsties identified in this
discussion paper, the statutory criteria the ACQ&Stnapply under subsection
152BCA(1) of the CCA, and any other matters thapoedents consider relevant.

After considering submissions on the discussiorepape ACCC will publish a draft
FAD for public comment before making an FAD for (H&AS.

To foster an open, informed and consultative precals submissions will be
considered as public submissions and will be postetthe ACCC's website. If
interested parties wish to submit commercial-infnce material as part of their
submission to the ACCC, parties should submit lagpublic and commercial-in-
confidence version of their submission. The pubdicsion of the submission should
clearly identify the commercial-in-confidence mé&kby replacing the confidential
material with an appropriate symbol or ‘c-i-c’.

The ACCC-AER information policy: the collection, uselatsclosure of information
sets out the general policy of the ACCC and thetralian Energy Regulator (AER)
on the collection, use and disclosure of informati&y copy of the guideline can be
downloaded from the ACCC website:
http://www.accc.gov.au/content/index.phtml/itemiBg 91

The ACCC prefers to receive submissions in eleatrfmym, either in PDF or
Microsoft Word format, which allows the submisstent to be searched.

Please forward submissionsaocessdeterminations@accc.gobgu
23 March 2012.

For further information, please contact:

Kathryn Wood

Communications Group

Australian Competition and Consumer Commission
Email: kathryn.wood@accc.gov.au

Phone: (02) 9230 3895

11 Subsection 152BCI(1) of the CCA.
12 3ection 152BCK of the CCA.



3 Nature of services provided

The ACCC has recently made the decision to det@r&BAS and published a
service description for the service. The ACCC gureed to declare a Layer 2
bitstream service, which it described as the |lbitatream access service, by the new
subsection 152AL(3C) of the CCAWithin 30 days after making the decision to
declare the LBAS, the ACCC must commence a pubtjairy into making an FAD.
This section outlines the services that may beuregtby the LBAS declaration and
seeks submissions on the nature of services clyteging provided.

The declaration captures all Layer 2 bitstreamisesvthat will be offered in

fulfilment of the new Parts 7 and 8 of the Telca Amown as the level playing field
provisions. Those parts require that providersief’ fixed line networks that are
capable of a transmission rate of 25 Megabits peorsd (Mbs) must supply a Layer 2
bitstream service and must only supply serviceswalholesale level’ These

networks are known as designated superfast telecmications network$>

The level playing field legislation envisages thatetwork owner will sell access to
its fixed line network (at Layer 2 of the OSI moydiel retail service providers (RSPs)
who will then sell products to end-users. The Erpgtary Memorandum states that
the level playing field provisions are designed:

to ensure that other providers of superfast broadlip@tworks in Australia can provide to
consumers outcomes similar to those available eINBN and ensure that NBN Co operates
on a more level regulatory playing field to asgisb achieve the range of objectives for which
it has been establishéd.

Because this is a newly declared service and ttveomnkes under consideration will
have been built or upgraded after 1 January 20EIACCC seeks information from
industry regarding the nature of the market fos gervice.

Questions on which the ACCC seeks views:

1) Which currently operational networks are designatgaerfast
telecommunications networks under section 152AGkefCCA? Who operates
these networks?

2) What types of access technologies are used in treramrks? Fibre, hybrid fibret
coaxial (HFC), copper?

3) How many customers do these designated superfasbtemunications networks
serve? How many customers can they potentiallyeServ

\*2)

4) What geographic area do these designated supttesbmmunications networks
serve?

5) Do these networks currently (as at February 201f2) aholesale access? If so,|at
what network layer and under what terms?

13 Subsection 152AL(3C) of the CCA was inserted byTtakecommunications Legislation Amendment (National
Broadband Network Measures — Access Arrangement)04dt Subsection 152AL(3C) will commence on
13 April 2012 at the latest.

14 ‘New’ refers to networks that are built or upgrddster 1 January 2011 so that they are capalse of
transmission rate of 25 Mbs, see sections 141 48aflthe Telco Act.

15 See section 152AGA of the CCA.

16 Revised Explanatory Memorandum, Telecommunicati@ggslation Amendment (National Broadband
Network Measures — Access Arrangements) Bill 2011686.



| 6) On what terms do/did these networks offer retailises to end-users?

4 Methodology for pricing LBAS

This section outlines issues relating to the pgahthe LBAS. The CCA requires

that an access determination contain terms andtoamglrelating to price or a

method of ascertaining pricéBecause the LBAS is a new service, the ACCC has
little information as to the current pricing of geetypes of services. The ACCC seeks
submissions from interested parties on what ispgmagoriate pricing methodology for
the LBAS.

A possible price or a pricing methodology of theABwill need to be assessed
against the criteria in subsection 152BCA(1) of @@A. The criteria include, most
relevantly for the consideration of pricing, whetkige determination will promote the
long-term interests of end-users, the legitimatarn®ss interests of the provider, and
the direct costs of providing access. The critareadescribed in further detail in
Appendix B of this paper.

Questions on which the ACCC seeks views:
7) What are the access provider’s costs in providieglBAS?

8) Do costs vary depending on access medium, e.@ Vikra vis HFC? If so, should
regulated prices vary between different access umesf?

9) Do costs vary depending on the size and/or locatidhe designated superfast
telecommunications network? If so should regulgtecks vary depending on
those factors?

Current industry pricing structure

As the LBAS is a new service, the ACCC does notldetailed information on the
pricing structure that is used in the industrytfos service or for any services such as
wholesale fibre services. The ACCC is interestethéncommercial arrangements of
industry and the applicability of these arrangeméentregulated pricing.

Questions on which the ACCC seeks views:

10)How are commercial prices for the LBAS or like seeg structured?

11)Are these prices differentiated by port speed? @yrdoad quota? If so, how?
12)Do these prices include any backhaul component?

13)Do retail service providers need to purchase angthesides access to the
customer access line to provide a customer witiices? If so, what products
need to be purchased and how are the commerataispior these products
structured?

14)What are the charges that are meaningfully neeuledd a service such as the
LBAS? For example is it necessary to set: a commecharge, a monthly charge
a disconnection charge, or a churn charge?

15)Which of the above charges needs to be regulatedgsore access to the LBAS?
Which charges can be set by market forces?

17 Subsection 152BC(8) of the CCA.



Pricing methodologies
The ACCC considers that any pricing methodologthefLBAS needs to ensure that:

= the service provider is adequately compensateth@rebver- nor under-
compensated)

= the service is provided efficiently, and
= any regulated price is set efficiently.

A key consideration in choosing a pricing methodgle what pricing methodology
will create incentives for efficient investmentand use of infrastructure and at the
same time promote competition. Historically this va/olved choosing a pricing
methodology that is cost based.

In previous pricing processes, the ACCC has consitiearious different pricing
methodologies, including®

= bottom-up forward-looking long-run incremental gastch as a total service long-
run incremental cost approach

= top-down forward-looking long-run incremental castng historical accounting
values for assets and making optimisation andieffay adjustments where
necessary

= fully allocated cost, where actual costs are atled#o particular services,
= benchmarking of prices — international and domeatid

» a building block cost model, where each cost caiefpy the regulated business is
added together to determine the business’s totahtee requirement.

Because of the lack of detailed information regagdhe LBAS at this stage and the
fact that the service is newly declared, the ACE€ks information regarding the
most appropriate approach or methodology for deteng prices for the LBAS.

Questions on which the ACCC seeks views:

16)Are any of the above pricing approaches appropfaatpricing the LBAS? What
information would be required to implement suctapproach?

17)lIs there a different pricing approach, not menttabove, that would be more
appropriate? What information would be requirethiplement such an approacn?

5 Duration of access determination

Subsection 152BCF(5) of the CCA specifies that@ess determination must have
an expiry date. Because the LBAS declaration doégxpire, it is not possible to
align the expiry date of the access determinatiith thie expiry of the declaration as
envisaged by subsection 152BCF(6) of the CCA.

The ACCC seeks submissions on the appropriateidorat the LBAS FAD. Factors
that may influence the duration include: the neddgulatory certainty and the need
for flexibility to adapt to a changing environment.

18 See: ACCCPomestic Transmission Capacity Service: An AQ&Eussion Papeeviewing pricing of the
domestic transmission capacity servié@ril 2010; ACCC Review of the 1997 telecommunications access
pricing principles for fixed line services: Draf¢port September 2010; ACCOomestic Mobile
Terminating Access Service (MTAS): Public Inquiryniake an Access Determination: Discussion Paper
June 2011.



Questions on which the ACCC seeks views:
18)What is an appropriate duration for the LBAS FAD?

6 Non-price terms and conditions

In access determinations for other declared ses\ttee ACCC has included non-price
terms and condition. Those terms are based on the ACO@adel Non-Price
Terms & Conditions Determination 2008008 Model Termsj°

The 2008 Model Terms that could be consideredrfcusion in an LBAS FAD cover
the following areas:

(@) billing and notifications

(b) creditworthiness and security

(c) liability (risk allocation)

(d) general dispute resolution procedures
(e) confidentiality

(H communication with end users

(g) network modernisation and upgrade
(h) suspension and termination

(i) facilities access

The above list does not include all clauses from2008 Model Terms because some
will not apply to the LBAS.

The ACCC seeks submissions on which of the abowepnice terms and conditions
should be included in the LBAS FAD. It also seelismissions on any other terms
and conditions that should be included.

Questions on which the ACCC seeks views:

19)Which non-price terms and conditions from the 2Blel Terms should be
included in the LBAS FAD?

20)Are there any modification to the 2008 Model Temasessary to make them
appropriate for inclusion in the LBAS FAD? If sde@se include detalils.

21)Are there any other non-price terms and conditgruld be included in the
LBAS FAD? If so, please include details.

19 These access determinations can be found on thist&egf Access Determinations on the ACCC website:
http://www.accc.gov.au/content/index.phtml/itemle1851

20 The 2008 Model Terms can be found on the ACCC’s welasi
http://www.accc.gov.au/content/index.phtml?item|d9888.




7 Summary of questions on which the ACCC seeks
views
Submissions should address the following matters:

1) Which currently operational networks are designatgaerfast
telecommunications networks under section 152AG#kefCCA? Who operates
these networks?

2) What types of access technologies are used in tretamrks? Fibre, hybrid fibre-
coaxial, copper?

3) How many customers do these designated superfasbtemunications networks
serve? How many customers can they potentiallyeServ

4) What geographic area do these designated supttesbmmunications networks
serve?

5) Do these networks currently (as at February 201f2) aholesale access? If so, at
what network layer and under what terms?

6) On what terms do/did these networks offer retawises to end-users?
7) What are the access provider’s costs in providmegltBAS?

8) Do costs vary depending on access medium, e.g VbHFC? If so should
regulated prices vary between different access umesf?

9) Do costs vary depending on the size and/or locatidhe designated superfast
telecommunications network? If so should regulgtecks vary depending on
those factors?

10)How are commercial prices for the LBAS or like sees structured?
11)Are these prices differentiated by port speed? &yrdoad quota? If so, how?
12)Do these prices include any backhaul component?

13)Do retail service providers need to purchase angthesides access to the
customer access line to provide a customer withices? If so, what products
need to be purchased and how are the commerataispior these products
structured?

14)What are the charges that are meaningfully neeuzledd a service such as the
LBAS? For example is it necessary to set: a commecharge, a monthly charge,
a disconnection charge, or a churn charge?

15)Which of the above charges needs to be regulatedgore access to the LBAS?
Which charges can be set by market forces?

16)Are any of the pricing approaches listed on pages®appropriate for pricing the
LBAS? What information would be required to implerhsuch an approach?

17)lIs there a different pricing approach, not mentiabove, that would be more
appropriate? What information would be requirethiplement such an approach?

18)What is an appropriate length for the regulatonyquefor the LBAS FAD?

19)Which non-price terms and conditions from the 2B@flel Terms should be
included in the LBAS FAD?



20)Are there any modifications to the 2008 Model Temasessary to make them
appropriate for inclusion in the LBAS FAD? If sdease include detalils.

21)Are there any other non-price terms and conditghld be included in the
LBAS FAD? If so, please include details.

10



Appendix A: LBAS service description

The local bitstream access service is a point totgervice for the carriage of
communications in digital form betweemetwor k-network interface and a
user-network interface supplied using designated superfast
telecommunications network that is:

(a) aLayer 2 bitstream service; and
(b) asuperfast carriage service.
This declaration does not apply to services sugpbe capable of being supplied:
(a) using a specified network; or
(b) using a specified local access line; or
(c) by a specified owner of a local access line;

where that network, local access line or ownenéssubject of a Ministerial
exemption under section 141A or statutory exemptiater subsection 141B(3)
or 141B(4) of thel'elecommunications Aand any conditions that apply to the
exemption are satisfied.

Definitions

Where words or phrases used in this declaratiodefieed in theCompetition
and Consumer Act 201dr theTelecommunications Act 199hey have the
meaning given in the relevant Act.

Layer 2 bitstream service has the meaning given in section 152AC of the
Competition and Consumer Act 2010

designated superfast telecommunications network has the meaning given in
subsection 152AGA of theompetition and Consumer Act 2010

anetwork-network interface means an interface provided by an access provider
at apoint of interconnection where the access seeker’s telecommunications
network can interface to the access provideéesgnated superfast
telecommunications networ k

apoint of interconnection is a physical point of interconnection which alkthe
interconnection of facilities in accordance witlbsection 152AR(5) of the
Competition and Consumer Act 2010

superfast carriage service has the meaning given in section 152AC of the
Competition and Consumer Act 2010

auser-network interface means an interface located at a physically defereti
user’s premises where the access providsgnated superfast
telecommunications network is present to an end-user

11



Appendix B: Legislative framework for access
determinations

The telecommunications access regime containednnC of theCompetition and
Consumer Act 201(CCA) was amended with effect from 1 January 20l the
Telecommunications Legislation Amendment (Competénd Consumer
Safeguards) Act 20(@CACS Act). The amendments replace the previous
negotiate/arbitrate framework with a range of ddéfe access mechanisms, including
up-front access determinations.

The new access regime enables the ACCC to setltpfene and non-price terms in
access determinations. An access determinatioroniyl apply where there is no
commercial agreement between the access seekeaseess provider. The access
determinations create a benchmark which accesgisee#n fall back on while still
allowing parties to negotiate different terms.

Access determinations can be interim or final. Véheacess determinations specify
terms and conditions of access they must incluges@nd conditions relating to

price (or a method of ascertaining a price) and alay contain non-price terms,
although this is not compulsofyCompliance with access determinations is a carrier
licence condition and a service provider rtfi@he access determinations do not
apply to the extent they are inconsistent withaasiother instruments and
agreements, including access agreements betwetspar

Public inquiry

The access regime requires the ACCC to considemmalccess determinations for
all declared services. For a newly declared sertimeACCC must commence a
public inquiry into making an access determinatioiinin 30 days after the
declaration is mad&. The ACCC must make an FAD within 6 months of
commencing a public inquiry. The ACCC can exteralttime frame for making an
FAD by up to 6 month&

Content of access determinations

Section 152BC of the CCA specifies what an accessrghination may contain.
These include, among other things, terms and dongdibn which a carrier or
carriage service provider (CSP) is to comply with standard access obligations
provided for in the CCA and terms and conditiona@ess to a declared service.
Access determinations can make different provisieitis respect to different access
providers or access seekéts.

Fixed principles provisions

An access determination may contain a fixed priesiprovision, which allows a
provision in an access determination to have airgxlate after the expiry date of the

21 Subsection 152BC(3) of the CCA.

22 sections 152BCO and 152BCP of the CCA.
2 Section 152BCC of the CCA.

24 Subsection152BCI(1) of the CCA.

2 Subsections 152BCK(2) and (3) of the CCA.
% Subsection 152BC(5) of the CCA.

12



access determinatidhSuch a provision would allow the ACCC to ‘lock mterm so
that it would be consistent across multiple acdeterminations.

Varying an access determination

Section 152BCN allows the ACCC to vary or revokeaaoess determination. A fixed
principles provision cannot be varied or removelkssthe access determination sets
out the circumstances in which the provision candréed or removed, and those
circumstances are preséfit.

Commencement and expiry provisions

Section 152BCF of the CCA sets out the commencearahexpiry rules for access
determinations. An access determination must haexpiry date”

Criteria to consider when making an access determination

The ACCC must have regard to the criteria specifieslibsection 152BCA(1) of the
CCA when making an access determination. Theserieriare:

= whether the determination will promote the long¥ienterests of end users
(LTIE) of carriage services or services suppliedrimBans of carriage services

= the legitimate business interests of a carrietaori@age service provider who
supplies, or is capable of supplying, the declaesgtice, and the carrier’s or
provider’s investment in facilities used to suptiig declared service

= the interests of all persons who have rights totheealeclared service
= the direct costs of providing access to the dedlaszvice

= the value to a person of extensions, or enhanceaf@aipability, whose cost is
borne by someone else

= the operational and technical requirements necg$sathe safe and reliable
operation of a carriage service, a telecommuninatreetwork or a facility

= the economically efficient operation of a carriagevice, a telecommunications
network or a facility.

The subsection 152BCA(1) criteria mirror the repdadection 152CR(1) criteria that
the ACCC was required to take into account in mglariinal determination in an
access dispute. The ACCC intends to interpretubsection 152BCA(1) criteria in a
similar manner to that used in access disputes.

Subsection 152BCA(2) sets out other matters tlreeADCC may take into account in
making access determinations.

Subsection 152BCA(3) allows the ACCC to take intoaunt any other matters that it
thinks are relevant.

The ACCC'’s initial views on how the legislativeteria in section 152BCA should be
interpreted for the access determination processetrout below.

27 Subsection 152BCD of the CCA.
2 Subsection 152BCN(4) of the CCA.
2% Subsection 152BCF(5) of the CCA.

13



Paragraph 152BCA(1)(a)

The first criterion for the ACCC to consider wheaking an access determination is
‘whether the determination will promote the longrtenterests of end users of
carriage services or of services supplied by meénarriage services’.

The ACCC has previously published a guideline erpig what it understands by the
phrase ‘long-term interests of end users’ in thetext of its declaration
responsibilities® This approach to the LTIE was also used by th€&Gn making
determinations in access disputes. The ACCC corssttlat the same interpretation is
appropriate for making an access determinatiothi®LBAS.

In the ACCC'’s view, particular terms and conditigmemote the interests of end
users if they are likely to contribute towards phevision of:

= goods and services at lower prices
= goods and services of a high quality, and/or
= a greater diversity of goods and servites.

The ACCC also notes that the Australian Competifighunal (Tribunal) has offered
guidance in its interpretation of the phrase ‘ldagn interests of end users’ (in the
context of access to subscription television ses)ic

Having regard to the legislation, as well as thielgmice provided by the Explanatory

Memorandum, it is necessary to take the followirgjters into account when applying the
touchstone — the long-term interests of end users:

*End users: “end users” include actual and potépisers of the service]...

*Interests: the interests of the end users liebitaiming lower prices (than would
otherwise be the case), increased quality of seraxl increased diversity and scope
in product offerings. ...[T]his would include accessnnovations ... in a quicker
timeframe than would otherwise be the case ...

*Long-term: the long-term will be the period ovehiah the full effects of the ...
decision will be felt. This means some years, bsingicient time for all players
(being existing and potential competitors at theowss functional stages of the ...
industry) to adjust to the outcome, make investndeatsions and implement growth
— as well as entry and/or exit — stratedfes.

To consider the likely impact of particular termmglaconditions on the LTIE, the
CCA requires the ACCC to have regard to whethetdhms and conditions are likely
to result in:

= promoting competition in markets for carriage seegiand services supplied by
means of carriage services

= achieving any-to-any connectivity, and

= encouraging the economically efficient use of, aadnomically efficient
investment in:

o the infrastructure by which listed carriage sersiaee supplied, and

80 ACCC, Telecommunications services — declaration prowisi@ guide to the declaration provisions of Part
XIC of the Trade Practices Acluly 1999, in particular pp. 31-38.

3L ibid., p. 33.

32 Seven Network Limited (No f§004] ACompT 11 at [120].
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o any other infrastructure by which listed services ar are likely to
become, capable of being suppli&d.

Promoting competition

In assessing whether particular terms and conditahi promote competition, the
ACCC will analyse the relevant markets to which dleelared service is an input and
consider whether the terms set in those marketsverbstacles to end users gaining
access to carriage services and services supplietehns of carriage services.

Obstacles to accessing these services includeittes guality and availability of the
services and the ability of competing providerptovide telephony and broadband
services.

The ACCC is not required to precisely define thepscof the relevant markets in
which the declared services are supplied. The AC@tiders that it is sufficient to
broadly identify the scope of the relevant markity to be affected by the ACCC’s
regulatory decision.

The ACCC'’s view is that the relevant markets fa purpose of making an access
determination for the LBAS are:

= the market for the wholesale supply of Layer 2tte&m services, and
= the market for the wholesale and retail supply aydr 3 bitstream services.

Any-to-any connectivity

The CCA gives guidance on how the objective of emgny connectivity is achieved.
It is achieved only if each end user who is supphéth a carriage service that
involves communication between end users is abt®momunicate, by means of that
service, with each other end user who is supplighl the same service or a similar
service. This must be the case whether or notrideusers are connected to the same
telecommunications networR.

The ACCC considers that this criterion is relevan¢nsuring that the terms and
conditions contained in FADs do not create obstafdethe achievement of any-to-
any connectivity.

Efficient use of and investment in infrastructure

In determining the extent to which terms and coodg are likely to encourage the
economically efficient use of and investment irrastructure, the ACCC must have
regard to:

= whether it is, oris likely to become, technicdtasible for the services to be
supplied and charged for, having regard to:

o the technology that is in use, available or likelyoecome available

o whether the costs involved in supplying and chaydar, the services are
reasonable or likely to become reasonable, and

33 Subsection 152AB(2) of the CCA.

34 Subsection 152AB(4) of the CCA. This approach issistant with the approach adopted by the Tribumal i
Telstra Corporations Limited (No $2007] A CompT 3 at [92]Telstra Corporation Limited2006] A
CompT at [97], [149].

35 Subsection 152AB(8) of the CCA.
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o the effects or likely effects that supplying andiajing for the services
would have on the operation or performance of tetfeaunications
networks

= the legitimate commercial interests of the suppliesuppliers of the services,
including the ability of the supplier or suppli¢csexploit economies of scale and
scope

= incentives for investment in the infrastructurevityich services are supplied; and
any other infrastructure (for example, the NBNMWtyich services are, or are
likely to become, capable of being supplied, and

= the risks involved in making that investméht.

The objective of encouraging the ‘economically@éint use of, and economically
efficient investment in ... infrastructure’ requiran understanding of the concept of
economic efficiency. Economic efficiency consistshwee components:

= productive efficiency — this is achieved where indiial firms produce the goods
and services that they offer at least cost

= allocative efficiency — this is achieved where piiges of resources reflect their
underlying costs so that resources are then a#iddattheir highest valued uses
(i.e. those that provide the greatest benefitiraddd costs)

= dynamic efficiency — this reflects the need forustties to make timely changes
to technology and products in response to chamgesrisumer tastes and in
productive opportunities.

On the issue of efficient investment, the Tribumad stated that:

...An access charge should be one that just allovexeess provider to recover the costs of
efficient investment in the infrastructure necegsarmrovide the declared servite.

...efficient investment by both access providers arxkss seekers would be expected to be
encouraged in circumstances where access chargesetdo ensure recovery of the efficient
costs of investment (inclusive of a normal retunrirovestment) by the access provider in the
infrastructure necessary to provide the declaredc=®

...access charges can create an incentive for apoaggers to seek productive and dynamic
efficiencies if access charges are set having detgethe efficient costs of providing access to
a declared servicg.

Paragraph 152BCA(1)(b)

The second criterion requires the ACCC to consitierlegitimate business interests
of the carrier or provider’ when making an FAD.

In the context of access disputes, the ACCC corsildiénat it was in the access
provider’s legitimate business interests to eanoranal commercial return on its
investment? The ACCC is of the view that the concept of ‘legite business
interests’ in relation to FADs should be interpcete a similar manner, consistent
with the phrase ‘legitimate commercial interests2d elsewhere in Part XIC of the
CCA.

38 Subsections 152AB(6) and (7A) of the CCA.

87 Telstra Corporation Ltd (No. 32007] ACompT 3 at [159].

%8 ibid. at [164].

% ibid.

40 ACCC,Resolution of telecommunications access dispueguide,March 2004 (revised) (Access Dispute
Guidelines), p. 56.
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For completeness, the ACCC notes that it woulchlibe access provider’s legitimate
business interests to seek to recover its costelhss a normal commercial return on
investment having regard to the relevant risk imedl However, an access price
should not be inflated to recover any profits theesgs provider (or any other party)
may lose in a dependent market as a result ofrthésgion of acces$'

The Tribunal has taken a similar view of the expi@s ‘legitimate business
interests™?

Paragraph 152BCA(1)(c)

The third criterion requires the ACCC to considée’‘interests of all persons who
have the right to use the service’ when making AD.F

The ACCC considers that this criterion requires ihave regard to the interests of
access seekers. The Tribunal has also taken thisagh*® The access seekers'
interests would not be served by higher access®t declared services, as it would
inhibit their ability to compete with the accessyader in the provision of retail
services

People who have rights to currently use a declseedce will generally use that
service as an input to supply carriage servicea,sarvice supplied by means of
carriage service, to end users.

The ACCC considers that this class of persons hasterest in being able to

compete for the custom of end users on the basieofrelative merits. This could be
prevented from occurring if terms and conditiongaofess favour one or more service
providers over others, thereby distorting the catitipe process?

However, the ACCC does not consider that this oitecalls for consideration to be
given to the interests of the users of these ‘doneas’ services. The interests of end
users will already be considered under other caiter

Paragraph 152BCA(1)(d)

The fourth criterion requires that the ACCC consitlee direct costs of providing
access to the declared service’ when making an FAD.

The ACCC considers that the direct costs of prangjdiccess to a declared service are
those incurred (or caused) by the provision of sgcand includes the incremental
costs of providing access.

The ACCC interprets this criterion, and the us¢hefterm ‘direct costs’, as allowing
consideration to be given to a contribution to iadi costs. This is consistent with the
Tribunal’s approach in an undertaking decisidA contribution to such apportioned
costs can also be supported by other criteria.

However, the criterion does not extend to compémsdbr loss of any ‘monopoly
profit’ that occurs as a result of increased coritipet*’

41 ACCC,Access pricing principles—telecommunicatiahdy 1997 (1997 Access Pricing Principles), p. 9.

42 Telstra Corporation Limitef2006] ACompT 4 at [89].

43 Telstra Corporation Limitef2006] ACompT 4 at [91].

*ibid.

5 ibid.

46 Application by Optus Mobile Pty Limited and Optusvdirks Pty Limited2006] ACompT 8 at [137].

47 See Explanatory Memorandum for the Trade Prac#icrendment (Telecommunications) Bill 1996, p. 44:
[T]he ‘direct’ costs of providing access are inteddo preclude arguments that the provider shoalld b
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The ACCC also notes that the Tribunal (in anotheteutaking decision) considered
the direct costs criterion ‘is concerned with emmsgithat the costs of providing the
service are recoveredf The Tribunal has also noted that the direct cosisd
conceivably be allocated (and hence recoverednumaber of ways and that
adopting any of those approaches would be consisiémthis criterion®*®

Paragraph 152BCA(1)(e)

The fifth criterion requires that the ACCC consitthe value to a party of extensions,
or enhancements of capability, whose cost is bbyr@meone else’ when making an
FAD.

In the 1997 Access Pricing Principles, the ACCQGesta

This criterion requires that if an access seekhapeces the facility to provide the required
services, the access provider should not attemgcimver for themselves any costs related to
this enhancement. Equally, if the access providestranhance the facility to provide the
service, it is legitimate for the access provideincorporate some proportion of the cost of
doing so in the access prite.

The ACCC considers that this application of parpgrd52BCA(1)(e) is relevant to
making FADSs.

Paragraph 152BCA(1)(f)

The sixth criterion requires the ACCC to considbe ‘operational and technical
requirements necessary for the safe and relialdeatipn of a carriage service, a
telecommunications network or a facility’ when nrakian FAD.

The ACCC considers that this criterion requires taams of access should not
compromise the safety or reliability of carriagevémes and associated networks or
facilities, and that this has direct relevance whgecifying technical requirements or
standards to be followed.

The ACCC has previously stated in the context oflehmon-price terms and
conditions, it is of the view that:
...this consideration supports the view that modehteand conditions should reflect the safe
and reliable operation of a carriage service, ®fanunications network or facility. For

instance, the model non-price terms and conditétwosild not require work practices that
would be likely to compromise safety or reliabiltfy

The ACCC considers that these views will applyalation to the paragraph
152BCA(1)(f) criterion for the making of FADs.

Paragraph 152BCA(1)(g9)

The final criterion of subsection 152BCA(1) of tB€A requires the ACCC to
consider ‘the economically efficient operation afaariage service, a
telecommunications network facility or a facilityhen making an FAD.

The ACCC noted in the Access Dispute Guidelinesh@context of arbitrations) that
the phrase ‘economically efficient operation’ emiesdhe concept of economic
efficiency as discussed earlier under the LTIE.tT$at calls for a consideration of

reimbursed by the third party seeking access fosequential costs which the provider may incur eesalt
of increased competition in an upstream or dowastrenarket.

48 Telstra Corporation Limiteg2006] ACompT 4 at [92].

9 ibid. at [139].

501997 Access Pricing Principles, p. 11.

51 ACCC, Final determination — Model Non-price Terms and dtiads, November 2008, p. 8.
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productive, allocative and dynamic efficiency. Thecess Dispute Guidelines also
note that in the context of a determination, theC&Omay consider whether particular
terms and conditions enable a carriage servigesdaimunications network or

facility to be operated efficienty’.

Consistent with the approach adopted by the Tribuneonsidering an undertaking,
the ACCC considers that in applying this criteridins relevant to consider the
economically efficient operation of:

= retail services provided by access seekers usagadbess provider’s services or
by the access provider in competition with thoseeas seekers, and

= the telecommunications networks and infrastructised to supply these
services’?

Subsection 152BCA(2)

Subsection 152BCA(2) of the CCA provides that, @king an access determination
that applies to a carrier or carriage service levivho supplies, or is capable of
supplying, the declared services, the ACCC matdfcarrier or provider supplies
one or more eligible servicétake into account:

= the characteristics of those other eligible ses/ice

= the costs associated with those other eligibleisesv

= the revenues associated with those other eligééces, and
= the demand for those other eligible services.

The Explanatory Memorandum states that this promig intended to ensure that the
ACCC, in making an access determination, does orgider the declared service in
isolation, but also considers other relevant sesfitAs an example, the Explanatory
Memorandum states:
...when specifying the access price for a declaredcgewhich is supplied by an access
provider over a particular network or facility, tA€CC can take into account not only the

access provider’s costs and revenues associatedhgideclared service, but also the costs
and revenues associated with other services sdppiier that network or facilityf

Subsection 152BCA(3)

This subsection states the ACCC may take into adcany other matters that it
thinks are relevant when making an FAD.

52 Access Dispute Guidelines, p. 57.

53 Telstra Corporation Limite2006] ACompT 4 at [94]-[95].

54 Eligible service’ has the same meaning as inised52AL of the CCA.

%5 Explanatory Memorandum, Telecommunications Lagjish Amendment (Competition and Consumer
Safeguards) Bill 2010, p. 178.

% ibid.
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