Report in relation to the ACCC inquiry

into NBN wholesale service standards

Martin Cavel

| have been instructed by counsel for NBN Co Limited (NBN Co) to
prepare an expert report on certain aspects of NBN Co’s wholesale
service levels. This request is associated with the announcement by the
ACCC of a public inquiry into those standards.

| have read, understood and complied with the “Expert Evidence
Practice Note (GPN-EXPT)” supplied to me by counsel for NBN Co —
Webb Henderson. I agree to be bound by the terms of the Practice Note.
My opinions are based wholly or substantially on the specialised
knowledge arising from my training, study and experience as described
in my curriculum vitae in Exhibit 2.

In my analysis, | have relied upon several additional academic works,
and certain materials provided to me by Webb Henderson, as further
described or referenced in this report. My instructions, which are
provided in Exhibit 3, identify the questions which | am requested to
answer.

But first | set out my summary of the key facts underlying the current
Issue, and then make some general observations and some related
contextual points.

! Department of Law, London School of Economics, Houghton Street, London
WC2A 2AE, UK. Visiting Professor, London School of Economics; previously
deputy panel chair of the UK Competition & Markets Authority and professor at
Warwick Business School. A curriculum vitae is attached as Exhibit 2.



Summary

The question whether NBN Co’s service quality standards need
regulating is a complex one. | believe it is productive to approach it by
examining the law and economics that underpin the ‘contracts vs.
regulation’ literature, which is relevant to many network industry
Issues.

This literature shows that command and control regulation may be
required in some circumstances, but that in other situations, contracting
(which has been described as a form of ‘self-regulation’) between
properly matched counterparties will create efficient outcomes. Self-
regulation can provide a framework for counterparties to deploy their
combined information efficiently; it also facilitates on-going
collaboration in the interest of end users.

In practice, the present case is a combination of both modes of
governance, as the commercial relationship between NBN Co and the
retail service providers (RSPs) is regulated as to price by the ACCC,
and service quality at both the wholesale and retail levels is supervised
by the ACCC, ACMA and the relevant Minister in an unusually
crowded regulatory space.

In what follows I address a number of specific questions. In answering
them I make the following points:

e NBN Co and the RSPs have a shared interest in promoting demand
by end users for broadband products. This provides them with an
incentive jointly and separately to maintain a satisfactory quality of
service, creating a broad alignment of service quality objectives
along the value chain.

e As a Government-owned firm operating on a structurally separated,
wholesale-only basis, with a mission to ‘complete the network’,
NBN Co has a particular incentive to improve and maintain service



standards, to promote the take up of its services, and thus achieve
revenue growth.

This is enforced not only by contract with the RSPs but also by
existing regulatory measures, the further threat of significant
regulatory intervention and vigorous public scrutiny.

The relative bargaining power of NBN Co and the RSPs is affected
by the concentrated nature of the RSP market, and the existence of
a uniform contract for all RSPs that acquire wholesale services from
NBN Co.

Each side’s bargaining strength varies with its ‘bypass’ or ‘outside
options’. NBN Co has no other outlet to market than through the
RSPs. A decline in service standards which leads to more customer
withdrawal from the fixed market might hit NBN Co harder than the
largest RSPs, whose mobile affiliates could benefit from such a
withdrawal.

In the current context, the distribution of bargaining power between
NBN Co and RSPs is not obviously skewed.

Regulating service quality is often more complex than regulating
price. A process of negotiation by parties combining to meet end
user demand may be able to deploy more and better information in
setting and delivering target levels of performance and operating
compensation schemes.

It is noticeable that RSPs do not pass on the compensation payments
which NBN Co makes under its contract to individual customers.
This raises an issue of distributive justice, and is likely to leave
customers with a sense of grievance.

These and other considerations lead me to conclude on the evidence
| have seen that the regulation of NBN Co’s service levels would not
currently promote the long-term interests of end users.
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Introductory considerations
The relationships under examination

| have attempted to summarise in the following simplified way what |
consider, from the standpoint of my report, to be the essential nature of
the relationships among the principal parties: NBN Co and the various
RSPs, the regulators involved (the ACCC and the ACMA) and the end
users of the service.

e NBN Co is a Government-owned provider of wholesale-only access
services; it cannot offer retail services, and operates in the wholesale
level of the market.

e NBN Co has been subject to a sequence of ‘Statements of
Expectations’ from the Australian Government, which specify its
objectives.

e Telstra and Optus are retiring their legacy fixed access networks and
migrating to the NBN. These players will acquire wholesale access
services from NBN Co to service downstream markets, with a focus
on the residential segment.

e There are regulatory requirements on other fixed network owners
which may wish to overbuild the NBN in certain areas, including a
requirement for structural or functional separation.

e NBN Co provides wholesale services on a non-discriminatory basis
to multiple RSPs.

e The maximum wholesale prices that NBN Co may impose on RSPs
are set out in its Special Access Undertaking (SAU). The SAU limits
NBN Co’s ability to recover revenues that exceed its regulated cost
base (including a reasonable return on its investment) and also
includes a long-term price commitment to not raise prices above CPI
minus 1.5%.



Wholesale service levels for products provided by NBN Co to
retailers are not regulated within the SAU but set by contract
between NBN Co and RSPs.

The terms of that contract are set out in the Wholesale Broadband
Agreement (WBA), the latest version of which (WBA3) came into
effect in November 2017.

The WBA sets out service levels, performance objectives and
operational targets which NBN Co has commercially negotiated for
its products and services. The terms of the WBA apply uniformly to
all retailers.

Compensation for NBN Co’s failure to meet the service standards
specified in the WBA is paid to the relevant RSP. It is not required
to be passed on to the end user, other than where an RSP is required
to pay compensation under the Customer Service Guarantee (CSG).

RSPs compete in the retail market to supply customers, mostly
households. There is also some competition between service
providers in the downstream wholesale market for supply to smaller
RSPs.

The RSP market is concentrated; the largest operator, Telstra, has a
share of 49%?2 (and the largest 4 have a combined share of 94%).

Retail voice services are provided subject to a CSG, which in certain
circumstances sets by law maximum timeframes for connection of a
CSG service, repair of a fault or service difficulty, and attending
appointments with customers; retail customers can (and in many

2 This includes end-users supplied through Telstra’s retail business and those
supplied through its wholesale channels.

5



cases do) agree with their RSP to waive their CSG rights in return
for certain benefits.

The ACCC has recently taken action regarding claims made by
certain RSPs concerning the maximum speeds which they offer their
customers.

The ACMA has announced rules to come into effect from mid-2018
to improve the consumer experience associated with moving to the
NBN. These cover compliance with time frames for response to and
resolution of complaints, a requirement to record all complaints and
report to the ACMA, and requirements in relation to the provision
of information to consumers and the quality of service (including
service continuity).

In December 2017, the Minister for Communications and the Arts
announced that it would require NBN Co to establish a consumer
experience dashboard to publicly report connection, fault repair and
service delivery performance.

The ACCC has powers to regulate NBN Co service standards, if it
chooses to do so, through the mechanisms of a Binding Rule of
Conduct or an Access Determination.

Regulation vs. contracts

Before embarking on the four questions which | have been asked to
answer, it is useful to set the present issue within a more general
economic and legal framework. The ACCC’s discussion paper does not
offer such a framework, but nonetheless I think it is instructive to have
one in mind.

In my opinion, the issues raised by the inquiry can be conceived as
falling into the rubric of ‘regulation vs. contract’; other formulations
are: ‘regulation by agency vs. regulation by contract’ and - in this
context - ‘the use of public law vs. the use of private law’.
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In a network industry, if the contract option is implemented the relevant
parties are the infrastructure owner and its customers. In this type of
relationship, relevant issues include the governance of access to
infrastructure, the bargaining power of the parties and the degree of
contract enforcement.

The alternative of access regulation is well known. The access provider
Is required by the regulator to make its assets available to access seekers
on regulated terms and conditions. The regulator sees that its rules are
observed. Contracts sweep up other more incidental aspects of the
transaction. The element of negotiation is largely missing.

In the economic literature, writers such as Oliver Williamson have
spent a great deal of time discussing how the transaction costs
associated with finding a mutually advantageous bargain can be
overcome, especially when some form of commitment is required by
both sides.? 4

More fundamentally, Williamson in his 2009 Nobel Lecture quotes
James Buchanan to the effect that (neo-classical or standard)
economics had taken a wrong turn in its pre-occupation with
optimisation and choice. He suggested that things should be seen

3 Oliver Williamson, ‘Transaction cost economics: the natural progression’,
Nobel Prize Lecture. December 8 2009, available at
https://www.nobelprize.org/nobel_prizes/economic-
sciences/laureates/2009/williamson-lecture.html

4 Other discussions can be found at: José A Goémez-lbanez, Regulating
Infrastructure: Monopoly, Contracts and Discretion, Harvard University Press,
2003; Martin Cave and Chris Doyle , “‘Contracting across separated networks in
telecommunications: lessons from theory and practice’, Communications and
Strategies, (68) 2007, pp. 21-40; Paul Joskow, ‘Contract duration and relation-
specific investments: empirical evidence from coal markets’, American
Economic Review, 1978, pp. 168-185; Jeff Makholm, The Political Economy of
Pipelines, Chicago University Press, 2012.
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through the ‘lens of contract’ rather than the ‘lens of choice’, as
‘mutuality of advantage from voluntary exchange is...the most
fundamental of all understandings in economics.’>

Similar points about the properties of negotiated outcomes can be found
in the legal literature, notably in the work of Hugh Collins.® A major
theme of Collins’ work is that contracts should be seen primarily not as
a tool for imposing sanctions but as providing a basis for negotiating
commercial relationships, summarising them in a systematic form, and
amending them; thus providing an on-going basis for future
collaboration. Collins describes contracts as a private law form of self-
regulation:

“Most of the detailed standards governing a particular transaction
are set by the parties themselves, as a type of ‘self-regulation’.
These standards are described as the terms of the contract. In some
instances, these standards will be the result of negotiation, but
more typically they will be set by one of the parties and contained
in a standard form contract...As a supplement to self-regulation,
private law often provides a model set of rules to govern a
particular type of transaction.”

He further observes that this private law self-regulation is a close
cousin of the ‘responsive regulation” which several authors have
espoused, and which is often proposed as a more efficient and effective
way of achieving regulatory objectives.

| noted above that the issue of ‘regulation vs. contracts’ investigated
here arises frequently in relation to infrastructure investments. This is

> Cited in Oliver Williamson, ‘Transaction cost economics: the natural
progression’, Prize Lecture, December 8 2009.

® Hugh Collins, Regulating Contracts, Oxford University Press, 1999.
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a result of a combination of the inability of the relevant markets to
support desirable levels of competition and the sunk nature of the
investments. This places both sides in peril: the access provider is at
risk of failing to recover its sunk costs; the access seeker is at risk of
being over-charged. In principle the problem can be resolved by
regulation or by the conclusion of a negotiated agreement by the
parties.

Several identifiable factors may impact the balance between the two
options:

e congruence of interest between the two sides may favour a
negotiated contract — what Professor Collins calls “self-regulation’;

e a complex subject matter may be better dealt with by negotiation
between the parties rather than by an outside body (in the person of
a regulator);

¢ the balance of bargaining power has a major bearing on the choice
of alternatives: in particular, a ‘false positive’ finding of an
imbalance may rule out an efficient contractual solution, while a
‘false negative’ finding of a similar nature may expose one party in
the contract to unequal terms.

Put differently, one way of describing the implications of the work of
Williamson and Collins is that they show how, in certain
circumstances, a properly designed contract, negotiated using the
detailed knowledge of parties, can support a satisfactory outcome.
However, that depends — amongst other things — on the exact subject
matter of the contract, and on the means and motives of the parties:
their goals and the bargaining power they can deploy.



Special features of the subject matter in this case

The circumstances of this case are complicated by the fact that
commercial relationships within the examined value chain are founded
on a complex mix of overlapping regulation and contracts.

In the first place, the decision was taken long ago to regulate the “price’
component of the NBN Co-retailer relationship. What is at stake here
Is the service quality issue.

Price has its natural and unambiguous summative metric — dollars per
unit. Insimple cases (absent bundling and quantity discounts) the price
(or an individual’s willingness to pay) is easy to identify and adjust, as
necessary.

But a full list of quality attributes might be almost infinite in its variety,
and each consumer will attach a different marginal value to each. There
may also be complex relationships of substitution and complementarity
among the quality attributes. At the least, this makes it harder to both
regulate and write contracts for these relationships.

Quality attributes can be translated into the same metric using,
according to context, either the cost of improving quality or the
customer’s willingness to pay for an increase in a given quality
attribute. In the context of price regulation, as an illustration of this
duality, it has been pointed out that a firm subject to a price cap and
wanting to make more money might either simply breach the control
(probably rather conspicuously), or it could covertly degrade the
quality of the product.

Service or quality levels fall into two categories. One type has a “public
good’ feature: all customers have the same quality level. Examples are
the taste and smell of water in a public supply, and the overall resilience
of a local communications network. Others are private attributes which
can be varied as between different customers; for example, installation
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and fault repair can be accomplished for different customers according
to a more or less demanding timetable.

The optimal level of the first type of quality variable can be derived
(notionally) by choosing the level of quality which sets the marginal
cost of a uniform quality improvement with the collective marginal
valuation of all customers. This can then be implemented by command
and control regulation supported by penalties.

Within the second category, into which many of the service quality
variables being considered by the ACCC fall, differentiation and
customer choice are possible: in other words, customers can be offered
a menu of choices — either by the same supplier, or as a result of
choosing a particular supplier. There is thus a potentially beneficial
private law contract-based approach here.

A further complication with both price and quality attributes is that both
can be simultaneously subject to regulation and to contracting. A
regulator-set price cap usually imposes a maximum price. The
regulated firm is usually entitled to enter into a contract to offer the
service at a lower price —though it may be precluded by regulation from
charging different customers different prices.

In relation to service quality variables, a regulator can use a ‘command
and control method’ by specifying required service standards, and
enforcing them by imposing contractual compensation, or by other
means such as fines.

Therefore, while the choice in other contexts between governance by
regulation and governance by contract, and comparisons between them,
can be illuminating, the present issue contains many complications.

In particular:

e there is already price regulation for NBN services;
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e there is already government intervention through the imposition of
regulatory service standards (via the CSG) for retailers, which is
subject to a pre-defined scope and can be abated if the end-user
agrees;

e the Minister for Communications and the Arts has flagged further
changes through its upcoming reform to the Universal Service
Obligation (USO). These changes provide for a new Universal
Service Guarantee for access to broadband (in addition to voice
services); it is envisaged that this will include “a new consumer
safeguards framework”;’

e the ACMA package coming into effect in mid-2018 will impose new
obligations on RSPs in relation to complaints handling, consumer
information, service quality and other aspects.®

While the ACCC imposes no service standards directly on NBN Co or
RSPs, the above-mentioned efforts suggest to me that the overarching
regulatory scheme is in a state of flux and that the use of a further
command and control intervention in relation to service quality will not
necessarily be a straightforward undertaking.

This raises the prospect of regulatory error and the risk of overlap and
inconsistency between interventions by different regulators covering
service standards at different and intersecting levels of the supply

" Minister for Communications and the Arts, Media release: Turnbull
Government to improve regional telecoms delivery with new Universal Service
Guarantee, 20 December 2017.
http://www.minister.communications.gov.au/mitch fifield/news/turnbull gover
nment to improve regional telecoms delivery with new universal service ¢
uarantee

8 The co-existence of two regulators in a partly shared regulatory space is another
significant complication, as is the fact that the Government’s policies on
consumer safeguards is still work in progress.
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chain. Before making another intervention, it might be better to allow
sufficient time for the efforts by the Minister and ACMA to bring about
behavioural changes in market practices.

A final key feature of the present case is that the relationship in question
iIs a wholesale one between NBN Co and the RSPs, which work
together to meet the demand of end users, who naturally evaluate the
price and quality of the parties’ joint product. To that extent, NBN Co
and the RSPs sink or swim together.

| now address the four questions which | have been asked to answer.

Questions

No 1. Asawholesale-only company operating under an NBN specific
regulatory framework (which is expected to be further evolved under
current Government policy), and given the level of investment and the
challenges associated with a project of this size and the level of
parliamentary and Government oversight and direction which NBN
Is subject to, does NBN have sufficient incentives in respect of the
contracted wholesale service level commitments it offers over time to
encourage RSPs to connect end users to the National Broadband
Network and purchase NBN’s wholesale services?

In answering this question, | have some information at my disposal
concerning the contract negotiation process for WBA3. Counsel to
NBN Co has given me some data on contract changes between WBA2
and WBAZ3, to the effect that the negotiation period was very lengthy,
that there were many rounds of negotiation, and that extensive feedback
(over 700 individual items) was received. | have also been told that
RSPs did not argue in favour of higher targets for activation and
assurance activities, though they did favour improvements in rebate
levels (which would effectively redistribute revenues between NBN Co
and RSPs). | have examined a document prepared by NBN Co which
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summarises the changes in WBAS, including many which are
‘customer-positive’.°

| note that at the retail level the main source of complaints about
standard NBN service standard areas are as set out in Section 6.2 of the
ACCC’s discussion paper:

“The top complaint issues about NBN services in 2016/7 were about
connection delays, unusable internet services and slow data speeds™......

The discussion paper goes on to observe:

“This information suggests that customers are experiencing issues in
relation to NBN broadband connection and fault rectification, as well as
speed performance, and this is manifesting itself with an increasing
number of retail complaints...”. (page 42)

It is NBN Co’s performance in respect of connection and fault
rectification which | have in mind in the discussion which follows.10 |
consider three issues:

¢ those arising from the wholesale nature of the transactions;

e the consequence of NBN Co being a Government-owned enterprise
rather than one owned by private sector investors; and

o the effect on NBN Co’s performance of the scrutiny to which it is
subject.

Wholesale transactions

The value chain involved in providing broadband services is a complex
one. Households, firms and other organisations are the end users. The
value chain includes: transmission of various kinds (backbone, core

® NBN Wholesale Broadband Agreement 3: Final, 7 September 2017.

191 note that issues regarding data speeds are largely a function of other factors.
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and backhaul networks), local access, and content provision (by RSPs
and ‘over the tops’). The Australian regime is moving towards a system
in which (with exceptions) a single wholesale-only local access
provider in any location supplies to a variety of RSPs to supply end
users.

The demand for these various input services is a demand derived
directly from end users — where the extent of that demand is likely to
depend on both price and quality of service. This places NBN Co and
the RSPs in a position where they have both common and conflicting
interests, in a way which clearly does not arise when a vertically
integrated profit-maximising supplier transacts directly with end users.
The common interest is to provide a high-quality product at a price
which generates substantial sales. The conflict arises over the division
of any profits (or quasi-rents) between the firms in the supply chain.

This conflict is illustrated in the well-known “‘double marginalisation’
problem, according to which if two independent firms operating in a
value chain successively pile on excessive margins, the effect will be
to raise prices to a degree which harms both firms’ interests.

The benefits of co-operation can be realised by negotiation (or self-
regulation). I summarised above Professor Collins’ view that contracts
should be seen primarily not as a tool for imposing sanctions but as
providing a basis for negotiating commercial relationships,
summarising them in a systematic form, and amending them; thus
providing an on-going basis for future collaboration. To a substantial
degree, in terms of reputation for quality, NBN Co and the RSPs have
an incentive to negotiate co-operatively.

In the extreme case where the seller of the wholesale product at a
regulated price has all the bargaining power, and the RSPs none, the
wholesaler would choose its own service quality level, and seek to write
a performance contract covering the service quality levels of RSPs, in
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such a way as to maximise profits from end users. It would replicate
the position of a vertically integrated monopolist (whether it could
impose its will fully on the RSPs by contract is an open question).

However, with a more equal distribution of bargaining power, co-
operation over service quality levels can be negotiated between the two
sides in the wholesale transaction, with the goal of providing end users
with a strong incentive to buy the retail product. | return to the question
of the distribution of bargaining power below. The point made here is
that the scope for co-operation is considerable.

The incentives of NBN Co as a Government-owned enterprise

NBN Co is a Government-owned enterprise, rather than one owned by
private investors. In the case of investor-owned firms it is standard to
analyse regulatory issues within the framework of profit maximisation
as an objective. This is subject to the usual qualifications associated
with such things as the cognitive limitations of managers, ambiguity
over the time horizon to be adopted, and the possibility of disjunction
between the goals of the owners and those of the managers. But | am
not aware of any better alternative.

Government-owned enterprises are different, however. There is usually
(but not always) a good reason why they are in public ownership,
relating to the fact that they pursue major public or strategic purposes.
Under Government ownership, there is typically more latitude and
variety available to Government owners in the choice of what
objectives to pursue. Thus, such enterprises are entrusted with bespoke
objectives and subject to specific budgetary and other constraints.

With the recent focus on the sale of public assets to the private sector,
the economic literature on the goals of public enterprise has slowed to
a trickle over the past 20-30 years. An earlier review notes a
combination of multiple objectives (often including social ones), and a
tendency towards opportunistic political interventions. This creates a
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vacuum into which a manager’s own objectives can be inserted.
Various hypotheses about the latter have been advanced, including
maximisation of output, employment or the enterprise’s discretionary
budget.'* But such enterprises typically have financial return targets as
well. This is the case with NBN Co, and such targets are particularly
arduous in its case.

As distinct from public enterprises with a long history and wide
portfolio of activities, NBN Co is a young company with a purpose
which can be easily described. The Shareholder Ministers of the
Australian Government have issued a series of ‘Statements of
Expectation,” the latest of which is dated August 2016. The section
entitled ‘Broadband Policy Objectives’ begins with the sentence:

“The Government is committed to completing the network and
ensuring that all Australians have access to very fast broadband
as soon as possible, at affordable prices, and at least cost to
taxpayers.”

It goes on to say that:

“NBN should ensure that its wholesale services enable retail
service providers to supply services that meet the needs of end
users,”

and that:

“NBN should pursue these objectives and operate its business on
a commercial basis.”

It would be a mistake to read too much into these observations, which
are almost certainly supplemented via much more detailed
shareholder/company communications and supported by performance

11 See Ray Rees, Public Enterprise Economics, 2nd edition 1984, ch. 2.
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monitoring. But it is hard to conceive of an investor-owned company
having these objectives, which on their face give considerable
prominence to an output target, which is to be generated at minimum
cost to the taxpayer.

The question at issue here is: will NBN Co likely have a cost-saving
motive to degrade (or not improve) its quality of service in a
dysfunctional way to meet its financial targets? In my view, once NBN
Co’s only shareholder has expressly set out an objective of ‘completing
the network’, it is likely that its managers would be reluctant to lower
(or decline to improve) service quality. Such behaviour would risk
reputational loss with both end users and the shareholder.

Moreover, a strategy of degrading the quality of service might save
operating costs but would be at the expense of reducing revenues. With
fixed communications (and other utility) networks, the majority of
capital costs are incurred in passing homes, rather than in connecting
them to the local access network. This can make it irrational to risk
reducing take-up to save one-time costs of connection.

The ACCC has previously described NBN Co as facing a ‘revenue
sufficiency risk’ in relation to its cost recovery efforts. Along with other
constraints, the ACCC has concluded that this creates incentives for
NBN Co to incur costs efficiently and to encourage connections to its
network. Thus, in 2015, the ACCC observed:

“NBN Co faces uncertainty about whether it will earn sufficient
revenue in the future to recover its accumulated losses, and this
provides incentives to control its costs during the initial roll-out
period. Further, NBN Co is subject to a number of government
directions and parliamentary processes, particularly during the
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roll-out period. This high level of external scrutiny is likely to limit
the potential for NBN Co to incur inefficient expenditure”.*?

| agree with these observations and would add that these incentives
would also work to discourage NBN Co from a policy of degrading the
quality of its services, or failing to improve the quality of such services
over time.

Sucha policy would not only delay ‘network completion’ as far as take-
up is adopted to measure it, but also worsen financial indicators. This
prospect is more worrying for NBN Co because, as noted below,
customers do have a degree of choice, in that they can abandon their
fixed connection and join the substantial minority which has switched
to a mobile-only service.

Levels of oversight of NBN

The final part of the question is concerned with whether it makes sense
for NBN Co to deliberately lower its quality parameters to save money,
in light of the levels of popular, regulatory, parliamentary and media
scrutiny which it faces.

NBN Co attracts a great deal of attention. It is a major project which by
2021 will seek to pass 11.7 million premises and supply 8.7 million of
them. Its objective of ‘completing the network’ has required it to ramp
up its roll-out to as many as 3 million premises a year, in a way which
would inevitably encounter unexpected obstacles. To the best of my
knowledge this is by international standards a very fast and inclusive
roll-out. This process has placed a strain on NBN Co and inevitably
attracted attention to its failings. RSPs have also attracted criticism. As
a result, the already congested regulatory space in which broadband sits

12 ACCC, NBN Co Special Access Undertaking - Long Term Revenue Constraint
Methodology 2013-14: Draft Determination and Price compliance reporting
2013-14, February 2015, page 10.
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has been filled in the past few months by significant regulatory activity
by the ACCC, the ACMA and the Minister for Communications and
the Arts. This process may be extended by the ACCC following the
present inquiry.

Given its objectives, in my opinion, it is questionable whether NBN Co
would find it advantageous to sacrifice its quality levels for commercial
reasons. The relatively equal distribution of bargaining power between
NBN Co and RSPs and its incentives as a Government-owned
enterprise militate against such an outcome. In addition, the applicable
level of oversight experienced by NBN Co would suggest that any
commercial benefit from doing so might be short-lived and the political
and regulatory responses painful.

Conclusion

| have reached three conclusions, which to some degree are inter-
related:

e NBN Co has incentives which promote co-operation with RSPs, and
others which lead to conflict; there are grounds to believe that, if
certain conditions are fulfilled, contracting may be used by NBN Co
and the RSPs to generate a fruitful co-operation which deploys the
combined knowledge of the parties; external and (almost inevitably)
conflict-ridden regulation is unlikely to generate this outcome;

e the feature of NBN Co that it is in Government ownership is likely
to make it focus - more than an investor-owned firm would - upon
maximising output by ‘completing the network’ rather than on
maximising profits;

e separately from the points made above, NBN Co is unusually subject
to political, regulatory and media scrutiny, which is likely to
discourage it from deliberately degrading, or limiting improvements
in its quality of service.
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The first of the above points — on the balance of co-operation and
conflict — depends on the degree of bargaining power between NBN Co
and the RSPs; this is the subject of the next question.

No 2. What is NBN’s bargaining power relative to the bargaining
positions of RSPs? Do RSPs have countervailing power which would
lead to the negotiation of contracted service level commitments that
would result in competitive and efficient market outcomes?

Any negotiation will be affected by an imbalance of bargaining power.
This applies even in cases where there is interdependence and a degree
of community of interest among the various parties. A successful
negotiation between NBN and an RSP, a subset of RSPs or all RSPs
taken together, will almost certainly make both sides better off
compared with any alternative non-cooperative outcome. In other
words, there is a ‘gain from trade’ and the way it is distributed may
reflect the relative bargaining power of the key participants.

Thus, it is no surprise that the ACCC discussion paper says, on page
21:

“We are interested to understand from all stakeholders whether
there is a significant degree of inequality in bargaining power
between NBN Co and access seekers and if so, the degree to
which this has impacted commercial negotiations, particularly in
relation to service standards set out in WBA3.”

Some initial points are worth making:

e In the relationship between NBN Co and RSPs, bargaining over
price is practically limited due to the existence of maximum
regulated prices in the SAU and the use of the WBA and discount
notices to implement pricing matters.

e Because the scope for negotiation is limited to service quality
variables, the feasible range of variation may be somewhat limited
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by the nature of the customers’ reaction to their value. Beyond a
certain point, few customers would react to a further improvement;
below a certain point, few customers would buy the product.

e Any excessive reduction in service quality by NBN Co is likely to
reduce the demand for the final product, and this will reduce the
capacity of the RSPs to market the end product.

How might one investigate the degree of equality in a commercial
negotiation, or more precisely, the degree to which a buyer or group of
buyers can exercise so-called countervailing buyer power against a
powerful seller?

This is a question which competition authorities are often obliged to
address in their work. For example, the loss of competition associated
by a merger might be abated by having a concentrated group of large
customers on the other side of the market. Or an inquiry into
competitiveness may address the same question.

This issue is dealt with in the ACCC Merger Guidelines, which point
to the importance of a buyer’s ability to ‘by-pass’ an individual
supplier.=

The ACCC has also addressed it in individual markets under
investigation.*

13 See ACCC, Merger Guidelines, 2008, revised 2017, pp. 44-45.

14 See ACCC, Inquiry into the East Coast Gas Market, 2016 pp. 99-100, available
at
https://www.accc.gov.au/system/files/1074 Gas%20enquiry%?20report FA 21

April.pdf
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The Merger Guidelines currently used by the UK competition
authority, the Competition and Markets Authority, discuss
countervailing market power more fully, noting that:*

“Buyer power can be generated by different factors. An individual
customer’s negotiating position will be stronger if it can easily
switch its demand away from the supplier, or where it can
otherwise constrain the behaviour of the supplier.”

As a preliminary matter, the same Guidelines note that:

“The extent to which the buyer power of one customer, or group
of customers, can constrain the merged firm’s prices to all its
customers (sometimes referred to as an ‘umbrella effect’) will
depend upon the market concerned.”

In this case, all RSPs have the same prices and contract terms, so the
benefits negotiated by, for example, Telstra with its 49% market share
are made available to all RSPs.1®

The approach described above acknowledges that a party to a
transaction can defend itself against the impact of buyer (or seller)
bargaining power if it has ‘bypass’ or ‘outside options’ available to it.
We consider what these might be in the present case.

The outside options available to NBN Co are limited. NBN Co has an
owner committed to ‘completing the network’; each of its customers

15 Competition and Markets Authority, Merger Assessment Guidelines, 2010, pp.
62-64.

16 Telstra’s position is further strengthened by its roles as the legacy provider of
wholesale access services and as a contractor to NBN Co on certain aspects of
NBN Co’s network build that involve Telstra’s legacy network assets. | believe
it likely that this level of involvement would lessen the information asymmetry
that would otherwise exist in favour of NBN Co.
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has the same contract, so NBN Co cannot “‘divide and rule’; it cannot
itself enter the retail space or sponsor a retailer.

RSPs do not have a very plausible enduring fixed substitute for fibre
access, although at least some of them have the option, in the 18-month
period in which the transition to the NBN takes place in a given locality,
to rely upon their own legacy networks. Separately, TPG has a fibre to
the building (FTTB) network with limited coverage in higher value
localities.?’

Perhaps most importantly, two of the largest RSPs (Optus, Telstra)
have a mobile substitute which they can offer to their customers or use
to attract new customers. Vodafone as a new entrant in the fixed service
segment also has its own mobile network, while TPG will shortly
become the fourth mobile entrant in Australia with its own LTE
network.

Prospectively, 5G services (including emerging fixed wireless variants)
are expected to provide an even stronger alternative to a fixed service
based on fibre. By way of example, | am aware of Verizon recently
announcing its intention to use 5G fixed wireless to deliver residential
mobile broadband services to up to 30 million households that are
outside its own fibre footprint in the United States.*® I also understand
that a similar deployment has been announced by Optus in Australia.®

17 The extent of this rollout was disclosed as being “in excess of 115,000
individual apartments” in August 2017. See, ‘TPG revises reach of FTTB
network’, IT News, 11 August 2017. Available at
https://www.itnews.com.au/news/tpg-revises-reach-of-fttb-network-470625

18 https://www.fiercewireless.com/wireless/verizon-fixed-5g-just-one-slice-
overall-network-evolution

19 https://media.optus.com.au/media-releases/2018/optus-5g-rollout-to-
commence-in-early-2019/  Also, https://www.itnews.com.au/news/optus-to-
offer-fixed-wireless-over-5g-484241
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| am also aware that NBN Co itself has recently estimated that up to
15% (but potentially more) of its addressable fixed line customer base
could be subject to substitution from wireless services.?° While | cannot
accurately forecast the degree of competitive bypass that mobile
technologies will eventually pose to NBN Co, the observed significant
levels of bypass could affect the balance of bargaining power that exists
between NBN Co and the largest RSPs.

Based on the analysis above, | would not expect either side to have an
overwhelming advantage in bargaining power, and | would expect both
sides to have strong incentives to reach an agreement. Of course, from
a procedural standpoint, NBN Co has an advantage in being a single
firm facing numerous RSPs, some of which may be tempted to free-
ride in the process of negotiations. But the retail broadband market is
highly concentrated, with the largest firm holding 49% and the largest
four firms 94%; those four firms have a strong incentive to devote
resources to the negotiation.

No. 3. Do RSPs have incentives to “pass through” NBN’s wholesale
service level commitments down the supply chain in their retail
agreements with end users? Do RSPs face any impediments to such
“pass through”? If pass-through is not evident, what effect will this
have on the appropriateness of wholesale regulation (if any) of
service levels?

Suppose a NBN Co engineer fails to keep an appointment to connect a
household to the NBN, at the behest of an RSP which has sold the retail
service to the end user. Under the contract between NBN and the RSP,

20 Communications Day, ‘“NBN considering 5G overlay in fixed wire footprint’,
Issue 5556, 13 February 2018.
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the RSP receives compensation from NBN Co, even if the chiefly
inconvenienced or injured party is not the RSP.%

Except for CSG related compensation which RSPs are required to pass
through to their end users (in the limited circumstances where
compliance with the CSG is not waived),? | understand that the RSPs
are under no obligation to pass the payment onto the customer, and do
not generally do so on a voluntary basis.

Of course, if the retail market were super-competitive, an RSP would
find in these circumstances that it had to lower its prices in a way which
transferred its revenues from this source to the generality of its
customers by adjusting its prices downwards. Given the relatively
small sums involved, it is not possible to establish with certainty how
far this effect operates. In such a super-competitive market, one might
expect that a switch to a pass-through of compensation to individual
customers would have a ‘waterbed’ effect — leading to rising prices for
other customers. What would happen in an imperfectly competitive
retail market would depend upon the particular form of interaction
among providers, but the market pressures enforcing such a general
pass-through would be reduced.

From the standpoint of “distributive justice’, there may be a case for
handing the compensation over to the affected party. Provided NBN Co
does actually compensate the RSPs for failure to meet its service
quality targets, it has an incentive to meet those targets. But its broader
interest in improving the customer experience is likely to cause it to

21 The RSP might suffer as well if its revenues are reduced by delay.

22 | also understand that, in the case of the CSG, NBN Co will only pay CSG
compensation to the extent it has contributed to the RSP being liable to its end-
users for CSG compensation (which the RSP may seek to have waived in most
Instances by its end users).
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prefer that the compensation it pays to RSPs be passed on to customers
as a means of reducing customer dissatisfaction.

It is certainly possible to devise a hand-over system of this kind. One
operates in the UK, where the organisation providing the bulk of
wholesale broadband products is Openreach. This body is a component
of the historic monopolist, BT, which also competes in the retail
broadband market. Because BT’s vertical integration may give rise to
an incentive to discriminate on quality of service against BT’s retail
competitors, Openreach has been a functionally separated component
of BT since 2006 and is now legally separated as well, as well as subject
to conditions which grant it a degree of management independence.?
These developments have made the arrangements for ensuring quality
standards somewhat controversial.

Under the service quality regime which the UK regulator has
established, if a commitment is breached the retailer makes a stipulated
compensation payment to the end user.?* If responsibility for the failure
rests with the retailer, the matter stops there. However, if Openreach is
responsible, it makes an equivalent payment to the retailer.?® This is
similar to the arrangement which operates in Australia with the CSG.

23 See Commitments by BT Plc and Openreach Limited to Ofcom, March 2017,
available at
https://www.btplc.com/UKDigitalFuture/Agreed/CommitmentsofBTPlcandOpe
nreachLimitedtoOfcom.pdf

24 See Ofcom, Comparing Service Quality, April 2017, available at
https://www.ofcom.org.uk/phones-telecoms-and-internet/advice-for-
consumers/quality-of-service/report

2> The same arrangement applies on UK railways. If a train is late, the separated
service provider pays compensation to passengers. If the fault is attributable to a
failure by the network operator, the service provider is then re-imbursed.
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Ofcom has recently secured an agreement with the major retailers
which makes the payment to the end user automatic.2®

As is apparent from this, Ofcom has imposed quite heavy regulation on
broadband service quality: imposing overall performance targets (with
a power to impose fines up to 10% of turnover if they are not met),
requiring compensation for individual failures, and setting
compensation levels. As noted, this is due, in part, to concerns that
Openreach might have the means and motive to ‘sabotage’ the service
levels offered to BT’s retail competitors. While the incentives
associated with BT’s vertical integration are less relevant, the
regulatory design question as to whether compensation should be
passed through to end users is relevant to the Australian context.

In summary, RSPs do not appear to have an incentive to pass through
NBN compensation payments to their retail customers unless they are
legally required to do so and have not otherwise abated that
requirement (which RSPs do as a matter of general practice).

| can think of no strong practical reason why they should not do so, but
note that unravelling the precise reasons for the current situation is a
complex task. It would require a more detailed analysis of the extent
and nature of competition in retail markets and the marginal value
attributed by end users to price, service quality and performance in their
purchasing habits. However, in any event, the lack of a pass through to
end users raises a question about the sufficiency of regulating this form

%6 See Ofcom, Automatic compensation for broadband and landline users,
November 2017, available at https://www.ofcom.org.uk/about-
ofcom/latest/features-and-news/automatic-compensation2
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of compensation solely at the wholesale level, and the resulting
consequences for distributive justice.

No. 4. Contrasted with the setting of service levels through private
contract, would the regulation of NBN’s wholesale service levels by
the ACCC through binding rules of conduct or an access
determination promote the long term interests of end users, and
would such regulation be otherwise appropriate having direct regard
to the factors for consideration in making binding rules of conduct
or an access determination as set out in section 152BDAA and section
152BCA of the CCA? Can you also consider the timing of such
regulation, particularly in light of the fact that NBN is in the rollout
stage of the NBN (and is approaching peak rollout) and the
Government has directed NBN to complete the rollout as soon as
possible.

Would service level regulation promote the long term interests of end
users?

This is a test formulated in relation to three objectives:

a) “the objective of promoting competition in markets for listed
services

b) the objective of achieving any-to-any connectivity in relation to
carriage services that involve communication between end users

c) the objective encouraging the economically efficient use of, and
economically efficient investment in:

1) the infrastructure by which listed services are supplied

i) any other infrastructure by which listed services are, or are
likely to become, capable of being supplied.”

| noted earlier that the issue of ‘regulation vs. contracts’ investigated
here arises frequently in relation to infrastructure investments, as a
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result of a combination of the inability of the relevant markets to
support desirable levels of competition and of the sunk nature of the
investments. A number of identifiable factors may alter the balance
between the two options:

e congruence of interest between the two sides may favour a
negotiated contract;

e a complex subject matter may be better decided by negotiation
between the parties than by an outside body (in the person of a
regulator);

e an imbalance of bargaining power may place the access seeker at
risk of being forced to conclude an unfavourable and unfair contract,
and may thus favour regulation.

These are high level points. But the specifics of this case are unusual,
in the sense that price regulation in the supply of wholesale local access
Is already in place, so that the two choices in this case are confined to
individual service quality levels. A corollary is that a contract can be
concluded which requires the party responsible for any default to pay a
penalty to its contractual party; this allows the penalty for failure to be
one of the elements in the contract.

| have suggested above in answer to question 1 that NBN Co and the
RSPs taken together have a common interest in promoting demand by
end users for broadband products, and that this provides them with an
incentive jointly and separately to maintain a satisfactory quality of
service. In the case of NBN Co, its status as a Government-owned
entity, when the Government is committed to ‘complete the network,’
iIs likely to restrain any deliberate attempt to cut corners on quality. As
recent and current events on the regulatory front indicate, the conduct
of NBN Co and the RSPs is carefully scrutinised by its two regulators,
as well as receiving attention from the relevant Minister and the media.
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| also note that regulating service quality is often more complex than
regulating price, and that a process of negotiation by parties combining
to meet end user demand may be able to deploy more and better
information in setting and delivering target levels of performance and
operating compensation schemes.

| have addressed the question of unequal bargaining power by the
standard method of considering the parties’ alternative options to not
concluding an agreement, observing that in the current context there
appears to be a relatively equal distribution of bargaining power
between NBN Co and RSPs.

Finally, I note the LTIE question would normally be asked and
answered by the ACCC in relation to a specific regulatory proposal.
The matter at issue here is whether some form of regulation, not yet
fully specified, should be applied to NBN’s service quality levels and
whether doing so would be consistent with the applicable legislative
criteria that the ACCC is required to consider when declaring a service.
This introduces a significant degree of vagueness into the application
of the test.

Against the background of these observations | go on to consider the
specifics of the LTIE.

a) the objective of promoting competition in markets for listed services

NBN Co is subject—in the transitional interim—to competition from
legacy fixed access providers, to some potential competition from other
network builders and to competition from mobile local access providers
(in respect of end users who may decline to have a fixed connection).
RSPs compete against one another and also face substitution by mobile
services.

If regulation had the effect of imposing more appropriate service
quality levels or reducing the quality-adjusted price of wholesale local
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access, the effect might be to promote competition in markets for listed
services. Conversely, if regulation imposed service levels which were
less than what would be procured through contractual means (e.g. as
part of negotiations in relation to “WBA 4”), the effect would be the
opposite.

Based on the factors that | have discussed | do not find, on the evidence
available to me, that regulation of NBN Co’s service levels would
necessarily produce a better outcome in terms of those levels.

There is a more general and diffuse factor in play, concerning
commercial processes generally in a market place. It is widely thought
that markets work more fluidly and flexibly in the absence of command
and control regulation, which limits firms’ room for manoeuvre, adapts
more slowly to new circumstances, and may stifle general innovative
activity.

Together these factors lead me to conclude on the evidence available to
me that regulation of NBN Co’s service quality levels does not promote
the objective of furthering competition in listed markets.

b) The objective of achieving any-to-any connectivity in relation to
carriage services that involve communication between end users

| understand that this relates to the ability of a party on one network to
communicate with a second party on another network. | do not consider
that this is affected in a material way by the regulation in question.

c) the objective encouraging the economically efficient use of, and
economically efficient investment, in:

1)  the infrastructure by which listed services are supplied

i) any other infrastructure by which listed services are, or are
likely to become, capable of being supplied.
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This leg of the test addresses the issue in the discussion paper most
directly. Thus, it asks: should the current process of negotiation and
contracts for setting service quality for NBN Co be replaced by
regulation by the ACCC, because regulation would better encourage
efficient use of and investment in infrastructure?

This might be the case, for example, if current service levels were too
low (or too high) because of negotiation failure—the parties
converging on the wrong level, or because of market failure—NBN Co
exercising its market power to set them too low (or too high).

Negotiating the service quality levels clearly takes some time and
involves RSPs with preferences which no doubt differ. But | can see no
reason why they should fail because of the complexity in the
negotiations. This has not occurred in the past.

As indicated, | do not find, on the evidence available to me, that a
market failure associated with unequal bargaining power has been
proven and that regulation of service standards will encourage
economically efficient use of, and investment in, infrastructure.

Would such regulation be otherwise appropriate having direct regard
to the factors for consideration in making binding rules of conduct
or an access determination?

| have examined s.152BDAA and s.152BCA of the Competition and
Consumer Act 2010, which specify the matters the ACCC must take
into account in respectively, making binding rules of conduct and
making an access determination.

It is clear that some form of intervention might contravene the above
mentioned sections of the Act. For example, a particular form of
intervention might damage NBN’s legitimate business interests (matter
(b)). Equally, an ill-advised intervention might fail to promote the long-
term interests of end user (matter (a)) or hamper the economically
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efficient operation of the NBN or carriage services provided over it
(matter (g)).

Based on the information available to me, | have concluded, on the
basis of my consideration of factors (including the objectives of NBN
Co and the bargaining power which it holds), that the regulation of
NBN’s service quality levels does not satisfy the LTIE test. | do not
find that consideration of any of the seven factors in paragraphs (a) to
(g) of s.152BDAA and s.152BCA warrants regulatory intervention.

The timing of such regulation, particularly in light of the fact that
NBN is in the rollout stage of the NBN (and is approaching peak
rollout) and the Government has directed NBN to complete the
rollout as soon as possible.

| have noted above the pace of the NBN roll-out, running at 35-40,000
connections a week. The speed of this process must impose a
considerable burden on NBN in the provision of skilled labour and in
the management of the connections. It is possible that newly installed
lines are more liable to faults. This suggests the presence of an
inevitable peak demand for inputs necessary to make connections and
repair faults during roll-out.

The ACCC’s Communications Sector Market Study, Draft Report
expresses NBN’s wholesale service levels as a cause for concern. It
notes:?

“In particular, we will examine whether there are appropriate
incentives for NBN Co to remedy service failures and consider the
adequacy of compensation available to service providers to enable
them to provide appropriate consumer redress. As NBN Co is

2 ACCC, Communications Sector Market Study, Draft Report, 2017, p. 137.
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moving from the rollout phase to delivery of services, risk
allocation must also shift to ensure services are delivered to
consumers that meet expectations of quality. We will consider
whether the proposed allocation of responsibility is appropriate
and whether regulatory intervention is necessary, for example, by
including service level terms within NBN Co’s regulated terms of
access.”

In my view, this indicates a realistic approach. The NBN has said that
it is under practical limitations in the roll-out. Imposing by regulation
higher service standards than those adopted in the recent WBA3 might
lower the speed and raise the cost of the roll-out. | note that the
regulatory situation with respect to broadband is very volatile. The
ACCC, the ACMA, and the Government have recently announced or
introduced new rules which have only just come into effect, or in some
cases are still on the drawing board. The unknown effect of these
changes makes it hard to fathom what regulation or removal of
regulation may be desirable in the future.
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Exhibit 1 — Declaration

I declare that I have made all the inquiries that I believe are desirable
and appropriate and that no matters of significance that I regard as
relevant have, to my knowledge, been withheld from the ACCC or the
Court.

Martin Cave

28 February 2018
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Level 18,420 George Street

Sydney NSW 2000

Australia

T +61 282143501

E angus.henderson@webbhenderson.com
www.webbhenderson.com

26 February 2018

Martin Cave

Visiting Professor

Imperial College Business School
Imperial College London

South Kensington Campus
London SW7 2AZ

United Kingdom

By email:

Dear Martin
Expert report on certain aspects of NBN Co Limited’s wholesale service levels

We act for NBN Co Limited (nbn), the entity that will construct, own and operate the
National Broadband Network (NBN) in Australia.

On 2 November2017, the ACCCannounced a publicinquiryinto nbn’s wholesale service
standards (Service Standards Inquiry).

The ACCC has launched the Service Standards Inquiry to determine whetherit should
regulate nbn’s non-price related terms and conditions includingits service level
commitments, whetherinthe shorttermor inthe mediumtolongterm.

We wishtoretainyouas an independent economicexpertto provide youropinioninan
expertreportinrelationto certain aspects relating tonbn’s wholesale service standards. We
have setout the specificissuesthat we require you to address within your expert report
below.

nbn's intentionisthatyourexpertreportwill be provided tothe ACCCas a supporting
documentto accompany nbn’s own submission.

Specific questions to be addressed in your expert report
We requestyourindependentadvice on the following questions:

1. As a wholesale-only company operating underan nbn specificregulatory framework
(whichisexpectedtobe furtherevolved under current Government policy), and
giventhe level of investment and the challenges associated with a project of this size
and the level of parliamentary and Government oversight and direction which nbnis
subjectto, does nbn have sufficientincentivesinrespect of the contracted
wholesaleservicelevel commitments it offers overtime to encourage RSPs to
connectend usersto the National Broadband Network and purchase nbn’s
wholesaleservices?

Legal and Regulatory Advisors
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What isnbn’s bargaining power relative to the bargaining positions of RSPs? Do RSPs
have countervailing power which would lead to the negotiation of contracted service
level commitments that would resultin competitive and efficient market outcomes?

Do RSPs have incentives to “pass through” nbn’s wholesale service level
commitments down the supply chainintheirretail agreements with end users. Do
RSPs face any impediments to such “pass through”? If pass-throughis notevident,
what effect will this have on the appropriateness of wholesale regulation (if any) of
service levels?

Contrasted with the setting of service levels through private contract, would the
regulation of nbn’s wholesale service levels by the ACCCthrough binding rules of
conduct or an access determination promote the longterminterests of end users,
and would suchregulation be otherwise appropriate having direct regard to the
factors for consideration in making binding rules of conduct oran access
determination assetoutin section 152BDAA and section 152BCA of the CCA? Can
you also considerthe timing of such regulation, particularly in light of the fact that
nbnisin the rollout stage of the NBN (and is approaching peak rollout) and the
Governmenthas directed nbnto complete the rollout as soon as possible.

We have provided background documents to assist with the preparation of your
report at Attachment 1-12.

Federa

| court rules on expert witnesses

Your report should be prepared subject to, and in accordance with Practice Note CM 7 -
Expert witnesses in proceedings in the Federal Court of Australia (GPN-EXPT). You should
review these carefully to familiarise yourself with these rules.

A copyi

Yours si

s attached at Attachment 13.

ncerely

Angus Henderson

Partner
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Attachment 1 — ACCC Service Standards Inquiry Discussion
Paper

Provided separately
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152BDAA Matters that the Commission must take into account

(1) The Commission must take the following mattersinto accountin makingbindingrules of
conduct:

(a) whetherthe bindingrules of conduct will promote the long-term interests of
end-users of carriage services or of services supplied by means of carriage services;

(b) the legitimate businessinterests of acarrier or carriage service provider who
supplies, oris capable of supplying, the declared service, and the carrier’s or
provider’sinvestmentin facilities used to supply the declared service;

(c) theinterestsof all persons who have rights to use the declared service;
(d) the direct costs of providingaccess to the declared service;

(e) thevalue toa person of extensions, orenhancement of capability, whose costis
borne by someone else;

(f) the operational and technical requirements necessary forthe safe andreliable
operation of a carriage service, atelecommunications network or a facility;

(g) the economically efficient operation of a carriage service, atelecommunications
networkora facility.

(2) Ifa carrieror carriage service provider who supplies, oris capable of supplying, the
declared service supplies one or more othereligible services, then, in making binding rules of
conduct that are applicable tothe carrieror provider, as the case may be, the Commission
may take into account:

(a) the characteristics of those othereligibleservices; and
(b) the costs associated with those othereligible services; and
(c) therevenuesassociated with those othereligible services; and
(d) the demand for those othereligibleservices.
(3) The Commission may take into accountany other matters that it thinks are relevant.

(4) The Commissionisnotrequired by subsection (1) or(2) to take a matter into account ifit
isnot reasonably practicable for the Commission to do so, havingregard to the urgentneed
to make the bindingrules of conduct.

(5) For the purposes of taking a particular matterinto account underthis section, the
Commissionisnotrequiredto obtaininformation, or furtherinformation, thatis notalready
inthe possession of the Commissionifitis notreasonably practicable forthe Commission to
do so, havingregard to the urgent need to make the bindingrules of conduct.

(6) In thissection:

eligible service has the same meaningasin section 152AL.
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152BCA Matters that the Commission must take into account

(1) The Commission musttake the following mattersinto accountin makingan access
determination:

(a) whetherthe determination will promotethe long-terminterests of end-users of
carriage services or of services supplied by means of carriage services;

(b) the legitimate businessinterests of acarrier or carriage service provider who
supplies, oris capable of supplying, the declared service, and the carrier’s or
provider’sinvestmentin facilities used to supply the declared service;

(c) theinterestsof all persons who have rights to use the declared service;
(d) the direct costs of providing accesstothe declared service;

(e) thevalue toa person of extensions, orenhancement of capability, whose costis
borne by someone else;

(f) the operational and technical requirements necessary forthe safe andreliable
operation of a carriage service, atelecommunications network or a facility;

(g) the economically efficient operation of a carriage service, atelecommunications
networkora facility.

(2) Ifa carrieror carriage service provider who supplies, oris capable of supplying, the
declared service supplies one ormore othereligible services, then, in making an access
determination thatis applicable tothe carrier or provider, as the case may be, the
Commission may take into account:

(a) the characteristics of those othereligibleservices; and

(b) the costs associated with those othereligible services; and

(c) therevenuesassociated withthose othereligible services; and

(d) the demand for those othereligibleservices.
(3) The Commission may take into accountany other matters that it thinks are relevant.
(4) Thissectiondoesnotapplyto an interimaccess determination.
(5) Inthissection:

eligible service has the same meaningasin section 152AL.
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152AB Object of this Part
Object

(1) The objectof this Part isto promote the long-term interests of end-users of carriage
services orof services provided by means of carriage services.

Promotion of the long-term interests of end-users

(2) Forthe purposes of this Part, in determiningwhethera particularthing promotesthe
long-terminterests of end-users of either of the following services (the listed services):

(a) carriage services;
(b) servicessupplied by means of carriage services;

regard must be had to the extentto which the thingislikely toresultinthe
achievement of the following objectives:

(c) the objective of promoting competitionin markets forlisted services;

(d) the objective of achieving any-to-any connectivity in relation to carriage services
that involve communication between end-users;

(e) the objective of encouraging the economically efficient use of, and the
economically efficientinvestmentin:

(i) the infrastructure by which listed services are supplied; and

(ii) any otherinfrastructure by which listed services are, or are likely to
become, capable of being supplied.

Subsection (2) limits matters to which regard may be had
(3) Subsection (2)isintended to limitthe mattersto which regard may be had.
Promoting competition

(4) In determiningthe extenttowhichaparticularthingis likely to resultinthe achievement
of the objective referred toin paragraph (2)(c), regard must be had to the extentto which
the thing will remove obstacles to end-users of listed services gaining access to listed
services.

Subsection (4) does not limit matters to which regard may be had
(5) Subsection (4) does not, by implication, limit the matters to which regard may be had.
Encouraging efficient use of infrastructure etc.

(6) In determiningthe extenttowhichaparticularthingis likely to resultinthe achievement
of the objective referred toin paragraph (2)(e), regard must be had to the following matters:

(a) whetheritis, oris likely to become, technically feasible forthe servicesto be
supplied and chargedfor, havingregard to:

(i) the technology thatisin use, available orlikelyto become available; and
610375033.2.0 6



(ii) whetherthe coststhatwould be involvedin supplying, and chargingfor,
the servicesare reasonable or likely to become reasonable; and

(iii) the effects, orlikelyeffects, that supplying, and chargingfor, the
services would have on the operation or performance of
telecommunications networks;

(b) thelegitimate commercial interests of the supplierorsuppliers of the services,
including the ability of the supplierorsuppliers to exploit economies of scale and
scope;

(c) theincentivesforinvestmentin:
(i) theinfrastructure by which the services are supplied; and

(ii) anyotherinfrastructure by which the servicesare, orare likely to
become, capable of being supplied.

Subsection (6) does not limit matters to which regard may be had
(7) Subsection (6) does not, by implication, limitthe matters to which regard may be had.
Investment risks

(7A) Forthe purposes of paragraph (6)(c), in determiningincentives forinvestment, regard
must be had to the risksinvolvedin makingthe investment.

(7B) Subsection (7A) does not, by implication, limit the matters to which regard may be had.
Achieving any-to-any connectivity

(8) Forthe purposes of this section, the objective of any-to-any connectivity is achievedif,
and onlyif, each end-userwhois supplied with a carriage service thatinvolves
communication between end-users is able to communicate, by means of that service, with
each otherend-userwhois supplied with the same service orasimilarservice, whetheror
not the end-users are connected to the same telecommunications network.
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Attachment5 — Australian Government Statement of
Expectations, issued to nbn on 20 December2010

Provided separately
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Attachment 6 — Australian Government Statement of
Expectations, issued to nbn on 24 August 2016

Provided separately
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Attachment 7 - Service Level Schedule, nbn™ Ethernet
Product Module, Wholesale Broadband Agreement

Provided separately
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Attachment 8 — Current Special Access Undertaking as
provided to the ACCC on 19 November 2013 and accepted
by the ACCCon 13 December2013.

Provided separately
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Attachment9 — ACCC Final Decision, NBN Co Special
Access Undertaking, 13 December 2013

Provided separately

61-0375033.2.0

12



Attachment 10 — nbn submission to the ACCC dated
October 2016, inrelation to the ACCC Communications
Sector Market Study

Provided separately
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Attachment 11 — nbn submission to the ACCC dated
August 2017, in relation to the ACCC Communications
Sector Market Study

Provided separately
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Attachment 12 — nbn submission to the ACCC dated

December2017,inrelation to the ACCC Communications
Sector Market Study

Provided separately
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Attachment 13 — Federal Court of Australia Practice Note
relating to expert withesses (GPN-EXPT)

JL B Allsop, Chief Justice 25 October 2016

General Practice Note

1. Introduction

1.1 This practice note, including the Harmonised Expert Witness Code of Conduct ("Code")

(see Annexure A) and the ConcurrentExpert Evidence Guidelines ("Concurrent Evidence
Guidelines") (see Annexure B), applies to any proceeding involving the use of expert evidence and
mustbe read together with:

(a) the Central Practice Note (CPN-1), which sets out the fundamental principles concerning the
National Court Framework ("NCF") of the Federal Court and key principles of case management
procedure;

(b) the Federal Court of Australia Act 1976 (Cth) ("Federal Court Act");

(c) the Evidence Act 1995 (Cth) ("Evidence Act"), including Part3.3 of the Evidence Act;

(d) Part 23 of the Federal Court Rules 2011 (Cth) ("Federal Court Rules"); and

(e) where applicable, the Survey Evidence Practice Note (GPN-SURV).

1.2 This practice note takes effect from the date itis issued and, to the extent practicable, applies to
proceedings whether filed before, or after, the date of issuing.

2. Approach to Expert Evidence

2.1 An expert withess maybe retained to give opinion evidence in the proceeding, or, in certain
circumstances, to express an opinion thatmay be relied upon in alternative dispute resolution
procedures such as mediation or a conference of experts. In some circumstances an expertmay be
appointed as an independentadviserto the Court.

2.2 The purpose ofthe use of expert evidence in proceedings, oftenin relation to complexsubject
matter, is for the Court to receive the benefit of the objective and impartial assessmentofan issue from
a witness with specialised knowledge (based on training, studyor experience - see generallys 79 of
the Evidence Act).

2.3 However, the use or admissibility of expert evidence remains subjectto the overriding requirements
that:

(a) to be admissible in a proceeding, any such evidence mustbe relevant (s 56 of the Evidence Act);
and

(b) even if relevant, any such evidence, may be refused to be admitted by the Courtif its probative value
is outweighed by other considerations such as the evidence being unfairly prejudicial, misleading or will
resultinan undue waste of time (s 135 of the Evidence Act).

2.4 An expert witness'opinion evidence mayhave little or no value unless the assumptions adopted by
the expert (ie. the facts or grounds relied upon) and his or her reasoning are expresslystated in any
written reportor oral evidence given.

2.5 The Court willensure that, in the interests of justice, parties are given a reasonable opportunityto
adduce and test relevant expert opinion evidence. However, the Court expects parties and any legal
representatives acting on their behalf, when dealing with expert withesses and expertevidence, to at all
times complywith their duties associated with the overarching purpose in the Federal Court Act (see ss
37M and 37N).

3. Interaction with Expert Witnesses

3.1 Parties and their legal representatives should never view an expert witness retained (or partly
retained) by them as that party's advocate or "hired gun". Equally, they should never attemptto pressure
or influence an expert into conforming his or her views with the party's interests.

3.2 A party or legal representative should be cautious notto have inappropriate communications when
retaining orinstructing an independentexpert, or assisting an independentexpertin the preparation of
his or herevidence. However, it is importantto note that there is no principle oflaw or practice and there
is nothing in this practice note that obliges a party to embark on the costly task of engaging a "consulting
expert" in orderto avoid "contamination" ofthe expert who will give evidence. Indeed the Courtwould
generallydiscourage such costlyduplication.
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3.3 Any witness retained bya party for the purpose of preparing areportor giving evidence ina
proceeding as to an opinion held by the witness thatis whollyor substantiallybased in the specialised
knowledge ofthe witness® should, atthe earliestopportunity, be provided with:

(a) a copy of this practice note, including the Code (see Annexure A); and

(b) all relevant information (whether helpful or harmful to that party’s case) so as to enable the expertto
prepare a reportof a truly independentnature.

3.4 Any questions orassumptions provided to an expert should be provided in an unbiased mannerand
in such away that the expert is not confined to addressing selective, irrelevantor immaterial issues.

4. Role and Duties of the Expert Witness

4.1 The role of the expert witness is to provide relevant and impartial evidence in his or her area of
expertise. An expert should never mislead the Courtor become an advocate for the cause of the party
that has retained the expert.

4.2 It should be emphasised thatthere is nothing inherentlywrong with experts disagreeing or failing to
reach the same conclusion. The Courtwill, with the assistance ofthe evidence of the experts, reach its
own conclusion.

4.3 However, experts should willinglybe prepared to change their opinion or make concessionswhen it
is necessaryorappropriate to do so, even if doing so would be contrary to any previouslyheld or
expressed view of that expert.

Harmonised Expert Witness Code of Conduct

4.4 Every expert witness giving evidence in this Court mustread the Harmonised Expert Witness Code
of Conduct (attached in Annexure A) and agree to be bound by it.

4.5 The Code is notintended to address all aspects ofan expert witness'duties, butis intended to
facilitate the admission of opinion evidence, and to assistexperts to understand in general terms what
the Court expects of them. Additionally, it is expected that compliance with the Code will assistindividual
expert withesses to avoid criticism (rightlyor wrongly) that they lack objectivity or are partisan.

5. Contents of an Expert's Report and Related Material

5.1 The contents of an expert's report mustconform with the requirements setoutin the Code (including
clauses 3to 5 of the Code).

5.2 In addition, the contents of such a report mustalso complywith r 23.13 of the Federal Court Rules.
Given that the requirements ofthat rule significantlyoverlap with the requirements in the Code, an
expert, unless otherwise directed bythe Court, will be taken to have complied with the requirements ofr
23.13if that expert has complied with the requirements in the Code and has complied with the additional
following requirements. The expert shall:

(a) acknowledge inthe report that:

(i) the expert has read and complied with this practice note and agrees to be bound by it; and

(ii) the expert's opinions are based whollyor substantiallyon specialised knowledge arising from the
expert's training, study or experience;

(b) identifyin the report the questions thatthe expert was asked to address;

(c) signthe reportand attach or exhibit to it copies of:

(i) documents thatrecord any instructions given to the expert; and

(if) documents and other materials thatthe expert has been instructed to consider.

5.3 Where an expert's report refers to photographs, plans, calculations, analyses, measurements,
survey reports or other extrinsic matter, these mustbe provided to the other parties atthe sametime as
the expert's report.
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6. Case Management Considerations

6.1 Parties intending to rely on expert evidence at trial are expected to consider between them and
inform the Courtat the earliestopportunityof their views on the following:
(a) whether a party should adduce evidence from more than one expert in any single discipline;

(b) whethera common expertis appropriate for all or any part of the evidence;
(c) the nature and extent of expert reports, including anyin reply;

(d) the identity of each expert witness thata party intends to call, their area(s) of expertise and
availability during the proposed hearing;

(e) the issuesthatitis proposed each expert will address;

(f) the arrangements for a conference of experts to prepare ajoint-report(see Part 7 of this practice
note);

(g) whetherthe evidence is to be given concurrentlyand, if so, how (see Part 8 of this practice note);
and

(h) whether any of the evidence in chief can be given orally.

6.2 It will often be desirable, before any expert is retained, for the parties to attemptto agree on the
question or questions proposed to be the subjectof expert evidence as well as the relevant facts and
assumptions. The Court may make orders to that effect where it considersitappropriate to do so.

7. Conference of Experts and Joint-report

7.1 Parties, their legal representatives and experts should be familiar with aspects ofthe Code relating
to conferences ofexperts and joint-reports (see clauses 6 and 7 of the Code attached in Annexure A).
7.2 In order to facilitate the proper understanding ofissues arising in expert evidence and to manage
expert evidence in accordance with the overarching purpose, the Court may require experts who are to
give evidence or who have produced reports to meetfor the purpose ofidentifying and addressing the
issuesnotagreed between them with a view to reaching agreementwhere this is possible (“conference
of experts”). In an appropriate case, the Court may appointaregistrar of the Court or some other
suitablyqualified person ("Conference Facilitator") to act as a facilitator at the conference of experts.
7.3 It is expected that where expert evidence may be relied on in any proceeding, atthe earliest
opportunity, parties will discuss and then inform the Courtwhether a conference of experts and/or a
joint-report by the experts may be desirable to assistwith or simplifythe giving of expert evidence in the
proceeding. The parties should discuss the necessaryarrangements for any conference and/or joint-
report. The arrangements discussed between the parties should address:

(a) who should prepare anyjoint-report;

(b) whethera listof issues is needed to assistthe experts in the conference and, if so, whetherthe
Court, the parties orthe experts should assistin preparing such a list;

(c) the agenda for the conference of experts; and

(d) arrangements for the provision, to the parties and the Court, of any joint-reportor any other report as
to the outcomes ofthe conference ("conference report").

Conference of Experts

7.4 The purpose ofthe conference of experts is for the experts to have a comprehensive discussion of
issuesrelating to their field of expertise, with a view to identifying matters and issuesin a proceeding
aboutwhichthe experts agree, partly agree or disagree and why. For this reason the conference is
attended only by the experts and any Conference Facilitator. Unless the Courtorders otherwise, the
parties'lawyers will not attend the conference but will be provided with a copy of any conference report.
7.5 The Court may orderthat a conference of experts occur in a variety of circumstances, depending on
the views of the judge and the parties and the needs ofthe case, including:
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(a) while a case is inmediation. When this occurs the Court may also order that the outcome of the
conference or any documentdisclosing or summarising the experts'opinions be confidential to the
parties while the mediation is occurring;

(b) before the experts have reached a final opinion on arelevant question or the facts involved in a case.
When this occurs the Court may order that the parties exchange draft expert reports and that a
conference reportbe prepared for the use of the experts infinalising their reports;

(c) after the experts' reports have been provided to the Courtbut before the hearing ofthe experts’
evidence. When this occurs the Court may also order that a conference reportbe prepared (jointly or
otherwise) to ensure the efficient hearing of the experts' evidence.

7.6 Subjectto any other order or direction of the Court, the parties and theirlawyers mustnot involve
themselves in the conference of experts process. In particular, they mustnotseekto encourage an
expert not to agree with another expert or otherwise seekto influence the outcome ofthe conference of
experts. The experts should raise anyqueries theymay have inrelation to the process with the
Conference Facilitator (if one has been appointed) orin accordance with a protocol agreed between the
lawyers priorto the conference of experts taking place (if no Conference Facilitator has been appointed).
7.7 Any listofissues prepared forthe consideration ofthe experts as part of the conference of experts
process should be prepared using non-tendentious language.

7.8 The timing and location of the conference of experts will be decided by the judge or a registrar who
will take into accountthe location and availability of the experts and the Court's case management
timetable. The conference may take place at the Courtand will usuallybe conducted in-person.
However, if not considered a hindrance to the process, the conference mayalso be conducted with the
assistance ofvisual or audio technology (such as via the internet, video link and/or by telephone).

7.9 Experts should prepare for a conference of experts by ensuring thatthey are familiar with all of the
material upon which they base their opinions. Where expert reports in draft or final form have been
exchanged priorto the conference, experts should attend the conference familiar with the reports of the
other experts. Priorto the conference, experts should also consider where theybelieve the differences
of opinion lie between them and what processes and discussions mayassistto identify and refine those
areas of difference.

Joint-report

7.10 At the conclusion ofthe conference of experts, unless the Courtconsidersitunnecessaryto do so,
itis expected that the experts will have narrowed the issues in respectofwhich they agree, partly agree
or disagree in ajoint-report. The joint-reportshould be clear, plain and concise and should summarise
the views of the experts on the identified issues, including a succinctexplanation for any differences of
opinion, and otherwise be structured in the manner requested bythe judge or registrar.

7.11 In some cases (and mostparticularlyin some native title cases), depending on the nature, volume
and complexity of the expert evidence a judge may directa registrarto draft part, or all, of a conference
report. If so, the registrar will usuallyprovide the draft conference reportto the relevant experts and seek
their confirmation thatthe conference reportaccurately reflects the opinions ofthe experts expressed at
the conference. Once that confirmation has been received the registrar will finalise the conference report
and provide it to the intended recipient(s).

8. Concurrent Expert Evidence

8.1 The Court may determine thatit is appropriate, depending on the nature of the expert evidence and
the proceeding generally, for experts to give some or all of their evidence concurrently at the final (or
other) hearing.

8.2 Parties should familiarise themselves with the Concurrent Expert Evidence Guidelines (attached

in Annexure B). The ConcurrentEvidence Guidelines are notintended to be exhaustive but indicate the
circumstances when the Courtmightconsideritappropriate for concurrentexpert evidence to take
place, outline how that process maybe undertaken, and assistexperts to understand in general terms
what the Courtexpects of them.

8.3 If an orderis made for concurrentexpert evidence to be given at a hearing, any expert to give such
evidence should be provided with the Concurrent Evidence Guidelines well in advance of the hearing
and should be familiar with those guidelines before giving evidence.

9. Further Practice Information and Resources
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9.1 Further information regarding Expert Evidence and Expert Witnesses is available on the Court's
website.

9.2 Further information to assistlitigants, including arange of helpful quides, is also available on the
Court's website. This information maybe particularly helpful for litigants who are representing
themselves.

JL B ALLSOP
ChiefJustice
25 October 2016

Annexure A

Harmonised Expert Witness Code of Conduct!zl

Application of Code
1. This Code of Conductapplies to any expert withess engaged or appointed:

(a) to provide an expert's reportfor use as evidence in proceedings or proposed proceedings; or
(b) to give opinion evidence in proceedings or proposed proceedings.

General Duties to the Court

2. An expert witness is notan advocate for a party and has a paramountduty, overriding any duty to the
party to the proceedings or other person retaining the expert witness, to assistthe Court impartiallyon
matters relevantto the area of expertise of the witness.

Content of Report
3. Every report prepared by an expert witness for use in Court shall clearlystate the opinion or opinions
of the expert and shall state, specify or provide:

(a) the name and address ofthe expert;
(b) an acknowledgmentthatthe expert has read this code and agrees to be bound by it;
(c) the qualifications ofthe expert to prepare the report;

(d) the assumptions and material facts on which each opinion expressed in the reportis based [a letter
of instructions maybe annexed];

(e) the reasons forand any literature or other materials utilised in supportofsuch opinion;
(f) (if applicable) thata particular question, issue or matter falls outside the expert's field of expertise;

(g) any examinations, tests or other investigations on which the expert has relied, identifying the person
who carried them out and that person's qualifications;

(h) the extent to which any opinion which the expert has expressed involves the acceptance of another
person's opinion, the identification ofthat other person and the opinion expressed bythat other person;

(i) a declaration thatthe expert has made all the inquiries which the expertbelieves are desirable and
appropriate (save for any matters identified explicitlyin the report), and that no matters of significance
which the expert regards as relevanthave, to the knowledge ofthe expert, been withheld from the Court;

(j) any qualifications on an opinion expressed in the reportwithoutwhich the reportis or may be
incomplete orinaccurate;

(k) whether any opinion expressed in the reportis not a concluded opinion because ofinsufficient
research orinsufficientdata or for any other reason;and
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(I) where the reportis lengthy or complex, a brief summaryof the report at the beginning ofthe report.

Supplementary Report Following Change of Opinion

4. Where an expert witness has provided to a party (or that party's legal representative) areport for use
in Court, and the expert thereafter changes his or her opinion on a material matter, the expert shall
forthwith provide to the party (or that party's legal representative) a supplementaryreportwhich shall
state, specifyor provide the information referred to in paragraphs (a), (d), (e), (9), (h), (i), (i), (k) and (I)
of clause 3 of this code and, if applicable, paragraph (f) of that clause.

5. In any subsequentreport(whether prepared in accordance with clause 4 or not) the expert may refer
to material contained in the earlier report withoutrepeating it.

Duty to Comply with the Court's Directions
6. If directed to do so by the Court, an expert witness shall:

(a) confer with any other expert witness;

(b) provide the Courtwith a joint-reportspecifying (as the case requires) matters agreed and matters not
agreed and the reasons for the experts not agreeing; and

(c) abide in a timelyway by any direction of the Court.

Conference of Experts
7. Each expert witness shall:

(a) exercise his or herindependentjudgmentin relation to every conference in which the expert
participates pursuantto a direction of the Court and in relation to each report thereafter provided, and
shallnotact on any instruction orrequestto withhold or avoid agreement; and

(b) endeavourto reach agreementwith the other expert witness (or witnesses) on anyissue in dispute
between them, or failing agreement, endeavour to identify and clarify the basis ofdisagreementon the
issueswhich are indispute.

Annexure B
Concurrent Expert Evidence Guidelines

Application of the Court's Guidelines

1. The Court's Concurrent Expert Evidence Guidelines ("Concurrent Evidence Guidelines")are
intended to inform parties, practitioners and experts ofthe Court's general approach to concurrent
expert evidence, the circumstances in which the Courtmightconsider expertwitnesses giving evidence
concurrently and, if so, the procedures by which theirevidence may be taken.

Objectives of Concurrent Expert Evidence Technique

2. The use of concurrentevidence for the giving of expert evidence at hearings as a case management
technique®will be utilised by the Court in appropriate circumstances (see r23.15 of the Federal Court
Rules 2011 (Cth)). Not all cases will suitthe process. Forinstance,in some patentcases, where the
entire case revolves around conflicts within fields of expertise, concurrentevidence may not assista
judge.However, patent cases should notbe excluded from concurrentexpert evidence processes.
3.In manycases the use of concurrentexpert evidence is a technique that can reduce the partisan or
confrontational nature of conventional hearing processes and minimisesthe risk thatexperts become
"opposing experts"ratherthan independentexperts assisting the Court. It can elicitmore precise and
accurate expert evidence with greater inputand assistance from the experts themselves.

4. When properly and flexibly applied, with efficiency and discipline during the hearing process, the
technique mayalso allow the experts to more effectively focus on the critical points of disagreement
between them, identify or resolve those issues more quickly, and narrow the issuesin dispute. This can
also allow for the key evidence to be given atthe same time (ratherthan being spread across many
days of hearing); permitthe judge to assess an expert more readily, whilstallowing each party a genuine
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opportunity to put and test expert evidence. This can reduce the chance of the experts, lawyers and the
judge misunderstanding the opinions being expressed bythe experts.

5.1t is essential thatsuch a process has the full cooperation and supportofall of the individuals
involved, including the experts and counselinvolved in the questioning process. Withoutthat
cooperation and supportthe process mayfail in its objectives and even hinderthe case management
process.

Case Management

6. Parties should expectthat, the Court will give careful consideration to whether concurrentevidence is
appropriate in circumstances where there is more than one expert witness having the same expertise
whois to give evidence on the same orrelated topics. Whether experts should give evidence
concurrentlyis a matter for the Court, and will depend on the circumstances ofeach individual case,
including the character of the proceeding, the nature of the expert evidence, and the views of the
parties.

7. Although this consideration maytake place at any time, including the commencementofthe hearing,
if not raised earlier, parties should raise the issue of concurrentevidence at the first appropriate case
managementhearing, and no later than any pre-trial case managementhearing, so that orders can be
made in advance, if necessary. To that end, prior to the hearing at which expert evidence may be given
concurrently, parties and their lawyers should confer and give general consideration as to:

(a) the agenda;

(b) the orderand mannerin which questions will be asked;and

(c) whether cross-examination will take place within the context of the concurrentevidence or after its
conclusion.

8. At the sametime, and before any hearing date is fixed, the identity of all experts proposedto be
called and their areas of expertise is to be notified to the Court by all parties.

9. The lack of any concurrentevidence orders does notmean thatthe Court will not consider using
concurrentevidence without prior notice to the parties, if appropriate.

Conference of Experts & Joint-report or List of Issues
10. The process ofgiving concurrent evidence at hearings maybe assisted bythe preparation of a joint-
report or listof issues prepared as partofa conference of experts.

11. Parties should expectthat, where concurrentevidence is appropriate, the Courtmay make orders
requiring a conference of experts to take place or for documents such as a joint-reportto be prepared to
facilitate the concurrentexpert evidence process ata hearing (see Part 7 of the Expert Evidence
Practice Note).

Procedure at Hearing
12. Concurrentexpert evidence may be taken at any convenient time during the hearing, although it will
often occur at the conclusion ofboth parties'lay evidence.

13. At the hearing itself, the way in which concurrentexpert evidence is taken musthe applied flexibly
and having regard to the characteristics ofthe case and the nature of the evidence to be given.

14. Without intending to be prescriptive of the procedure, parties should expectthat, when evidence is
given by experts in concurrentsession:

(a) the judge will explain to the experts the procedure that will be followed and that the nature of the
process maybe different to their previous experiences ofgiving expert evidence;
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(b) the experts will be grouped and called to give evidence togetherin their respective fields of expertise;

(c) the experts will take the oath or affirmation together, as appropriate;

(d) the experts will sittogether with convenient access to their materials for their ease of reference,
eitherin the witness boxor in some otherlocation in the courtroom, including (if necessary) at the bar
table;

(e) each expert may be given the opportunity to provide a summaryoverview of their current opinions
and explain whatthey considerto be the principal issues ofdisagreementbetween the experts, as they
see them,in theirown words;

(f) the judge will guide the process by which evidence is given, including, where appropriate:

(i) using any joint-reportorlistof issues as a guide for all the experts to be asked questions by the judge
and counsel,abouteach issue on anissue-by-issue basis;

(ii) ensuring thateach expert is given an adequate opportunityto deal with each issue and the exposition
given by other experts including, where considered appropriate, each expert asking questions of other
experts or supplementing the evidence given by other experts;

(iii) inviting legal representatives to identify the topics upon which they will cross-examine;

(iv) ensuring thatlegal representatives have an adequate opportunityto ask all experts questions about
eachissue.Legal representatives mayalso seekresponses or contributions from one or more experts in
response to the evidence given by a differentexpert; and

(v) allowing the experts an opportunityto summarise theirviews atthe end of the process where
opinions mayhave been changed or clarifications are needed.

15. The fact that the experts may have been provided with a listof issues for consideration does not
confine the scope of any cross-examination ofany expert. The process ofcross-examination remains
subjectto the overall control of the judge.

16. The concurrentsession should allow for a sensible and orderlyseries of exchanges between expert
and expert, and between expert and lawyer. Where appropriate, the judge may allow for more traditional
cross-examination to be pursued by a legal representative on a particularissue exclusivelywith one
expert. Where that occurs, other experts may be asked to commenton the evidence given.

17. Where anyissue involves only one expert, the party wishing to ask questions aboutthatissue
should letthe judge know in advance so that consideration can be given to whether arrangements
should be made forthatissue to be dealtwith after the completion ofthe concurrentsession. Otherwise,
as far as practicable, questions (including in the form of cross-examination) will usuallybe dealtwith in
the concurrentsession.

18. Throughoutthe concurrentevidence process the judge will ensure thatthe process is fairand
effective (for the parties and the experts), balanced (including not permitting one expertto overwhelm or
overshadow any other expert), and does notbecome a protracted or inefficientprocess.

Wsuch awitness includes a"Courtexpert" as defined inr 23.01 of the Federal Court Rules. For the
definition of "expert", "expert evidence" and "expert report" see the Dictionary, in Schedule 1 of the
Federal Court Rules.

@ Approved by the Council of Chief Justices' Rules Harmonisation Committee

B Also known as the "hot tub" or as "expert panels".
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