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Introduction

Telstra is pleasedto provideits responsetotheACCC’srevisedGuidetothe
ResolutionofTelecommunicationAccessDisputes- May2003(“therevisedGuide”).
Telstrais stronglysupportiveoftheACCC’sattemptsto furtherimproveits dispute
resolutionprocesses.Teistrahaspreviously(lune2002)madesubmissionsto the
ACCC in relationto theoperationoftheGuidegenerally. Inthis submissionTelstra
commentsonlyon thespecificmattersintroducedto theGuidein May2003,as
requestedby theACCC.

2 Telstra’ssubmissionindudescommentonthefollowing issues:

(a) Methodologyto beadoptedby theACCCincalculatinginterestonbackdated
final determinations.

(b) CircumstanceswheretheACCC oughtdeferanaccessarbitrationwhile it is
consideringanaccessundertakingthatrelatesto thesamematter.

(c) Requirementfor theACCCto makewrittendeterminationssettingoutmodel
termsandconditionsin relationto coreservices.

Interest on backdated final determinations

3 TelstrahaspreviouslycommentedontheapplicationbytheACCCof thepowerto
backdatefinal determinations,andtheACCChasincludedin therevisedGuideits
viewsbothon its approachtobackdatingand,now,asto thecalculationofinterest
onbackdatedpayments.In therevisedGuidetheACCChassetoutanexplanation
of themethodologyit proposesto adoptin calculatinginterestonbackdated

payments.In short,theACCCproposesthat

• interestwill becalculatedonamountsoverpaid;

• amountswill becalculatedby referenceto thevolumeof servicessupplied
overthebackdatingperiod;and

• therateofinterestwill beappliedto thoseamountsfrom thedateonwhich
theoverpaymentsweremade.

4 TheACCChasstatedthattherateofinterestshouldreflecttheopportunitycostof
theunderoroverpaymentandthatthecalculationwouldneedto takeaccountof
whenpaymentfor theserviceswould otherwisebemade,ona monthby month

basis.
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5 Subjectto thecommentsbelow,Teistraagreesthatthe“opportunitycost”

methodologyis asuitablegeneralapproachto thecalculationof intereston
backdatedpayments.

6 Teistrasubmits,however,thatwherethepartieshaveby commercialarrangement
agreedaninterestrateappropriatefor delayedpaymentorreimbursementof
overpayment,theCommissionshouldhaveregardto thatratein,assessingtherateto
beappliedfor backdatedfinaldeterminations.

7 For example,wherepartieshaveby commercialagreementspecifiedthatfailing
agreementonpriceaservicewill continuetobesupplied,with aretrospective
adjustmenttakingplacewhenpriceis finally agreed(ordetermined),and’that
intereston theadjustedamountata specifiedrateis to bepaid,thenin Teistra’s
submissionsuchagreementshouldbegiveneffectto.

8 Telstrasubmits,further,thatit wouldnotgenerallybeappropriatefor intereston
backdatedpaymentsto beawardedata“penalty” ratesuchaswould applywhere
therehasbeenwilful delayin payment.To applyapenaltyrateof interestwould be
to includeapunitiveelementthatis inconsistentwith an“opportunitycost”
approach.

9 An opportunitycostapproachis preferableasameansbothofreducingtheincentive
for delayandtoprovidereasonablecompensationfor overorunderpayment;
consistentalsowith thecompletionof aformaldisputeresolutionprocess~

Access undertakings and arbitrations

10 TherevisedGuideincludesanumberof commentsasto theinteractionand
sequencingof decision-makingwheretheACCCis consideringanaccess

7) undertakingsimultaneouslywith anaccessarbitration.

11 TheACCChasstatedthatthewiderbenefitsto thewholeofindustrythatderive
from anaccessundertakingwill usuallyleadit to deferthearbitrationinwholeorin
partin suchcircumstances.Telstraagreeswith thisview andsupportstheACCC’s
useof thedeferralpowerin circumstanceswherethereis bothanarbitrationandan
accessundertakingbeforetheACCC.

12 In Teistra’sview it is preferablefor accessdisputesto be resolvedconsistentlyacross
industry,andin mostsituationsit wifi bepreferablefor theACCCto deferanaccess

arbitrationwhenconsideringanaccessundertakingrelatingto thesamesubject
matter.

13 TelstranotesthattherevisedGuiderefersto severalcircumstanceswheretheACCC
considersthatit maybeappropriateto continuewith anarbitration. Theseinclude
where:
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• matterscoveredby theundertakinghavealreadybeensubstantively
consideredin thearbitration;

• thearbitrationconcernsissuesadditionalto thosecoveredin theundertaking;
and/or

• considerationoftheundertakingis likely to involve alongtimeframe.

14 Teistraacceptsthatit wouldnotbeappropriatefor theACCCto rigidly applythe
principleof deferringarbitrationswhileconsideringanaccessundertakingandfor
thisreasonit is appropriateto considercircumstanceswheretheACCCmaydecide
to continuewithanarbitration.Teistradoesnotwishto makeanyspecificcomment

in relationto theseparticularcircumstances,apartfrom reiteratingits generalview
thatit will usuallybeforthebenefitof theoverallindustryfor assessmentof an
accessundertakingto begivenpriority to anIndividualarbitration. .

15 Teistradoesnot in thissubmissionmakeanycommenton thegeneralprocedural
issuesrelatingto assessmentofaccessundertakingsincludedin therevisedGuide
including theprocessesfor consideringundertakings,proceduralfairnessand
confidentialityanduseofarbitrationinformationin assessmentofanaccess
undertaking.

Model terms and conditions for core services

16 TherevisedGuideincludesanumberof commentsasto theinteractionbetweenan
arbitrationdeterminationandmodeltermsandconditionsof access.Wherethe
ACCChasmadea determinationsettingoutmodeltermsandconditionsfora
particulardeclaredservice,theACCCisrequiredto haveregardto thosetermsand

conditionsinarbitrationsconcerningthatservice.
)

17 TheACCChasstatedthatasageneralapproachitwill look to applythemodelterms
andconditionsin its arbitrationdeterminationssubjectto theparticular
circumstancesof theparticulardispute. TheACCCwill seekto “the greatestexteui
possible”to setouttermsandconditionsofaccessin thefinal arbitration
determinationwhichareconsistentwith themodeltermsandconditions.

18 Teistrais presentlyengagedwith theACCCin relationto establishingthemodel
priceandnon-pricetermsandconditionsfora numberof coreservices.Duringthat
processTeistrahasmadesubmissionsasto theprinciplesthat shouldguidethe

ACCC inaformulationof themodelterms.ThesesubmissionsindudeTeistra’sview

of theneedfor flexibility andtheappropriatelevel ofdetailthat shouldbecontained
in modeltermsandconditions.

19 For example,TelstrahassubmittedthattheACCCshoulderr towardsbeingless
prescriptivein themodeltermsandconditionsand,with non-priceterms,shouldnot
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attemptto addressthedetailin accompanyingserviceschedules,manuals,
specifications,interconnectservicedefinitionsandincidentalaccompanying
documentation,orto seekto pre-determinetermsandconditionsthataremore

appropriatelynegotiatedby anaccessproviderandaccessseekeronanindividual
basis.

20 Teistranotesthecommentsmadeby theACCCin therevisedGuideasto theroleof
modeltermsandconditions,with theirintendedemphasisonassistingpartiesto
reachcommercialagreementon termsandconditionsfor access.This is consistent
with Teistra’spreferredapproachfor themodeltermsasprovidingaflexibleand
non-prescriptiveformulationfor thegreaterbenefitoftheindustry.

21 Telstradoesnotwishto makeanyfurthercommentatthisstageasto theapplication
ofthemodeltermsandconditionsina particularaccessdisputeorthecircumstances
inwhich it maybeappropriateornecessaryto departfrom themodeltermsand
conditions.
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