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Executive summary 
The purpose of the Port Terminal Access (Bulk Wheat) Code of Conduct (Code) is to ensure 
that exporters of bulk wheat have fair and transparent access to port terminal services. The 
ACCC has administered the Code since it commenced on 30 September 2014. Since that 
time the ACCC has observed considerable change, including: 

▪ greater numbers of port terminal service providers (PTSPs) and port terminal 
facilities  

▪ the increased use of novel types of infrastructure and/or business models by new 
entrant PTSPs (including the use of mobile ship loaders). 

In considering these changes and the future of the Code, the ACCC has formed the view that 
it is not clear that the Code strikes the right balance between regulatory burden and the 
benefits it delivers. Based on the ACCC’s experience in administering the Code it is not fit for 
purpose. In particular: 

▪ the Code’s regulatory burden continues to increase as new PTSPs enter the market, 
particularly given new entrants are typically smaller-scale operators competing with 
large-scale operators 

▪ all of the Code’s obligations apply to new entrant PTSPs by default, despite new 
entrants often entering grain catchment areas where significant and well-established 
port terminal facilities are already operating.  

▪ there are significant limitations to the enforceability of the Code’s access obligations 
(largely due to them applying only when an exporter is seeking access to services for 
the purpose of exporting bulk wheat). 

In addition, the ACCC notes that PTSPs have been granted exemption from Parts 3 to 6 of 
the Code in relation to 25 of the 32 currently operational port terminal facilities (this includes 
the exemption granted to CBH by the Minister administering section 1 of the Farm 
Household Support Act 2014).1 This means that most of the obligations that seek to ensure 
PTSPs provide access to services fairly and transparently do not apply at these facilities. 
Only GrainCorp (in relation to 3 facilities) and Viterra (in relation to 4) must comply with all 
the Code obligations.  

As a result only a small proportion of bulk grain exported from Australia is loaded at a facility 
where the PTSP must comply with the access provisions of the Code. In the 2021–22 
season, this was around 11% of all bulk grain exported. Therefore, any amendments to the 
obligations in Parts 3 to 6 of the Code would likely have limited practical impact.  

The ACCC considers that, on balance and in the current market context, the Code should be 
allowed to sunset. The ACCC’s views on the ongoing merit of the Code are however a 
specific and targeted assessment of its limited effectiveness, against the backdrop of a 
changing industry.  

The ACCC will continue to consider activity within the bulk grain export industry in other 
contexts (for example, in relation to a merger assessment or an enforcement matter) and 
will do so against the appropriate framework as required. The ACCC is also engaged in 

 
1 Currently the Minister for Agriculture, Fisheries and Forestry. 
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various reviews and inquiries that consider reform across supply chains more broadly (for 
example, the Productivity Commission’s recent inquiry into Australia's maritime logistics 
system). 

The ACCC is mindful that despite increasing numbers of PTSPs and port terminal facilities, 
market concentration and vertical integration continue to feature in certain grain catchment 
areas and may give rise to competition concerns. 

The ACCC also does not wish to pre-empt the outcome of this review and observes that 
industry participants are best placed to comment on the impact of the Code (both positive 
and negative) and whether it remains necessary. Without the benefit of understanding 
industry’s current views on the need for regulation of exporter access to port terminal 
services (for the purpose of exporting bulk wheat or bulk grains generally), it would be 
premature for the ACCC to attempt to identify possible alternate forms of regulatory (or 
non-regulatory) intervention at this time.  

The ACCC observes that in Code-related consultation processes industry participants have 
also expressed a range of concerns regarding bulk grain export supply chains that relate to 
matters beyond the Code’s specific scope (that is, exporter access to port terminal 
services). These concerns are summarised at Appendix B.  

In the interests of supporting the review’s consideration, the ACCC has identified the types 
of information that different stakeholders are likely well-placed to provide, as well as 
additional information that may be relevant to the review. This information is available at 
Appendix A.  
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Introduction 
The ACCC appreciates the opportunity to respond to the Department of Agriculture, Fisheries 
and Forestry’s (Department) Second Review of the Wheat Port Code: Discussion Paper.  

As the agency that regulates codes of conduct that are prescribed as regulations under the 
Competition and Consumer Act 2010 (Cth) (CCA), the ACCC is keen to ensure effective, 
fit-for-purpose regulation that supports competitive markets. 

About the Code and the ACCC 
The ACCC has administered the Code since its commencement on 30 September 2014. The 
Code is set out in Schedule 1 of the Competition and Consumer (Industry Code – Port 
Terminal Access (Bulk Wheat)) Regulation 2014 (Cth) and is a prescribed mandatory code of 
conduct for the purposes of section 51AE of the CCA.  

The Code applies to the providers of port terminal services supplied via port terminal 
facilities and the exporters that wish to use those services for the purpose of exporting bulk 
wheat. It regulates the behaviour between PTSPs and exporters to ensure that ‘exporters of 
bulk wheat have fair and transparent access to port terminal services’.2 In the context of the 
Code exporters can be considered the access seeker while PTSPs can be considered the 
access provider. 

The Code assigns the ACCC several specific roles, including the ability to determine a PTSP 
to be an ‘exempt service provider’.3 A decision by the ACCC to ‘exempt’ a PTSP means that 
the PTSP does not have to comply with Parts 3 to 6 of the Code when providing services at a 
specified facility.  

Parts 3 to 6 of the Code contain most of the obligations that seek to ensure PTSPs provide 
access to services fairly and transparently. For example, a non-exempt PTSP is required to:  

▪ not discriminate in favour of itself or a related export business and not hinder an 
exporter’s access in the course of providing services  

▪ provide access in accordance with an ACCC-approved capacity allocation system if 
allocating capacity more than 6 months in advance  

▪ resolve disputes in accordance with Code-prescribed dispute resolution processes. 

The ACCC wishes to provide to this review the benefit of its experience administering the 
Code and interacting with industry participants. The ACCC also has a general awareness of 
how the Code may be impacting markets for bulk grain export port terminal services through 
its interactions with industry stakeholders. However, the ACCC considers that industry 
stakeholders are best placed to comment on the practical impact of the Code on their 
operations, as well as its overall value and merit. Specifically, the ACCC considers that: 

▪ PTSPs are best placed to comment on the regulatory burden that the Code imposes 
and the impact it has on their businesses (including the extent to which it imposes a 
barrier to entry). 

▪ Exporters are best placed to comment on the effects the Code has on their ability to 
access port terminal services.  

 
2 Port Terminal Access (Bulk Wheat) Code of Conduct, r.2. 
3 Port Terminal Access (Bulk Wheat) Code of Conduct, r.5(2). 
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▪ All industry participants will be well placed to comment on whether the regulation of 
access to port bulk grain export port terminal services is required, and the extent to 
which alternative approaches to facilitating fair and transparent access to services 
(or dealing with other industry issues) could deliver better outcomes. 

The ACCC notes that industry engaged in the first Code review process in goodwill. The 
ACCC also expresses its appreciation for industry’s engagement with the ACCC’s Code-
related consultation processes (for example, in relation to exemption assessments and the 
ACCC Bulk grain ports monitoring report). However, the ACCC notes that stakeholders’ 
capacity and interest to engage in Code-related consultation processes has declined over 
time. The review will provide a timely opportunity for further engagement, especially noting 
the changes across the industry. 

The ACCC considers it important that industry is given as much certainty as possible, as 
soon as possible, over whether the Code will be remade, amended or allowed to sunset. Any 
possible interaction between this review and sunsetting processes should be as transparent 
as possible, including around the timing and sequencing of any interactions. 
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History of bulk wheat export 
regulation 
The history of the regulation of bulk wheat exports stems from the removal of Australia’s 
’single desk‘ approach to wheat marketing. The Wheat Export Marketing Act 2008 (Cth) 
(WEMA) was introduced to promote the development of a competitive bulk wheat export 
marketing industry and provide a regulatory framework for exporters participating in the bulk 
wheat export trade. The WEMA required bulk wheat exporters to be accredited and 
accredited exporters that operated a bulk wheat export port terminal facility to comply with 
an ‘access test’. One of the requirements of the access test was to have in operation, under 
Part IIIA of the Trade Practices Act 1974 (Cth),4 an access undertaking accepted by the 
ACCC.  

At the time the WEMA was introduced there were 3 dominant PTSPs operating across 
Australia (GrainCorp, CBH and Viterra). Emerald (now Louis Dreyfus Company) also 
operated the Melbourne Port Terminal at this time. The ACCC accepted undertakings from 
all 4 of these operators. The first undertakings were accepted in 2009, with further 
undertakings accepted in 2011 and 2013.  

Under this regime the ACCC also monitored PTSP compliance with the undertakings, 
assessed proposed variations to undertakings and carried out other specific roles.  

The Code replaced the WEMA on 30 September 2014. Whereas the WEMA applied to PTSPs 
that were also exporters (which were also large-scale, monopoly or near-monopoly service 
providers), the Code applies to all PTSPs, including smaller-scale, non-vertically integrated 
PTSPs.  

The Code was included in a list of instruments due to sunset on 1 October 2024 that was 
tabled in the Houses of Parliament on 9 and 10 May 2023. 

 

 
4 The Trade Practices Act 1974 (Cth) was later renamed the Competition and Consumer Act 2010 (Cth). 
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Industry change since 
implementation of the Wheat 
Port Code 
The ACCC observes that the Australian bulk grain export industry has developed significantly 
since the Code commenced on 30 September 2014. Among the changes are a significant 
increase in the number of PTSPs and a shift in business models being adopted by new 
entrant PTSPs. 

This means that the regulation of bulk wheat exports applies more broadly, and to different 
kinds of PTSPs, compared to when the Code commenced. For example, the ACCC notes 
that:  

▪ the WEMA (which applied before the Code commenced) applied to 4 large-scale, 
vertically integrated PTSPs with a monopoly or near-monopoly market positions,  

▪ the Code currently applies to 16 PTSPs, and increasingly to smaller-scale, non-vertically 
integrated PTSPs entering markets already serviced by one or more existing providers 
(including one of the large-scale, vertically integrated incumbents).5  

The ACCC considers that the Code may be applying more broadly and imposing more 
regulatory burden than what was originally intended. The ACCC considers that this review 
should consider how the Code applies to these changed circumstances.  

Increased number of port terminal service 
providers subject to regulation 
The Code’s predecessor, the WEMA, applied to 4 large-scale PTSPs operating high-speed 
fixed ship loaders (CBH, GrainCorp, Viterra and Emerald (now Louis Dreyfus Company)).  

At that time the Code commenced there were 7 PTSPs and 21 operational facilities. There 
are now 16 PTSPs and 32 operational facilities.6  

This significant new entry has led to many Australian ports having multiple providers of bulk 
grain export port terminal services. The presence of multiple providers of services in specific 
grain catchment areas has been a key reason why the ACCC has granted PTSPs exemptions 
from Parts 3 to 6 of the Code in relation to 21 of the 32 currently operational facilities.7 
However, notwithstanding the above, the ACCC notes that 3 vertically integrated PTSPs 
(CBH, GrainCorp and Viterra) continue to provide the majority of bulk grain export port 
terminal services nationally, and in their respective regions of operation.  

 
5 In May 2023 Commodity Ag was granted exempt service provider status in relation to a new port terminal facility at the Port of 

Albany in Western Australia. Once services from this facility commences there will be 17 PTSPs and 33 operational port 
terminal facilities.  

6 Once Commodity Ag begins providing services from its port terminal facility at the Port of Albany, there will be 17 PTSPs and 
33 operational port terminal facilities. 

7 Overall PTSPs have been granted exemption from Parts 3 to 6 of the Code in relation to 25 of the 32 currently operational port 
terminal facilities (this includes the exemption granted to CBH by the Minister administering section 1 of the Farm 
Household Support Act 2014). 
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New entrants increasingly adopting novel, 
smaller-scale operational models 
The ACCC notes that many recent new entrant PTSPs have adopted novel and smaller-scale 
operational business models that do not appear to have been envisaged by the Code. This 
includes, for example, the use of hired mobile ship loaders and, in the case of T-Ports, a 
transhipment vessel.  

In relation to PTSPs that have recently adopted novel and/or smaller-scale operational 
models: 

▪ 4 new mobile loaders commenced operation during the record 2020–21 and 2021–22 
seasons,8 bringing the total number of mobile loaders in operation in the 2021–22 
season to 7.9 

▪ T-Ports commenced bulk grain loading services using a transhipment vessel at 2 South 
Australian ports (Lucky Bay in 2020 and Wallaroo in 2023). Lucky Bay was responsible 
for 5% of South Australia’s grain throughput in 2020–21, increasing to 8% in 2021–22.10 
Bulk grain loading services at T-Ports’ Wallaroo facility commenced in July 2023.11 

The introduction of mobile loaders, transhipment vessels and other novel operation models 
to the market has offered exporters more options for exporting grain (for example, smaller-
scale PTSPs may have greater flexibility around grain accumulation and receival processes). 
In turn this may allow some exporters the opportunity to accumulate grain outside of an 
established storage or transport network and deliver directly to port, or negotiate bespoke 
arrangements not possible in the large vertically-integrated supply chain operations. Overall, 
these new entrants have facilitated more bulk grain exports across peak shipping periods 
than would otherwise have been possible. 

New entrant PTSPs have typically entered markets in competition with one or more exempt 
service providers, including at times one of the large-scale incumbents (CBH, GrainCorp or 
Viterra). Consistent with this all new PTSPs that have applied for exemption since the Code 
commenced in 2014 have been considered subject to sufficient competitive constraint, and 
subsequently granted exemptions. 

However, the ACCC is not aware of whether the presence of mobile loaders has improved 
service levels or pricing within relevant grain catchment areas. Further, as noted in ACCC 
Bulk grain ports monitoring reports it is unclear whether mobile loader operations or other 
ad-hoc terminal arrangements will provide meaningful competition long term.12  

To date mobile loader operations have only loaded significant volumes in well-above 
average (or record) shipping years, where capacity at large-scale facilities has been 
constrained. In the drought-affected 2018–19 and 2019–20 seasons, only 2 of the 4 mobile 
loaders in operation during those seasons loaded any grain.13 14 Further, the lower capital 

 
8 Bulk grain ports monitoring report – data update – 2021–22, p 2. 

9 The combined market share of mobile loader operations that entered the market since 2019–20 in the 2021–22 season was 
8%. (Bulk grain ports monitoring report – data update – 2021–22, p 2).  

10 Bulk grain ports monitoring report 2021–22, p 28. 

11 T-Ports port loading statements. 

12 The ACCC has observed a range of different approaches to exporting grain. In addition to the development of a transhipment 
vessel and mobile loaders, other new approaches have included exporting using hoppers and fixed mobile loaders. 

13 Portland Riordan, Geelong Riordan, Port Adelaide Semaphore and Port Adelaide LINX. 

14 Geelong Riordan and Semaphore Port Adelaide – Bulk grain ports monitoring report 2018–19 pages 73 and 58 respectively, 
Bulk grain ports monitoring report 2019–20, pages 71 and 55 respectively.  

https://www.accc.gov.au/system/files/Bulk%20grain%20ports%20monitoring%20report%202018-19_0.pdf
https://www.accc.gov.au/system/files/Bulk%20grain%20ports%20monitoring%20report%202019-20.pdf
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investment nature of mobile loader operations (particularly those involving the use of hired 
infrastructure) means that the relevant PTSPs may choose to provide services on an ad-hoc 
or seasonal basis.  

The ACCC considers that PTSPs and exporters are best placed to comment on the level and 
nature of port terminal services that are likely to be available across Australia over the longer 
term.  

Other industry changes 
There has been an increase in the production and export of non-wheat grain since the Code 
commenced. This trend further highlights why the Code’s limited focus solely on bulk wheat 
exports is of limited value. Furthermore, this trend will likely continue as growers respond to 
changing market demands and diversify production.  

During the drought-affected 2018–19 and 2019–20 seasons, domestic demand for grain on 
the east coast led to an increase in demand for coastal shipments (shipments of bulk grain 
made between Australian ports). The Code does not apply to requests for access to port 
terminal services for the purpose of executing a coastal shipment. 

Overall, the industry has experienced significant change since the end of the ‘single desk’ 
and more recently the introduction of the Code. While not an exhaustive list, the changes and 
challenges industry has faced in recent years include: 

▪ record-breaking grain production and bulk grain export seasons  

▪ changes in domestic growing conditions across seasons (and across different growing 
regions)  

▪ increased application of technology in how grain is traded, grown, stored and transported 

▪ instability in the global trading market due to the war in Ukraine 

▪ domestic and international supply chain challenges (particularly during the pandemic). 

The ACCC considers these changes and challenges mean the market and its participants are 
now noticeably different to those which existed at the time the Code commenced.  
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Unintended consequences and 
limitations of the Code 
The ACCC considers that an increase in the Code’s overall regulatory burden, automatic 
coverage of all PTSPs, significant limitations and limited enforceability and effectiveness 
mean that the regulatory burden it imposes now outweighs its benefits.  

While the Code’s limitations could be addressed through a series of significant amendments 
(the ACCC recommended a series of amendments in the first Code review), the ACCC 
considers that the regulatory burden of an amended Code is likely to still outweigh its 
benefits. The ACCC has reached this view based on its experience administering the Code, 
but as set out across the submission industry stakeholders are best placed to comment on 
the usefulness of the Code. 

Regulatory burden on new entrants 
Despite the intention that the Code would form part of a deregulatory pathway for the 
industry, the number of PTSPs regulated under the Code has increased significantly and the 
types of PTSPs covered by regulation has changed. Whereas the WEMA applied to PTSPs 
that were also exporters (which were also large-scale, monopoly or near-monopoly providers 
of services), the Code applies to all PTSPs, including smaller-scale, non-vertically integrated 
PTSPs.  

The overall regulatory burden of the Code continues to grow. Increasingly it applies to 
smaller-scale and non-vertically integrated new entrants that are already subject to high 
levels of competition. Given the nature of new entrant PTSPs has changed since the Code 
commenced, the Code may be imposing unintended regulatory burden.  

The ACCC also considers that the Code may be a barrier to entry. Even if a potential new 
entrant PTSP is confident that the ACCC will grant it exempt service provider status, that 
PTSP will be aware that at a minimum it will be required to engage in the ACCC’s exemption 
assessment process and comply with the obligations in Part 2 of the Code. 

The ACCC’s exemption assessment process typically involves a new entrant: 

▪ providing an application containing certain information about the applicant’s operations, 
and reasons why it considers it should be exempt  

▪ responding to additional information requests and attending meetings with ACCC staff.  

The obligations in Part 2 of the Code require all PTSPs to: 

▪ at all times deal with exporters in good faith 

▪ publish and provide to the ACCC a port loading statement (a document providing certain 
details about all shipments scheduled to be loaded using the PTSPs port terminal 
services)  

▪ publish policies and procedures for managing demand for the PTSP’s port terminal 
services 

▪ publish standard terms and reference prices. 
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PTSPs must manage the application process alongside numerous other government 
regulatory processes. The ACCC has also observed it is particularly difficult for new entrant 
PTSPs to control the timing of when they will commence providing port terminal services 
and ensuring all regulatory processes are satisfied within the requisite timeframes.  

The ACCC is concerned that the prospect of seeking exempt service provider status from 
the ACCC and complying with the Code’s Part 2 obligations may be disincentivising new 
PTSPs from entering markets (that is, raising barriers to entry).  

The ACCC also considers that the requirement that new entrants publicly report on 
upcoming uses of its services through a port loading statement may be detrimental to the 
overall competitiveness of the market. In the initial period of their operation new entrants 
have typically provided services to one or a small number of exporters and this information 
must be published. Other documents setting out their standard terms and references prices 
must also be published. The level of transparency required of new entrants, especially as 
they commence operations, is disproportionate to that of the large-scale PTSPs.  

 Limitations of the Code 
The ACCC considers that for a Code to be effective the: 

▪ consequences of contravening a Code obligation must be sufficiently credible and 
serious to drive compliance  

▪ obligations on parties covered by the Code should be clear and certain so that parties 
understand what they need to do to comply with the Code (and to ensure that 
contraventions of the Code are clear and can be the subject of enforcement).  

In the 2017 Code review and several ACCC Bulk grain ports monitoring reports the ACCC 
highlighted its concerns that the drafting of several of the Code’s key obligations and the 
Code’s lack of penalty provisions have significantly limited the Code’s effectiveness and 
enforceability. 

The ACCC considers that the Code’s lack of enforceability may have reduced the likelihood 
that exporters would have considered relying on the Code’s obligations in dealings with 
PTSPs (particularly non-exempt PTSPs), including the Code’s dispute resolution processes. 
The lack of enforceability may have also made exporters less inclined to complain to the 
ACCC regarding potential contraventions of the Code by PTSPs.  

The ACCC notes that although the Code could be amended to address its enforcement, 
scope and drafting limitations, its overall regulatory burden is still likely to outweigh its 
benefits. 

Lack of enforceability 

The Code’s lack of civil penalty provisions (and therefore the ACCC’s inability to seek civil 
pecuniary penalties or issue infringement notices for contraventions) means the Code does 
not have a credible enforcement framework.  

For a Code to be effective, the consequences of contravention must be sufficiently serious 
to incentivise compliance. The lack of consequences for contravening the Code has meant 
PTSPs have not had strong incentives to comply with the Code’s obligations. The ACCC 
observes that in these circumstances it would have been difficult for exporters to rely on the 
Code in their dealings with PTSPs. Absent robust and enforceable provisions (particularly 
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those relating to access) the value of the Code to industry has been highly limited in 
practice. 

The lack of enforceable access provisions applies to infrastructure that is used to export 
both wheat and other grains. The effect of the Code being unenforceable is most 
problematic in relation to the non-discrimination and no hindering obligations (Part 3, clause 
10). 

The ACCC has publicly noted the limitations to enforcing the Code’s access obligations on 
non-exempt PTSPs, as well the broader transparency and reporting obligations on all PTSPs. 
The ACCC has highlighted its concerns around the regime’s enforceability in submissions to 
the 2017 review of the Code and in multiple Bulk grain ports monitoring reports. 

Several of the Code’s definitions lack clarity 

As identified in the ACCC’s submissions to the first review of the Code there is considerable 
uncertainty over when many of the Code’s provisions apply.  

The uncertain application of the Code has given rise to possible loopholes that would allow 
PTSPs to limit their Code obligations and exporters to extend their Code rights. 

The definition of exporter creates uncertainty as to when the Code’s key 
‘access obligations’ apply 

The Code’s definition of ‘exporter’ creates uncertainty as to whether the Code’s key access 
obligations apply when an exporter is seeking access to a PTSP’s port terminal services 
(including when an exporter eventually uses these services to export bulk wheat).  

The Code defines ‘exporter’ as an ‘entity seeking access to, or using, port terminal services 
for the purpose of exporting bulk wheat’. The definition’s focus on an exporter seeking 
access for the purpose of exporting bulk wheat does not reflect how exporters typically seek 
access to port terminal services.  

The ACCC understands that when an exporter seeks access to port terminal services from a 
PTSP it will not necessarily do so for the purpose of exporting a particular type of grain. 
Rather, they will typically seek access to port terminal services for the purpose of exporting 
bulk grain, with the type of grain to be loaded confirmed at a later date. This is particularly 
the case when the exporter is participating in an annual capacity allocation process (which 
involves the allocation of capacity up to 12 months into the future) or a long-term capacity 
allocation process (which can involve the allocation of capacity multiple years into the 
future).  

Further, the ACCC understands that between the time that an exporter secures access to 
port terminal services (that is, makes a shipping capacity booking or secures an entitlement 
to shipping capacity) and the time those services are delivered, exporters will often advise 
the PTSP of a change to the type of grain that will be loaded. This means that a single 
access request could arguably fall in and out of Code coverage depending on the type of 
grain nominated by the exporter at any point between the point of capacity booking and 
service delivery. The ACCC understands that exporters are typically required to confirm the 
grain type to be loaded using their booked shipping capacity as part of the PTSP’s final 
‘vessel nomination’ process (which typically takes place only weeks prior to loading).  

Accordingly, exporter practice of booking shipping capacity means that it may be unclear 
whether a grain exporter meets the definition of ‘exporter’ for the purposes of the Code at 
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the point of seeking access to port terminal services, or at any point between the point of 
capacity allocation and service delivery. This creates uncertainty over whether and when the 
obligations that PTSPs have in relation to ‘exporters’ (as defined by the Code) apply.  

The Code’s scope definitions create uncertainty over who the Code 
should apply to and when 

The definitions which define the Code’s scope create uncertainty over who the Code applies 
to and when. For example, these definitions do not: 

▪ make it clear how the Code should apply when there are multiple owners and/or 
operators of a port terminal facility  

▪ provide the necessary guidance over when a port terminal facility (and therefore a PTSP) 
is and is not covered by the Code.  

The ACCC identified these limitations in the first review of the Code. Since that time this 
issue has been exacerbated as PTSPs have adopted new forms of entry and entered into 
different types of business arrangements to provide port terminal services not envisioned 
when the Code was developed.  

The Code’s key reporting obligations create uncertainty over what 
information must be reported and when 

The Code’s key reporting obligations are not clear. For example, the ‘expected capacity’, 
‘performance indicators’ and port loading statement obligations lack clarity regarding what 
information must be reported and when. 

Level and frequency of reporting requirements unwarranted and 
potentially misapplied  

There are clear limitations around the port loading statement obligations: 

▪ The port loading statements published by PTSPs (and provided to the ACCC) are forward 
looking documents that PTSPs may not update to reflect final details of completed 
shipments (including tonnages loaded). The information reported by PTSPs both on their 
website and to the ACCC may therefore be incomplete or inaccurate. 

▪ Some of the information that PTSPs are required to report in port loading statements 
may also no longer be of value to exporters or relevant for many PTSPs. For example, the 
obligation to provide the time a nomination was received from an exporter and then 
accepted was originally intended to provide transparency over the allocation of capacity 
by large-scale PTSPs at a time when there was less capacity available across the 
industry.  

▪ The information set out in port loading statements is intended to support the Code’s 
enforcement regime and related transparency measures. As outlined above the 
enforceability of the Code is severely limited.  

▪ Absent an effective enforcement regime, the ACCC has limited means to enforce the port 
loading statement obligations. This has led to inconsistent reporting practices by PTSPs 
and at times the publication of out-of-date shipping information. 

▪ The port loading statement obligations (which often involve daily reporting) are a 
regulatory burden on many PTSPs and the weight of this burden may be greater than 
was envisioned when the Code was developed.  
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The Code applies in full to a small number of 
facilities  
PTSPs have been granted exemption from Parts 3 to 6 of the Code in relation to 25 of the 32 
currently operational port terminal facilities. This includes exemptions granted by the ACCC 
and exemptions granted in relation to CBH’s facilities by the Minister administering section 1 
of the Farm Household Support Act 2014.15 This means that Parts 3 to 6 of the Code 
currently only apply to 7 facilities (limiting the effect of retaining and/or amending these 
requirements). Furthermore, 2 of these non-exempt facilities (GrainCorp’s facilities at the 
Port of Mackay and the Port of Gladstone, Queensland) export limited quantities of wheat, as 
compared to other grains and legumes. 

Accordingly, the obligations which require PTSPs to deal with exporters in certain ways in 
providing access now only apply to a limited number of facilities and in relation to a small 
percentage of annual bulk grain exports. For example, in the 2021–22 season only around 
11% of bulk grain exported from Australia was loaded via a facility where the PTSP was 
required to provide services in accordance with all the Code’s obligations.  

The practical effect of the existing access requirements in place at non-exempt facilities are 
further limited by the Code’s enforcement limitations, particularly in relation to the non-
discrimination and no hindering obligations (Part 3, clause 10).  

Exemptions by Minister to cooperatives 
The Minister for Agriculture, Fisheries and Forestry can decide that a PTSP is an exempt 
service provider. The Minister must be satisfied that the PTSP is a cooperative that has: 

▪ grain-producer members who represent at least a two-thirds majority of grain-producers 
within the grain catchment area for the port concerned 

▪ sound governance arrangements that ensure the business functions efficiently and 
allows members to influence the management decisions of the cooperative. 

On 17 November 2014, the Minister found that CBH’s port terminal facilities at Albany, 
Esperance, Geraldton and Kwinana satisfactorily met the criteria for exemption. 

The ACCC was of the view (and remains of the view) that exempting a PTSP based on its 
cooperative status, without having regard to its ability and incentive to exert market power, 
was not an appropriate basis for deciding the level of regulation that should apply to a PTSP. 
Noting that CBH was the dominant, vertically-integrated provider of bulk grain export 
services in WA at the time it was granted exemption, the ACCC considered (and remains of 
the view) that CBH should not have been granted exemption based on its cooperative status. 

Capacity already allocated at many ports 
Long-term capacity arrangements mean Parts 3 to 6 of the Code have limited application 
even at the remaining non-exempt facilities. In addition to the obligations in Parts 3 to 6 of 
the Code only applying to 7 of the 32 currently operational port terminal facilities, the 
application of these obligations at those 7 facilities will be limited where PTSPs have 
entered into long-term agreements with exporters. The ACCC understands a significant 

 
15 Currently the Minister for Agriculture, Fisheries and Forestry. 



 

Second review of the Wheat Port Code: ACCC submission in response to Discussion Paper 14 

proportion of future shipping capacity has already been allocated to a range of exporters 
across various facilities.  

If the review contemplates amendments to the Code, particularly relating to capacity 
allocation and terms and conditions of access, it is likely these would have limited practical 
impact.  
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The Code should be allowed to 
sunset 
While the ACCC does not seek to pre-empt the outcome of this review, the ACCC considers 
that on balance (and absent a clear case for the Code’s retention being established via this 
review), the Code should be allowed to sunset. The ACCC’s views on the ongoing merit of 
the Code are a specific and targeted assessment of its limited effectiveness, against the 
backdrop of a changing industry.  

The ACCC considers that given industry changes and the Code’s significant limitations the 
Code may be having unintended consequences and that its regulatory burden may exceed 
its benefits. The ACCC has formed this view in the interests of reducing regulatory burden on 
industry and removing the potentially negative impacts the Code has on new PTSP entry and 
the competitiveness of (particularly smaller-scale) new entrants. The ACCC is mindful that 
maintaining the Code may falsely perpetuate the appearance of robust regulatory 
arrangements. Such an outcome is unhelpful for all stakeholders. 

While the ACCC considers that the Code should sunset, the ACCC observes that:  

▪ 3 large vertically-integrated PTSPs (CBH, GrainCorp and Viterra) remain the major 
providers and acquirers of bulk grain export port terminal services. In 2021–22 these 3 
PTSPs combined to: 

o load (as providers of port terminal services) 31.9 of the 40.6 million tonnes of bulk 
grain exported from Australia (78.6%)16  

o export (as acquirers of port terminal services) 23.4 of the 40.6 million tonnes of bulk 
grain exported from Australia (57.6%).17 

Although the ACCC has not received information regarding upcountry storage and handling 
services under the Code, the ACCC understands that these 3 PTSPs also remain the major 
providers of these services. 

The ACCC considers that the level of market concentration and vertical integration in 
Australian bulk grain export supply chains (and the grains industry generally) may give rise 
to competition concerns, and that these concerns may be currently held by some 
stakeholders. Possible concerns may relate to information asymmetries, fees, service levels, 
service bundling or rebates. Such concerns may arise in relation to specific markets, grain 
catchment areas or particular points in time (for example, during specific harvest 
conditions).  

Stakeholders may also have broader concerns regarding the operation of the industry, for 
example concerns regarding infrastructure investment, labour and logistics. These concerns 
are less likely to be competition concerns (see Appendix B). 

Under the Code PTSPs are only required to provide the ACCC with information regarding 
scheduled uses of their port terminal services (in port loading statements). The ACCC does 
not receive information that can meaningfully inform a position on the competitiveness of 

 
16 ACCC, Bulk grain ports monitoring report – data update – 2021–22, Appendix 1 – Supplementary spreadsheet – tables and 

charts.  

17 ACCC, Bulk grain ports monitoring report – data update – 2021–22, Appendix 1 – Supplementary spreadsheet – tables and 
charts.  
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the bulk grain export port terminal services market or the bulk grain export industry more 
broadly.  

Accordingly, the ACCC considers that this review provides a timely opportunity for the 
Department to engage with industry stakeholders. Should areas of concern be identified 
these can be considered appropriately. Possible remedies should be developed based on a 
sound evidentiary basis, appropriately targeted, effectively implemented and reviewed as 
appropriate. 
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Appendix A: Sources of market 
information on effectiveness of 
the Code 
The information that the ACCC receives under the Code is limited to the port loading 
statements that all PTSPs are required to provide. The ACCC does not receive information 
regarding the terms and conditions on which exporters secure access to a PTSP’s port 
terminal services (or related supply chain services such as upcountry storage and handling 
and grain transportation services). 

Although the ACCC has consulted extensively with industry participants since the Code 
commenced, this interaction has declined over time. In recent years only a small number of 
submissions regarding applications by PTSPs for exempt service provider status under the 
Code have been received, and the ACCC’s annual consultation process for the Bulk grain 
ports monitoring report ended in early 2022.  

Industry participants are clearly best placed to provide views on the impact of and need for 
the Code. This Appendix provides a summary of the kind of views they may be able to 
contribute to this review.  

PTSPs 
PTSPs will be best placed to explain the operational challenges they manage in allocating 
shipping capacity and facilitating the export of bulk grain through their port terminal facilities 
and storage and handling networks. PTSPs may also be able to provide insight into: 

▪ the level of investments across their port operations (and broader supply chains)  

▪ examples of how the Code specifically impacted a decision to invest in new or existing 
port terminal facilities 

▪ the level of long-term shipping capacity and short-term capacity available over the next 5 
to 10 years (for example, the level of capacity that will be available to the market) 

▪ the costs involved in providing port terminal services, including in relation to investments 
at port terminal facilities and across bulk grain export storage and handling networks 

▪ the types of negotiations, processes and subsequent agreements they have entered into 
with exporters, including the extent to which standard terms and reference prices are 
used. 

New entrant PTSPs can likely provide information on: 

▪ the costs (including the opportunity costs) of the ACCC’s exemption application process, 
as well as complying with the obligations of the Code over the short and longer-term 

▪ the hire arrangements available for mobile ship loaders. 
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Exporters 
Grain exporters are best placed to comment on whether the Code has positively impacted 
exporter access to bulk grain export port terminal services, and exporter participation in the 
market generally. For example, exporters may provide insight into: 

▪ the costs of port terminal services at different times of the year, the level of service 
(including flexibility) offered around shipping slot bookings, and other related supply 
chain costs 

▪ whether they consider that the Code has positively impacted negotiations with PTSPs 
regarding access agreements for port terminal services (or the final terms of such 
agreements), including whether dealings are undertaken in good faith 

▪ whether the Code’s reporting obligations have had a positive, negative or no impact on 
their willingness or ability to seek access to port terminal services from a PTSP 

▪ the extent to which access to a range of services across a supply chain influence their 
shipping decisions (for example, how they preference one port terminal facility or PTSP 
over another). 

Because the Code only covers requests for access to services for the purpose of exporting 
bulk wheat, exporters of non-wheat grains may be well placed to comment on the sufficiency 
of the general competition provisions in the CCA. Equally, noting the enforcement limitations 
of the Code, exporters of bulk wheat may also have considered the application of the CCA’s 
general competition provisions to their operations.  

Shipping agreements 
The review may also benefit from examining shipping agreements between PTSPs and 
exporters. Such agreements may provide information on whether the Code has had an effect 
on access arrangements and competition at particular port terminal facilities or within 
different grain catchment areas. 

In considering these matters, the use of long-term agreements by some PTSPs may also be 
relevant. Long-term agreements can provide both exporters and PTSPs greater certainty and 
confidence to participate in the market. They may also support greater investment by 
exporters, PTSPs and other industry stakeholders at port or in related markets. They may 
also have influenced how and when certain exporters could export grain. The ACCC 
understands that a range of PTSPs continue to offer long-term agreements for shipping 
capacity. 
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Appendix B: Bulk grain export 
supply chains 
Concerns raised by stakeholders about bulk grain exports (and related supply chains) in 
consultation processes for the ACCC Bulk grain ports monitoring report were varied and 
largely related to matters not specifically covered by the Code. That is, most of the concerns 
raised by stakeholders did not specifically relate to an exporter seeking access to port 
terminal services for the purposes of exporting bulk wheat.  

As observed in past Bulk grain ports monitoring reports and in other ACCC decisions (made 
under different decision-making frameworks) bulk grain export markets are significantly 
concentrated in many catchment areas across Australia. Vertical integration continues to 
feature both upstream and downstream of port operations, with many stakeholders offering 
bundled or linked services across a supply chain.  

Common areas of concern related to:  

▪ terms and conditions of access to upcountry storage and handling facilities 

▪ quality of grain delivered to upcountry storage facilities compared to the quality of grain 
outturned (that is, grain blending) 

▪ a lack of transparency over volumes of grain stored upcountry  

▪ information asymmetry in the market between the large-scale PTSPs (in relation to entire 
supply chains) and other stakeholders  

▪ inefficiencies in grain transport (road and particularly rail) 

▪ costs of using containers and other container trade/freight logistic concerns. 

More broadly, the ACCC has considered bulk grain export related upstream and downstream 
supply chain matters during merger assessments and enforcement investigations. Past 
matters include Qube’s acquisition of the Newcastle Agri Terminal on 30 September 2021, 
and GrainCorp Operations Ltd’s agreement to amend 19 terms in its Grain Warehousing 
Agreement with small business grain growers.18  

 

 

 

 

 

 
18 For further information on the GrainCorp Warehousing Agreement matter see: https://www.accc.gov.au/media-

release/graincorp-amends-terms-in-its-warehousing-agreement. For further information on the Qube acquisition of the 
Newcastle Agri Terminal see: https://www.accc.gov.au/media-release/accc-to-monitor-effect-of-qubes-acquisition-of-
newcastle-agri-terminal. 

https://www.accc.gov.au/media-release/graincorp-amends-terms-in-its-warehousing-agreement
https://www.accc.gov.au/media-release/graincorp-amends-terms-in-its-warehousing-agreement
https://www.accc.gov.au/media-release/accc-to-monitor-effect-of-qubes-acquisition-of-newcastle-agri-terminal
https://www.accc.gov.au/media-release/accc-to-monitor-effect-of-qubes-acquisition-of-newcastle-agri-terminal
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Appendix C: ACCC submissions 
to the Department of 
Agriculture and Water 
Resources’ first review of the 
Code (2017, 2018)  
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