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Glossary

2009 Undertaking
ABA

ACCC

AGEA
BHC
CBH
CCA

FOB

GrainCorp

mt

PC

PLPs

Port Terminal Services

Proposed 2011 Undertaking

Reference Prices

Shipping Stem
Standard Port Terminal
Service

Standard Terms

VFF

Ausbulk Limited Port Terminal Sees Access
Undertaking, accepted 29 September 2009

Australian Bulk Alliance, the operator of theglibourne
Port Terminal.

Australian Competition and Consumer Commission

Australian Grain Exporters Association — regaatative
body for exporters of Australian grain

Vertically integrated bulk handling company
Co-operative Bulk Handling Limited, a vertigalhtegrated
port terminal operator

Competition and Consumer Act 20(Txh) (previously the
Trade Practices Act 1974)

Free on board
GrainCorp Operations Limited
Metric tonne
Productivity Commission
Port loading protocols
As defined by clause 4.tefProposed 2011 Undertaking

The access undertagaggved from Viterra Operations
Limited on 23 December 2010

The reference prices described in clause 5.2(a} earied
in accordance with clause 5.6 in the Proposed 2011
Undertaking

Means the stem of ships nominateskpgrters for loading
at Viterra's port terminals as published by Viterra

A Port Terminal Service specified as such in a Port
Schedule attached to the Proposed 2011 Undertaking

the Standard Terms and conditiswided in clause
5.1(a) of the Proposed 2011 Undertaking, or asudary
clause 5.6(e)

Victorian Farmers Federation




Viterra

Viterra’s trading arm

WEMA

Viterra Operations Limited (ABN: 88 007&256) —
Operator of the Port Terminals in South Australia

Viterra Limited (ABN 59 0849 130) — accredited
exporter of bulk wheat

Wheat Exports Marketing Act 2008th)

-Vi-



1 Summary

1.1 Introduction

This Draft Decision details the Australian Competitand Consumer Commission’s
(ACCC’s) preliminary view of the undertaking lodgey Viterra Operations Ltd
(Viterra) on 23 December 2010 (Proposed 2011 UaHery) for consideration under
Division 6 of Part IlIA of theCompetition and Consumer Act 20qxh) (CCA). The
Proposed 2011 Undertaking relates to the provisfatcess to services for the
export of bulk wheat at six grain terminals opeddtg Viterra in South Australia.
These terminals are:

Port Lincoln

= Port Adelaide Inner Harbour
= Port Adelaide Outer Harbour
= Port Giles

= Thevenard

Wallaroo.

Viterra has submitted the Proposed 2011 Undertakimgeet the access test
provisions of thaVheat Export Marketing Act 20¢8th) (WEMA) required for its
trading arm, Viterra Limited, to be re-accreditedaabulk wheat exporter from

1 October 2011.

The ACCC has arole in approving access undertakimgwheat exporters as part of
the deregulation of the wheat industry. Access ttallimgs are intended to ensure
that third party exporters are able to access dnetprminals operated by vertically
integrated port terminal operators, ensuring fampetition in the market for the
export of bulk wheat.

Viterra’s Proposed 2011 Undertaking is one of f@heat port terminal services
access undertakings being considered by the AC@i@satime. On 22 June 2011, the
ACCC released a decision to accept an access ahkoytprovided by GrainCorp
Operations Ltd (GrainCorp). In addition to Vites@roposed 2011 Undertaking the
ACCC is also currently considering undertakingsvmted by Australian Bulk

Alliance (ABA) in relation to its operations at tRert of Melbourne in Victoria and
Co-operative Bulk Handling Limited (CBH) in relatido its operations in Western
Australia.

Viterra, GrainCorp and CBH each has in place aessandertaking accepted by the
ACCC in 2009 while ABA is proposing an undertakioghe ACCC for the first

time. The ACCC will consider each undertaking @oivn merits and notes that,
while undertakings accepted from each bulk handimmpany (BHC) will reflect the
particular circumstances of that company, therecar&in aspects of the undertakings
for which the ACCC considers a consistent appr@acbss the bulk wheat export
industry is appropriate.




In considering whether to accept an undertakingdNB€C has regard to the matters
set out in s. 44ZZA(3) of the CCA. These inclunter alia the objects of Part IIIA
which are to:

(a) promote the economically efficient operation ok a$ and investment in
the infrastructure by which services are providbedreby promoting
effective competition in upstream and downstrearketa; and

(b) provide a framework and guiding principles to emege a consistent
approach to access regulation in each industry.

Viterra’s Proposed 2011 Undertaking is essenteltgll forward of its 2009
Undertaking. Experience with the 2009 Undertakinggests that a number of
elements of the 2009 Undertaking did not facilitde efficient use of Viterra’'s port
terminal infrastructure as anticipated. Howeveg, alierall publish-negotiate-arbitrate
framework appears to have worked relatively well.

The ACCC considers that there are a number of avthase amendments to the
Proposed 2011 Undertaking are required.

Fundamental to the assessment of the Proposedttddrtaking is the issue of
capacity allocation. The operation of the 2009 Utadeéng demonstrated major
concerns with the first come, first served capaalkycation system. These concerns
are:

= the adverse impact on competition in related marketthe detriment of wheat
growers

= the inefficient allocation of capacity

= whether capacity is allocated fairly and transptlyehaving regard to the
intention of the WEMA

Nominations made in March 2011 for capacity af@iS&éptember 2011 (i.e. 2012
bookings) clearly demonstrate these concerns.

Based on the first come, first served model, tiE22fending bookings would result

in only two exporters having access to Viterra’'sleea ports during the period of
peak demand of January to April 2012. As a reguttwers are likely to have
considerably fewer exporters competing to purchiasie wheat and consequently, are
likely to receive lower prices.

In terms of efficient allocation, capacity at Vitgls deep sea ports for the period
January to April 2012 is not necessarily goingxpaters who value it most highly,
but rather to exporters who nominated more quidkiyther, Viterra’s current first
come first served capacity allocation system inetudo mechanisms to ensure that
capacity can be transferred from lower value uselsgher value users or that it does
not go unused during peak periods of demand.

There was also some confusion amongst exportdosvalsether Viterra could accept
bookings on the stem in the absence of an accepigeitaking for the period post
30 September 2011.




For these reasons, the ACCC'’s preliminary vievh& the current system for
allocating shipping slots is not appropriate gdimgvard. It is the ACCC'’s
preliminary view that an auction system would addrés overall concerns regarding
the allocation of Viterra’s port terminal capacity.

Viterra has stated that the introduction of an iamcsystem cannot reasonably
commence until mid 2012, after allowing time foctaon design and implementation.

Accordingly, in response to ACCC concerns, Vitéraa proposed transitional
arrangements to allocate capacity subject of tinelipg bookings for the two deep
sea ports in the high demand period January td 201i2. The ACCC'’s view is that
such transitional arrangements need to reducestie of bookings held by Viterra to
levels more consistent with last year’s executeakbws. This will result in other
exporters accessing the stem. The ACCC anticiplaétghis will likely result in
greater competition amongst wheat exporters fob#refit of wheat growers.

Viterra has provided a draft revision of the Pragb2011 Undertaking (Revised
Draft) that it proposes to submit in substitutidritee Proposed 2011 Undertaking.
This Revised Draft includes the design and intréidncof an auction system
commencing mid 2012.

In addition to the issue of capacity allocationsithe ACCC'’s preliminary view that
differential pricing for receivals at port alsogad concern during the period of the
2009 Undertaking. Specifically, concerns relatthtransparency of pricing and
whether exporters have sufficient information tgateéate prices based on actual
services supplied.

Finally, it is the ACCC's preliminary view that gt handed
publish-negotiate-arbitrate regulatory framewonkaéns appropriate. However, the
ACCC considers that a number of additional powadsfanctions are required to
supplement this light handed approach.

In addition to the Revised Draft, Viterra has sutbeci transitional arrangements
under which Viterra will remove its own bookingsrin the stem for the two deep sea
ports in the period January to April 2012 to thepahere Viterra’s bookings are
close to the proportion of capacity it execute@@11. Other exporters will then
receive bookings in the order nominated.

The Revised Draft also includes amendments thataddhe other concerns raised
above.

It is the ACCC'’s preliminary view that the Revisbdaft would appropriately address
the various issues.

It is important to note however that the RevisedfDdoes not form part of the
application submitted by Viterra on 23 December@pdrsuant to s. 44ZZA(1).
Accordingly, this Draft Decision assesses the uiatterg provided on that date.

The Draft Decision is therefore that the originedgnsed undertaking not be
accepted. However, the ACCC's preliminary viewhiattthe Revised Draft could be
accepted if it were submitted for assessment patdoas. 44ZZA(1).




The ACCC seeks comments from stakeholders on @t Decision by 5.00pm on
Wednesday, 31 August 201I’he ACCC also seeks comments on Viterra’s Revised
Draft, the issue of capacity management, transggrehinformation, and details of
pricing in particular, but welcomes comments on aiier aspect of the Revised

Draft.

1.2 The 2009 Undertaking

1.2.1 Decision to accept Viterra’'s 2009 Undertaking

In its decision to accept Viterra’'s 2009 Undertagkithe ACCC took the view that a
prescriptive regulatory approach, including ex grtee setting was not warranted,
and that a less prescriptive publish-negotiatetiatiei approach was appropriate.
However, in order for the publish-negotiate-arltiéritamework to be appropriate, the
ACCC took the view that it needs to be underpiniogd robust set of mechanisms
giving effect to the publication, negotiation anfligation procedures.

In relation to capacity allocation arrangementsARECC did not express a view on
the efficiency of the first come, first served caipaallocation arrangements. Instead,
weight was given to the legitimate business intsresAusBulk (now Viterra) in
being able to run its port terminal facilities wahsufficient degree of flexibility and
without unduly prescriptive regulation. The ACCGQther noted that the
non-discrimination and no-hindering access prowsiwere intended to constrain the
ability of AusBulk (now Viterra) to exercise distian under the port loading
protocols (PLPs) in an anti-competitive manner.

In deciding to accept the 2009 Undertaking, the &0®ted that should the light
handed, publish-negotiate-arbitrate approach (suggdy robust non-discrimination
and no-hindering provisions) prove not be to beaive, the ACCC may adopt a
more prescriptive method in any future access uakieg.

1.2.2 Performance of Viterra’s 2009 Undertaking

It appears that the operation of the publish-nag@tarbitrate framework has not
raised concerns with exporters, with the majoritgxporters able to successfully
reach agreement with Viterra regarding the termecogss.

However submissions raise concerns about the natiuméormation published and
suggest that asymmetry in the information availabl€iterra’s trading arm
compared with information available to third pagyporters provides Viterra’s
trading arm with a competitive advantage. In additthere is a concern that the
limited information published by Viterra with reghto available capacity prevents
exporters from planning export tasks with certainty

A number of submissions raise concerns with ViterPA.Ps and the manner in which
capacity is allocated to exporters, on a first cofnst served basis. Exporters also
submit that there is insufficient disincentive viitlthe PLPs preventing Viterra’'s
trading arm from overbooking, thereby hinderingestexporters from accessing the
stem.

Submissions received in relation to capacity bog&ifor the 2011/12 season (made
pursuant to the current PLPS) raise concerns reggtie efficiency of the first come,
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first served capacity allocation system, in thadazaty is not being used by exporters
who value it most, and there are no mechanismeguore that capacity does not go
unused.

1.3 Proposed 2011 Undertaking

The Proposed 2011 Undertaking submitted by Viterr23 December 2010 provides
essentially a roll-over of the 2009 Undertakingddurther period of three years. It
does, however, include a number of minor changbghnare set out in Chapter 4.

The ACCC considers that the 2009 Undertakings aedemant matter in the
assessment of Viterra’s Proposed 2011 Undertapieigs. 44ZZA(3)(e).

1.4 ACCC Draft Decision

The ACCC has formed a preliminary view not to at¢bp Proposed 2011
Undertaking as lodged by Viterra on 23 Decembe028aving regard to:

= the overall approach and specific provisions ofRhegposed 2011 Undertaking

» the matters specified under s. 44ZZA(3) of the C@&King into account the wider
context within which Viterra has submitted the Ryegpd 2011 Undertaking
(which is detailed in the Legislative Framework set in Appendix C to this
Draft Decision).

The ACCC notes however that Viterra has address2dCCC’s concerns in the
Revised Dratft. It is the ACCC'’s preliminary viewathf the Revised Dratft is
submitted, the ACCC would accept the undertaking.

The ACCC notes that the matters specified undé4sZA(3) of the CCA to which it
must have regard when deciding whether to accephdartaking include:

= the objects of Part IlIA of the CCA which are, imsmary, to promote the
economically efficient operation of, use of andastment in the infrastructure
and encourage a consistent approach to accesatieguh each industry

= the legitimate business interests of the accesadao(i.e. Viterra)

= the public interest, including considerations metato fostering competition in
related markets

= the interests of access seekers (e.g. exporters)

= any other matters that the ACCC thinks are rele(guth as the
intention of the regulatory scheme set by WEMA tiatess to port terminal
services be provided on a fair and transparenspasd the operation of the 2009
Undertakings).

The ACCC'’s decision making framework is detailedtar in Chapter 3. Appendix 2
sets out the full legislative framework relevantiie ACCC's decision.




1.4.1 Overall approach

The ACCC has reached a preliminary view that theralvapproach to access
provision as provided in the publish-negotiate-aabe framework of the Proposed
2011 Undertaking is appropriate and that preseeptix ante price regulation is not
necessary in the case of Viterra’s Proposed 20Mdetfaking. Further, it is the
ACCC'’s preliminary view that it is not necessarysteengthen the
publish-negotiate-arbitrate framework with ring-éerg rules for Viterra at this time,
provided that Viterra provides increased transpayes to:

= available capacity at port
= stock at port information
= additional information as to pricing.

The Viterra Revised Draft inserts provisions fog fiublication of greater information
with respect to available capacity, stocks at pad pricing. It is the ACCC'’s
preliminary view that the publication of this addital information is both in the
interests of access seekers and is likely to adkthcient operation of the
infrastructure. Further, greater transparency fafrmation is in the public interest,
including the public interest of competitive maskes it is likely to prevent Viterra’'s
trading arm from obtaining a competitive advantages requirement for greater
transparency is discussed further at Chapter 4.

The ACCC is also of the preliminary view that these year term of the Proposed
2011 Undertaking is appropriate as it providesasety to both access seekers and the
service provider.

Notwithstanding its preliminary view that the ovepublish-negotiate-arbitrate
framework in the Proposed 2011 Undertaking is gmpate, the preliminary view of
the ACCC is that there are particular aspects@ffproach that are not appropriate.
These are discussed below.

1.4.2 The ACCC'’s role under the Proposed 2011 Under taking

The ACCC considers that the Proposed 2011 Undedadtiould provide for certain
powers and functions of the ACCC. These includesalranism allowing the ACCC
to object to a proposed variation of its PLP’s hie¥fa, a specific information
gathering provision, an approval power acknowledgirat decision making
functions under the undertaking may be undertakgpelticular Commissioners, and
inclusion of an explicit reference to the ACCC’smrtoring role. The ACCC
considers that these powers and functions shoutthsistent across the
Undertakings of all the port operators in ordepitovide a consistent approach to
access regulation in the bulk wheat export indugtdditionally, these powers and
functions are in the public interests as it wikiasthe ACCC in ensuring compliance
with the Proposed 2011 Undertaking.

Viterra has addressed this issue in its Draft RenisThese issues are discussed in
Chapter 4 of this Draft Decision.




1.4.3 Capacity allocation

It is the ACCC'’s preliminary view that the firstroe, first served capacity allocation
model contained in the Proposed 2011 Undertakimgtigppropriate. In particular
the ACCC is of the preliminary view that:

= the first come, first served capacity allocatiostsyn does not efficiently allocate
capacity in circumstances where there is capaoitgtraint because:

o there are no mechanisms to ensure that capacityradeyo unused,
and

0 capacity is not allocated to exporters who valuaast highly.

= there are insufficient disincentives on Viterrat{er through competitive pressure
or by way of a mechanism within the Proposed 20adddtaking) to prevent self
preferential treatment

= there is insufficient flexibility in relation to ghexecution of capacity.
Viterra has addressed these issues in its DrafisRevby proposing:

= to allocate capacity by way of an auction from N2&\1 2 to be introduced by way
of a variation of Viterra’'s PLPs

= to allow for capacity to be traded and bookings atbketween ports and between
shipping slots and to introduce an incentive tamreunwanted bookings to the
shipping stem.

It is the ACCC'’s preliminary view that the aboveistons to the Proposed 2011
Undertaking, taken together with the publicatioradélitional information regarding
available capacity discussed above, will improweefficient use of Viterra’s port
terminals. In addition, these provisions provideddfés to access seekers while
allowing Viterra operational flexibility to introdie an auction system that will suit its
current business practices and characteristidseoBouth Australian market.
Flexibility regarding the introduction of an augtieystem is in Viterra’s legitimate
business interests. Accordingly, it is the ACCQ'sliminary view that the Revised
Draft, if submitted, is likely to be appropriate.

Transitional arrangements

Viterra has submitted that it is unable to desigd nplement an auction system
prior to 30 September 2011. In addition, Viterramits it is required to accept
nominations already received for bookings for exiecuafter 30 September 2011 in
accordance with the existing PLPs, that is, omsa iome, first served basis.

In response to the ACCC'’s concerns regarding ther@af the bookings received in
early March 2011, Viterra has provided a transipooposal to apply in relation to
port terminal capacity at Port Lincoln and Port ke Outer Harbour for the peak
shipping period of January to April 2012.




In brief, this proposal involves Viterra removingmaling bookings from Port Lincoln
and Port Adelaide Outer Harbour so that Viterraiskings will amount to 26.2 per
cent of available capacity at Port Lincoln and 3%8 cent of available capacity at
Port Adelaide Outer Harbour for the period Janaarpril 2012.

As a result of vacating or moving these pendingkbags, Viterra’s trading arm’s
proportion of the shipping stem will more closelga with the proportion of
bookings it held at these two ports for the shiggeriod January to April 2011.

The capacity made available by removing these pengbokings will be
redistributed to other exporters based on the avtlpriority created under the first
come, first served capacity allocation system.

In addition, exporters will be able to move or gdmbokings in accordance with the
proposed changes to the PLPs.

Having regard to Viterra’s legitimate businessiiests with respect to its trading arm
maintaining accreditation, it is the ACCC'’s prelivary view that, in advance of the
introduction of the auction system, these trans#@i@rrangements offer an
appropriate solution to the current situation. ddiion, these arrangements are likely
to provide a degree of certainty to access seakéigespect to available capacity
and existing bookings, as well as the flexibilityseek to move or trade bookings to
more closely align bookings with access seeketglirements.

These issues are discussed further in ChaptettbsoDraft Decision.

1.4.4 Approach to pricing

Each of the 2009 Undertakings accepted by the A@Qilying to GrainCorp, CBH
and Viterra contain provisions requiring the pgretor to publish reference prices
for the supply of port terminal services. As thegtrsed 2011 Undertakings of each
of the port operators do not include ex ante pgicthe ACCC is not assessing the
appropriateness of particular prices for port teahservices.

The ACCC has however considered the prices un@e2@i@9 Undertakings in order
to determine whether the publish-negotiate-arladtfic@mework has been effective.
The assessment of prices in this context was neteyraen the concerns raised by
third parties that:

= the price differentials between receivals from appd third party storage,
non-approved third party storage and Viterra's @iarage appears excessive,
and may not reflect additional costs actually falbgd/iterra

» the price differentials between receivals from Yféieand third party storage
represent a deterrent to using third party stositgs

= the process for approval of third party storageoissufficiently transparent and is
open to manipulation by Viterra because it sitsiolat the Proposed 2011
Undertaking.

Viterra has provided information supporting its suksion that the differential
charges are reflective of higher costs. The ACCEnrm, as part of the assessment of
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the Proposed 2011 Undertaking, formed a view orthrdrehe quantum of the
differential applied by Viterra is appropriate. Rat, under the
publish-negotiate-arbitrate framework, the pricd anon-price terms of access are
negotiable and subject to arbitration.

However, the ACCC considers that, in order forghblish-negotiate-arbitrate
approach to be effective, access seekers mustsdfigent information to negotiate
prices which are mutually acceptable (regardleshefapproved’ or

‘non-approved’ status of the storage provider). AGECC considers that Viterra
should provide additional detail around the termsuhich access seekers may gain
access to port terminal services, including graoeived at the port terminal from
third party sites. Where Viterra applies price @iéintials, it should provide sufficient
transparency around the basis on which the diffexieis applied.

In its Revised Draft, Viterra has included an oatign on it to publish details in
relation to the specific services covered by itarges and the criteria which must be
satisfied in order to qualify for such charges, abhivould include any criteria
required for approved third-party storages. Theig&l/Draft also notes that access
seekers are able to negotiate with Viterra in i@tato the prices and the application
of those prices. Therefore, access seekers whanatde to negotiate receival prices
applicable to grain from non-approved third pattyrage will be able to use the
arbitration provisions in the undertaking. The eased reporting obligations in the
Revised Draft will provide information to such asseeekers as to the services being
provided by Viterra in exchange for the prices, ahduld assist access seekers in
negotiating charges where they consider that msealices are necessary, for
example.

These matters are discussed further at Chaptetr@ ddraft Decision.

1.5 Conclusion

A summary of the amendments that the ACCC consglersequired to the Proposed
2011 Undertaking is provided below at Table 1.1.




Table 1.1: List of necessary amendments to Propos@@®11 Undertaking

Key Issues and proposed amendments to the Propos2@dl1 Undertaking

Publication of information on Available Capacity ard Stock at Port at
each of Viterra’s port terminals

In order to address issues relating to the sharfifigformation between
Viterra and its trading arm, the ACCC proposes thaise 10 be amended t
include:

= Clause 10.1(a): greater information relating t@infation on stocks at
port

= Clause 10.2: greater information as to availabpacay

Draft
Decision
reference

Pg 29

ACCC role under the Proposed 2011 Undertaking

The ACCC proposes that the Proposed 2011 Undegdiéramended to
include additional powers and functions for the ACi@cluding:

= Clause 9.4 — Objection notice (variation of PLPS)
= Clause 1.1(h) & (i) ACCC approval power and monitgrcompliance

= Clause 5.7 Information gathering

Pg 37
Pg 40

Pg 41

Capacity management — first come, first served / ation system

The ACCC considers that the first come, first sdreapacity allocation
system is no longer appropriate as Viterra’'s pringdiocation method. The
ACCC considers the Proposed 2011 Undertaking neelols amended to
include an auction system.

Pg 61

Increased transparency measures in relation to porterminal service
pricing

The ACCC considers it is appropriate to insert@vision to provide
increased transparency around the specific serthegsire covered by the

port receival fees imposed by Viterra, including thiteria (if any) that must
be satisfied in order to qualify for any chargetsosd in the Reference Priceg

Pg 74

Anti-hoarding provision

The ACCC considers it is appropriate that the hoarding provision
contained in the PLPs is removed.

Pg 83

Variation of Port Loading Protocols

The ACCC considers it is appropriate that the pgeder varying PLPS
be amended to include a requirement that Vitertdighu written
submissions received from stakeholders.

Pg 84
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2 Procedural Overview

2.1 Viterra's Proposed 2011 Undertaking

Under Division 6 of Part IlIA of th€ompetition and Consumer Act 20(Cth)
(CCA) (previously théel'rade Practices Act 197ACth), the Australian Competition
and Consumer Commission (ACCC) may accept an wadded from a person who
is, or expects to be, the provider of a serviceonnection with the provision of
access to that service.

The ACCC received an access undertaking (the Peojp23@11 Undertaking ) from
Viterra Operations Limited (Viterra) on 23 DecemB6d.0 for consideration under
Division 6 of Part IlIA of the CCA.

The Proposed 2011 Undertaking relates to the pomyvisf access to services for the
export of bulk wheat at grain port terminals opedaby Viterra in South Australia.

Viterra has submitted the Proposed 2011 Undertakiagcordance with legislative
requirements under th&heat Export Marketing Act 20@8th) (WEMA), further
details of which are set out in Appendix C.

2.2 Submissions from Viterra

Viterra has provided the following public informati in respect of the Proposed 2011
Undertaking:

initial supporting information provided on 23 Dedssn 2010
= submission in response to third party submissioogiged on 23 March 2011

= response to the ACCC's s. 44ZZBCA request for imiation issued on
5 April 2011, provided 11 April 2011

= response to the ACCC's s. 44ZZBCA request for miation issued on
15 April 2011, provided on 5 May 2011

= Submission in relation to receivals into Viterrp@rt terminals dated
30 June 2011

= Submission in relation to transitional arrangementsided 28 July 2011

Viterra has also referred to information it subgdtin relation to the 2009
Undertaking, provided on 16 April 2009, 3 Septent@99 and 17 September 2009.

In addition, Viterra’s trading arm, Viterra Limitetlas responded to the ACCC'’s s.
4477BCA request for information issued 5 April 20The response was provided on
11 April 2011.

In addition to these submissions, in response no@ms raised by the ACCC, Viterra
has also provided a Revised Draft of the Propo8dd 2)ndertaking (Revised Dratft)
dated 1 August 2011.
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2.3 Public consultation process to date

2.3.1 Issues Paper
Section 442ZBD(1) of the CCA provides that the AC@@y invite public
submissions on an access undertaking application.

The ACCC published an Issues Paper on 20 Januddyif0iting submissions on the
Proposed 2011 Undertaking. The ACCC directly nedifapproximately 80
stakeholders, including accredited wheat exportgesn growers, farming
organisations and state regulatory bodies, of thigconsultation process.

The ACCC received public submissions from the feitay parties in relation to the
Issues Paper:

= Australian Grain Exporters Association (AGEA)

=  AWB Limited (AWB)

= CBH Grain Pty Ltd (CBH)

= Elders Toepfer Grain (Elders)

= Emerald Group Australia Pty Ltd (Emerald)

= South Australian Farmers Federation (SAFF)

= Victorian Farmers Federation Grains Group (VFF)

2.3.2 Information request

As part of the assessment of the Proposed 201 1rtdkdey, the ACCC examined
whether the first come, first served allocation imoelt operated by Viterra is
appropriate. As part of that assessment, the AC&Gidered the transitional
arrangements relating to bookings made pursuahet@009 Undertaking for
execution after the expiry of the 2009 Undertaking.

In order to obtain views from industry participgritee ACCC issued 12 notices
pursuant to s. 44ZZBCA(1) of the CCA. The noticegavissued to exporters who
currently appear on the Viterra shipping stem:

AWB Limited

= Bunge Agribusiness Australia Pty Ltd

= Cargill Australia Limited

= CBH Grain Pty Ltd

= Concordia Agritrading (Australia) Pty Ltd

= Elders Toepfer Grain
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= Emerald Group Australia Pty Ltd

= Gavilon Grain Australia Pty Ltd

= Louis Dreyfus Commodities Australia Pty Ltd
»= Pentag Nidera Pty Limited

=  Plum Grove Pty Ltd

= Touton Australia Pty Limited.

The ACCC also invited any interested stakeholddrs did not receive a s.
4477BCA(1) notice to make submissions in relatiorhis issue.

2.3.3 Confidentiality of information requests

To facilitate a fair and transparent process, tR&€& requested, and received,
permission from parties who provided confidentigdmissions or responses to use
information provided confidentially in a de-idemgd and aggregated manner. This
information appears in Appendix A of this Draft ®on, and has been provided to
Viterra.

2.4 Indicative timeline

Under the CCA, the ACCC must make a decision oacaess undertaking
application within 180 days of the day it receitld application. The clock may be
stopped during the 180 day period when:

= anotice is given under s. 44ZZBCA(1) requestirfignmation in relation to the
application

= anotice is published under s. 44Z7ZBD(1) invitingopc submissions in relation
to the application

= an agreement in writing between the ACCC and tbeiger of the service is
made in relation to the application (s. 44ZZBC(4)).

The clock has thus far been stopped four timegslamdtatutory time limit for the
ACCC decision has been extended by:

44 days for consultation on the ACCC Issues Paper
= 17 days for the ACCC'’s request for information unsle44ZZBCA

= 19 days by agreement between the ACCC and Vitemarencing on
20 June 2011

= 20 days for consultation on this Draft Decision.

The statutory time limit for the ACCC decision newpires on 2 October 2011.
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2.5 Consultation on the draft decision

The ACCC invites submissions from interested paie its Draft Decision regarding
Viterra’s Proposed 2011 Undertaking. Submissionstroa forwarded by 5:00pm on
Wednesday, 31 August 201tb:

Mr Anthony Wing

General Manager

Transport and General Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au

Submissions are to be sent preferably by emaMiarosoft Word or other text
readable document form.

2.5.1 Confidentiality of submissions

The ACCC acknowledges the need for a balance batpeenitting the provision to

a regulator of relevant information on a confidahliasis, where that information is
commercially sensitive or otherwise confidentiaigddahe need to allow parties whose
legitimate interests are likely to be affected byaaministrative decision the
opportunity to respond to relevant material. Iisttegard, the ACCC notes that a
party may request that the ACCC not make the wbojgart of a submission
available for confidentiality reasons.

In the current context, the ACCC considers that Halance is adequately found by
giving weight to comments made in public submissj@nd considering comments
made in confidential submissions only where suchroents are relevant,
determinative of a particular issue and contrilmatesiderations not already dealt with
in a public submission.

The ACCC strongly encourages parties who intend tprovide submissions on

the ACCC'’s Draft Decision to make public submissiog, whether or not they

wish to make a confidential submission as welUnless a submission is marked
confidential, it will be made available to any p@rr organisation on request. The
sections of submissions that are confidential ghbel clearly identified, with reasons
as to why they are confidential.

2.6 Further information

The Proposed 2011 Undertaking and other relevatdrmabs, including supporting
submissions from Viterra and submissions by intereparties, are available on the
ACCC'’s website at www.accc.gov.ay following the links to ‘For regulated
industries’ and ‘Wheat Export,’ or via the follovgink: Wheat Exports: Port
Terminal Services Access Undertakings

1 Competition and Consumer Act 20(Tth) s. 44ZZBD.
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If you have any queries in relation to the ACCQO'sqess, or to any matters raised in
this Draft Decision, please contact:

Ms Lyn Camilleri

Director

Transport & General Prices Oversight
Ph: (03) 9290-1973

Email: lyn.camilleri@accc.gov.au
Fax: (03) 9663-3699
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3 Decision-making framework

This chapter of the ACCC’s Draft Decision sets thiet decision making framework
the ACCC has applied and gives an outline of thectire of the following sections
of this Draft Decision.

3.1 The Wheat Export Marketing Act 2008 (Cth)

TheWheat Export Marketing Act 20@8th) WEMA ) requires that, in order to
export bulk wheat from Australia, exporters musttfbe accredited by Wheat
Exports Australia (WEA) as ‘fit and propérThe WEMA also provides that parties
seeking bulk wheat export accreditation that alewige ‘port terminal services’
must satisfy an additional ‘access test’.

The access test is satisfimder aliaif the ACCC has accepted from a person who
owns or operates a port terminal facility usedrmvjgle a port terminal service an
access undertaking under Division 6 of Part IlIAledCompetition and Consumer
Act 2010(Cth) (CCA), and that undertaking relates to the provisioadcredited
wheat exporters of access to port terminal serfaicpurposes relating to the export
of wheat®

On 29 September 2009, the ACCC accepted an undegtlitkm the then operator of
port terminals in South Australia, AusBulk Limitedy the purpose of accreditation
pursuant to the WEMA. Viterra has subsequently seduAusBulk Limited. The
2009 Undertaking is due to expire on 30 Septem0gi 2

In order for it's trading arm to maintain accretlda, Viterra must have a Part IlIA
access undertaking accepted by the ACCC and ftaiggyort services, in particular
port facilities that are ‘bulk handling facilitiegas defined in th&outh Australian
Ports (Bulk Handling facilities Act 199&4\)) and involve the use of conveyor belts,
Viterra must also satisfy its obligations under 8with Australian Port Access
Regime.

Further details regarding the operation of the WEM#& in Appendix C.

3.2 Part llIA Access Undertaking

Division 6 of Part llIA of the CCA requires that assessing the Proposed 2011
Undertaking the ACCC must apply the test set ot #4ZZA(3), which provides
that the ACCC may accept the undertaking if it kkiit appropriate to do so, having
regard to the following matters:

= the objects of Part llIA of the CCA (s. 44ZZA(3)fpavhich are to:

o promote the economically efficient operation ofe a$ and investment
in the infrastructure by which services are prosgidéereby promoting
effective competition in upstream and downstrearrketa; and

2 Wheat Export Marketing Act 20¢8th) s 24.
®  ibid.
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0 provide a framework and guiding principles to errege a consistent
approach to access regulation in each industry;

= the ‘pricing principles’ specified in s. 44ZZCA tife CCA which provide
that:

0 regulated prices should be set so as to genetpéeted revenue for a
regulated service that is at least sufficient t@ke efficient costs of
providing access to the regulated service or sesyiand

0 regulated prices should be set so as to inclugééuarr on investment
commensurate with the regulatory and commerciksrisvolved; and

o allow multi-part pricing and price discriminatiorhen it aids
efficiency; and

o not allow a vertically integrated access proviadesét terms and
conditions that discriminate in favour of its dowesm operations,
except to the extent that the cost of providingeasdo other operators
is higher; and

0 access pricing regimes should provide incentivesdoce costs or
otherwise improve productivity.

= the legitimate business interests of the providen® service;

= the public interest, including the public intergshaving competition in the
markets (whether or not in Australia);

= the interests of persons who might want accedseteervice;

= whether the undertaking is in accordance with aess code that applies to
the service; and

= any other matters that the ACCC thinks are relevant

A key concept underpinning a number of the relevactors listed in s. 44ZZA(3) is
certainty and clarity. Sufficient certainty andrdhain relation to the terms, effect and
operation of the access undertaking is importabbtt Viterra and access seekers so
that all parties understand Viterra’s obligationsd are able to enforce their rights.

It is the ACCC'’s view that the regulatory schemilelsshed by the WEMA is a
matter relevant to the assessment of an accesstakidg?

In addition the ACCC considers that the operatib¥iterra’s 2009 Undertaking is a
relevant matter in the assessment of Viterra’'s &eg@ 2011 Undertaking, as
provided for in s. 44ZZA(3)(e). Consideration oétbperation of the other 2009
Undertakings in place by other BHCs is relevargrioouraging a consistent
regulatory approach under the objects of Part MArough the operation of the 2009
Undertakings, the ACCC has gained insight as tetfeet of the Undertakings in

*  Explanatory Memorandum, Wheat Export Marketintj B008 (Cth), p. 32.
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practice, which is relevant to the extent thatRneposed 2011 Undertaking contains
common provisions to the 2009 Undertakings.

3.3 2009 Undertaking — Decision framework

Viterra’s Proposed 2011 Undertaking is in many eespa roll over of its 2009
Undertaking. It is therefore appropriate that th@QC, in considering the
appropriateness of the 2011 Undertaking, retuitstS8eptember 2009 Decision to
Accept in order to review and consider the ongoglgvance of the framework by
which it made its initial decision.

The ACCC considers the following matters (amongisérs) that were relevant to the
assessment of the 2009 Undertaking, continue td bedevance for this decision:

= the objective of Part IlIA of promoting the econaaily efficient operation of,
use of and investment in facilities by which perninal services are provided
— thereby promoting competition in the wheat expaattistry and the overall
supply chain

= the objectives of the ‘access test’ embodied iltiEEMA, and, in particular,
the objective of ensuring that vertically integchteulk handling companies
provide fair and transparent access to their taslito other accredited
exporters

= the transitionary state of the wheat export industhich since 2009 has
moved from having 23 accredited wheat exporte@6taccredited wheat
exporters

= the legitimate business interests of AusBulk (nateiva) in being able to run
its port terminal facilities with a sufficient desgr of flexibility and without
unduly prescriptive regulation so as to maintairetiicient supply chain

= the interests of access seekers that in so runinéigoperations, AusBulk
(now Viterra) should do so in a fair and non-disgnatory manner

» noting also that the pricing principles in s. 44Z%6f the TPA (now CCA)
provide that access price structures should notvadl vertically integrated
provider to set terms and conditions that discraterin favour of its
downstream operations, except to the extent tleatadlst of providing access
to other operators is higher

= whether the Undertaking provides for sufficienttagity and clarity in its
terms, effect and operation so that access seakegble to understand and
enforce their rights

= the object of Part IlIA to provide a framework aguiding principles to
encourage a consistent approach to access reguilateach industry; and

= the public interest, including the public intergshaving competition in
markets (whether or not in Australia).
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As noted in 2009 the factors listed above are m@tctual ‘matters’ listed under
s. 4477A(3) of the CCA but rather fall for consideration within the scayghe
relevant matters under s. 44ZZA(3).

In having regard to the objectives of the WEMA, A@CC in its 2009 Decision to
Accept specifically acknowledged Parliament’s regtign that the promotion of
competition may potentially be limited by anti-coatiive conduct associated with
port terminal facilities, and that the inclusiontbé access test demonstrates a clear
intention to legislate measures to mitigate thesfbolgy of such conduct undermining
the broader intent of the legislatfon

In having regard to the WEMAhe ACCC did not conduct a comprehensive
market analysis in relation to each of the poré Would be subject to the

2009 Undertaking to assess whether they shouldlijed to access regulation.
Rather, the role of the ACCC in this context wadécide whether the September
2009 Undertaking given by AusBulk (now Viterra) wagspropriate. Consistent with
its consideration in 2009, the ACCC considers Batiament at the time expressed a
clear intention to require port terminal operatirprovide access undertakings to
mitigate the potential for anti-competitive harmgdat is in that context that the
ACCC must consider the appropriateness of thosertaidngs as provided. The
ACCC has taken the same approach in its assessinet Proposed 2011
Undertaking.

3.4 Proposed 2011 Undertaking

The Proposed 2011 Undertaking lodged by Viterr@®mecember 2010 is in
essence a roll over of the 2009 Undertaking attartiie PLPs as varied in
accordance with the 2009 Undertaking released ddav2mber 2010.

The Proposed 2011 Undertaking does include minangés and these are listed in
Chapter 4.

In addition to the changes proposed by Viterra AGBEC has, having regard to the
operation of the 2009 Undertakings, the marketshich those undertakings operate
and the relevant factors prescribed by s. 44ZZA{8)rmined that some provisions
of the 2009 Undertaking rolled over into the Praggb2011 Undertaking are no
longer appropriate.

3.5 South Australian Regulatory Regime

Under s. 44ZZA(3AA) of the CCA, the ACCC must notept an undertaking
provided to it under s. 44ZZA(1) if a decision bétCommonwealth Minister is in
force under s. 44N of the CCA that a regime esthblil by a State or Territory for
access to the service is an effective access re@mé® May 2011, the Parliamentary
Secretary to the Treasurer, as designated Minsetified that the South Australian

> Other than the first two matters, which the ACC@siders are relevant pursuant to section

447ZA(3)(e) of the CCA.
® ACCC, Decision to accept AusBulk Ltd Port termisatvices access undertaking,
29 September 2009, pg23
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Port Access Regime (SAPAR) is an effective accegsne for a period of ten years
under s. 44N of the CCA. The SAPAR provides foegatiate/arbitrate framework
for access to ‘maritime services’ at ‘proclaimedtpo and a price regulation regime
for ‘essential maritime services’ as defined urttheiMaritime Services (Access) Act
2000(SA). All ports covered by the Proposed Undertgkare “proclaimed ports”
under the SAPAR.

On 26 July 2011, the Minister also certified theiBoAustralian Rail Access Regime
(SARAR) as an effective access regime under s.@fA4Ne CCA. The SARAR
provides a negotiation-conciliation-arbitration wégion of access to railway
services, including the service of providing (ooyiding or operating) railway
infrastructure for another industry participant.

In its draft revised undertaking, Viterra has pregm drafting (refer clauses 4.1(b)(ii)
and 7.6(b)(i)) to address what it considers istemal ‘overlap’ issue. In short, it
proposes to ‘carve out’ access to those servicesred by the SAPAR and SARAR
and provide for the ACCC to determine whether g jugisdiction to consider an
access dispute, which would be reviewable by a Cbunlike an arbitration
determination, the decision on jurisdiction woukdreviewable by a Court. The
ACCC welcomes submitters’ views on the potentiakidap’ issue and Viterra’s
proposed drafting to address it.
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4

Overall approach

This chapter discusses the overall approach thatrdihas taken in its Proposed
2011 Undertaking in relation to:

the proposed application of the publish-negotiabetate approach;

the publication of information;
» ring-fencing; and
= the substance of the Standard Terms.

The chapter also highlights the ACCC'’s proposed@gugh to monitoring compliance
under the Proposed 2011 Undertaking by way of seemefunctions and powers,
including an information gathering provision, a fagism allowing the ACCC to
object to a proposed PLP variation by Viterra, ppraval power acknowledging that
decision-making functions in the undertaking maybdertaken by particular
Commissioners, and inclusion of an explicit refeeeto the ACCC’s monitoring role.

4.1 Proposed 2011 Undertaking

The Proposed 2011 Undertaking submitted by Viterr3 December 2010, provides
essentially a roll-over of the 2009 Undertakingddurther period of 3 years. It does
however include a number of minor changes to:

= establish the term of the 2011 Undertaking to statthe expiration of the
2009 Undertaking and run to 30 September 2014

= facilitate the transition from the 2009 Undertakioghe Proposed 2011
Undertaking and to ensure continuous coverage

= accommodate potential changes to the regulatonyewaork for exporting bulk
wheat and to ensure that the Proposed 2011 Undweytakll continue to operate
effectively regardless of whether or not the Prdidity Commission’s recent
recommendations in relation to accreditation apéetl, either before or after the
commencement of the Proposed 2011 Undertaking

= reflect that AusBulk Ltd (the provider of the 200@dertaking) is now called
Viterra Operations

= provide greater clarity in relation to the proctssissuing notices and other
communications

= reflect changes that have been made to ViterraB$lwhich have been made in
consultation with its Clients in accordance witk firocess set out in the 2009
Undertaking

= provide additional information in the Port Schedulerelation to the specific Port
Terminal Services provided at each Port Terminadl (a particular, information
to assist access seekers by providing furtheramédion in relation to operational
arrangements and capacity at those Port Terminals)
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= update the Standard Terms of access agreementsueayreater alignment with
the Proposed 2011 Undertaking.

4.2 General application of the publish-negotiate-ar  bitrate
approach

4.2.1 Viterra’s Proposed 2011 Undertaking

Viterra has proposed to roll forward the publislgoigate-arbitrate model from the
2009 Undertaking. This model provides that:

= Viterra will offer to supply the standard port tenal services to access seekers on
standardgublished non-price terms and conditions (Standard Terms). |
providing access to port terminal services, Vitemast not discriminate between
access seekers and its own trading arm.

= Viterra must, for access to each standard portiteinservice publish reference
prices on the Viterra website.

= Viterra will enter intonegotiationswith access seekers for the provision of access
to port terminal services. Both parties must negetin good faith in accordance
with the terms of the Proposed 2011 Undertaking fidégotiations will be
finalised by the execution of an access agreement.

= Any dispute, except those in relation to executszkss agreements or the PLPs,
will be resolved in accordance with clause 7 of®ineposed 2011 Undertaking.
Clause 7 provides a process whereby disputes magdagtated from negotiation
to mediation taarbitration .

4.2.1.1 Publication

Under the publish-negotiate-arbitrate approachPitoposed 2011 Undertaking
provides that Viterra will publish:

= the standard price and non-price terms on whighllipprovide access to its port
terminal services; and

= other information in relation to the operationsvaterra’s port terminals,
including key port information and performance cators.

The ACCC considers that the broad approach of bigations under the 2009
Undertaking relating to the publication of inforneai remain appropriate having
regard to s. 44ZZA(3)(c). Publication of relevamformation, particularly in relation

to the overall operation of the port and serviemdards, provides access seekers with
an appropriate level of clarity and certainty igitmegotiations with Viterra.

However, the ACCC consider that the obligationsceoning publication of

information need to be strengthened in some resp&bese areas are discussed later
in this chapter.

The provisions contained in the Proposed 2011 Uakiexg essentially rolls forward
the provisions in the 2009 Undertaking but for updadates and time periods. In
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addition, Viterra has made certain changes to tdre$thedules attached to the
Proposed 2011 Undertaking so that they providetgregerational information to
exporters, particularly in relation to the diffet@perational arrangements and
services available at each port terminal and grésesparency in relation to how the
capacity at each port terminal is calculated aretatpes in practice.

Publication of standard price and non-price terms

The provision at clause 5 of the Proposed 2011 takieg, relating to price and
non-price terms, is unchanged from the provisioth@é2009 Undertaking. Clause 5
of the Proposed 2011 Undertaking outlines the stahdrice and non-price terms and
requires Viterra to provide non-discriminatory esxe

Subclause 5.1 provides that Viterra will offer tgoply Standard Port Terminal
Services to an applicant on request at publishddr&ece Prices on Standard Terms.
An Applicant may also negotiate for access to:

®  non-standard Port Terminal Services

non-standard terms
= prices other than Reference Prices, or

= any combination of the above.

The Standard Port Terminal services are set ofthedule 2 of the Proposed 2011
Undertaking.

The Reference Prices on which Viterra will offept@vide access are to be published
each year in accordance with subclause 5.2(a) dhdpply until 30 September of

the following year unless varied in accordance withclause 5.6. Where Viterra
varies the Reference Prices it must provide copii@griations to the ACCC within

two Business Days of publication.

The Standard Terms are set out in Schedule 3 d?rihygosed 2011 Undertaking.
Unless Viterra receives approval from the ACCCdoynthese terms in accordance
with subclause 5.6(e), these Standard Terms willyags the ‘default terms’ for the
term of the Proposed 2011 Undertaking. The cordktite Standard Terms is
discussed in section 4.4.

Publication of key service standards

Clause 11.1(a) of the Proposed 2011 Undertakinginegjthat Viterra will,
biannually, provide the ACCC with a report contagthe following information:

= tonnage loaded each month for each Port Termitalge 11.1(a)(vii))
= number of vessels loaded each month for each &wonirtal (11.1(a)(viii))

= the average waiting time for vessels to completgilng for each month by Port
Terminal. Waiting time will exclude if the vessslnot load ready (11.1(a)(ix))

= percentage of vessels that fail either AQIS or neasurveys for each month by
Port Terminal (11.1(a)(x)).
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Clause 11.1(b) requires that Viterra publish tlegiort on its website within five
business days of providing it to the ACCC.

Voluntary information

In addition to the information which Viterra is tgged to publish pursuant to the
2009 Undertaking, the ACCC notes that Viterra g@isblished additional information
on a voluntary basis. This includes:

= a capacity table on Viterra’s website to provideager clarity in relation to
estimated amounts of available capacity. ThisssuBsed in Chapter 5.

= additional shipping stem information, including aodity information for
customers. The shipping stem was amended to ksifspcommodity types. The
date and time relating to vessels names on th@isigstem was also provided.

The ACCC also notes that Viterra publishes inforarathat is ultimately to be
included in the report to the ACCC pursuant to séalil(a) on a monthly basis (as
opposed to biannually as required by the undertakin

4.2.1.2 Negotiation

Clause 6 of the Proposed 2011 Undertaking prouiuegsViterra will negotiate with
access seekers for the provision of access tordisgport terminal services in good
faith in accordance with the terms of the undertgki

Clause 6 also prescribes the process that negatiatust follow. In brief, the process
requires the access seeker to make a prelimingayrinfollowed by lodging a formal
access application. The access seeker and Vitesneanter into a formal period of
negotiation that may culminate in the executioamficcess agreement.

If the parties are unable to reach agreement otethes of the access agreement, then
pursuant to clause 5.1, Viterra must offer to syjalrt terminal services to the access
seeker on the standard non-price terms and condititiached to the Proposed 2011
Undertaking.

The negotiation process in the Proposed 2011 Uakleg does not materially differ
from the terms of the 2009 Undertaking.

4.2.1.3 Arbitration

Dispute resolution mechanisms appear in clausetffedProposed 2011 Undertaking.
‘Dispute’ is defined by the Proposed 2011 Undertgko exclude any disputes raised
in relation to an executed access agreement outéispaised in relation to the terms
of the PLPs. Access agreements and the PLPsImahternal dispute resolution
procedures.

The Proposed 2011 Undertaking is a roll forwarthefdispute resolution procedures
as they appear in the 2009 Undertaking but foreépéacement of Viterra’s ‘CEQO’
with the ‘Executive Manager Grain Division’. In atidn, Viterra has included some
transitional provisions to ensure continual coverbgtween the 2009 Undertaking
and the Proposed 2011 Undertaking.
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In brief, the Proposed 2011 Undertaking requiretigmto trigger the dispute
resolution mechanism by issuing a dispute notite Jarties are then required to
negotiate in good faith in an attempt to reachlcgsm.

If the parties are not able to reach resolutionufh informal negotiation, the parties
may then agree to either or both informal and fédmmediation. If mediation is
unsuccessful, then the parties can elect to havdiipute escalated to arbitration. If a
dispute is escalated to arbitration, the ACCC rbesadvised and may elect to
arbitrate the dispute.

Clause 7 also requires that Viterra provide an ahreport to the ACCC on formal
disputes raised including the resolution reachedddte, no formal disputes have
been raised pursuant to clause 7.

4.2.1.4 Non discrimination and no hindering accegsovisions

A major feature of the 2009 Undertaking was rolmast-discrimination and no
hindering access provisions. These provisions baea rolled forward in the
Proposed 2011 Undertaking. The provisions are:

5.5 Non-discriminatory access

(a) In providing access to Port Terminal Services,Rbeg Operator must not
discriminate between different Applicants or useriavour of its own
Trading Division, except to the extent that thet@fgproviding access to
other Applicants or Users is higher.

(b) During the term of this Undertaking, the ACCC mayniotice in writing
require the Port Operator to appoint an Auditgoriavide a report in relation
to the Port Operator’'s compliance with clause 5.3{ahe ACCC requires
the Port Operator to appoint an Auditor, the priovis set out in Schedule 4

will apply.

9.4 No hindering access

(a) The Port Operator, or a Related Body Corporatb®Port Operator, must
not engage in conduct for the purpose of preverdirigndering access to the
Port Terminal Services by any other Applicant oetds the exercise of a
right of access under this Undertaking.

(b) A person may be taken to have engaged in conduttégurpose referred to
in clause 9.4(a) even though, after all the eviddras been considered, the
existence of that purpose is ascertainable oninfeyence from the conduct
of the person or from other relevant circumstantbss clause 9.4(b) does
not limit the manner in which the purpose of a parsay be established for
the purpose of clause 9.4(a).

4.2.1.5 Audit provision
Clause 5.6(b) of the Proposed 2011 Undertakingigeswvthat:

During the term of this Undertaking, the ACCC mayniotice in writing require the
Port Operator to appoint an Auditor to provide por¢in relation to the Port
Operator’'s compliance with clause 5.5(a). If theGXCrequires the Port Operator to
appoint an Auditor, the provisions set out in Sched will apply.
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Schedule 4 prescribes the manner in which an audippointed (including
gualifications), the scope of the audit and thethtions on the audit process.

To date, the ACCC has not directed an audit beethaut of Viterra’s compliance
with the non-discriminatory access provision.

4272 Submissions

A summary of all Viterra’s public submissions antbsissions received from
interested third parties in relation to the publnggotiate-arbitrate framework and to
the issue of the price differential is providedgpendix A.

Viterra submits that the publish-negotiate-arb@&faamework appropriately balances
the interests of access seekers and Viterra'drieggie business interests as the
provider of the port terminal services.

Submission received from other interested pariss generally support the publish-
negotiate-arbitrate model. However, a number obetgps note that the dispute
resolution mechanisms have yet to be tested.

423 ACCC view

In the 2009 final decision to accept the AusBulégosed undertaking, the ACCC
took the view that the ‘publish-negotiate-arbitiateproach is appropriate as opposed
to ex ante price regulation, provided that the rme@ms giving effect to the publish-
negotiate-arbitrate model are robust and suppdyatbn-discrimination obligations
and appropriate transparency measures.

In taking the view that the less prescriptive ‘psitinegotiate-arbitrate’ approach is
appropriate, the ACCC noted the specific featufeabebulk wheat export industry at
that time. Specifically, the ACCC noted in its ficision that:

The ACCC acknowledges that in regulating the ingugtiring a transitional
phase there is risk that regulation that is norajppate may distort the
effective development of that industry, and that #aCCC considers that this
risk is particularly pertinent to the regulationmfces. That is, the ACCC is
mindful of the possibility that, despite best irttens, setting regulated prices
for port terminal services at the current time mapecessarily constrain the
ability of the industry to develop and effectivegspond to changing
circumstances that are not foreseeable at themires®l that such an
outcome would not be in the public interést.

The ACCC also noted the limited duration of the 2Qhdertaking and the
possibility of more prescriptive regulation in téeent that the ‘publish-negotiate-
arbitrate’ model proved ineffective.

The ACCC considered that the ‘publish-negotiatatate’ approach adopted in the
2009 Undertaking was appropriate as it balancetbtiseness interests of Viterra
(refer s. 44727A(3)(a)) with the interests of accesskers (refer s. 44ZZA(3)(c)). This
is because the ‘publish-negotiate-arbitrate’ mquieVides a framework within

which:

” ACCC, Ausbulk decision to Accept, 29 Septemb&®R (. 119-120.
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= an appropriate level of information is provided pigblication to enable access
seekers to negotiate from a sufficiently informedipon

= adefined process is set out for the conduct obtiggpons

= parties can seek mediation or arbitration shoulddasputes arise during the
negotiation process.

Non discriminatory access and no hindering access

In its decision to accept the 2009 Undertaking AR C was of the view:

... that it is appropriate that ABB’s April Undertalkj includes a non-
discriminatory access clause obligating it to netdminate against access
seekers in favour of its affiliated trading busimes

A robust non-discriminatory access clause is aroitamt regulatory tool that
can be used to constrain the behaviour of a véistitdegrated owner of a
key infrastructure facility. This is because maffiyhe benefits of access to
infrastructure can be lost if measures are notriatplace to control potential
anti-competitive leverage onto related markéts.

In relation to the no hindering access provisibe, ACCC took the view that such a
clause is consistent with the objective of the WEMAnsuring that vertically
integrated bulk handling companies provide fair aladsparent access to their
facilities to other accredited exporters.

The ACCC remains of the view that it is approprid# the non-discriminatory
access and no hindering access provisions remaingheegard to the public interest
in having competition in the wheat trading markegeder s. 44ZZA(3)(b). Further,
such provisions are in the interests of accessessék. 4427A(3)(c) and

s. 44ZZA(3)(e)), to the extent that these provisidater Viterra from discriminating
in favour of its trading arm and enables acceskessdo obtain access on a fair and
transparent basis. In addition, it remains appeatgrihat such provisions are
underpinned by the audit provision as proposeteroposed 2011 Undertaking as
this will provide an enhanced level of transpareaiyund Viterra’s supply of port
terminal services.

However, consistent with the ACCC'’s approach irbDiezision to Accept the
GrainCorp Proposed 2011 Undertaking and its ongagsgssment of the Proposed
2011 Undertakings of ABA and CBH, the ACCC conssddiat in order to determine
if Viterra is discriminating between third partycaess seekers and its own trading
arm, it is necessary to know what those termsaafetrare. The ACCC takes the view
that this is a common issue across industry andiders a consistent regulatory
approach to be appropriate, consistent with s. 48M\Af the CCA. This is because
each of the port operators will have an executegsscagreement with their
respective trading arms — and access to thoseragreg will enable the ACCC to
audit each port operator’s compliance with thespeetive non-discrimination
provisions, which are key provisions underpinniagleof the Proposed 2011
Undertakings. Additionally, each of the port operat2011 proposed undertakings
contain a similar non-discrimination clause. Hetiwre will be a significant level of

8 ACCC, Ausbulk decision to Accept, 29 Septemb&® (. 180.

-27 -



similarity between the information required to ntonicompliance across all of the
port operators.

In response to this issue, Viterra has draftedvaprevision in the Revised Draft
requiring Viterra to provide the ACCC with a copiytloe access agreement entered
into with its own trading arm. The relevant prowisiis at clause 5.5(b), which states
that:

Within five Business Days of executing an Accesseggent with its
own trading business, the Port Operator must peotadhe ACCC a copy
of that access agreement.

The ACCC is of the preliminary view that the inalusby Viterra of clause 5.5(b) in
the Proposed 2011 Undertaking is appropriate handggrd to s. 44ZZA(3)(b), (c)
and (e) to the extent that it prevents Viterra fregif-preferential treatment at the port
and enable access seekers to obtain access araaddransparent basis. The ACCC
considers that clause 5.5(b) will assist in preingnYiterra from discriminating in
favour of its trading arm and will assist acces=kses in obtaining access on non-
discriminatory terms. Furthermore, the proposedigron will assist the ACCC in
determining whether Viterra has complied with itmdiscrimination obligations by
enabling the ACCC to compare the terms and comditad service offered to third
parties, relative to what Viterra offers its owading arm.

The ACCC notes the concerns raised by stakeho#dets potentially discriminatory
or hindering conduct with regard to capacity bogkimade by Viterra’s trading arm
and resulting difficulties faced by other exporter®btaining access to port terminal
facilities. The ACCC has considered this conceritsimnalysis of the appropriateness
of the capacity allocation system, which is corgdim Chapter 5.

The second objective of Part IlIA provided for iddAA is to provide a framework
and guiding principles to encourage a consisteptageh to access regulation in each
industry. In maintaining the publish—negotiate—&ede model across each of the bulk
wheat access undertakings, it is the ACCC’s prelary view that this provides a
consistent approach to access regulation in thewliéat export industry.

It is the ACCC'’s preliminary view that the publistegotiate—arbitrate framework, as
embodied in the Proposed 2011 Undertaking, supghdrteobust non-discrimination
and no hindering access provisions is appropraagnsure fair access to port terminal
services as intended by the regulatory schemeniveddoy WEMA. In addition, it is
the ACCC'’s preliminary view that the publish-negtéarbitrate model is within the
legitimate business interests of Viterra and therasts of access seekers as it allows
flexibility in determining the commercial relatiamp between the two parties.

However, there are a number of issues discussewlvehere the ACCC considers
that, due to the particular level of market powet tViterra possesses, amendments to
particular aspects of the approach are requireddar to increase transparency.

There are also a number of issues where the AC@€8ders amendments are
required from the approach adopted in the 2009 Wakieg to the Proposed 2011
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Undertaking. The relevant changes are considengppate having regard to
various factors under s. 44ZZA(3), which are diseglsbelow.

4.3 Publication of information and ring fencing

43.1 Viterra’s Proposed 2011 Undertaking

Publication of port information

Clause 10 is unchanged from the 2009 Undertakimg) requires Viterra to publish
information on:

= aggregate stocks of bulk wheat and non-bulk whesah dpeld at each of its port
terminals (on a monthly basis) (clause 10.1); and

= booking applications received for the export ofkowheat on the shipping stem,
including the name of the exporter and the volufeutk wheat to be exported,
(with the shipping stem to be updated on a daigidaeflecting the Continuous
Disclosure Rules under the WEMA) (clause 10.2).

Information Sharing between Viterra Operations andViterra Limited

The Proposed 2011 Undertaking contains no formahiam@sms to prevent the
sharing of information between Viterra and its ingdarm.

The Standard Terms at Schedule 3 of the Proposket @Adertaking however,
contain the following provision, which is not com@d in the 2009 Undertaking:

20.1  Treatment of Confidential Information

(a) subject to clause 20.1(b), if a Party provides @amitial Information to
another party either:

(i) during the course of negotiations in relatiorthis agreement; or
(ii) for the purpose of resolving any Dispute,

the recipient of that Confidential Information witeat that Confidential
Information as confidential, the property of theyider of that information,
and will use that information solely for the purpasf negotiating this
Agreement or resolving any Dispute in accordandhb this Agreement.

In addition to this provision, the non-discrimirgatiprovision requires that Viterra
must not discriminate between different accessessednd its trading arm. Using
information it obtains by virtue of being a verligantegrated port terminal operator
to provide its trading arm with preferential treamhwould be a breach of the
Proposed 2011 Undertaking.

4.1.1 Submissions

A summary of all Viterra’s public submissions antbsissions received from
interested third parties in relation publicationrdbrmation and ring fencing
provisions is provided at Appendix A.
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Third party exporters raise some concerns withaeisip Viterra’s trading arm
receiving a competitive advantage especially wetliard to information as to
available stock and available capacity.

4.1.2 ACCC view

In its final decision on Viterra’s 2009 Undertakjnge ACCC noted that it was not
necessary for ring-fencing measures to be includéde 2009 Undertaking at that
time since the 2009 Undertaking contained:

= robust non-discrimination and no-hindering accéssses
= fair and transparent PLPs

= an obligation to publish certain information to deéh the potential for
information about port terminal services to be ugethe advantage of Viterra’'s
trading arni.

In assessing the Proposed 2011 Undertaking, theG\@iZes that no formal disputes
have been raised in relation to the potential slyaof information between Viterra
and its own trading arm. Having regard to Viterd@gitimate business interests, as
required under s. 44ZZA(3)(a), the ACCC also acKkedges the substantial costs
involved in implementing such arrangements.

An alternative to imposing formal ring-fencing maaisms is to require greater
transparency of information to all exporters iraten to both port terminal capacity
and disaggregated stock quality information. Impgs formal obligation on Viterra

to make such information available to all stakebodds likely to be an effective
mechanism to prevent Viterra from obtaining anyaiméompetitive advantage it
possesses by virtue of its vertical integration arttierefore appropriate having
regard to the interests of access seekers in afgaiair and transparent access to port
terminal services (refer s. 44ZZA(3)(c) and (e)).

The ACCC considers that provided Viterra publistgicient information on the
available capacity and stock quality at its pomi@als, ring-fencing arrangements
are not necessary at this point in time.

Publication of key port terminal information

The ACCC notes that the Proposed 2011 Undertakiclgdes greater operational
information in its attached port schedules. Suébrimation is likely to be of some
assistance to exporters in planning their expeskgaHowever, the ACCC considers
that port terminal capacity information forms a tlemark for the commencement of
negotiations around port terminal access, servioeng and performance. The ACCC
also considers that the publication of total avdédagort capacity information would
provide an appropriate level of clarity and cetailor access seekers.

This issue is discussed further in Chapter 5 iati@h to capacity allocation.

® ACCC, Decision to accept Ausbulk Port Terminalvms Access Undertaking, 29 September 2009,
pg 191
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Publication of stock information

The ACCC understands that Viterra previously piigdswheat quality information
by receival site on a voluntary basis; howeves thiormation is now restricted.

The Productivity Commission reported that in relatio publication of stock
information:

Many in the industry thought that further detailefbrmation on stocks (for example by grade
and port zone) should also be made avail&ble.

In this regard, the PC report recognised that lgpaocess to such information, while
other exporters do not, confers a commercial adggnon Viterra’'s vertically
integrated operations:

... the Commission acknowledges that unequal acoas®te disaggregated
stocks information confers a marketing advantagtherirading bulk
handling companies and expects that greater diselax this information to
all participants would improve the operation of thieeat market?

However, the PC Report concluded that:

the cost of imposing a mandatory information disale requirement on the
bulk handlers is expected to exceed the assodiesfits. The Commission
encourages the bulk handling companies to disctuse disaggregated
stocks information on a voluntary basis.

However, the ACCC does not consider that a forrbagation under the Proposed
2011 Undertaking to publish information on stockp@t at each of its port terminals
will impose too onerous an obligation on Viterrartgularly as this is information
that it is already likely to compile as a port cgter.

The ACCC agrees with the PC’s conclusion that gssg information as to stocks
at port (which is not available to all exportereheeys a marketing advantage to
Viterra’s trading arm. The ACCC considers that isipg a formal obligation under
the Proposed 2011 Undertaking requiring Viterraublish disaggregated
information on stocks at port for each of its germinals (as well as the other key
port information required for publication) would be appropriate means of reducing
the opportunity for Viterra’s trading arm to uséoirmation it possesses by virtue of
being vertically integrated. In particular the ACC@nsiders that Viterra should
publish information on the tonnage and type otathmodities, as well as the top
three wheat grades, at each port. This level afgdjsegation would provide an
appropriate level of transparency to access seéievghom access to such
information would be of assistance in their bussngianning.

It is the ACCC'’s preliminary view that such a meaasig in the interests of exporters
seeking access to Viterra’s port terminal servidegaddition, by mitigating the

1% Productivy Commission, Wheat Export Marketingamgements, Inquiry Report, no. 51, 1 July

2010, p. 309.
1 ibid, p. 22, 294.
12 Productivy Commission, Wheat Export Marketingagements, 1 July 2010, p. 294.
13 ibid.
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marketing advantage created by access to informétet Viterra has and other
exporters do not, this will increase competitiod @therefore in the public interest.

Consistent with GrainCorp’s accepted 2011 Undemnggkihe ACCC'’s preliminary
view is that it is appropriate that Viterra publtsimnage and commaodity of all
commodities as well as the top three wheat grateach port.

For the reasons outlined above, the ACCC consttiatst would not be appropriate
to include formal ring-fencing requirements under Proposed 2011 Undertaking so
long as Viterra is formally required to publishfstiEnt port terminal information.
This information would include information on totalailable capacity, including the
guantum of capacity that remains available for@msgrs, at each of its port terminals
and disaggregated information on stock at port {eenage and type of all
commodities as well as the top three wheat gratleach port). In coming to this
preliminary view, the ACCC has had particular regars. 44ZZA(3)(b), which
relates to the public interest, including the peiioiterest in having competition in
markets. By requiring Viterra to make informatioradable to all exporters, it
mitigates any competitive advantage that Viteroais trading arm may receive by
virtue of access to greater information. Furthereas seekers will be privy to
information that will assist in competing with Viita’s trading arm.

4.1.3 Viterra’s Revised Draft of the Proposed 2011 Undert  aking

In order to address the ACCC'’s concerns regardifaggmation asymmetry, Viterra
has inserted into the Revised Draft, a proposeadsel#o the effect that it will publish
the names of the three largest grades of bulk wineablume held at each port. In
addition, the Revised Draft includes a new clau&@ tequiring Viterra to publish
additional information regarding available capacity

It is the ACCC's preliminary view that these clasiseldress the ACCC’s concerns in
relation to transparency of information.

4.2 Substance of the Standard Terms

4.2.1 Viterra’s Proposed 2011 Undertaking

Under clause 5.1(a) of the Proposed 2011 Undedakiiterra is obliged to offer port
terminal services to access seekers on the Staieéanms. The Standard Terms are
set out at Schedule 3 of the Proposed 2011 Undegtak the form of an indicative
access agreement, which provides a clear startgimg for negotiations between
access seekers and Viterra. The starting pointgedvoy the Standard Terms is
critical to ensuring access seekers can effectivegotiate with Viterra. The
inclusion of Standard Terms also assists in enguhat the costs of negotiation
and/or arbitration are not excessive.

The Standard Terms act as the default access agneenthe event that parties are
unable to reach a negotiated agreement. The Sthineéams attached at Schedule 3 of
the Proposed 2011 Undertaking have been alteredtfie terms attached to the 2009
Undertaking. Major changes include:

= the inclusion of definitions of ‘confidential inforation’, ‘credit support’, ‘service
year’, ‘Standard Terms’, ‘term’, ‘unregulated sees’ and ‘washout price’.
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the removal of the definitions of ‘gross negligendée term remains in the
Standard Terms but is undefined. The removal ofifaition of ‘port zone’.
This term does not appear in the Standard Terms.

The removal of the definition of the phrase ‘reseavcell’. Clause 5.8 of the
Standard Terms has been redrafted to include theteff the definition, and the
ability for Viterra to impose a time limitation @amy cell reservations.

Amendments to clause 2.1 to the effect that if perhinal services are provided
prior to either a concluded access agreement @Sténdard Terms) or an access
application has been lodged — then those servieesupplied on the Standard
Terms.

Clause 6.5 has been amended to add another grountich Viterra can move or
swap wheat, where the Client has not provided k4tesith evidence of an
intention to ship or otherwise outturn bulk wheaai the port terminal facility.

The removal of clause 7.3, which set out the Chewibligation to outturn all bulk
wheat from the port terminal facility.

The removal of the Client’s obligation to liaisetwvViterra to ensure grain
commodities are loaded sequentially (clause 7.12).

Amendment to clause 8.4 to replace ‘Security’ Withedit Support’, as defined in
the Proposed 2011 Undertaking. Consequential amemdnto clause 8.10 to
reflect the replacement and to remove the requinémoe directors and/or
shareholders to personally guarantee the Clieetfopnance.

Clause 14.2 amended so the Client must maintainsamance policy for the term
of the agreement.

Insertion of clause 17.2(c) which provides that kelthe agreement is being
terminated, this will not effect Viterra’s obligah to negotiate the terms of access
to the port terminal services in accordance withuihdertaking.

Insertion of new clause 20 dealing with confidelititaClause 20.1 provides that
where one party provides confidential informatiorttie other in the course of
negotiating the access agreement or resolving sy, that information will be
treated as confidential. The clause sets out peundisclosure in prescribed
circumstances. Clause 20.2 provides that a mediatanbitrator to a dispute
under the agreement must take all reasonable &tgpstect the confidentiality of
information that any party to the Dispute has id&at as confidential or
commercially sensitive. This requirement will sat the terms of appointment of
the mediator or arbitrator.

4.2.2 Viterra and third party submissions

A summary of all Viterra’s public submissions antbsissions received from
interested third parties in relation to the Staddeerms is provided at Appendix A.

Submissions noted a number of issues including alig, the need for a despatch and
demurrage system and an increase in the limitsloiity accepted by Viterra.
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4.2.3 ACCC view

In its Final Decisions on the 2009 Undertakings, ACCC took the view that certain
aspects of the access agreement are commerciasissbe negotiated between
parties. In the Final Decision on AusBulk’s 2009dértaking (now Viterra), the
ACCC noted that:

... the Standard Terms provided under the Septemidédtive Access
Agreement are intended to be the minimum termscanditions of access to
AusBulk’s port terminal services, and that accesksrs will have the ability
to negotiate (or arbitrate) non-Standard Termsyhat from any of those
Standard Terms that they consider to be unacceptah$ed on their own
particular commercial considerations and circunt#an Accordingly, in
this decision, the ACCC has not found it necestafgrm views about
whether the particular terms and conditions ofSeptember Indicative
Access Agreement would be acceptable to parti@ddies (given likely
differences between the commercial consideratiodsc&acumstances of
specific access seekef$).

The ACCC considers that while all elements of tten8ard Terms are subject to
negotiation between Viterra and access seeker§tmelard Terms represent the
starting point for those negotiations.

In its Final Decision on the 2009 Undertakings, A&CC stated that it was necessary
for the Standard Terms to ensure the following:

= the inclusion of a robust dispute resolution predést balances the legitimate
business interests of the port terminal operatti thie interests of access seekers

= any ability of the port terminal operator to uréelly vary the terms of an
executed indicative access agreement is only exbecised in appropriate
circumstances

= the terms and conditions of the indicative accgsseanent must provide for
sufficient certainty and clarity in their termsfesft and operatioft

Emerald submitted that the concept of having Stah@ilarms on which to negotiate
an access agreement, or fall back on, was goBdrther, AWB submitted that the
process has worked wéll.

The ACCC'’s preliminary view is that the proposedeaiments to the Standard
Terms do not raise any concerns.

4231 Limitation of liability
Clause 13 of the Standard Terms deals with lighilit

14 ACCC, Ausbulk decision to Accept, 29 September 2@0937-38. A similar position was
reflected in the Final Decisions for GrainCorp &8H.

5 ACCC, Ausbulk decision to Accept, 29 September®2@0 158.

6 Emerald Group, Submission to ACCC: Viterra PrembBort Access Undertaking, 4 March 2011,

p. 4.

AWB Limited, Submission on the proposed Viternae@ations port terminal access undertaking, 2

March 2011, p. 7.

17
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= Viterrais liable for damage, destruction or contzation by Viterra of a client’s
bulk wheat if the damage, destruction or contanomat caused by the gross
negligence or wilful default of Viterra or its enagkees, contractors or agents
(clause 13.3(a)).

= Liability is subject to a cap of $250, 000 per eévenseries of related events
(clause 13.3(b)). Further, if Viterra is liableaalient in relation to an event or
series of events under the agreement and underaragreement between
Viterra and the client, then the liability in aggate under all agreements is
capped at the greatest amount at which liabiligaigped under any of the
agreements (clause 13.4).

= Viterra’s liability for breach of implied warrang8eor conditions not permitted at
law to be excluded is limited to the cost of redyimg the relevant service (clause
13.2).

= Viterra may, at its discretion, mitigate or satiafyy liability it has to the client for
downgraded wheat by blending a sufficient qualitpther wheat to upgrade the
client’'s wheat, substitute the client's wheat daim@ng the downgraded wheat and
providing for a claim as part of the outturn adpusit in clause 7.13 (clause
13.5).

= Clause 13.3 sets out exclusions on Viterra’s lighilhich includes inter alia,
accidental loss or damage and indirect or conseglérss.

CBH Grain has submitted that the liability cap pldon Viterra where it has caused
the destruction of wheat is not approprigt&imilarly, the ACCC notes Emerald’s
submission where it compares the liability cap 266 000 with the statement that a
cargo of wheat can be valued at up to $6 milfion.

The Proposed 2011 Undertaking does not includedasgatch-demurrage risk-
sharing arrangements.

In relation to demurrage costs incurred by Vitesr@istomers for port terminal
services, the ACCC notes that Viterra offers cugi@mo guarantee for the timely
delivery of grain to port through its logistics wetrk, under procedure 8 of Viterra’s
Pricing Procedures and Protocols: Schedule B — ExX§mect and Export Standard.
Viterra submits that there may be capacity constisafactors beyond its control or
other unforeseen circumstances which may delajodeng of a customer’s vessel at
port.

Under clause 13.3(a) of the Standard Terms, Vigoes not accept liability to
compensate any customer that incurs demurrage &ostsesult of any act or
omission by Viterra, as port operator, unless ahlgethe ‘gross negligence’ of
Viterra. This would include delays caused by Vaesiccepting too many bookings on
the shipping stem. This issue is discussed in @n&pt

18 CBH Grain, Viterra Access Undertaking for 2012@14, 4 March 2011, p. 3.
1 Emerald Group, Submission to the ACCC, 4 March12(. 4-5.
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The ACCC is cognisant of submissions calling far iticlusion of a despatch
demurrage objection and other performance basedltenon Viterra. However,
consistent with the ACCC'’s approach in its FinatBmn on the GrainCorp proposed
2011 undertaking and its ongoing assessment girtiosed 2011 undertakings of
ABA and CBH, the ACCC considers liability to be@amercial issue suited to
negotiation between the parties to the agreemestéordance with the publish-
negotiate-arbitrate model. If parties are unableeswolve these issues, the parties may
seek arbitration. Accordingly, the ACCC has notrfed a view on the
appropriateness of the liability provisions propbgeits Standard Terms and whether
particular clauses will be acceptable to all partie

Rather, the ACCC reiterates that access termgeliffeo those in the Standard Terms
can be negotiated between Viterra and access se&bere an access seeker
believes that negotiation of an agreement doesewir in accordance with clause 6
of the Proposed 2011 Undertaking, the access seskgmake use of the dispute
resolution provisions in clause 7 of the Propos@tii2Undertaking. The dispute
resolution regime provides for arbitration by th€@C or a private arbitrator. Parties
seeking to negotiate in relation to the liabilitppisions of the Standard Access
Terms may avail themselves of these dispute rasalprocedures.

For the reasons above, the ACCC is of the prelingimeew that the limitation of
liability provisions included in the Proposed 201ddertaking constitutes an
appropriate starting point for negotiations betwaecess seekers and Viterra.

4232 Remaining provisions of the Standard Terms

The ACCC notes additional concerns from stakehslderlude the following:

= Emerald’'s concern that when Viterra undertakesdiiey) it will only guarantee
the quzglity of the blended parcel at the levehef iowest component of the
blend;

=  (CBH Grain’s submission that if Viterra is refusitggoutturn grain on the basis of
an alleged security interest, Viterra should imraggly provide the full details
and supporting evidence to the cliéht;

= AGEA'’s concerns regarding an access seekers atalitgry the Standard Terms,
and specifically that such terms should not be dessmntageous than those
applying to the Viterra trading divisidf.

The ACCC emphasises that the Standard Terms actialele between Viterra and
access seekers. The Proposed 2011 Undertakitigsapgpublish-negotiate-arbitrate
model by which access seekers can seek arbitratider clause 7 of the Proposed
2011 Undertaking, for disputes relating to the riegjon of access agreements.

In response to CBH Grain’s concerns regarding demtial information, the ACCC
notes the inclusion of new confidentiality provissoin the Standard Terms, which

20 Emerald Group, above n 19.

2L CBH Grain, above n 18.
22 AGEA, Submission to the Public Consultation ifatien to Viterra’s proposed Port Terminal
Services Access Undertaking, 7 March 2011, p. 4.

-36 -



provide that Viterra will only disclose a third pas information under prescribed
circumstances (clause 20.1).

In relation to AGEA'’s position that the terms otass an access seeker may
negotiate with Viterra should not be less advardage¢han those applying to
Viterra’s trading division, the ACCC refers to s44.. In that section, the ACCC
considers that Viterra should undertake to protaeACCC with a copy of any
access agreements Viterra has executed with dsgalivision, in order for the
ACCC to be able to assess compliance with the meerichination obligation in this
respect.

4.3 The ACCC's role under the Proposed 2011
Undertaking

The ACCC considers that the Proposed 2011 Undedadtiould provide for certain
powers and functions of the ACCC. These includesalranism allowing the ACCC
to object to a proposed variation by Viterra (abjéztion notice’), specific
information gathering provision, an approval poaeknowledging that decision
making functions under the undertaking may be uaéen by particular
Commissioners, and inclusion of an explicit refeeeto the ACCC’s monitoring role.
The ACCC considers that these powers and functbosld be consistent across the
Undertakings of all the port operators. As such,drafting in each should follow a
similar format.

4.4.1 The ACCC's role in the process for varying the PLPs

In the Final Decision to accept Viterra's 2009 Uradking, the ACCC considered that
it was appropriate for port operators to retainifidity for varying the PLPs without
ACCC input on the appropriateness of the proposei@ton, noting that the

variation mechanism could be strengthened in aiwdwndertaking, if necessary.

The ACCC acknowledges that the PLPs are operatiandlas such, a degree of
flexibility is required to ensure operational effiocy at port having regard to

s. 44ZZA(3)(a) and the legitimate business interegViterra. However, the wide
scope of the PLPs means that significant aspegisrbperations, such as capacity
allocation, can be altered through a PLP varigpiatess without the ACCC having a
role. The ACCC remains of the view that port opanstequire sufficient flexibility

to manage operations at port.

However, in certain circumstances the ACCC consitleat the lack of regulatory
oversight is inappropriate. These circumstancesvaere the proposed variation is
material and gives rise to concerns under eitheeattti-discrimination (clause 5.5)
and/or the no hindering access (clause 9.4) pavssof the Proposed 2011
Undertaking. If such concerns arise, then the AGG@yests that it be able to object
to the proposed variation.

The proposal is that the ACCC may send a writtdicado the port operator
outlining its concerns, with reasons. Upon recefgghe notice, or earlier, the port
operator must withdraw the proposed variation. ABEC considers it necessary to
support this notice making power with an informatgathering provision.
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As the ACCC considers that certainty, flexibilitycatimeliness regarding the
operation of the PLPs are of critical importancédth Viterra and access seekers,
given the PLPs set out how the port operates, proggl role in respect of each
proposed variation may be inappropriate. The sugdesle would be specifically
limited to the circumstances set out above fomptiingoses of a 2011 — 2014
undertaking.

Accordingly, the ACCC takes the preliminary vievathhe Proposed 2011
Undertaking is unlikely to be appropriate unlesadtudes:

= the ability of the ACCC to:

= gather the necessary information to assess whit@drmited circumstances’
exist

= jssue a notice that the proposed variation raisaserns in relation to the
provider’'s anti-discrimination and/or no hinderiagcess obligations

= an obligation on the port operator to withdraw pheposed variation upon receipt
of the notice.

The ACCC is of the preliminary view that the ingtus of an objection notice under a
new clause 9.4, combined with the proposed ACCQrimétion gathering power
under a new clause 5.7, is appropriate having deiges. 44ZZA(3)(c) and the
interests of access seekers. This increased okelsighe ACCC will deter Viterra
from making inappropriate changes to the PLPs, whre the key rules governing
the operation of the port and the provision of perninal services. Access seekers
will therefore benefit from an enhanced level @ritly and certainty in relation to the
PLPs and the ACCC'’s enhanced oversight over Vitegampliance with its
obligations.

This approach to an ACCC role in the variation psscis appropriate for all port
terminal services access undertakings, particutavgn that the same issues will be
relevant to each of the different port operatorthia context. In proposing this
consistent approach to the PLPs across the indus&ACCC has had particular
regard to s. 44ZZA(3)(aa) of the CCA.

4.4.2 The mechanics of an ACCC role in the PLP variation process

4421 How the proposed ACCC role would be applied to theariation process

Where the ACCC has concerns with the port opefmoposed variations to the
PLPs, it would raise those concerns with the pperator, and access seekers if
appropriate, prior to issuing a notice.

In practice, the ACCC considers that the assessamehhotification would be applied
within the current timeframe for variation. Clawg8(b)(i) of the Proposed 2011
Undertaking provides that consultation on the psagovariation must commence at
least 30 days prior to the date it is to becomectiffe (the effective date). As noted
earlier, the ACCC is acutely aware of the imporeaattimeliness in the variation
process and the consideration of operational caeytéor the port operator and access
seekers.
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The ACCC considers that it would be required toésthe notice no less than ten
business days before the effective date, takirggantount the overall period of time
specified for the variation process in the Propd@Hl Undertaking. Such a notice
would include the ACCC'’s reasons.

4422 Effect of the proposed ACCC role once exercised

The effect of the ACCC issuing an objection notoel the proposed variation to the

PLPs not taking effect will depend on whether tbeae relates to the entire variation
or only part of it. If the notice relates to thdienvariation, the variation cannot take

effect and the port operator will be required tonoeence a new variation process (if

it still wishes to vary the PLPs), as amended tiresk the ACCC’s concerns.

Correspondingly, if only part of the proposed viawoia is the subject of a notice, it
will not prevent the variation of changes thatmoéa subject of the notice. It will
only be possible for the ACCC to disallow the vao@a in part where the proposed
terms are not intrinsically related.

4423 Suggested form of the provision

The ACCC takes the preliminary view that the foliogvprovision would be
appropriate in providing the ACCC with a role witgard to PLP variations under
the Proposed 2011 Undertaking.

Proposed amendment
9.4 Objection notice

(@) If the Port Operator seeks to vary the Poeding Protocols in accordance with
clause 9.3(b), the ACCC may object to the propesetion (or any part of the
variation). If the ACCC objects to a proposed aton (or any part of the variation)),
it must issue a notice to the Port Operator gjdtiat it objects to the proposed
variation and providing reasons for its objectibhe ACCC will publish any notice
issued under this clause 9.4(a) on the ACCC's itebs

(b) Any notice issued under clause 9.4(a) musssiged at least 10 Business Days prior
to the date on which it is proposed that the v@mawill become effective.

(©) If the ACCC proposes to issue a notice unthrse 9.4(a), then at least 5 Business
Days before issuing that notice, the ACCC musvipethe Port Operator with a
draft notice stating its intention to object te fhroposed variation and providing
reasons for that intended objection.

(d) In issuing a draft notice under clause 9.4¢c final notice under clause 9.4(a), the
ACCC must have regard to whether the proposeatiamn:

0] is material; and

(ii) amounts to a breach of the anti-discrimiaatprovision in clause 5.5 or the
no hindering access provision in clause 9.7.

(e) The ACCC may withdraw a draft notice issuedearrtlause 9.4(c) or a notice issuegd
under clause 9.4(a) if in all the circumstancé®itomes aware that the reasons
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specified in the draft notice issued under cl&udéc) or the notice issued under
clause 9.4(a) no longer exist.

() If the ACCC issues a notice under clause 9,4(e Port Operator must, within 3
Business Days, either:

0] withdraw the proposed variation and commenoce variation process (in
which case, the Port Operator must place a notiagorominent place on th
Port Operator’s website explaining the withdraesad commencement of a
new process and notify the ACCC in writing of thighdrawal and
commencement of a new process); or

1%

(i) withdraw the proposed variation and confirne tstatus of the existing Port
Loading Protocols (in which case, the Port Omeratust publish a notice to
this effect in a prominent place on its websitd aotify the ACCC in writing
that it has withdrawn the proposed variation emffirmed the status of the
existing Port Loading Protocols).

The proposed drafting adopts a consistent apprmaitte specification of timeframes
within the variation process. In the case of bb#hproposed objection notice power
and the variation process generally, the minimunopebetween publication of the
variation or objection and the date on which itdmaes effective is at least 10
business days.

The ACCC is of the preliminary view that a requirrhfor it to issue a draft notice
of objection prior to issuing a final notice is appriate as this will provide Viterra
with sufficient time to respond (i.e. five busineksgys). In this regard, the ACCC
notes the time between publication of the variahohce, after the minimum 10
business day consultation period, and the issuigdoaft notice, is five business
days. This is a very short time for the ACCC tpmegl, but the ACCC anticipates
that it will be sufficient time to identify concesrand act if necessary within the
timeframe.

4.4.3 Viterra’s proposed ACCC objection notice provision

In response to this issue, Viterra has includech#t grovision at clause 9.4 of the
Revised Draft, which provides the ACCC with thentigp issue an objection notice in
relation to any PLP variations proposed by Viterra.

The ACCC considers that clause 9.4 of the Revigedt fulfils the requirements as
outlined above in the suggested drafting of an AQB{@ction notice provision.

Accordingly, the ACCC considers that the objectatice provision proposed by
Viterra is appropriate.

4.4.4 Approval power and monitoring

The ACCC notes that clause 5.5(c) of the Propofédd 2Indertaking provides for the
ACCC to approve a member of the ACCC to exercseadtvers regarding audit of
Viterra’s compliance with the non-discriminatioropisions at clause 5.5.
Additionally, clause 7.5(d) of the Proposed 201 Xeéhaking provides for the ACCC
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to approve a member of the ACCC to exercise itsgoewegarding the arbitration of
disputes.

The ACCC considers that the introduction of a denisnaking role into the Proposed
2011 Undertaking and the short timeframes attactaribat role, warrant an
extension of the existing approval provisions urtier2009 Undertaking. Having
regard to s. 44ZZA(3)(c) and the interests of agsegkers, this approval mechanism
will facilitate the ACCC’s monitoring role in reiah to Viterra’s compliance with the
provisions of the Proposed 2011 Undertaking, paldity the non-discrimination and
no hindering provisions, and will deter Viterrarfieengaging in self-preferential
treatment. The ACCC takes the preliminary view thatProposed 2011 Undertaking
is unlikely to be appropriate unless the approvavision extends to all ACCC
functions under the undertakings.

4441 Viterra’'s proposed amendments

In response to this issue, Viterra has includedithé provisions at clause 1.1(h) and
(i) of the Proposed 2011 Undertaking, which provtioks:

1.1 Introduction

(h) The ACCC monitors compliance of undertakingsepted under Part IlIA of the
CCA.

0] The ACCC may approve the Regulated AccessjiRriand Monitoring Committee
or a member of the ACCC to exercise a decisionimgakinction under this
Undertaking on its behalf and that approval magudgect to any conditions which
the ACCC may impose.

The ACCC takes the preliminary view that the praubslauses 1.1(h) and 1.1(i) of
the Proposed 2011 Undertaking are appropriate.

4.4.5 Information gathering

The ACCC considers that it is necessary to incréas@CCC'’s current ability to
obtain relevant information, in a timely mannerdanthe Proposed 2011
Undertaking. The ACCC considers this to be appateras it will assist the ACCC in
making effective and timely decisions when exengjsts powers under the Proposed
2011 Undertaking, for example, in issuing an oligechotice (see above).

At present, the ACCC can obtain information fromoat operator through an ACCC
directed audit or on a voluntary basis. The ACC@saers that neither of these
methods represents an appropriate way for the A@QCiDtain relevant information it
requires to exercise the objection notice power.

An ACCC directed audit assesses whether Viterracbawlied with clause 5.5,
which requires it not to discriminate between assEekers in favour of its own
trading business, except to the extent that theafqeoviding access to the other
access seekers is higher. Assessing the port opgerpérformance against the non-
discrimination clause may be a relevant considemegtr a decision on whether to
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issue the objection notice; however, it does naberpass all the information that the
ACCC would need in making the decision. For examplgoesnot provide
information on the port operator’s compliance vtttk no hindering access
requirements in clause 10.8.

The ACCC further notes that while an audit may ptevelevant information on
whether to issue an objection notice, it may nopassible for the ACCC to receive
the information within the variation timeframe. TAECC considers that any
extension of the variation timeframe, even for A@&CC to investigate whether or not
to issue an objection notice, may give rise to uadgty regarding port operations and
should be avoided if possible.

For the reasons outlined above, the ACCC consitiatshe Proposed 2011
Undertaking is unlikely to be appropriate unledadtudes information gathering
powers to assist the ACCC in determining whethéerva has complied with its
various obligations under the Proposed 2011 Unkieda

In response to this issue, Viterra in its RevisedfChas drafted a new information
gathering provision at clause 5.7, which providet the ACCC may request
information from Viterra within 14 days of its repeof the request.

The ACCC notes that since the information gathepiogers are inserted into the
Proposed 2011 Undertaking, a failure by the poerator to provide the information
requested by the ACCC would result in a breacthefundertaking.

The ACCC is therefore of the preliminary view thia inclusion by Viterra of clause
5.7 in the Proposed 2011 Undertaking is approphbatause the ability for the ACCC
to request information in a timely manner will asshe ACCC to exercise its powers
or perform its functions under the Proposed 201ddgtaking in a timely and fully-
informed manner. This will assist Viterra in mamagits operations in a timely and
efficient manner and is therefore in its legitimatesiness interests (refer

s. 44ZZA(3)(a)), particularly given that an audiyrbe onerous for ordinary
information requests. The inclusion of clausev@il#talso be in the interests of
access seekers as it will enable the ACCC to as8egsa’s compliance with its
various obligations under the Proposed 2011 Unkiedain particular the non-
discrimination and no hindering provisions (refed4ZZA(3)(c)), and to thereby
deter Viterra from engaging in self-preferentialatment to the detriment of non-
affiliated exporters.
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5 Capacity allocation method

5.1 The proposed allocation system

5.1.1 Viterra’s Proposed 2011 Undertaking

Capacity management provisions are at clause edPtoposed 2011 Undertaking
and are outlined below.

Clause 9.1 requires Viterra to comply with the amndus disclosure rules as
prescribed in the WEMA. In essence this requirdsrvé to publish and update the
shipping stem on a daily basis.

Clause 9.2 contains a requirement to comply wighRhPs attached at schedule 2 of
the Proposed 2011 Undertaking.

Clause 9.3 contains a procedure for varying thesRidrich is discussed further in
Chapter 4.

Clause 9.4 provides that Viterra, or a related boatporate, must not engage in
conduct for the purpose of preventing or hindedngess to port terminal services.
This provision is discussed further in Chapter 4haf Draft Decision.

Port Loading Protocols

The PLPs set out the manner in which shipping agpecallocated to exporters,
including Viterra’s own trading arm. The PLPs prése that capacity is allocated on
a first come, first served basis, to exporters Waee an existing Port Terminal
Services Access Agreement and/or a Storage & Hamédlgreement. Bookings are
accepted on a continuous basis as there is norfmedclosing or opening of the
shipping Stem.

Once an electronic booking form is received by Wégea booking is placed onto the
shipping stem on a ‘pending’ basis. Viterra accegjects or enters into negotiations
regarding this booking within five business day®eing placed on the shipping stem.
The wheat at port reference prices specify thatrarefundable fee of $5 per tonne is
charged on booking acceptarfte.

Bookings accepted by Viterra are allocated perspi@kthe exporter and are not
transferable to other exportéfsadditionally, a booking cannot be transferred to
another shipping period or port terminal operatg&¥iberra. An exporter may divide
a booking into more than one booking provided #gzath of those bookings is within
the same shipping slot and the total tonnage dhalkplit bookings does not exceed
the tonnage specified in the original bookiidhe PLPs do not allow bookings to be
rolled forward into subsequent booking slots; hoevea ten day grace period is
allowed for late arriving vessels.

% Wheat at port reference pricesvailable on Viterra’s websitettp://www.viterra.com.au/port-

access-shipping-stemublished 24 August 2010, accessed 4 August 2011.
2 Viterra, Proposed 2011 Undertaking: PLPs, 23 B 2010, clause 2.5.
% ibid, clause 3.3.

-43 -



There are also capacity management arrangementh fumction outside the
requirements of the 2009 Undertaking and the Prexp@911 Undertaking relating to
information on available capacity and allocatiorEaport Select and Export Standard
bookings. These arrangements are discussed below.

5.1.2 Information on available capacity

Following the start of the 2009/10 shipping seadbterra commenced publishing a
‘capacity table’ on its website to provide greatiarity and information for exporters.
%6 The ACCC notes that Viterra has published thierimfation in addition to the
requirements contained in either the 2009 Undertakind/or the Continuous
Disclosure Rules, as prescribed by the WEMA. Thaipation of this information is
therefore voluntary and may be withdrawn by Vitemrghe future without breaching
the Proposed 2011 Undertaking.

The capacity table is published on a daily basisgdide the Viterra shipping stem.
The table indicates on a yes/no basis whether dgpa@vailable either as part of
Viterra’s bundled port terminal services and tramspo port product (Export Select)
or as the stand alone port terminal services prto@xport Standard). The table
breaks down capacity per port per shipping slotvimgpfrom month to month
capacities to narrower shipping windows of 15 dayshe date of proposed shipping
draws closer. The capacity table states whethexottyyds available for approximately
eight months into the future.

Explanatory notes are published in conjunction whintable. These notes include
inter alia a statement by Viterra that the table indicatesrelViterra has restrictions
to inward elevation, transport, or available up+toy resources if known.

An example of the available capacity table as jghield by Viterra appears below.

WERRA

Table 1: Available Capacity for Shipping Schedule

g

Shipping Period Port Adelaide {IH & OH) [Port Giles Part Lincoln Wallaroo Thevenard

£33 Apri1 [Export Salsct A entils o T

(Export Standard AP entils o Y

1-15 May-11 Export Salect V

Export Stasdang 7

1E-31 Hﬂ‘-ﬁ Salact ¥

& il ¥

Jun-11 EXporL 5818t T

Export Stasdand

Jui-11 [Export salect ¥ Y

[Export Stasdand [ T

fug-11 Export Salect i ¥ v
Export Stasdand ¥ ¥

Sep-11 [Export Salect [ [ T

{Export Stasdad ¥ Ll L g ¥

ct41 Export Salect ¥ W L W v

Export Standang ¥ ¥ Y W =

MNov-11 Export Salect ¥ L L T ¥

{Export Stasdand ¥ ¥ L ¥ ¥

Diagram 1: ‘Available Capacity Table as published o n 18 April 2011

% Viterra, Supporting Submission to ACCC on Propo2@11 Undertaking, 23 December 2010, p.4.
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5.1.3 Export Standard and Export Select services

Viterra currently makes available port terminahsszs as either a stand-alone
service, Export Standard, or bundled with Viterfaésght services, Export Select.
Export Select and Export Standard are not refdoea either the Proposed 2011
Undertaking or the PLPs, except to a very limitetept.

The ACCC understands that the significant majaftipulk wheat is exported via
Viterra’s Export Select product. This issue is desed further in Chapter 7.
Discussion of Export Select / Export Standard ia thapter is in relation to
transparency of information.

5.2 Experience with the 2009 Undertaking

The capacity allocation model in the Proposed A0ddertaking mirrors the
arrangements contained in the 2009 Undertaking.titerefore appropriate in
assessing the Proposed 2011 Undertaking to corfsadethe capacity allocation
model, and Viterra’s management of the shippinmsteave functioned in practice.

However, in considering the performance of the 20@8ertaking, the ACCC has
given consideration to external factors that mayehenpacted performance and
behaviour of Viterra and exporters. These fadtwkide adjusting to the new
legislative arrangements, managing different cdapadiocation systems, the impact
of the auction system operating in Western Austrayi CBH, and variable harvests.

5.2.1 Allocation of capacity 2009/10

The ACCC notes that submissions made to the PrivitycCommission state that
access to port terminal services in South Austdiang the 2009/10 shipping season
was difficult for a number of exporters due to significant number of bookings
made by Viterra’s own trading arm early in the se&d As the season developed, a
proportion of Viterra’s own bookings went unexecltieie to issues experienced in
Western Australig®

The Productivity Commission states:

There is prima facie evidence to suggest the diffeapproaches of CBH and Viterra
might have influenced outcomes for growers in Wesfaistralia and South

Australia (chapter 3). In Western Australia, a#igperiencing congestion during the
previous season, many auction participants wauatéddok slots early and paid
relatively high prices for shipping slots at aun8pwith the fees largely being non-
refundable. A number of participants highlightedttbnce the auction system started,
the spread between grain prices in Western Auateald South Australia increased
well above what would typically be expected. ...

Having committed to buying what effectively turneat to be ‘overpriced’ shipping
slots given the depressed state of the global whadtet, it appears exporters did not
believe there was any prospect of wheat pricesadwipg enough to justify the cost

of ‘shifting’ shipping slots to another time, argetefore had an incentive to pay
‘above market’ prices for Western Australian wheatnake up shipments. Having

27

Productivity Commission, Wheat Export Marketinga@ngements, 1 July 2010, p. 216.
% ibid, p. 219.
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committed well in advance to the Western Austrasitrts and incurred sunk costs, it
appears exporters were less inclined to subseguship from South Australia, to the
disadvantage of wheat growers in that State.

As a result of these issues, WEA required an adfiterra’s shipping stem. As a
result of the audit, Viterra undertook to reviewwanber of its internal processes and
implement a number of changes.

Viterra acknowledged some of these issues in lisngssion in support of the
Proposed 2011 UndertakiRy.

5.2.2 Allocation of capacity 2010/11

The 2010/11 wheat harvest was considerably lalger that experienced in South
Australia for some time. In addition, due to laéns, harvesting of the crop was
delayed to late December 2010 and early January. Zx such, the harvest placed
considerable pressure on the supply chain, moabtat up country storage and
receival sites and on testing procedures applieditegyra when accepting grain into
stora3oge. In addition, growers raised issues with tvaes for trucks unloading at
port.

As a result of the issues encountered during ti€/2Q season, Viterra initiated a
‘post harvest review’. Terms of reference for ttegiew include inter alia
communications to growers, available storage c@paaid the provision of
information such as quality data. The findingsha working group, together with
Viterra’s response, are available on Viterra’s vitet's

In addition to Viterra’s own review, on 9 March 20the South Australian
Parliament established a Select Committee to igadstthe grain handling industry
in South Australia. Terms of reference includeritiéa: the capacity of the market to
ensure a vigorous and competitive marketplace f@ingyrowers; export and shipping
arrangements, including port access and assoaastd; and open and transparent
information on all grains, including stock discloss. The Select Committee is
currently conducting public consultation — it issdie report on 14 September 2011.

On 23 March 2011, a notice of motion was put toRbderal Senate regarding the
formation of a committee to consider operationslies arising in the export grain
storage, transport, handling and shipping netwSdtmissions to this inquiry were
due by 13 May 2011 and a final report is due oro2d¥inber 2011.

5.2.3 Allocation of capacity 2011/12

In March 2011, a large number of bookings were manteid for the Port Lincoln and
Port Adelaide Outer Harbour terminals for the Jap@@12 to April 2012 period. As
a result of these bookings, capacity at Port Lin@id Adelaide Outer Harbor
appears to have been reached. This has causedifecaig level of complaint from
exporters.

29
30

Viterra, Supporting Submission, 23 December 2@18,
South Australian Farmers Federation, Submissid®enate Standing Committee of Rural Affairs
and Transport, Parliament of Australia, 12 May 2q1.129.

31 hittp://www.viterra.com.au/grain/australia/harvet@11/post-harvest-review
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Based on information that appears on the Viteriapsig stem, at approximately
9.45am on 8 March 2011, Glencore nominated bookinigdling 440, 000 tonnes. At
approximately 4:00pm Viterra published the shipptem as it is required to do
pursuant to clause 9.1(a)(ii) of the 2009 UndertgkBetween 5:21pm and 6:03pm
on 8 March 2011, Viterra’s own trading arm nomiidb@okings totalling 905, 000
tonnes. The nominations were for bookings betweanary 2012 to April 2012 at
either the port terminal at Port Adelaide Outerlyar or Port Lincoln. On 9 March
2011, Viterra’s trading arm nominated an additids¥b 000 tonnes for bookings in
the December 2011, April 2012 and May 2012 shippimglows. Again these
bookings were for the port terminals at Port AdddaDuter Harbour and Port
Lincoln.

The cumulative effect of the Glencore and Viteroakings was to book out capacity
at Port Lincoln and Port Adelaide Outer Harbourtfer period January 2012 to April
2012.

Port Lincoln and Port Adelaide Outer Harbour aneggally considered by exporters
to be Viterra’s most favoured port terminals aytaee both able to accommodate a
Panamax vessel and have the quickest loading fiiesias submitted by a third
party exporter that:

these are the two biggest panamax ports in Sousitrdlia and there are significant
freight advantages shipping from a single load.gourrent freight estimates depict
2USD/MT for this advantag®.

The ACCC understands that January through to Aggenerally considered the
‘peak’ shipping period as it follows the harvesnefv wheat and global demand for
wheat during this period is high.

The ACCC understands that the shipping stem pudadisim 9 March 2011 did not
appear on Viterra’'s website until after 9:00pm téhe large number of bookings
made after 5:00pm on 8 March 2011 and in the mgrafr® March 2011.

On 10 March 2011, AWB, Bunge, Cargill, CBH, Eldared Emerald nominated 67
bookings totalling 3.03 million tonnes. The ACCCdenstands that only a proportion
of these bookings can be accepted as nominatetbdapacity constraints.

5.3 Viterra and third party submissions

A summary of all Viterra’s public submissions andbsnissions received from
interested third parties in relation to capacitg@dtion is provided at
Appendix A.

General issues raised in submissions regardingapacity allocation model
contained in the 2009 Undertaking include:

= |ack of transparency as to available capacity

32 Average ship loading capacity: Port Lincoln: 1600 Outer Harbour:1000tph; Port Giles: 850tph;

Inner Harbour: 700tph; Wallaroo: 600tph; Theven&@Dtph.

3 Exporter M, Confidential response to ACCC reqdiestnformation, pp. 1-2.
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lack of transparency as to the operation of ExBetect and Export Standard
Overbooking of the shipping stem, either by
= Viterra’'s trading arm thereby hindering accessotthier exporters

= accepting too many bookings for a particular smpgslot causing exporters to
incur demurrage costs

the $5 per tonne non-refundable booking fee doeactas a disincentive for
overbooking to Viterra’s own trading division asgtan internal transfer of funds

no incentive to return booked capacity in a timalgnner if an exporter becomes
aware that the booking will not be utilised

the inability to move bookings between shipping sl

The ACCC sought additional information from Viterkéterra’s trading arm and
other interested parties in relation to the 201@kbmys. Issues raised in the
responses received include:

Some exporters expressed confusion as to whetlend/was accepting bookings
for the period after 30 September 2011 in the alssehagreed terms or
conditions or an accepted access undertaking

the first come, first served capacity allocatiosteyn has not allocated capacity
efficiently for the period 1 January to 30 April 2D

other options for allocating capacity efficienthclude: auction, long-term take or
pay contracts, independent body with responsikidityallocating capacity, and
phased release of capacity

the 2012 nominations were relatively speculative made with is minimal
business planning underpinning the nominations

if exporters have been unable to secure capacaycwmmmercial manner, then it
would be likely that they would not participatetive SA bulk wheat export
market

plans to grow, or enter the SA market have beeddnad by the 2012 bookings

nominating and booking shipping slots is preferatdpe further into the seasonal
production cycle when export volumes are more gertainimising risk and the
cost of booking (being the non-refundable $5 penéofee) so far from execution
limits working capital

A more detailed summary of responses received &wgporters in relation to the
capacity allocation system and the 2012 bookingsasided at appendix A.

A summary of Viterra’s and Viterra’s trading armmé&sponses to similar requests for
information is also provided at Appendix A.
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5.4 ACCC view

As noted in Chapter 3, in deciding whether to ateepundertaking pursuant to

Part IllA of the CCA, the ACCC is required to haegard to the matters set out in
S. 44Z7A(3). Of particular relevance to the assesgrof Viterra’s proposed capacity
management arrangements are the following maistesilin s. 44ZZA(3):

= the objects of Part lllA, including to promote tbeonomically efficient operation
of, use of and investment in the infrastructuremMych services are provided,
thereby promoting effective competition in upstreamad downstream markets

= the legitimate business interests of the provider
= the public interest, including the public interefhaving competition in markets
= the interests of person who might want accesseaévice.

In addition, the ACCC considers the intention @& #tcess test, that accredited
exporters that own, operate or control port teriiacilities provide ‘fair and
transparent access’ to its facilities to other edited exporters is a matter relevant to
the assessment of an access undertaking.

The ACCC considers that for a capacity allocatiathnd to appropriately allocate
capacity it should meet the following key condison

= transparency as to available capacity
= reasonable flexibility for exporters to enable axem of booked capacity

= at peak times, when demand for port services by g@gorters exceeds available
capacity, there are mechanisms to ensure that itapl@es not go unused and that
capacity goes to exporters that value it most.

Transparency regarding available capacity is camsiito be relevant in the ACCC’s
assessment of a proposed capacity allocation syagatms necessary to provide
certainty to access seekers in planning exponities and helps to ensure efficient
use of port terminal services because bookingdeanade on an informed basis.
Further, transparency of information, including@hation to available capacity, is
considered necessary for creating a competitivetitral environment. Information
available to Viterra’s trading arm by virtue of bgivertically integrated, not
available to other exporters places Viterra’'s mgdarm at a competitive advantage
over other third party exporters as it is ablelampexport programs based on actual
capacity. This is important in relation to the palahterest in having competition in
markets.

Certainty and transparency regarding available @gpare factors relevant to

whether access seekers have access to port tegeinvales on fair and reasonable
terms and is thus in the interests of persons sBgeldcess to port terminal services.
Under s.44ZZA(3)(c) the interests of persons whghtiwant access to the services is
a matter to which the ACCC must have regard in naki decision whether it is
appropriate to accept an undertaking.
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Having a degree of flexibility after the primaryaaation of capacity is desirable as it
ensures that the infrastructure is being used rifi@ently in that it may assist
preventing capacity going unused during periodseatk demand. Flexibility enabling
exporters to execute against bookings is alsodnrterests of access seekers.

In order to ensure that port terminal servicesusesl efficiently, it is important that,

in periods of constraint, capacity is allocatethimse users that value it most.

A market based capacity allocation system, su@namuction, ensures that capacity
is allocated to users who value it most. Howevéreng appropriate market conditions
exist, features such as transparency of informatrahtradeable slots can be
implemented to compliment a first come, first serggstem, and help to ensure that
capacity is allocated efficiently.

The discussion below considers Viterra’'s proposasicity allocation method against
these characteristics.

The ACCC is required to form a view regarding célyananagement arrangements
proposed in the undertakings offered by the fouCBH\Viterra, GrainCorp, CBH and
ABA). The ACCC does not consider that capacity ngemaent arrangements should
necessarily be the same for all operators; it thefview, however, that a consistent
approach should be taken when forming its viewawheof the proposed
undertakings.

The ACCC considers that capacity allocation arramgg@s should be assessed for
each BHC on the basis of its circumstances andsrib&t these circumstances differ
as between the four BHCs and the markets in wiiel bperate. In this regard the
ACCC has analysed the similarities and differerimtseen the BHCs and the
markets in which they operate. Further detail atéodifferent market conditions and
the analysis is provided in Appendix B.

5.4.1 Information availability
In considering transparency as to available capatie ACCC has considered two

issues:

= the publication arrangements of available capacityrently differentiated
between Export Select and Export Standard capacity

= the arrangements for when exporters are able t@ maacity bookings.
Publication of available capacity

Viterra currently voluntarily publishes an availaldapacity table in order to provide
information regarding available capacity. The AC&&nowledges that this
information goes some way in terms of providingng@arency to exporters as to
available capacity; however in the absence of veliavailable, considers that it is
insufficient in assisting exporters to plan theipert activities.

In addition, the ACCC notes that the publicatiortbe$ information is voluntary and
may be withdrawn by Viterra without breaching thregdsed 2011 Undertaking.
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The ACCC considers that transparency is a key alenfean appropriate capacity
allocation model. Exporters must have sufficiefbimation regarding available
capacity necessary to plan export activities artdinlzorresponding port services.
Submissions indicate that the lack of transparecsounding capacity availability at
South Australian ports is a key concern for experte

The ACCC acknowledges the multi-faceted naturdefdefinition of capacity, and
the various factors that impact on Viterra’s apitid outturn grain onto vessels for
export and notes Viterra’s argument that such madron would need to be so
heavily qualified that it would mitigate the usesafch informatiori” However, such
information is provided in both the Western Austmland East Coast markets and is
useful to exporters in planning their export atiéd. The numerical capacity of each
port is made available either through a more dedathpacity table and/or as part of
facilitating capacity auctions in these markets.

It is the ACCC'’s preliminary view that in order neanage its shipping stem and
decide which bookings to accept, Viterra must heageod understanding of what the
available capacities are for each port for eachtmadis capacity becomes scarcer the
limitations of the yes/no indication become morpapnt. To compensate for the
limited public information about capacity, expog@re required to maintain ongoing
contact with Viterra to learn about the state gfazaty and marry that information

with the nominations they observe coming onto thipgng stem. The ACCC
considers this process to be inefficient and unsgsrdly burdensome on exporters.

Further, as there is no formal ring fencing arrangets in place, Viterra’s trading
arm may have access to information regarding asaileapacity that is not available
to third party exporters. The lack of transpareasyo available capacity may confer
a competitive advantage on Viterra’'s trading arm.

Export Select and Export Standard capacity

The ACCC further notes that overall available cayanay be impacted by the
interrelationship of Export Select and Export Stadd

Following acceptance of the 2009 Undertaking, Vaeommenced publishing an
available capacity table. The ACCC understands\itatra subsequently refined the
available capacity table, distinguishing the avadédacapacity for each product. Prior
to making the amendments it was unclear in theetablto what capacity it depicted.
The ACCC understands that the table depicted oxphoE Select capacity for the
reason that there had never been constraint onrtexpaeeking to use the Export
Standard service.

Submissions from access seekers indicate a desinecfeased transparency in
relation to the quantities of capacity availabledach service, how capacity is
divided between Export Standard and Export Sedext,how total capacity is

3 Emerald Group, Submission to the ACCC, 4 March12Elders Toepfer Grain, Submission:
Issues Paper — Viterra Operations Limited propdxad Terminal Services Access Undertaking, 8
March 2011.

% Viterra, Response to matters raised in the ACQ&ges Paper, 23 March 2011, p. 5.
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affected by cancellations of bookings or the maldagilable of a particular type of
capacity*°

The ACCC notes that the majority of exporters beeHExport Select product ahead of
the Export Standard product as the key means amgirrg port access. A client may
have an Export Select booking either as a resuts ahitial capacity nomination or
because during the course of managing its bookiegnverts an Export Standard
booking to the Export Select option.

The ACCC considers that available capacity shoeilléct the capacity at port, rather
than any up-country constraints. Separately, \atenay choose to publish details
relating to its upcountry capacity, but this shomtd impact on capacity at port.

Therefore the ACCC'’s preliminary view is that th®pbsed 2011 Undertaking is not
appropriate in relation to the level of transpayepovided to access seekers about
capacity availability, having regard to the intésesf access seekers, competition and
the efficient use of Viterra’s port terminals.

As noted previously, Viterra’'s Revised Draft reggiViterra to publish an available
capacity table including indicative estimates cditable capacity.

Open Shipping Stem

The nature of the bookings pattern experiencedlation to the 2011/12 bookings
highlights a problem in having a continually opéipping stem and insufficient
information as to whether bookings are able todoepted.

Submissions indicate that some exporters were umgtivat Viterra was accepting
bookings for the 2011/2012 season in the absenar atcepted undertaking or
certainty regarding terms and conditions of suppubmissions received from
exporters note that the majority of bookings mamteekecution after 1 October 2011.
Further, submissions indicate that nominations nadéiighly speculative and have
been rgg\de in order to have some access to the 8aostralian ports for the 2011/12
season.

It is the ACCC'’s preliminary view that greater tsparency as to the ‘open’ nature of
the shipping stem would have provided certaintgheindustry in making
nominations for bookings for the period after tipiey of the 2009 Undertaking. In
contrast to the continually ‘open’ nature of Vis shipping stem, GrainCrop has a
‘hard opening’, the date of which is communicate@xporters through a media
release. Similarly, CBH publishes an auction scleedu

It is the ACCC'’s preliminary view that the Proposil 1 Undertaking is not
appropriate with regard to the arrangements formamcating to exporters the
details of when capacity bookings are able to bdenieecause they do not provide an

% Elders Toepfer Grain, Submission to ACCC IssusseP, 8 March 2011; CBH Grain, Viterra
Access Undertaking, 4 March 2011; AGEA, Submiss@the Public Consultation, 7 March 2011.
Confidential submission: Exporter G, Exporter N.

AWB, Response to ACCC'’s Request for Informatiofillecation of shipping capacity at Viterra
Operations’ South Australian port terminals, 7 AgA11, p. 3.
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adequate level of certainty to enable exportean their export programs based on
business requirements.

Uncertainty as to the arrangements for making bagskis also not likely to result in
fair and efficient access, particularly if some ertprs become aware before others
that they are able to make bookings. To the exteitthis results in some exporters
being unable to secure capacity, this may negatimgbact on the efficient use of
infrastructure and may affect competition in redbearkets which rely on access to
port terminal services.

Viterra’s Revised Draft, introducing an auctionteys addresses the ACCC'’s
concerns with respect to transparency in relatiaimé operation of the shipping stem.

5.4.2 Flexible arrangements for execution of capacity

The second key element of an effective capacitcation model is flexibility for
exporters to execute booked capacity. In relatiathis issue, the ACCC notes that
the capacity allocation model operated by Vitewhen compared to other BHCs is
the least flexible in terms of allowing exportepstove either port terminals or move
booked shipping slots.

The PLPs governing access to GrainCorp port tefsiohawvn the East Coast allows
exporters to move bookings forward on the shipiegn and between ports. In
Western Australia, slots booked either by way ofaation system or allocated based
on a first come, first served system are able tydmed or transferred between
exporters. In addition, booked slots are able tmbged back two weeks or forward
four weeks. The ACCC understands also that ABAnalbooked shipping slots to be
rolled forward; however, such a practice is notegrstilated in ABA’s current PLPs.

In contrast, Viterra’s PLPs do not allow for theviament of booked shipping slots,
but for a 10 day grace period allowed to accomn®ebde arriving vessels. Further,
Viterra’s shipping slots cannot be transferred frame port to another and slots are
not transferable or tradeable between exportersuiclear to the ACCC why
Viterra’s circumstances do not allow for similaeXibility provided by other BHCs.

There are many factors that can impact exportéasigp These include disruption to
the supply chain from weather conditions that inhppecvest timing and grain quality
through up-country storage and transport to pod: events at port. These factors
mean that it is in the interests of access sedkdrave some flexibility in executing
slots they have booked on the shipping stem.dlss in the interests of Viterra in
terms of the efficient use of port capacity. Flégibhipping arrangements are likely to
assist in maximising throughput at port.

The ACCC'’s preliminary view is that the proposechagements are not appropriate
because they do not provide for sufficient flextipifor exporters to execute booked
capacity. Viterra’s Revised Draft introduces medsiaus enabling exporters to move
booked shipping slots and trade slots. In additioe Revised Draft introduces an
incentive to return unwanted capacity to the shmgEtem.
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5.4.3 Capacity management during peak periods — efficient allocation

In assessing the appropriateness of a capacityadilbm system within an access
undertaking, the ACCC is required to have regartthécefficient allocation of
capacity. This includes mechanisms to ensure tinatighput is maximised,
particularly at times of peak demand and that apéescallocated to those who value
it most.

Capacity allocation arrangements include two mampmonents:

= Primary allocation arrangements by which capasityationed between competing
users and which are broadly categorised as eitie® @narket based) or non
price rationing.

= Secondary allocation arrangements or in seasonganaents that facilitate
exporters adjusting to any divergence between khotitaomes and ex ante
planning regarding demand for export capacity.

Primary allocation arrangements

The ACCC considers two key market characterisgtsvant to the view formed on
the appropriateness of particular capacity manageareangements in specific
market circumstances:

= the relationship between total port elevation capamnd average annual and
seasonal demand for it

= the extent to which the incentive exists for vetiigintegrated BHCs to pursue
self preferential treatment — including hinderiigey exporters from accessing
port services.

Capacity constraints in South Australia

Due to the lack of transparency as to availableci&pat Viterra's South Australian
ports, it is difficult to determine the level ofparcity constraint.

However, based on the pattern of bookings for OfEL212 season, and the resulting
order of priority created by the first come, fisgtrved system, and information
provided by Viterr&® the ACCC is able to conclude that for the 2015@ason,
demand for capacity at both Port Lincoln and Patélaide Outer Harbour for the
period January to April 2012 exceeds available Bupp

The ACCC notes that the period January to Aptihespeak shipping period where
global demand is at its highest and exporters lalesta obtain the best price for new
harvest grain. The high demand for the Port Lin@id Port Adelaide Outer Harbour
port terminals appears to be due to each port lablegto accept panamax vessels
and the port terminal ship loading facilities beatgje to more efficiently load graffi.

39 Viterra, 2011/12 Shipping bookings - letter tients, 16 March 2011.
40" Based on ship loading capacity detailed in ViterProposed 2011 Undertaking: Port Schedules;
Confidential Exporter M, above n 33.

-54 -



The 2009/10 combined crop harvest was above tleeyBar average of 4.9 million at
6.4 million tonnes.** South Australian winter crop production in 2010y¢4s
expected to be the largest on record at 9.8 mittimmes’? Viterra has stated in recent
media that it is breaking records in terms of th®ant of throughput at poft.Early
forecasts for the 2011/12 seasons is that it eilhbother large croff.It therefore
appears likely that there will be increased denfaniterra’s port terminal services
over the life of the Proposed 2011 Undertaking.

Self preferential treatment

As noted, the extent to which the incentive exigtssertically integrated BHCs to
pursue self preferential treatment is relevantsseasing an appropriate capacity
allocation system.

Where actual or potential competition exists, tieentive to hinder competitors is
moderated by the possibility that throughput wéllbst to an alternative supply
chain or use.

In the context of the Australian wheat export iridgsompetition in the bulk
shipment of wheat through an operator’s ports cdinees four main sources:

extent of vertical integration and alternative wpHatry supply chains

domestic uses for wheat

competition from ports in other regions

threat of by pass by customers

= containerised exports.

The extent of competition varies significantly aasdhe markets in which the BHCs
operate. Further details are at Appendix B.

The South Australian wheat exports market appeatrforprovide the competitive

constraints sufficient to neutralise the incentif@sself preferential treatment by
Viterra.

In terms of incentives to pursue self prefereritiztment, the ACCC notes that
Viterra is strongly vertically integrated in theagquntry storage and handling market
with 106 receival site¥ AWB, the second largest operator of upcountryasferand
handling services has four receival sites in Séutstralia*® Further, there is very
little competitive constraint provided by the Soéthstralian domestic market for
bulk wheat, and due to the geographic locatiorretigevery little, if any competition

41
42
43
44

ABARES: Australian crop report, February 201 hléa2

ABARES: Australian crop report February 2011 1dg

Viterra,Grain shipments from SA continue at record padedia Release, 24 June 2011.
Commonwealth Banlustralia’s 2011/12 wheat crop forecast at 24.3lionl tonnes
Commaodities: Agri Updates, 10 May 2011.
http://www.viterra.com.au/grain/australia/storagailing
http://www.grainflow.com.au/grainflow-sites/
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provided by ports in other regions. For the fivaryperiod to 2008-09, non bulk
exports accounted for only 6-7 per cent of expibo South Australid’

Overbooking capacity

The ACCC notes a number of submissions from expothat the current capacity
allocation arrangements and PLPs do not prevembowking of the shipping steffi.
Overbooking of the shipping stem can refer to mtérbooking by Viterra’s own
trading arm; that is, booking in excess of its oeably anticipated requirements; or
alternatively, to Viterra accepting too many bo@gsronto the shipping stem.

A number of exporters submit that the $5 per tamme refundable deposit provides
no disincentive on Viterra’s trading arm to overk@apacity, because the payment of
such a fee is merely a paper transaction from anisiah of Viterra to anothet’ In
contrast, as noted in submissions and in particnleglation to the 2012 bookings, it

is submitted that a $5 per tonne booking fee aml tharty exporters is a real cost and
for smaller exporters a significant cost and ahaats as a disincentive to
overbooking by third party exporters’

In response, Viterra does not agree that therenaudficient incentives to prevent
Viterra’s trading arm from over-booking the shippistem. Viterra submits that the
potential to forfeit the $5 per tonne booking feaiclear disincentive as Viterra and
Viterra’s trading arm operate as separate profitres. Further, Viterra submits that
the Viterra group experiences substantial costbdoking cancellations if the
relevant slots are not subsequently made avaitaléhers for utilisation. Viterra
states that if bookings are cancelled it loseofigortunity to recover shipping fees,
but still incurs fixed infrastructure costs andéria’s trading arm loses the booking
fee and does not get any revenue for the forgoperesale’

It is the ACCC'’s preliminary view that the bookifee does not act as a constraint on
Viterra’s trading arm booking in excess of its k#ably anticipated requirements to
the same extent that it operates as a constraithi@hiparty exporters.
Notwithstanding that Viterra and Viterra’s tradiagn operate as separate profit
centres, the ACCC considers that the booking fexs dot affect the financial
incentives for the group and this places the BHE @mpetitive advantage compared
with third party exporters in placing capacity bows. This competitive difference is
greater the earlier in advance of execution th&iogpofee is payable.

The ACCC accepts Viterra's submission that the vatgroup may experience
substantial costs for booking cancellations ifrilevant slots are not subsequently
made available to others for utilisation. Howekis does not change the ACCC'’s
concern that access to port terminal capacity shibelmade available on
competitively neutral terms, so that the condititoramaking a booking, for example,
should impose an equivalent constraint againstomaking on all exporters. In the
event that a booking is cancelled, and the slobtssubsequently used by another

" Productivity Commission, Wheat Export Marketingagements, 1 July 2010, p. 58.

8 For example: AGEA, Submission to the Public Cdtasion, 7 March 2011; AWB Limited,
Submission on proposed Viterra undertaking, 2 M&@hl.

Exporter E, Confidential response to ACCC reqfmsinformation, 6 April 2011; Exporter J,
Confidential response to ACCC request for inforomti8 April 2011.

Exporter E, Confidential Response, 6 April 2011.

L Viterra — Confidential submission dated: 5 JulyjL2

49

50

-56 -



exporter, a third party exporter loses the boolt@ggand Viterra loses the opportunity
costs associated with that booking. In the evemitViterra’s trading arm cancels a
booking and the slot is not subsequently used byhan exporter, Viterra loses the
opportunity costs; however, the booking fee isgfammred from one part of the Viterra
group to another. In contrast it is a real coghtal party exporters.

It is the ACCC'’s preliminary view that any disint¢ime to overbook in the capacity
allocation arrangements applying in Viterra's unadlkking must have the same effect
on all exporters including the BHC in order to al/placing the BHC at a competitive
advantage, consistent with the objective of proxgdior competition in markets. This
reflects the ACCC's view discussed above that Yéatéas an incentive for
self-preference which should be addressed in thaatty allocation arrangements.
The ACCC notes that market conditions applying t@vVa are different from those
on the East Coast, and are relevant in explaimiagMCCC'’s view on GrainCorp’s
capacity management arrangements in its acceptet 20dertaking?

A number of exporters submit that Viterra acceptsrhany bookings on its shipping
stem, leading to exporters incurring demurragescdse to congestion at port. The
call for the introduction of a despatch demurragstesn is discussed further in
Chapter 4. It is the ACCC'’s view, however, thatreasing the transparency of
available capacity should go some way to imposhegugr discipline on Viterra’s
acceptance of bookings and provide greater infdomab exporters to assist their
decisions about capacity bookings. It is the ACC@ew that this position
appropriately balances the needs of access saakersns of access to information
with Viterra’s legitimate business interests of ntaining operational flexibility in
terms of the number of bookings accepted onto higgpsg stem.

Conclusion on appropriate primary allocation arraglgents

In the circumstances discussed above, of expeafgality constraint and limited
competitive constraints to neutralise the incerstifice self preferential treatment by
Viterra, the ACCC considers that an administeredrgement such as FCFS is not
likely to be appropriate because it is unlikelydsult in an efficient use of
infrastructure. The ACCC considers that auctiords teansferability are preferred
mechanisms on economic efficiency grounds to aléocapacity in these
circumstances. Auctions, by allocating capacitygers with the highest willingness
to pay, are the preferred approach.

Secondary allocation arrangements

Secondary allocation arrangements or in seasonganaents that facilitate exporters
adjusting to any divergence between actual outcandsex ante planning regarding
demand for export capacity are relevant when asgge®e appropriateness of a
capacity allocation system as they may improveotrezall efficiency of the
infrastructure by ensuring that capacity does watirgused, particularly during
periods of constraint, and further, that it isigét by the exporter that values it most.

%2 ACCC, GrainCorp Decision to Accept, 22 June 2@l 5.
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The current and proposed capacity allocation metipatated by Viterra does not
include any mechanisms that facilitate exportejgsdithg to any divergence between
actual outcomes and ex ante planning regarding derea export capacity.

Ability to move bookings between shipping slots @orts

The capacity allocation arrangements in the Prap@6&1 Undertaking provides
very little flexibility to exporters with regard teither moving slots between ports or
time periods or transferring slots between expsriés discussed above, the lack of
flexibility limits exporters’ ability to adjust teariations in demand.

As recognised in the decision to accept GrainCdzp’kl undertaking, the ability to
move the time and location of booked shipping shtitsvs exporters to respond to
unanticipated market developments. However, thesghamisms in isolation may
result in capacity going unused during peak timebsdoes not encourage the return
of unwanted capacity’

Tradeable or transferable shipping slots

The ACCC considers that tradeable (for paymentjamsferable slots will result in
more efficient use of capacity, particularly duripgak times, as it reduces the
likelihood of capacity going unused and facilitaties use of capacity by those who
value it most highly. Further, tradeable slots éman exporter who does not need a
slot to seek a commercial arrangement that redineel®ss incurred by the forfeiture
of the booking fee.

In this regard, the ACCC notes public submissi@teived from AGEA, AWB and
CBH as well as confidential responses to the ACG&giest for information
supporting the concept of ‘tradeable shipping &lots

However, the ACCC notes concerns raised by Eldetsttadeable, as opposed to
transferable, shipping slots may create a secondarket that lacks liquidity?

As noted in the GrainCorp Draft Decision, the AC&gknowledges that there may be
risks with tradeable or transferable slots andgnesant of the need to consider how
such arrangements may affect the legitimate busimésrests of Viterra and whether
port operations are likely to be significantly acsady affected® The GrainCorp

Draft Decision also included the following appr@te conditions for tradeable slots:

= transfers to be between clients with whom the BHE &n access agreement in
place

= the transferee must meet the BHC’s usual tradestamoluding in relation to any
monies owed

= the booking that is transferred carries all bookedngements as confirmed with
the transferor — such as port, shipping slot astyaed load date

53
ibid, p. 27.

*  Elders Toepfer Grain, Submission to ACCC IssusseP, 8 March 2011, p. 3.

% ACCC, GrainCorp Operations Limited, Port TermiBatvices Access Undertaking, Draft
Decision, 24 March 2011, p. 54.
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= the transferee acquires all obligations, and rigletd in relation to the booking by
the transferor at the time of the transfer.

In addition to tradeable or transferable shippilogss the ACCC recognises that there
are other existing market mechanisms whereby blm&ed by one trader can be used
to ship another traders wheat, namely the practitesock swaps and selling grain
free on board (FOB). Such mechanisms may haveasiindnefits as tradeable slots in
terms of increasing the efficient use of the ininasture and ensuring that capacity
does not go unused. The ACCC understands, howinatisuch mechanisms can
result in complex transactions with a significaagcee of risk. It is the ACCC’s
preliminary view that stock swaps and FOB salessatation, are not sufficient to
ensure that capacity does not go unused duringgeedf peak demand.

The ACCC notes that the current capacity allocathmulel does not allow slots to be
transferred or traded.

Returning bookings to the shipping stem

In addition to the ability to move or trade boolsnthe ACCC recognises that an
incentive to return unwanted capacity to the shmgtem is a further mechanism that
may improve the efficient allocation of capacitydrysuring that capacity does not go
unused. Such a mechanism can also be considebedinahe interests of access
seekers as it is likely to minimise costs assodiatih being unable to execute as
anticipated and in Viterra’'s interests, as it Wikely result in more efficient use of its
infrastructure.

GrainCorp, in its PLPs has inserted a clause tlmtigees a conditional refund for
surrendered bookings during peak periods. Putsadhis clause, GrainCorp will
refund 50 per cent of the booking fee if:

= the client has surrendered the booking more thaiha$s prior to the first day of
the shipping slot, and no further bookings coulevpusly be accepted for that
shipping slot

= if, no later than 28 days prior to the first daytted shipping slot, another customer
makes a booking for

0 an amount equivalent to, or greater than the qtyamititonnes
surrendered, and

o atthe same port, for the same shipping slot, @astinrendered
booking.

In its decision to accept GrainCorp’s 2011 undenigikvithout a mechanism to allow
exporters to trade or transfer bookings, the AC©t&a that:

The ACCC is of the view that the proposed changmpacity management
arrangements will result in a reduced risk thatac#tg will go unused during peak
periods and, hence, will aid greater economic iefficy.

¢ ibid, p. 55.
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In reaching its decision, the ACCC formed the vibat the inclusion of this
provision in the 2011 Undertaking balances ther@sis of GrainCorp to maintain
operational efficiency; the interests of acces&eameto have more flexible access;
and the public interest in the economically effitiase of GrainCorp’s port facilities
at peak times.

The ACCC notes that Viterra’s Proposed 2011 Uné#ertgand PLPs, which are
rolled over into the Proposed 2011 Undertakingndbinclude any incentive to return
bookings to the shipping stem in the event thagxgorter is not going to execute
against any booking.

5.4.4 Conclusion

It is the ACCC'’s preliminary view that the firstroe, first served, capacity allocation
system contained in the Proposed 2011 Undertakingti appropriate for the
following reasons:

= insufficient transparency as to available capaaitgl the arrangements for
accepting bookings on the shipping stem

= insufficient flexibility for exporters to execut@bked capacity

= no mechanisms exist to ensure that capacity isathkal efficiently (i.e. to
exporters that value it most) and to ensure thatapacity goes unused during
periods of peak demand.

In relation to the third element, the ACCC notest thfirst come, first served capacity
allocation system may efficiently allocate capaweityere capacity is not constrained
and there are particular market conditions, or adegmechanisms that neutralise any
incentive for self preferential treatment by the@H

However, evidence suggests that the demand fotgroninal services in South
Australia exceeds current capacity to supply atiq@dar ports in peak periods, and
that this constraint is likely to continue for theriod covered by the Proposed 2011
Undertaking. Further, the South Australian bulk athexport market, where there is a
limited domestic market, limited competition frorther ports, and in which Viterra
provides the majority of upcountry storage and fiagddoes not provide a sufficient
constraint on the incentive on Viterra to give prehce to its trading arm over other
exporters. The proposed capacity allocation arnaweges similarly do not provide a
constraint on this incentive and, in particulag booking fee does not act as a
constraint on Viterra’s trading arm booking in essef its reasonably anticipated
requirements to the same extent that it operatascasstraint on third party
exporters.

In these circumstances, of expected capacity ainstnd limited competitive
constraints to neutralise the incentives for sedfgrential treatment by Viterra, the
ACCC considers that an administered arrangemeiht asifirst come, first served is
not likely to be appropriate because it is unlikelyesult in an efficient use of
infrastructure. The ACCC considers that auctiorts teansferability are preferred
mechanisms on economic efficiency grounds to aléocapacity in these
circumstances. Auctions, by allocating capacitygers with the highest willingness
to pay in a primary allocation, are the preferrpdraach.
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5.5 Introduction of an auction system — Viterra's Revis ed
Draft Proposed 2011 Undertaking

5.5.1 Viterra’s Revised Draft Proposed 2011 Underta king - auction

In response to the ACCC'’s concerns regarding thaegicy of the first come, first
served capacity allocation system, Viterra propasssrting clauses 9.5 and 9.6 into
the Proposed 2011 Undertaking providing for changeke capacity allocation
system to introduce an auction system.

Clause 9.5 A (a), (b) and (c) provides that Vitewth vary its PLPs to introduce an
auction system for the allocation of port termicapacity by a specified date. The
variation process will involve the publication af @uction Variation Notice’ after
Viterra conducts extended consultation with industihe varied PLPs will become
effective 45 business days after publishing thécaot the ACCC does not issue an
objection notice in relation to the variation.

Clause 9.5 (d) provides, in brief, that the auctgstem will incorporate the
following features:

0] an auction should be the primary means of allogatiort-loading capacity
at each Port Terminal

(i) capacity should be defined on a consistent baserins of metric tonnes
per month available at each Port Terminal and shaaflect the total
Available Capacity volumes that appear in the cayp&able published in
accordance with clause 10.2(a)

(i)  all bona fideclients should have an equal opportunity to pidite in the
auction process

(iv)  the auction should be conducted in a transparehhan-discriminatory
manner

(v) slots should be allocated to those clients thatevthem most

(vi)  the auction system should feature rules to craateagntives which apply
equally to all clients on booking in excess of oeably anticipated
requirements

(vii)  rights purchased in the auction should be tradesindetransferable
between bona fide clients, subject to reasonalbds.ru

The Auction System will not apply to bookings thatve been accepted prior to the
date the variation takes effect even if those hogkirelate to shipments after the date
the variation takes effect (refer to discussiorobelegarding Viterra’s transitional
arrangements).

Clause 9.5(g) details the formal industry considtaViterra must undertake prior to
publication of the Auction Variation Notice. Vitearmust consider the issues raised
by interested parties and the ACCC and may motd#yariation proposal to reflect
the feedback of these parties.
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Clause 9.5(f) provides that Viterra must commemnceistry consultation by
30 January 2012.

Clause 9.6 provides that the ACCC may object tptioposed variation by issuing an
auction objection notice. In deciding whether &uis an auction objection notice, the
ACCC must have regard to whether the proposedti@riaomplies with auction
principles inserted into the undertaking, whetlher\ariation would amount to a
breach of the anti-discrimination or no hinderimgess provisions of the undertaking,
the desirability of having consistency with othaction systems, balanced with the
particular characteristics of the SA market, thetera set out in s. 44ZZA(3) of the
CCA and any submissions from Viterra or other iested parties.

If the ACCC does object to the variation, it mustsi at least 10 business days prior
to the variation taking effect. That is, no latest 35 business days after the
publication of the Auction Variation Notice. Any@tion objection notice must
specify the reasons for the objection. The ACCCtrpusvide a draft objection notice
5 business days prior to issuing the auction olgjectotice.

In the event that the ACCC issues an objectiorcaep¥iterra, pursuant to clause
9.6(f) will submit a revised variation notice t@tACCC, seeking to address the
ACCC'’s concerns within 35 business days. The ACGy,ni its concerns are
addressed, withdraw the objection notice. If conseéemain regarding the proposed
variation, the objection notice issued by the AG@@®ains in force. The ACCC must
make a decision regarding the revised variatiorcaatithin 30 business days.
Clause 9.6(g) provides that Viterra may, actingeisponse to feedback provided by
the ACCC submit further amended variation propospl# 15 business days prior to
the ACCC issuing a final decision in relation te #ppropriateness or otherwise of
the proposed auction system.

If Viterra fails to introduce an appropriate auotgystem before the date specified in
the undertaking (subject to extension if the ACG€lies an objection notice), Viterra
has undertaken to not provide port terminal sesyiagth the exception of port
terminal storage, to its trading arm with respedhe export of Bulk Wheat.

Further pursuant to clause 9.6(m), if an aucticstesy is not implemented before the
specified date, and Viterra is unable to providg fErminal services to its trading
arm by 16 August 2012, Viterra will reopen the gimg stem to other exporters on a
first come, first served basis for bookings for@xen for a three month period. This
provision will repeat until such time as Viterracsassfully implements an auction
system.

5.5.2 Proposed transitional arrangements

Viterra submits that it is not possible to desigd anplement an auction system with
respect to capacity from 1 October 2011. Furthéerka submits that it is important
that it treats the currently pending bookings far 2011/12 season in accordance with
the first come, first served capacity allocatiosteyn set out in the 2009 Undertaking.

The ACCC raised concerns with Viterra regardingitieficient allocation of
capacity based on a first come, first served kasisthe proportion of bookings at
Port Lincoln and Port Adelaide Outer Harbour dutting peak shipping period of
January to April 2012. In response, Viterra progdsevoluntarily remove a number
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of bookings so that the proportion of capacitynattivo constrained ports is more
closely aligned with the proportion of capacity ked by Viterra for the
corresponding period in 2011.

The capacity that is made available by Viterraimaogal of bookings is to be
reallocated in accordance with the order of piyociteated pursuant to the first come,
first served capacity allocation system.

The ACCC notes that on 22 July 2011, Viterra clasedshipping stem for further
bookings from 1 October 2011.

5.5.3 Viterra’s Revised Draft Proposed 2011 Underta king — Publication
of available capacity

Viterra has inserted new clause 10.2 that reqMresra to publish on its website an
indicative estimate of the Available Capacity fack port terminal. The indicative
estimate will be based on a number of assumptiodsabject to qualifications. If the
indicative estimate varies, Viterra will publistas®ns for that variation.

The undertaking provides that the information pahetid will not involve a minimum
capacity guarantee.

Available Capacity refers to the amount of pradtpzat terminal capacity that may
be available from time to time for the provisionseirvices for the exporting of bulk
wheat and other grains at a port terminal.

5.5.4 Viterra’s Revised Draft proposed 2011 Undertaking — Flexible
arrangements

The PLPs attached to the Revised Draft have beemdea to introduce new clauses
9, 10 and 11 regarding flexible arrangements.

Clause 9 allows exporters to move a booking etiherdifferent 30 day shipping slot
at the same Port Terminal, or to move a booking 30 day slot at a different Port
Terminal. Exporters are able to move slots up td&gs prior to the first day of the
original 30 day booking slot.

Clause 10 provides that an exporter may cancelbppisig slot, by written notice up to
30 days prior to the first day of the relevant 3§ dlot. If Viterra is able to accept
another booking to replace the vacated bookingy the exporter that cancelled the
booking is entitled to a 50 per cent refund ofithigal booking fee. In effect, this
provision provides an incentive to all exportersdturn unwanted capacity to the
shipping stem.

Clause 11 provides that an exporter is able tesfeara booking to another exporter
provided:

* asigned notice is provided to Viterra no latentB& days prior to the first
day of the transferred booking;

» within two business days of the date on which thegfer is made the
transferee completes a booking form in respedti@ttansferred booking;
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» the quantity of Grain must not be more than thginal bookings

» the transferor has met Table A requirements relketeatine date of the transfer
notice; and

» the booking has not been previously transferredyant to clause 11.

Clause 11 states that no new booking fee will i@ieg. The PLPs are silent on
whether Viterra will impose a transfer fee.

5.6 ACCC'’s view on the Revised Draft Proposed 2011
Undertaking

5.6.1 Information availability

It is the ACCC'’s preliminary view that Viterra’'sgposed clause 10.2 addresses the
ACCC's concerns regarding insufficient informatiasto available capacity.

Further, the ACCC notes that available capacitywélmore transparent with the
implementation of an auction system, as it willneeessary to make known the
guantum of available port terminal capacity to ex@s in order to conduct an
auction.

This improved transparency as to capacity avaitsbd in the interests of access
seekers in providing necessary information to em#tim to make capacity bookings
and will help to ensure efficient use of port temaliservices because bookings can be
made on an informed basis. Providing increasednmdtion will also benefit
competition by reducing any information asymmeteimeen Viterra’s trading arm

and third party exporters

5.6.2 Flexible arrangements for execution of capacity

It is the ACCC'’s preliminary view that the insertiof clauses 9, 10 and 11
introducing the ability for exporters to move bawjs between port and between time
periods, the ability to trade slots and an incentovreturn unwanted bookings to the
shipping stem addresses the ACCC'’s concerns ofistus.

Having a degree of flexibility after the primaryaaation of capacity is desirable as it
ensures that the infrastructure is being used rifi@ently in that it may assist
preventing capacity going unused during periodseatk demand. Flexibility enabling
exporters to execute against bookings is also deres to be in the interests of access
seekers.

It is the ACCC'’s view that these arrangements nisy provide greater flexibility to
Viterra in managing its port terminals and will nmmse capacity going unused. Such
arrangements are therefore also considered to Weamra’s legitimate business
interests.

-64 -



5.6.3 Capacity management during peak periods — efficient allocation

It is the ACCC'’s preliminary view that the proposalintroduce an auction is
appropriate and should allow for port terminal g8 to be used efficiently by
ensuring that, in periods of constraint, capadtgliocated to those users that value it
most.

The ACCC considers it appropriate that the detdithe auction design are the
subject of detailed consultation with industry aadognises Viterra’s legitimate
business interests in seeking to ensure that #rerao unintended consequences
resulting from introducing an auction system tocckly. The ACCC therefore
considers Viterra's proposed process for introdyi@n auction to be appropriate. The
ACCC considers that the high level features listeproposed clause 9.5 of the
undertaking to be important and appropriate keyufea of the auction design.

Given the lead times to introduce an auction undrra’s proposal, it has attempted
to address concerns relating to the 2012 bookiggehuntarily surrendering capacity
bookings made by its trading arm, to reduce thes&ibhgs to be more in line with
shares in the previous year. The ACCC considetghisis a pragmatic approach
and consistent with Viterra’s legitimate businegsiests in the transitional period to
addressing its concerns over the allocation meshaand the lack of constraints on
Viterra’s trading arm overbooking capacity.

While this approach will not necessarily resulaminitial allocation of capacity in
line with users’ willingness to pay for such capgdi will result in a more

diversified allocation than would have occurred Naerra simply applied its PLPs to
the nominations and, together with the proposalltov for tradability, should result
in an efficient allocation of capacity to exporters
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6 Approach to pricing

Viterra currently charges different port recieve¢$ based on the origin of the grain,
specifically whether it is coming from and ‘appradvéhird party storage site. This
chapter discusses the differential prices appbegrain received at port.

6.1 Viterra's Proposed 2011 Undertaking

In providing port terminal services to customergekfa receives wheat at its port
terminals from a number of sources, including fiditerra’s own up-country storage
and handling facilities, from storage and handfeglities operated by non-affiliated
third parties, and direct-from-farm.

Viterra currently publishes Reference Prices irbagance with clause 5.2 of the 2009
Undertaking and this requirement is also containgtle Proposed 2011 Undertaking.

The Proposed 2011 Undertaking submitted by Viterogposes to continue the
publish-negotiate-arbitrate approach containetsi2®09 Undertaking, rather than,
for example, adopting an ex ante pricing approbktder the Proposed 2011
Undertaking, Viterra is obliged to publish priceésapecified time under

clause 5.2(a). Access seekers that wish to obtaiagthat differ from the offered
Reference Prices can negotiate to do so. Shoulacitess seeker and Viterra not
reach agreement on price through negotiation, &y submit to binding arbitration.

As discussed in Chapter 3 the ACCC considers iga2009 Undertakings are a
relevant matter in the assessment of Viterra’'s &eg@ Undertaking, in accordance
with s. 44ZZA(3)(e).

As such, it is appropriate that the ACCC review hbe/Reference Prices have been
operating under the 2009 Undertaking to infornviesv on whether to accept the
Proposed 2011 Undertaking. In addition, s.44ZZA€8juires that the ACCC have
regard to the interests of access seekers andibitie phterest, including the public
interest in having competition in markets. The AC@siders that port receival
pricing and the ability to effectively negotiate@$e prices is in the interests of access
seekers.

6.1.1 Differential prices

Viterra’s Reference Prices specify different chargased on where the wheat has
been stored. There are currently three categofis®mage: Viterra storage, approved
third party storage and non-approved third parnyssge.

Application of these charges results in the follogviotal charges for the various
categories of receivals:

» Wheat received from Viterra’s own storage faciitincurs only the port
in-loading fee of $3.40 by road and $2.20 by rail.

» Wheat from ‘approved third party storage’ is $50@0 tonne for road receival
and $4.70 for rail receival, including the portlaading fee of $2.50 per
tonne.
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= Wheat received from all other sources externaliterké is charged at a rate
of $13.30 per tonne for major grades and $14.3%quere for minor grades.

Viterra publishes explanatory notes to the RefezdPrices which outline some of the
services that are provided in exchange for eatcheofees.

6.1.2 Approval process

As port receival fees are, in part, determinedhan‘approved’ or ‘non approved’
status of the storage facility, it is relevant tmsider the ‘approval process’
undertaken by Viterra.

The conditions outlining Viterra’s requirements &pproval as a third party storage
facility are contained in a document entitled ‘Apped Operator Conditions & Deed
of Access’. This document is currently availabletiom Viterra website and provides
key elements of an approved third party storagditiatogether with key

requirements of an approved operator. The Apprdveerator Conditions & Deed of
Access annexes a third party storage facility ch&tdhat has been designed to assist
storage providers who wish to gain approval. Theckhst states:

Successful completion of the checklist is a minimmaguirement and will not
result in automatic approval as a third party ggerfacility. Absolute
discretion for approval remains with Viterfa.

In addition, on 3 March 2011, Viterra publishedraird Party Store Inspection
Form’, listing individual items that would be codsred by Viterra in granting
approval.

Viterra is responsible for determining whether dipalar storage site is classified as
an Approved Third Party Storage site. Viterra subnfhiat the approval process is
transparent as it is contained within the Appro@gxkrator Conditions and Deed of
Access document, which is available on its webslteder the approval process,
Viterra undertakes an inspection of the relevaetand applies a checklist in order to
determine whether it is suitable to be classifiedia Approved Third Party Storage
site, for the purposes of Viterra grain receivals.

The process for the approval of third party storsitgs by Viterra is not contained in
either the Proposed Undertakings or the PLPs.

Clause 10 of the PLPs provides that wheat heldiat party storage sites will only be
taken into account for the purpose of showing sertitlement if the third party site
has been approved by Viterra. Clause 10 of the Rld®sprovides that approval shall
not be unreasonably withheld having regard to gmpate industry standards for
example hygiene and quality. This is the only refee to approved or non-approved
third party storage in the PLPs.

It is unclear whether disputes that arise in refato the approval of third party
storage sites would be covered by the publish-nagearbitrate structure of the
Proposed 2011 Undertaking. As a result, accesesegiay not be able to seek

> Viterra, ‘Annexure A: Approved Third Party Stoegacility Checklist’ Season 2009/10 Viterra
Operations Ltd Approved Operator Conditions and deeAccess2010, viewed 10 August 2011,
http://www.viterra.com.au/Documents?file=3837 &typad.
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arbitration should they dispute any finding by Viigeon whether a site proposed by
them is considered suitable for approval undeptitdished criteria.

Any dispute raised in relation to the terms of fids, including whether a third party
storage site is approved is dealt with in accordamith the internal dispute resolution
mechanisms contained in the PLPs. In brief, pamsto these provisions, the dispute
is escalated to Viterra’s management and a finaka® is made. No avenue of
appeal exists in relation to disputes regardingehms of the PLPs.

Viterra submits that if an access seeker is dsfgadi with the receival fees payable in
respect of their wheat delivered to port from tipedty storages, and is unable to
negotiate a satisfactory resolution with Vitertagan have recourse to the dispute
resolution provisions set out in the Proposed 20ddertaking or access agreement
as applicablé®

6.2 Viterra and third party submissions

A summary of all Viterra’s public submissions antbsissions received from
interested third parties in relation to Viterrajgpeaoach to pricing is provided at
Appendix A.

Generally, submissions raise the following concerns

= the price differentials between receivals from appd third party storage,
non-approved third party storage and Viterra's @tarage appear excessive, and
may not reflect additional costs actually facedvitgrra®

= the price differentials between receivals from ¥f@eand third party storage
represent a deterrent to use third party storagesi

= the process for approval of third party storageoissufficiently transparefitand
is open to manipulation by Viterra because it sittside the Proposed 2011
Undertaking?

= the approval process is not subject to the priesipif publish-negotiate-
arbitrate®®

In response, Viterra submits that the price diffidéieg is based on additional services
applied to grain from non-approved third party agw and additional risks associated
with grain from this source.

6.3 ACCC view

As the Proposed 2011 Undertaking does not includenee prices, the ACCC is not,
in this context, assessing the appropriatenesartitplar prices for port terminal

%8 viterra, ‘Response to matters raised in the AGOESues paper’, 23 March 2011, p. 8.
%9 Submissions by AGEA, AWB and Emerald, see Apperdix

€0 Submission by Emerald, see Appendix A.

®1 Submission by AWB, see Appendix A.

%2 Submission by Elders, see Appendix A.

83 Submission by Elders, see Appendix A.
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services. However, in the context of assessmetiteoProposed 2011 Undertakings
the ACCC has considered the prices published uhée2009 Undertakings in order
to determine whether the publish-negotiate-arlategtproach to determining access
prices has been effective. This is particularlgvaht in the case of Viterra due to the
concerns raised in submissions.

6.3.1 Differential prices

The ACCC has observed that the differentials agpgbewheat received from various
supply chains varies between port terminal opesaffhnis is illustrated in the table
6.1, which compares the differentials applied byABrainCorp and Viterra. CBH
does not apply differentiated prices based on wheai is received from, instead
applying a flat rate of $17.10 per tonne to all@xp with various charges for
additional services®*

Table 6.1: Comparison of receival charges and diffentials

Differential ABA®® GrainCorp® | Viterra ®
Standard receival charge | $5.00 $7.50 $2.20
Differential applied to

receivals from:

All third parties $0.50 $1.54 N/A
Approved third parties N/A N/A $2.50
Non-approved third partieg N/A N/A $11.10
(major wheat)

Non-approved third partieg N/A N/A $12.158
(minor wheat)

Road transport receivals $0.50 $£.75 $1.20

2port in-loading fee for rail receivals

bApproval process discussed in section 6.1.2

CMajor wheat receival fee, subtracted Port In-logde (not payable for non-approved third party
receivals)

9 Minor wheat receival fee, subtracted Port In-logdie (not payable for non-approved third party
receivals)

®NSW and QLD only
"Does not apply to receivals from non-approved tpady storage

6 CBH, Port Terminal Services Charge Schedule 20108kbtember 2010.; Sum of Export fee and
Marketer fee. Exporters must also pay an annugtratjon fee to access CBH’s port terminal
services.

% ABA, ‘Schedule A - 2010/11 Charges’, $torage and Handling Agreement 2010/@&cember
2010, pp. 24-26. ABA does not currently have arepted access undertaking; these prices are
published voluntarily.

% GrainCorp, ‘Annexure A: Bulk Wheat Port Termiiggrvices Fee Schedule 2010/11’, in
GrainCorp 2010/2011 Bulk Wheat Port Terminal Sexsidgreement, 30 August 2010.

7 Viterra,Wheat Reference Prices — Port Terminal Service9/40124 August 2010.
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Table 6.1 illustrates that the differentials apghie wheat from different supply
chains by Viterra are greater and vary more thasdtapplied by the other port
terminal operators. In particular, the ACCC notest the differentials applied to
wheat received from non-approved third party sterag significantly higher
compared to the standard differential applied teireals from all third party storage
facilities by ABA and GrainCorp.

Viterra submits that, for bulk wheat received fraom-Approved Third Party sites,

the potential differences in quality or levels iskrassociated with such wheat require
‘appropriate actions’ to be taken (e.g. fumigato/or quality testing), which incur
additional costs. The requirement for these adutiservices is reflected in the
differential pricing charged by Viterf4.

Submissions received from AGEA, AWB, SAFF and Entkraise concerns with the
magnitude of the price differentials applied byevit®. The ACCC considers that
price differentials for port terminal fees basedlo® up-country supply chain are
appropriate provided that the differential is refiee of differences in cost faced by
the access provider, including either increasetsahise to differences in the actual
treatment of third party grain or increased risksogiated with the receival of third
party grain.

The ACCC notes that in its report on wheat expatketing arrangements the PC
states that:

...[it] would anticipate that, for the next roundwidertakings, the ACCC
could be more proactive in ensuring up-front that fees and charges were
based only on expenses related to port operataandigtinct from the up-
country transport and storage elements of the gughain). The Commission
would also expect, and encourage, the ACCC to erfsitmre port access
arrangements do not inadvertently ‘lock in’ thelbl&ndler’s up-country
supply chain..””

The ACCC must have regard to whether an undertdkingccess to Port Terminal
Services is appropriate having regard to s. 44ZYA@ng the economically efficient
operation of, use of and investment in the infrattire by which services are
provided, thereby promoting effective competitiarupstream and downstream
markets, where the ACCC considers that the madtaig-country storage facilities
is an upstream market. Further, the ACCC must hegard to s. 44ZZA(3)(b), being
the public interest, including the public intergshaving competition in markets
(whether or not in Australia).

The ACCC requested information from Viterra on ¥laeous services that were
provided for each of the fees used to differentig®veen grain received from
different storage locations. A summary of the infation provided by Viterra
showing the services categorised according to woHcy storage origin is provided in
Table 6.2 below.

8 Viterra,Response to matters raised in the ACCC'’s Issuesrpap March 2011, p. 9.

8 AWB, ‘Submission to the ACCC’, 4 March 2011, @g5; Emerald Group, ‘Submission to the
ACCC’, 4 Mach 2011, pp. 3-4; AGEA, ‘Submission k& tPublic Consultation’, 7 March 2011, p.
3; SAFF, ‘Submission to the ACCC’, 4 March 20111p.

° Productivity CommissiorWVheat Export Marketing ArrangementsJuly 2010, p. 192.
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Table 6.2: Services applied to wheat received fromtfferent up-country storage

facilities’*

Non approved third party

Approved third party

Viterra Operations

Truck marshalling

Truck or rail marshalling

Truck or rail marshalling

Inward elevation of grain

Inward elevation of grain

Inward elevation of grain

Recording and provision of
delivery information on
receival weighnote

Recording and provision of
delivery information on
receival weighnote (road)

Recording and provision of
delivery information on
receival weighnote (road)

Access to transactional
information on ezigrain
website

Access to transactional
information on the ezigrain
website

Access to transactional
information on the ezigrain
website

Short term storage for
shipping

Short term storage for
shipping

Short term storage for
shipping

Weighing — inward and
outward

Weighing — inward and
outward

Weighing — inward and
outward

Performance of Road “Chain
of Responsibility” mass
management procedures and
requirements including
issuance of breach warnings
and recording

Performance of Road “Chain
of Responsibility” mass
management procedures and
requirements including
issuance of breach warnings
and recording

Performance of Road “chain
of responsibility” fatigue
management procedures and
requirements (road)

Significant levels of sampling,
testing and grain
classification on a load by
load basis and according to
truck configuration

Limited sampling. Grain
quality is known.

Sampling and testing on
delivery. Sampling occurs at
a higher rate than wheat
received from Viterra
Operations storage.

Limited sampling. Grain
quality is known.

Warehousing of grain

Outturn sampling. Grain is
sampled at a higher rate on
outturn than Viterra wheat

Segregation into storage
according to classification on
a load by load basis

Potential segregation and
storage for risk mitigation,
residue and fumigation
periods

Chemical residue testing for

wheat following receival, and
fumigation to prevent cross-

infestation of insects

Review of grain treatment
histories

Wheat may be fumigated to
prevent cross infestation of
insects

Marshalling and unloading of
grain on a load by load basis

Marshalling and unloading of
grain

Marshalling and unloading of
grain

Clean down of inward grain
path on a load by load basis
as required

Storage for undefined period

Repositioning of stock for
shipping

71

Viterra, Receivals into Viterra Port Terminal§, Bune 2011, pp. 5-7.
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Analysis of the data provided by Viterra suggelséd services with no shading are
applied to grain received from all sources. Sew/iwéh light grey shading are
applied to grain received from both approved ang-aoproved third party storage,
except in the case of the additional outturn samgplservices with dark grey shading
are only applied to grain received from non-appdbtrerd party storage sites.

This indicates that additional services are appiiegrain received from third party
storage sites compared with grain from Viterra @pens’ storage. Further additional
services are applied to grain received from nor@ag third party sites compared
with grain from approved third party sites. Thiformation supports Viterra’'s
position that the differential prices are refleetnf the variable costs faced by Viterra
in receiving grain through different supply chaiasd charging for the increased
costs associated with provision of additional srsiwould reflect Viterra’s
legitimate business interests, in accordance will2ZA(3)(a).

Given Viterra’s position and supporting submissitret the differential charges are
reflective of higher costs, and therefore compliaith the non-discrimination
provision, the ACCC has not formed a view on whethe quantum of the
differential applied by Viterra is appropriate. Rat, under the
publish-negotiate-arbitrate framework the price and-price terms are negotiable
and subject to arbitration. Where an access sdéstieves that negotiation of an
agreement does not occur in accordance with clfauwsehe Proposed 2011
Undertaking, the access seeker may make use dfgpete resolution provisions in
clause 8 of the Proposed 2011 Undertaking. Thegsexgbdispute resolution regime
provides for arbitration of disputes by the ACCCGagrivate arbitrator.

However, in order for the publish-negotiate-arki@rapproach to be effective, access
seekers must have sufficient information to negefmices which are mutually
acceptable (regardless of the ‘approved’ or ‘noprayed’ status of the storage
provider). As the access provider, Viterra hasndormation advantage regarding the
relative costs of providing various services, aatetmines the application of those
services. Due to its vertically integrated positigiterra also has the incentive to use
its monopoly position at the port terminals to atege its up-country storage and
handling network and freight services provided tigio Export Select bookings.

The ACCC therefore considers that Viterra shouta/jgle sufficient transparency
around the terms on which access seekers may ga@s®to port terminal services,
including relating to grain received at the portrimal from third party sites. Where
Viterra applies price differentials it should prdgisufficient transparency around the
basis on which the differential is applied.

The ACCC notes submissions from third parties rsgiinat Viterra does not provide
sufficient information around the cost of managisgs and providing additional
services in order to determine whether the prifferdintials applied by Viterra
accurately reflect costs.

The ACCC considers that the explanatory notes ar@articularly clear and it is
difficult to ascertain which fees apply to diffetateliveries of bulk wheat without the
additional clarification provided to the ACCC bytsfira.
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The ACCC notes that differential charges may absqubtified to the extent that they
reflect increased risks associated with the reteifvnird party grain, and that other
port terminal operators apply relatively small dréfntial charges on this basis. Viterra
has provided information which indicates that therecreased risk of contamination
and infestation in grain received from third pasites, and particularly grain received
direct from growers$? However, the ACCC considers that the majorityhis tisk

may be offset due to the increased sampling amdhtients applied by Viterra to grain
from third party approved and non-approved sites.

The ACCC'’s final decision on Viterra’s 2009 Undéitay stated that:

as a transparency measure to support the publpbtinge-arbitrate and the
non-discrimination provisions, appropriate measwesld require prices to
be transparently specified for a standard set dftpominal services to all
parties, including ABB, with any special requirerteedue to different origin
being separately enumerated and priced.

The ACCC considers that the reference prices aptheatory notes currently
published by Viterra are not appropriate, havirgard to fair and reasonable access,
competition in markets, and the interests of aceesgers, as it is not clear whether
the differentials applied are cost reflective arfthinservices are being supplied in
exchange for the various charges. It is also reralvhat proportion of the
differential, if any, is intended to compensateeyfia for increased risk. This issue is
particularly relevant for Viterra given that itdfdrential is significantly larger than
the differentials applied by the other port ternhiogerators.

Accordingly, it would be appropriate for Viterra poovide information around the
services that are reflected in the differentiah$sist potential access seekers in
assessing the appropriateness of the price offereatcess to port terminal services.

The ACCC considers that in order for the Propog&Edl2Jndertaking to be
appropriate it should include a requirement to #fisct. Suggested drafting as
included in Viterra’s Revised Draft is includedsection 6.3.3.

6.3.2 Approval process for third party storage

Submissions received from AGEA, AWB, Elders and Eafteexpress concern that
the process by which Viterra will approve third tyastorage, including the standards
which must be met, is not sufficiently transparérilders and Emerald submit that
the approval process should be incorporated ifPtbposed 2011 Undertaking. The
ACCC notes that the price differentials discusseskiction 6.3.1 are based on the
approval process for third party storage sites,aasdapplied in the context of access
to port terminal services.

As with the magnitude of the differential, the ACCansiders that the process for
approval of third party storage sites should beotiated between parties, and does
not seek to determine whether the general starfdaspproval applied by Viterra to

2 viterra, Response to the ACCC's request for imiation dated 15 April 2011, 5 May 2011, p. 10.

3 ACCC, Ausbulk Decision to Accept, 29 Septembed®(p. 124.

™ AGEA, Submission to the Public Consultation, 7rthe2011, p.3; AWB, Submission to the
ACCC, 4 March 2011, p.4-5, Elders, Submission &0AKCCC Issues Paper, 8 March 2011, p.4;
Emerald, Submission to the ACCC, 4 March 2011 3p6.
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third party storage facilities is appropriate. AW@CC acknowledges Viterra’'s
submission that if a client is dissatisfied witle ierms on which it obtains access to
the port terminal, the dispute resolution provisiget out in the Proposed 2011
Undertaking apply. However, the ACCC considers thatapplication of the dispute
resolution provisions of the Proposed 2011 Undertato the approval process is not
sufficiently clear. The ACCC considers that thisag appropriate with regard to

S. 44Z7A(3)(c), as it does not provide sufficieattainty to access seekers around the
Standard Terms of access and facilitate effectagotiation.

The ACCC considers that it would be appropriateaforess seekers to be able to
negotiate, in accordance with the Proposed 201 ttaking, what port terminal
services are required for their grain and the prfoe those services outside the
approval process. The ACCC also considers thaPtbposed Undertaking should
include a requirement that Viterra will publish amiteria which must be satisfied in
order to qualify for any charges set out in thedRerice Prices. This would ensure
that any disputes arising between Viterra and acseskers in relation to the
application of particular port terminal servicesldhe prices for those services will be
subject to the dispute resolution mechanisms coadhin the Proposed Undertaking.

6.3.3 Conclusion

The ACCC is of the view that it is appropriate taimain a relatively ‘light-handed’
approach to pricing in Viterra's Proposed 2011 Utadeng. However, the ACCC
considers that Viterra’s approach to pricing uritierProposed 2011 Undertaking is
not appropriate as it does not provide a suffityetnansparent baseline for effective
negotiation with access seekers. In particularAGEC considers that it is not
appropriate that:

= jtis not clear whether the differentials appligd\literra to receivals from
alternative supply chains are cost reflective ahdtvgervices are being supplied
in exchange for the various charges

= the application by Viterra of criteria for eligittyl for particular Reference Prices
and differentials is not subject to negotiation emithe Proposed 2011
Undertaking.

In order to address these issues, discussed iorse6t3.1 and 6.3.2, the ACCC
considers that it would be appropriate for Vitdogrovide additional detail around
the services which are covered by the Reference®rand the criteria used to
determine eligibility for particular prices. Thisformation would provide a
transparent baseline for negotiation in accordavittethe publish-negotiate-arbitrate
framework. In order to facilitate this, the ACCnsaders it would be appropriate for
Viterra to include a requirement to that effecthie Proposed 2011 Undertaking.

Viterra has proposed the following clause 5.2(fit$nRevised Draft:

The Port Operator must, throughout the term of thiglertaking, publish in a
prominent place on its website (in the same locaéie the Shipping Stem) details in
relation to:
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(1) the specific services covered by the charges dehdhe Reference Prices
including, where appropriate, the quantum of thesevices; and

(i) the criteria (if any) which must be satisfied irder to qualify for any
charges set out in the Reference Prices.

In accordance with this Undertaking, Applicantsluékve an opportunity to negotiate
with the Port Operator in relation to the Refereréces and the application of, or
Port Terminal Services underpinning, those pri€isputes can be resolved in
accordance with the processes set out in clause 7.

The criteria referred to in clause 5.2(f) may irséucriteria (if any) for Approved
Third Party Storages.

The ACCC considers that this clause would providepropriate level of certainty
to access seekers regarding the terms of accessttterminal services for wheat
from third party storage sites. The ACCC therefoonsiders Viterra’'s Revised Draft
would address its concerns relating to the tramsyarof Viterra’s differential
charges and criteria for the application of thdsarges, and is appropriate having
regard to the interests of access seekers in anooedvith s. 44ZZA(3)(c).

The ACCC also considers that increased transpanmsiticgssist access seekers that
wish to use alternative supply chains in South palist, as they will be in a better
position to determine the reasonableness of, agdtia¢e regarding, the differentials
applied by Viterra. This is appropriate having meg@ the public interest, including
the public interest in having competition in maskigt accordance with

S. 447ZA(3)(b).
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7 Other issues

This chapter includes discussion on remaining ss&ueelation to the Proposed 2011
Undertaking. These are: direct to port accessodity conversion, anti-hoarding
provision and the process for varying PLPs.

7.1 Direct to port access

7.1.1 Viterra’s Proposed 2011 Undertaking - Direct to por  t access and
Export Standard service utilisation

Viterra currently makes available port terminahészs as either a stand alone
service, Export Standard, or bundled with Viterfaismdled transport and storage
service, Export Select.

Export Select and Export Standard services
Export Standard is defined in the PLPs as:

Viterra's standard export offering under which @tehave the option to
arrange their own transport of commodity to pod aite accumulatian

Current customers seeking to make an Export Stdrmtaosking are required, as set
out in the PLPs, to fulfil the following requiremnten

11.1 In the event that the Client selects Expah&ard for the accumulation
of the commodity the subject of a booking, the @limust provide Viterra by
no later than 18 days prior to the opening of tret ay of the Slot:

11.1.1 a Site Assembly Plan that is complete ferphrposes of the
export of stock; and

11.1.2 a Transport Plan that is complete for thp@ses of the export
of stock.

11.2 If the Client fails to provide a Site AssemPBlan and/or a Transport

Plan as required under clause 11.1, Viterra mayigeitise the Client’s
vessel on the Shipping Stem.

Schedule B of the Pricings Procedures and Protalomlsment addresses Export
Select and Export Standard. It provides that axtkssembling grain for outturn to a
vessel is responsible for the assembly of thahgiigie ACCC notes that the Pricings
Procedures and Protocols document sits outsidecthige of the Proposed 2011
Undertaking.

Assembly includes (without limitation):

® nominating the sites that the Grain is to be drénam

= arranging freight

= demonstrating transport capacity for vessel accatiouls

= organising movements
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= contacting the Company for stock swaps (which abgest to counterparty
consent and for which fees will apply: see the Eeleedule

= coordinating grain movements with other bulk hargl(ghere applicable).

Export Select is not referred to in either the Psgal 2011 Undertaking , the PLPs or
the Standard Terms. Export Standard is noted ifttigs as clients who select this
alternative are required to provide Viterra witBite Assembly Plan showing the
arrangements for the assembling of stock at omeave storage sites for a ship’s
cargo and a Transport Plan showing arrangementadoement of grain assembled
for a ship’s cargo.

Export Select is defined in the 2010/2011 Seasora§é and Handling Agreement
as:

the bundled system operated by the Company (aratided in Schedule B
of the Pricing, Procedures and Protocols Manualeumvhich the Client
elects to buy Grain at, or deliver Grain to, a Campfacility in a Port Zone
and to have equivalent Grain (but not necessdrdysame Grain) Outturned
by the Company to the Client at the Company Fgdiit that Port Zone.

Viterra on its website explains Export Select as:

... the most efficient method for executing graiovements for the
accumulation of vessels. Export Select also ples/idirect access to our
quality Storage, Handling, Shipping, Stevedoring Ereight Services.

Viterra publish four sets of geographically defirfezight rate schedules. Within these
schedules Viterra publishes an Export Select fteigte for each specific location
within that region, to which is added the outtund @nloading fee. The Export Select
rebate is then applied to arrive at the Export SegJeouped service fee. The current
Export Select rebate is approximately $2.45 penégthough it is seasonal and
reduces in value over the course of the shippitendar.

Schedule B of Viterra’s Pricings Procedures anddeals document addresses
Export Select and Export Standard. Under the hgd@incedures for Export Select,
clause 8 outlines that:

The nomination of Export Select does not guaratfitaea Client’s Grain will
be in port when its nominated vessel arrives. r@neay be capacity
constraints, factors beyond the Company’s contraltber unforseen
circumstances which may delay the loading of arCkevessel.

Utilisation of direct to port access through Exp&tandard

Utilisation of direct to port access through theg&st Standard product under the
2009 Undertaking has been limited.

In response to the ACCC's request for informatioteiva outlined that from

1 October 2010 to 15 April 2011 six exporters exedud 5 Export Standard bookings
across the six South Australian ports. The totahége executed as Export Standard
amounts to 308,233 tonnes which equates to appet&iyn7.5 per cent of the total
grain exported through Viterra’s port terminals floe relevant period. Though
Viterra notes that:
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... bookings recorded as Export Select that havepgrtion of Export
Standard cargo (i.e third party storages) are asdumbe fully executed as
Export Select, i.e the stem is not amended to shevproportions of grain
from originating source$,

Viterra has notef§ that for the period 1 October 2010 to15 April 2@Hladditional
14 bookings, totalling 328 000 tonnes were accepied Viterra’s shipping stem
some time after the available capacity table inddahere was no Export Standard
available. Viterra’s data show that:

= Viterra made available an additional 328, 000 tenneExport Select capacity
during this period.

= 13 of the 14 bookings were for shipping slot bogkifrom Port Lincoln (one of
the two most efficient deep sea ports in SA);

= The 14 bookings are attributed to seven exporéerspresentative sample of
exporters shipping out of SA;

= Seven of the 14 bookings, a total of 192,000 tonvexe facilitated on the same
day (26/11/2010), which can be attributed to Vdesecuring additional freight for
a range of shipping windows through January andueef’’

= The remaining seven bookings, a total of 136,000és, were facilitated by
Viterra making available capacity for Export Selapproximately a month before
it was provided.

= Viterra indicates that for the majority of transféhe circumstances regarding
how capacity became available were due to ‘Extgestas and outloading
capacity identified, allowing for release of adalital Export Select capacity.” Two
of the transfers were facilitated due to cancataiand booking amendments,
with the remaining two occurring due to other reeso

7.1.2 Submissions

A summary of all Viterra’s public submissions antbsissions received from
interested third parties in relation to the operatf Export Select and Export
Standard is provided at Appendix A.

In general, submissions state that there is cuyreaty little transparency regarding
capacity allocated to Export Select and Export $dech

In response, Viterra submits that exporters havalegpportunity to book port
terminal services regardless of whether they bogsoE Select or Export Standard.
In theory, all capacity could be allocated to Ex#tandard.

S Attachment 9 Viterra Operations’ response to ¢c).2
% Attachment 4 Viterra Operations’ response to o). 1(
77 ipmi

ibid
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7.1.3 ACCC view

ACCC view on direct to port access

The ACCC notes that exporters may be attractingtiadd! costs both directly

through increased port terminal services chargdsabso more broadly due to the
uncertainty surrounding capacity availability ahd probable availability of

additional capacity at least at Port Lincoln throogt the season. The ACCC
considers that certainty regarding access to pariibal services is necessary to
access seekers in determining their export prograimesinterests of access seekers is
a relevant consideration under s.44ZZA(3).

Considering the benefits Viterra believes it desiterough Export Seleét exporters
highlight ongoing concern with service deliveryluding exposure to demurrage
costs despite contracting with Viterra to provideteole of supply chain product. In
assessing the issues of direct to port acces®@@&C must also have regard to
Viterra’s legitimate business interests includipgi@ational flexibility. In assessing
transparency of information and the need for cetyathe ACCC must balance the
interests of access seekers with Viterra’'s legiténisiness interests.

The ACCC considers the difficulties and concerrsoesited with non-approved third
party storage is a relevant consideration that haase contributed to exporters’
limited utilisation of direct to port access thrbuitpe Export Standard product.
Transparency arrangements around the publicati@xpbrt Select and Export
Standard Capacity are considered in Chapter 3.

Viterra submits that Export Select capacity is ¢@ised foremost by up-country
constraints in storage, handling and frefghtowever exporters’ ability to utilise the
less constrained Export Standard capacity may bega circumvented due to the
lack of transparency surrounding the process fpragl of third party storage and
the differential pricing applied to non approveddiparty storage sites.

A possible further constraint on whether exportens practically accumulate Export
Standard bookings is the practice by Viterra ofrapeg certain Export Select only
receival and storage sites. As detailed in VdtsrPricings Procedures and Protocols
— Schedules A-1 document, schedule B, clause 3:

The Client is able to choose between the Expodc®aind Export Standard
in relation to the movement of grain for exportpshents, except from an
Export Select only site.

This is in contrast to the aforementioned staterfremt Viterra that:

Clients -- regardless of whether they use the Bxpelect or Export Standard
pathway — have an equal (and the same) opportimbigok Port Terminal
Services capacity and .Clients always have a choice whether to use Export
Standard or Export Select to take advantage ofablaicapacity®

8 Based on payment of an Export Select rebate ¢atsliusing this option.
9 Viterra, Response to matters raised in the ACG€ads Paper, 23 March 2011, p.6
80 [

Ibid
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The preference demonstrated by exporters for EX@elect, despite its limitations,
requires further consideration. Assembly of wheataf shipping task is a potentially
onerous task, with many variables.

In the absence of Export Select capacity many tsagigpear to reject offers from
Viterra to take up Export Standard capacity. Théacpce is not evident on the East
Coast where Grain Corp does not provide a bundtedce and exporters must
arrange their own accumulation and freight.

It is the ACCC'’s preliminary view that greater tsparency is required in relation to
the operation of Export Select and Export Standaadder to provide exporters with
sufficient information to properly cost the riskssaciated with the assembly and
transport of grain to port outside the Export Sesgstem.

As detailed at Chapter 5, in the Draft Revisiore¥fia has proposed the introduction
of an auction system. Once implemented this newm foir capacity allocation should
alleviate some of the concerns as detailed aboweerning both transparency of total
capacity and available capacity at any given pioitiime.

As detailed at Chapter 5, in the Draft Revisiore¥ia has proposed the inclusion of
the requirement to publish a more detailed avaslahpacity table including
estimated volumes of available capacity. The impnoents to the capacity table,
should having regard to s. 44ZZA(3) address theeors, as detailed above, of
access seekers and others interested stakehdltiergreater transparency of
information pertinent to the state of the marketudtd promote the economically
efficient operation of and use the port terminals.

Viterra in its Draft Revision will further addretise concern and confusion
surrounding the two types of capacity by providandefinition of Available Capacity.
As detailed below Available Capacity, as to be makglable through the auction,
will not be explicitly linked to the Export Selegp-country components.

Available Capacity” means an estimate of, or guide to, the amount of
practical Port Terminal capacity that may be awdéddrom time to time for
the provision of services for the exporting of BMilheat and other Grains at
a Port Terminal. Whether or not that capacity (oreror less capacity) can
ultimately be delivered to Users will dependingaorange of factors,
including supply chain constraints, the performaeicprior shipments,
weather and various matters outside the Port Ogésatontrol.

Appropriately having regard to the legitimate beass interests of Viterra it considers
it necessary to stipulate that Available Capadcaty only be an indicative estimate and
is subject to qualifications. However it has alsduded at clause 10.2 (b) that if it
varies the indicative estimate of the total amafrAvailable Capacity it will publish
the reasons for that change.

The ACCC’ preliminary view is that this change adatgly addresses its concerns.
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7.2 Commodity Conversion in accordance with the Port
Loading Protocols

7.2.1 Arrangements under the Proposed 2011 Undertaking

Table A of the PLPs provides a timeline of the bogkprocess, including what
information is to be provided by the exporter aa@fed points prior to the shipping
slot. Regardless of how far out the booking is madeporters are required to provide
the following information to Viterra pursuant tofla A:

= Joad port

= commodity

= tonnage (min/max)
» treatment.

In addition, if the booking is for barley, the exfaw is required to specify whether it
is feed or malting grade barley.

Notes to Table A include:

“(1) in the event that the Client requests a bogl&iot later than that required in
accordance with Table A, the Client must satisfphits cumulative obligations
owing and required under Table A to accept the lapk

(2) Changes, alterations & modifications to Tablefrmation (other than the
shipping period) provided by a Client in supporttoed booking can be requested in
writing by the Client. Viterra will respond to thhequest change within 5 business
days of receipt. The booking will be deemed to &#ed as of the date of Viterra’s
written acceptance of the change, and subjecttattier provisions of these
Protocols, will not be deemed a new booking. Please:

* Viterrais not obliged to accept any requestedat@m and acceptance will
depend on whether the requested change wouldddg tidk compromise
Viterra’'s operational efficiencies taking into aoob operational constraints
(such as grain under fumigation), or unreasonabpaict on other clients.
Charges may be applicable to cover the additional cot (if any) of
accommodating requests.

» If a Client does not comply with the Table A regumirents (as may be varied
from time to time by Viterra’s acceptance of infation changes), this will
be addressed in accordance with claus&'8he booking fee is not
refundable in these circumstances.

» If the Client's requested change is not accepteditarra, the Client must
indicate within 5 business days of receipt of r@t€ non-acceptance of the
change to either leave the booking unchanged, tdrebooking or request
a new booking. If the client fails to make thisatien the booking will be
deemed to be unchanged. The booking fee is natdahle in these
circumstances.

8 Clause 8.1 specifies that “Subject to clause8t®re Viterra identifies that a Client has not met

the timeframes set out in Table A, or has failegag any storage or handling charges due and
payable to Viterra when they are due (and whichhatesubject of a genuine dispute), Viterra will
notify the Client within one business day. If thie@t does not ensure compliance within the time
specified in the notice issued by Viterra, Vitemay withdraw the booking from the Shipping
Stem.
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7.2.2 Experience with the 2009 Undertaking

Based on an analysis of the shipping stem for éno@ 1/10/2010 to 15/4/2011 a
number of bookings made in accordance with clauskti3e PLPs for a commodity
other than bulk wheat (therefore not under the refthe undertaking) were
subsequently amended resulting in the shippingit Wwheat. The analysis showed
that:

= Fourteen bookings for a total of 496,000 tonneseweade for commodities other
than wheat that were subsequently converted to Wiuekings prior to shipping;

= The bookings were held across all ports, though dfithe fourteen bookings
were for Outer Harbour with the remaining portsihguiwo or three bookings,
though no bookings were held at Thevenard.

= Three bookings were converted by third party exgrerand the remaining 11
bookings were made by Viterra’s trading arm whintoanted to 331,000 tonnes.

= Except for two of its 11 bookings Viterra made toaversions approximately a
month prior to shipping. Two of the bookings weoaerted within the shipping
window of the nominated booking.

= Two of the three non Viterra Ltd bookings were cen@d at least two months
prior to the shipping slot commencing.

7.2.3 ACCC view

The ACCC considers that the ability to convert cardities is a relevant factor in
determining if all access seekers have fair antspparent access to port terminal
services. As discussed in Chapter 3, this is aaekeconsideration under

S. 44Z7ZA(3)(e).

ACCC notes that while Viterra has been able to takeantage of flexibility with its
shipping calendar, it appears that other expohave not used this flexibility to the
same extent. The ACCC notes that any cost assdaiatie late conversion of a
booking’s commodity designation does not have aenatimpact on Viterra’s
trading arm.

This is especially relevant as greater flexibibfythe shipping stem facilitates
exporters adjusting to any divergence between bhotiiaomes and ex ante planning
regarding demand for export capacity including atinents to varying demands of
different commodities. However as noted abovs Viterra’s trading arm that
predominately is undertaking this practice, witlydmmited examples of other
exporters carrying out such behaviour. In thoseuarstances two of the three
commodity conversions were notified several moiriredvance of the shipping
window.

The effect of this practice of commodity conversigthat the non-wheat nominations
and subsequent management of the shipping sloirgoknly come under the remit
of the Undertaking when the booking is converteanfithe non-wheat commodity to
wheat, in the case of many of the Viterra tradingkings, this conversion does not
occur until the final weeks of the life of the baady, just prior to the intended
shipping date.
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The ACCC understands that such practices may Hawdeal to uncertainty in the
market for exporters and growers alike as thetlhisénformation about up-coming
shipping activity, as detailed in the shipping stémassist their marketing and
trading decisions.

The ACCC seeks stakeholder views on this issue.

7.3 Anti-hoarding provision

7.3.1 Viterra's Proposed 2011 Undertaking

The Viterra PLPs contain at clause 12 a ‘Perforradisk / Anti-hoarding’ provision
that permits Viterra to not accept a booking, dansiders that the booking, taken in
aggregate with other bookings of the exporter, ive® an attempt by the exporter to
reserve slots in excess of its reasonably antiethegquirements or to prevent
competitors obtaining access to port terminal sesvor limit throughput at the port
terminal.

Clause 12 also contains a list of factors thatrvétenust have regard to in making a
decision to not accept a booking in accordance thithprovision.

While the ACCC understands that clause 12 of thesHE consistent between the
2009 and Proposed 2011 Undertaking, a similar eldogs not appear in any of the
other BHCs’ undertakings.

7.3.2 Viterra and third party submissions

A summary of all Viterra’s public submissions antbsissions received from
interested third parties in relation to Viterrargighoarding provision is provided at
Appendix A.

7.3.3 ACCC view

The ACCC acknowledges that anti-hoarding provisicars be an effective
mechanism for aiding more efficient capacity altoma in some circumstances.

However, as a vertically integrated infrastructoperator, Viterra may have incentive
to prevent access to infrastructure by third paiitieorder to favour its own upstream
operations. The ACCC considers that a clause atigwuch a course of action is not
in the interests of access seekers; however, inbate business interests of Viterra
are also a relevant consideration in determinir@ause 12 of the PLPs is
appropriate.

Clause 12 is relatively subjective and provideeNd with a broad discretion to
reject nominations. Whilst there has been no ewidea date of this occurring, the
ACCC considers that the discretion to reject bogkiander clause 12 may allow for
discrimination against third party exporters. lry @&vent, the matters listed in clause
12.2 are uncertain in their application and appede of limited use in the context of
the proposed first come first served capacity alion mechanism.

In terms of allowing Viterra the operational fledity to deal with potential
overbooking, the ACCC has formed the preliminagwihat other mechanisms
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within the Proposed 2011 Undertaking, and the ReVidraft operate so as to negate
the need for Viterra to employ the anti-hoardingvsion.

The ACCC considers that currently the $5 per tonoe,refundable nomination fee
acts as a reasonable disincentive for exportehe(dhan Viterra’s own trading arm)
to hoard capacity allocated on a first come fiested basis. If Viterra’s own trading
arm were to book in excess of its reasonably grdteid requirements in order to
prevent other exporters gaining access to the stgmgiem, it would raise concerns
under the no-hindering access provision of the &eg 2011 Undertaking.

With the implementation of an auction system, thiitg to hoard capacity is
mitigated based on the associated costs of seccajacity.

For the reasons outlined above, the ACCC has fotimegreliminary view that the
inclusion of clause 12 in the PLPs is not apprdgribaving regard under the objects
of Part llIA to the effect of the provision on th#icient use of Viterra’s port terminal
services and the interests of access seekers |laasviiee public interest in having
competition in markets.

Viterra has removed clause 12 from the PLPs iDitdt Revision.

7.4 Variation of the Port Loading Protocols

7.4.1 Viterra's Proposed 2011 Undertaking

Clause 9.3 of the Proposed 2011 Undertaking oustline manner in which the PLPs
are able to be varied. The undertaking specifiasthe PLPs are able to be varied by
Viterra without a formal variation of the undertagiin accordance with

S. 44Z7BC(7). Before varying the PLPs, Viterra meatsult with industry
participants and provide adequate notice of th@atian. The variation procedure in
the Proposed 2011 Undertaking has been matertadigged from the 2009
Undertaking by requiring Viterra to only modify tkariation proposal to reflect the
feedback received during the consultation phageiimodification is acceptable to
the Port Operatdt’

7.4.2 Viterra and third party submissions on the variatio n of the Port
Loading Protocols

A summary of all Viterra’s public submissions antbsissions received from

interested third parties in relation to variatidrP@.Ps is provided at Appendix A.

7.4.3 ACCC view

The provisions for variation of the PLPs containmethe Proposed 2011 Undertaking
largely mirror those of the 2009 Undertaking.

This section focuses on the following issues:

= the comprehensive nature of the PLPs;

82 Clause 9.3(c)(v)(A)
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= the process for varying the PLPs; and
= the ACCC's role in the process for varying the PLPs

During the operation of the 2009 Undertakings,Rh&tocols of Viterra, GrainCorp
and CBH have gone through the variation processigah each of the respective
undertakings. Different issues have arisen withvilr@ation processes undertaken by
each of the port operators to date.

In 2009 Viterra sought variations to the PLPs, heavet failed to consult as required
by its 2009 Undertaking In the ACCC’s view, this@amted to a breach of the 2009
Undertaking. The ACCC published on its websiteszigiinary letter outlining how
Viterra had breached its 2009 Undertaking. Thetetbted the seriousness of
Viterra’s failure to observe the 2009 Undertakingdsmsultation obligations but stated
that, given no apparent substantive harm was expezd by Viterra’s customers,
among other considerations, no further action waadaken.

Viterra undertook a second variation process ®dptember 2010. The ACCC
understands that, to its credit, Viterra consuéegbnsively on its proposed variation
and provided detailed notes explaining its varratiecisions. However, the ACCC
had concerns with Viterra’s plan to introduce axplanatory notes’ document to be
read with the PLPs. The ACCC expressed its conderWgerra, who rectified the
issue by moving the information from the ‘explamgitootes’ document into the
proposed PLPs.

The ACCC has taken into consideration the expeei@fiche previous variation
processes under the 2009 Undertakings in asseb&riyoposed 2011 Undertaking
given that the Proposed 2011 Undertaking in mastairces mirrors provisions of the
2009 Undertaking.

7.4.3.1 The comprehensive nature of the Protocols

The ACCC considers that clause 9.1(a) of the Prexgh@911 Undertaking (which
incorporates the Continuous Disclosure Rules asigéh section 24(4) of the
WEMA), requires the published PLPs to be comprelvens

To ensure clarity and certainty, the ACCC takespiteéiminary view that subclause
9.1(a) of the Proposed 2011 Undertaking shouldnbenaled to provide that the PLPs
must be, and continue to be, a comprehensive statenh Viterra’'s policies and
procedures for managing demand for the Port TelnSieevices.

7.4.3.2 Process for varying the Protocols

In 2009 the ACCC accepted a Protocol variation rapidm based on an industry
consultation process rather than a formal ACCC walbeuson process. In its Final
Decision on the 2009 Undertakings the ACCC statatlit would monitor the
success of this variation model and take its figdimto account in any future review
of access undertaking®.

8 ACCC,GrainCorp/Viterra/CBH Operations Limited Port Temail Services Access Undertaking
Further Draft Decision23 December 2009, p. 223.
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In its Final Decision on the 2009 Undertaking, 8€&CC recognised that the model
accepted for variation of the PLPs carried soniesrés the ACCC would not review
all proposed amendments to determine their ap@atgmess. The ACCC further noted
that this risk was mitigated by:

®  the inclusion of a robust consultation mechanism;

= the inclusion of a provision allowing the ACCC teadt a breach of the amended
PLPs as a breach of the Undertaking; and

= the recommendation of a robust non-discriminatimvigion and the inclusion of
a provision that any variation to the PLPs musinagle in accordance with and
subject to the non-discrimination provisions of Wredertaking*

As mentioned above, in assessing the approprict@idbe variation process
contained in the Proposed 2011 Undertaking , th€B@as taken into account the
experience of the port operators with 2009 Undeantgkin making variations to their
PLPs. The ACCC considers that there are a numbmiromum standards that should
apply to a variation process, to ensure a fair,mmggul and transparent consultation
process. The ACCC notes that the industry wideaggtr it is taking with regard to
the PLPs variation process is consistent with 8A48), which promotes consistency
in access regulation across the industry.

The minimum standards that the ACCC considers ecessary for a fair, meaningful
and transparent variation process are:

® adraft variation and an explanation for the changeculated to interested parties
and the ACCC

= areasonable consultation timeframe, which allavsyeaningful consultation
between industry participants and the port operator

= an obligation on the port operator to consider ssbimns in good faith, with
submissions to be made publicly available

= an ability for the port operator to amend the dvaftation based on consultation,
without having to withdraw the draft variation astadrt another process

= areasonable period of time following publicatidradinalised variation before
the variation takes effect.

The ACCC considers that these standards shouly appbistently across the
industry, while not necessarily resulting in ideativariation processes.

The ACCC has assessed the variation process Pradposed 2011 Undertaking
against these proposed minimum standards in ticesigon that follows. While the
variation process meets some of these standasd8,GRC considers that some
changes are necessary.

8 ACCC, AusBulk Limited Port Terminal Services Acsésndertaking Decision to Accept , 29
September 2009, p. 258.
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A draft variation and an explanation for the changes, circulated to interested
parties and the ACCC

The ACCC takes the preliminary view that claus€®(8 of Viterra's Proposed 2011
Undertaking fulfil this minimum standard.

A reasonable consultation timeframe, which allows for meaningful consultation
between industry participants and the port operator

Viterra’s Proposed 2011 Undertaking allows for add% consultation period. The
ACCC's preliminary view is that this is appropriate

An obligation on the port operator to consider submissionsin good faith, with
submissions to be made publicly available

Clause 9.3(c)(v)(B) Viterra's Proposed 2011 Undenig requires it to make
modifications to the proposed variation, actingawod faith, to reflect the feedback
received from interested parties. The ACCC takegtieliminary view that this is
appropriate.

Viterra’s Proposed 2011 Undertaking does not prwa the publication of written
submissions received during the variation procéss.ACCC takes the preliminary
view that in the interests of transparency, thepPsed 2011 Undertaking is unlikely
to be appropriate unless it contains a provisi@tgpng that Viterra must publish,
on its website, written submissions received dutiregvariation process consultation.

An ability for the port operator to amend the proposed variation based on
consultation, without having to withdraw the current variation and start another
process

The ACCC takes the view that clause 9.3(c)(v)(B)liekly provides Viterra the
ability to amend the proposed variation based arswltation. The ACCC considers
that the Proposed 2011 Undertaking fulfils this imum standard.

A reasonable period of time following publication of a finalised variation before the
variation takes effect.

Clause 9.3(b)(ii) of Viterra’'s Proposed 2011 Undkirig provides that major users
will be given at least 10 business days writtencegprior to the date on which the
variation is to become effective. Further, claus$e&(i) provides that, for the
purposes of 9.3(b)(ii), Viterra must publish theigaon notice on its website. The
ACCC'’s preliminary view is that the current propds$eneframe is appropriate.

7.4.4 Conclusion

The ACCC takes the preliminary view that ViterrR®posed 2011 Undertaking is
unlikely to be appropriate unless it is amendecetiect that written submissions
received during the variation process consultatidhbe published in Viterra’s
website.

Viterra’s Revised Draft addresses the ACCC’s camaethis regard.
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Appendix A: Submissions




1  Publish-negotiate-arbitrate framework

1.1 Viterra and third party submissions

1.1.1 Viterra’s submission accompanying undertaking — 23 December
2010

In its submission in support of the Proposed 20hdidstaking, Viterra submits that:

Viterra Operations considers that the negotiatgbliph / arbitrate framework
set out in the Current Access Undertaking for piimg access to Port
Terminal Services on a non-discriminatory basischiding a clear
procedure to resolve any disputes in relation ¢éotéhms of access —
appropriately balances the legitimate interest&coess seekers and Viterra
Operations as provider of the Port Terminal Sestice

In particular, this framework as set out in the i€at Access Undertaking
has:

(@) ensured fair, transparent and non-discriminatocgss for third party
accredited wheat exporters;

(b) provided an appropriate level of regulation andrsigit over Viterra
Operation’s bulk wheat export terminals (which baen facilitated by
the transparent provision of information by Vite@®aerations);

(c) enabled Viterra Operations sufficient flexibility its operations to meet
and respond to the demands of its Clients, as dstnaied by the 2
processes implemented to amend the Protocols i&/2000 and to
provide greater transparency, certainty and fldixjtior Clients; and

(d) successfully achieved the objectives of Part |IfAhe TPA®®
1.1.2 Third party submissions in response to the Is  sues paper

1.1.2.1 AGEA — 7 March 2011
AGEA submits that:

The obligation on bulk handling companies to negetrather than impose
terms has led to the development of some improleadbility in the
provision of pricing of port terminal services. \Mever, there is still some
improvements to be made to establish an efficiadt@mpetitive
marketplace that maximises the opportunity for wieat exports from
Australia®

AGEﬁmsubmits that to its knowledge, the disputehason mechanism is yet to be
tested:

The ACCC was advised during a meeting with AGEA theaties find that the
arbitration of disputes is a difficult and timeansive process. AGEA stated that

8 Viterra, 23 December 2010, p. 3.
8  AGEA submission, 7 March 2011, p. 1.
87 AGEA submission, 7 March 2011, p. 4.




exporters are operating in a fast moving industiy fmrmal arbitration may not be
the most appropriate means of resolving a dispute.

1.1.2.2 AWB — 4 March 2011

AWB submit that it *has not resorted to the forrdepute resolution process to date.
AWB does intend to utilise this process in thelfodming seasorf®

1.1.2.3 Emerald — 4 March 2011

Similar to AGEA, Emerald submits that it has nattéel the dispute resolution
provisions, but believes they are soundly b&Sed.

1.1.24 VFF — 4 March 2011

Regarding the need for transparency and the puioircaf information, VFF submits
that the lack of transparency of information ressricompetition therefore it is crucial
for all port operators to continue to publish trehipping stem, stocks of grain at port
and port access protocdfs.

8  AWB submission, 4 March 2011, p. 7.
8 Emerald submission, 4 March 2011, p. 5.
% VFF submission, 4 March 2011, p. 6.




2 Publication of information and ring fencing

2.1 Viterra and third party submissions

2.1.1 Submissions from third parties in response to the Issues Paper

2111 AWB - 4 March 2011

AWB submits that ‘the Viterra trading business usiprovided with preferential
treatment to other accredited exporters as therdiferading business unit is aware of
the timeline for the commencement of the seasdagbsoking process’*

Regarding the publication of information, AWB sulbsrthat:

= Viterra should provide transparency to exportershenquality of the stock that
has been accumulated for vessels. Viterra shooldge a Cargo Quality
Document or Authority to Load with predicted logesifications and grade
tonnages being used for sign off by the exportier po loading®?

= Due to the limited data provision by Viterra, itading arm is at a significant
advantage to other marketer as it would have adodsd harvest quality dat&

2.1.1.2 CBH Grain — 4 March 2011

CBH Grain submits that ‘there are a number of fisctehich impact on the
availability of capacity and CBH Grain'’s interestim seeing that all exporting
participants have reasonable and up to date atwd#iss end result of this information
which is throughput capacity when making a decisinrwhether to nominate a
vessel or not™

CBH Grain further submits that:

... CBH Grain remains concerned that capacity istraotsferable to other
participants under arrangements that do not engegaleing’ and notes the
lack of a clear process set out in the underta&mgLP whereby the market
is advised well prior to the capacity being madailable. This would give
rise to an apparent ability for Viterra to book targe portions of the
available capacity immediately.

CBH submits that an express provision be includettié Port Terminal Services
Agreement that Viterra will not pass any informatmoncerning CBH Grain to its
own trading arm without CBH’s consent. CBH wouk®klito ensure that information
about its activities is not passed to Viterra’s keting and trading divisioft.

°L AWB submission, 4 March 2011, p. 3.

% AWB submission, 4 March 2011, p. 6.

% AWB submission, 4 March 2011, pp. 6-7.

% CBH Grain submission, 4 March 2011, p. 2.
% CBH Grain submission, 4 March 2011, p. 2.
% CBH Grain submission, 4 March 2011, p. 3.

-4 -



2.1.2 Section 44ZZBCA requests for information: Vit  erra/Viterra’s
trading arm

In response to the ACCC's request for informatMiterra submits that in addition to
its legal and contractual arrangements, Viterragaes with an internal Code of
Business Conduct. This code requires that all eysas and staff use confidential
information appropriately and ensures compliandé afl privacy requirements.

Viterra submits that the level of information amansparency of information provided
to all clients, together with the mandatory puliima requirements, reduces any
perceived competitive benefits or informational askage for Viterra’s own trading
arm.




3 Substance of the Standard Terms

3.1 Viterra and third party submissions

3.1.1 Viterra’s submission in support of the Propos ed Undertaking — 23
December 2010

Viterra submitted that its Proposed 2011 Under@kicludes updates to the
Standard Terms to ensure greater alignment witfPtbposed 2011 Undertaking and
to reflect potential changes to the regulatoryragesnents for bulk wheat expdft.
Viterra notes the following amendments as ensuwalignment with the Proposed
2011 Undertaking:

® The inclusion of clause 20, dealing with the treatibrof confidential information,
which is consistent with the confidentiality prawiss of the Proposed 2011
Undertaking; and

=  Amendments to clause 2.1, dealing with the terrmroencement and application
of the agreement, which Viterra submits ensuresistency with clause 5.3 of the
Proposed 2011 Undertaking. Clause 5.3 of the Peap2611 Undertaking deals
with access to the port terminal services.

Viterra noted that there have been no Disputesdaisider clause 7 of the 2009
Undertaking, regarding the negotiation of acceseagents. Further, there have been
no disputes concerning access agreements entéoashitter the 2009 Undertaking.

Viterra summarised the main changes to the Stantamds in its supporting
submissior?? The key changes are summarised in Chapter 4 @i Decision.

3.1.2 Submissions from third parties in response to the Issues Paper

3.1.2.1 AGEA - 7 March 2011

AGEA submitted that the approach of publishing 8tad Terms earlier has been
helpful to exporters. AGEA further submitted thiagrte is some lack of clarity on
whether the Standard Terms can be varied. AGEA gtdahthat it would assist if
ACCC provided clear guidelines on the ability toyw&tandard Terms to deliver a
better outcome than Standard Terms to individue¢s& users and that such terms
should not be less advantageous than those aprtythg Viterra trading divisiof?°

AGEA anecdotally cites instances where performagaenst Export Select bookings
by customers had been adversely impacted by Viseaeptance of Export
Standard bookings, resulting in those customernsimg demurrage costs. To
address this issue, AGEA suggests that despatchrdage on vessels booked under
Export Select be provided by Viterf¥.

" Viterra, 23 December 2010, p. 14.

% vViterra, 23 December 2010, p. 4.

% Viterra, Attachment 1, 23 December 2010, pp. 38-1
100 AGEA submission, 7 March 2011, p. 4.

101 AGEA submission, 7 March 2011, p. 3.




3.1.2.2  AWB Limited — 2 March 2011
AWB submitted with regard to the substance of titkdative agreement that:

The approach was in process and working but wémntedn one key person
at Viterra, the General Manager- Commercial andaimmce. When this
person was away on extended leave, the proceksdstahis clearly
demonstrates the lack of contingent process foptbeisions of the
services??

AWSB strongly advocates the inclusion of a despateimurrage mechanism in the
PLPs. AWB argues that through such a mechanism:

the terminal operator receives an incentive fockjaind efficient loading,
whereas, the terminal operators will compensatexperters through
demurrage penalties in instances where terminaboges overbook shipping
capacity, delays are caused by equipment failurdelays occur in up-
country grain transportation to pdft.

3.1.2.3 CBH Grain Pty Ltd — 4 March 2011

CBH Grain submitted that the port terminal serviageeement should include an

express obligation on Viterra to not pass any mfation concerned CBH Grain to
Viterra Limited without CBH Grain’s express consédBH Grain submitted that it
would like to ensure that its information is nospad to Viterra’s marketing and

trading division™**

CBH Grain submitted that the liability cap placed\gterra where it has caused the

destruction of wheat through gross negligence duldefault is too low. CBH Grain
submits that Viterra should fully compensate aec#d party in this instanc¢e

CBH Grain submitted that if Viterra is refusingdatturn grain on the basis of an
alleged security interest, Viterra should immedjapeovide the full details and
supporting evidence to the cliefif.

3.1.24 Elders Toepfer Grain Pty Ltd — 8 March 2011
Elders submitted that it did not sign a negotiatedess agreement with Viterra and
instead operates under the Standard TéPfns.

3.1.25 Emerald Group Australia Pty Ltd — 4 March 2011

Emerald submitted that the concept of Standard $eimthe form of an indicative
access agreement, work well as the basis for reggwtior as a fall-back in the
absence of negotiatiof

Emerald further submitted that Viterra’s indicataecess agreement is a reflection of
its historical role as a monopolist seeking ternosinfiavourable to Viterra. Emerald
provided three examples:

102 AWB submission, 4 March 2011, p. 7.

103 AWB submission, 4 March 2011, p.3.

104 CBH Grain submission, 4 March 2011, p. 3.
195 CBH Grain submission, 4 March 2011, p. 3.
196 CBH Grain submission, 4 March 2011, p. 3.
197 Elders submission, 8 March 2011, p. 1.
198 Emerald submission, 4 March 2011, p. 4.
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= Liability for negligence is limited to $250 000 p&rent, when cargo can be
valued at $6 million.

= Viterra will not be liable to compensate the expofor demurrage costs in the
absence of evidence of gross negligence. Emeraddlitbat previously, Viterra
has argued that it should not be liable for eventh as mechanical breakdown or
labour strikes. Emerald submitted that these facioe in Viterra’s control.

= Viterra, when it undertakes blending, will only gamatee the quality of the
blended parcel at the level of the lowest componoétite blend. Emerald submits
that this favours Viterra’s trading divisidft

3.1.3 Viterra’s submission in response to third par ty submissions —
23 March 2011

Viterra responded to submissions made regardin@tdwedard Terms, which it refers
to as ‘substance of the indicative access agreement

Viterra submitted that it does not agree with Erdtésaassessment that a number of
the Standard Terms are one-sided in favour of kateriterra submitted that
applicants are able to negotiate on the Standamig¥iterra and if the parties are
unable to agree, the applicant has a right to adakration. Viterra Operations
submitted that since no applicant has sought mediat arbitration in relation to the
terms of access under the 2009 Undertakifig.

Viterra responded to AGEA’s submission and stabadl it does not believe there is
any lack of clarity regarding the ability to vahetStandard Terms. Viterra referred to
clauses 4.1, 5.1, 5.2 and 5.5 of the Proposed R@tertaking**

Viterra responded to CBH Grain’s submission thatRinoposed 2011 Undertaking
does not place an express obligation on Viterramehare information about CBH
Grain with Viterra’s marketing and trading divisgrViterra submitted that it can
only use confidential information for the purpo$enegotiating an agreement or in
any dispute related to the agreement. FurtheryMitgubmitted that it disagrees with
CBH Grain’s concern that the liability cap is t@wl In regards to the concerns of
CBH Grain, Viterra submitted that an applicant oagotiate variations to the
Standard Terms with Viterra and seek arbitratioegd®ding CBH Grain’s concern
that Viterra can refuse to outturn grain whereausggy interest is claimed, Viterra
submitted that this is not a real issue in practice Viterra would have to provide a
reason if it refused to outturn graif.

199 Emerald submission, 4 March 2011, pp. 4-5.
10 viterra, 23 March 2011, p. 17.

11 viterra, 23 March 2011, pp. 17-18.

12 vViterra, 23 March 2011, p. 18.




4  Capacity allocation

4.1 Viterra and third-party submissions

4.1.1 Viterra’s submission accompanying undertaking — 23 December
2010

The submission provided by Viterra in support & Broposed 2011 Undertaking
acknowledges that a number of challenges arosation to capacity management at
the start of the 2009/10 shipping season for ks#ifiand its Clients. Viterra submits
that these issues arose for a number of reasolsling:

(a) lower than anticipated levels of global demanthe start of the shipping
season ...

(b) the impact of the auction system in its firey of operation in Western
Australia .... and

(c) the need for both Viterra Operations and iigi@é to adjust to the
operation of the new Protocols in their first yefioperation. '3

To address these issues, Viterra submitted tivatuntarily implemented a number of
improvements to its systems and business procesdeding:

(a) publishing a ‘capacity table’ ...
(b) amending the shipping stem to include commoidityrmation...
(c) ...improvements in communications to clients.. luding:

...(iii) additional information on the shipping stgmg. date and time
of vessel naming); ...

(v) direct (and simultaneous) email communicatiaith existing and
potential Clients to advise when additional capacialy become available...

(d) amending the Protocols to provide greater gty and clarity around
the booking process for Clients™:

Viterra further submits that during the 2009/1Qoginig season, Viterra actively
engaged with its clients to provide additional cagyato port terminal services during
peak periods. Viterra submits that its commitmemntroviding access to its clients is
demonstrated by the lack of disputes either deiéiit w accordance with the dispute
resolution mechanism contained in the 2009 Undertadr the Access Agreements.
Viterra states that there have only been a smatlau of disputes under the PLPs
which have been resolved expeditiousfy.

13 vViterra, 23 December 2010, p. 3.
14 vViterra, 23 December 2010, p. 4.
15 viterra, 23 December 2010, pp. 4-5.




4.1.2 Third party submissions in response to the Is ~ sues paper

4121 AGEA - 7 March 2011

In relation to capacity management, AGEA submi& th principle the first come
first served approach may be appropriate, but batoybe tested during a period of
high demand. In addition, the efficiency of suamadel may be impacted by a
number of factors including: the behaviour of tleetically integrated port terminal
operators, inland efficiencies, capacity allocatém port capacity allocatidn®

AGEA submits that the objective of port accessrageanents is to promote an
efficient supply chain. The undertakings shouldlieol to ensure that there are no
processes or practices in place that would hindeiesement of this objective.
Specific outcomes that are yet to be realisedaquire improvement include greater
flexibility, including tradeable shipping slots. A& submits that the current
approach allows potential for overbookitg.

In relation to publication of available capacityjarmation, AGEA submits that:

= ‘capacity’ needs to be defined under the proposettdaking to provide clarity
and certainty. AGEA defines ‘capacity’ as ‘the gtiigrthat can be loaded in any
given period for any given terminaf'®

= Viterra’'s capacity table should show:
= capacity offered by Export Select and Export Stathda
* remaining capacity; and
» additional capacity potential which might be a magd subject to revision.

= the most efficient method in regard to advice alamlditional capacity would be
to update the Capacity Table on the website andsbad an email alert to
customers that the table has been upddted.

4122 AWB - 4 March 2011

AWB submits that the first come, first served agmtodoes not efficiently allocate
capacity. Further, the PLPs do not guard agawest lbooking of the stem as
demonstrated by Viterra’s trading arm’s bookingd fmlure to execute against those
bookings in the 2009/10 shipping season. AWB sutimit

... the protocols have produced a pattern of behadmongst exporters of
holding onto the booked shipping capacity to theé efithe allocated
shipping slot time period. There are numerous gtesnof the capacity
owner or shipping moving all slots to the seconl diathe slot and then
cancelling at the end of the month which has reduh the capacity of the
port for the month being forgone and other shippeiag denied access to
the unutilised shipping capacity...

116 Australian Grain Exporters Association (AGEA) b&ission to the ACCC, 7 March 2011, p. 2
17 AGEA submission, 7 March 2011, pp. 2-3.

18 AGEA submission, 7 March 2011, p. 2

19 AGEA submission, 7 March 2011, p. 2

-10 -



The charging of penalties ($5 per metric tonnejp areates distortions in the
market as it leads to exporters discounting thaevaf Australian grain to
secure sales. If there were a mechanism (e.g:aagary market for
exporters facilitated by Viterra Operations aslihaker) to permit the orderly
transferral of slots without penalty this potentradentive to distort
Australian export values for grain would be remosatistantially?

In relation to tradeable slots, AWB submits that

... exporters should be able to trade capacity dired&xporters with
capacity which is high in demand should be ablgely swap or otherwise
negotiate this asset without Viterra unduly inflaieng or dictating behaviour
of this secondary markét:

In relation to clarity and certainty as to avaibbpacity, AWB submits that:

the capacity table provided by Viterra is more hélghan having no table at all,
but does not provide sufficient transparency oadouracy to assist exporters. In
particular, the table shows available shippingsshethout reference to actual
available capacity for those sldts.

Viterra’s capacity table should provide figurestba available capacity of storage
at port, ship loading capacity and in-loading cayad=xporters must know what
capacity for each stage of the supply chain existeder to accurately price
export demand for Australian graift.

when additional capacity becomes available, clishtaild be notified both via
email and by updating the capacity table — withrgigative figures and types of
available capacity”*

published information should be provided in readdi ‘Information should be

provided in ‘near or real time’ for it to have aptical benefit to potential clients

of Viterra’.*?®

the information currently published provides stagtpoint to understand
theoretical capacity — however to understand aciaécity, exporters need
access to particular information, including:

= available capacity at port;
= details of recent or current interior transporcterge;
= status of ship loading; and

= storage volume utilisation at pdff

120
121
122
123
124
125
126

AWB, Submission to the ACCC, 4 March 2011, pR. 2-
AWB submission, 4 March 2011, p. 3.
AWB submission, 4 March 2011, p. 2.
AWB submission, 4 March 2011, p. 3.
AWB submission, 4 March 2011, p. 3.
AWB submission, 4 March 2011, p. 4.
AWB submission, 4 March 2011, p. 4.
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AWB considers that this information is critical fexporters to determine:
= shipping requirements, including accumulation pangg from up-country to port;

= the associated time require to load; and

* arrangement at the subsequent loading gofts.

41.2.3 CBH Grain — 4 March 2011

In relation to the capacity allocation model, CBIa(@ states that it has generally
found that the PLPs have not efficiently allocatagacity over the last two seasons.
Further, CBH Grain does not consider that first edirst served is necessarily the
most appropriate way to allocate resources in b Viigld year-?®

CBH Grain submits its concern that capacity istrextsferable. In particular, CBH
Grain considers that without sufficient protecti@mghe ability for market
participants to transfer capacity, the port terraperator may stand to make a
windfall gain. CBH Grain submits that the PLPs dd adequately protect against the
overbooking of the sterf?

CBH Grain has also raised concerns regarding theegs of booking slots, in
particular:

= The five day period in which to respond is too lpng

® There is a lack of clear process whereby the maskadvised well prior to the
capacity being made available; and

= The requirement to provide load grade and tonn&Qetays out from the first day
of the booking slot unacceptably reduces CBH Gsdilexibility to deal with its
booking slot:*

On the issue of transparency of available capaCiBl Grain submits that the
capacity table could be improved by the additiothefquantities of capacity that
Viterra considers is available at its port termifaalilities. There is also benefit in
providing its indicative throughput capacity ateivpoints in timé>*

4124 Elders Toepfer Grain (Elders) — 8 March 2011

Elders submits that overall Viterra’s 2009 Undeirtgkdid not work well. In relation
to capacity management, Elders states:

As an access seeker, ETG believe the Port Loaditgpédls have not
efficiently allocated port loading capacity. A ateexample of this can be
illustrated from the allocation of capacity withthie 2009/10 season where
long range speculation led to significant defaatiscapacity in nearby
shipping windows... ETG supports the notion of ‘ficetme, first served’

127 AWB submission, 4 March 2011, p. 4.

128 CBH Grain, Submission to the ACCC, 4 March 201.12.
129 CBH Grain submission, 4 March 2011, p. 2.

130 CBH Grain submission, 4 March 2011, pp. 2-3.

131 CBH Grain submission, 4 March 2011, p. 1.
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when it coexists in an environment where the shiggitem is not speculated
on...

Under the current Viterra system a shipper hasltiléy to book up capacity
well in advance, hold this capacity right up uttig shipping window has
concluded and then decide not to ship againsctpscity at no additional
penalty over another shipper that has executeeé {s&] booking. Should
slot speculation continue there needs to be a mésthao ensure the hand
back or transfer of capacity within a suitable tirame prior to the shipping
window opening, if the holder can not utilise theked capacity?

Elders does not support the concept of tradealippisiy slots, where a secondary
market is created which lacks liquidity. It coresislthat if the primary market is
efficiently servicing the market and coexistingiwihe hand back and / or transfer of
capacity within a suitable timeframe prior to that ®pening, then the need for a
secondary market in any form is limited. Elderdestdhat:

An alternative that ETG would support is the abifitr market participants to
openly transfer shipping slots to assist in thdéifaton of executing the open
stem, (sic) basis provisions against performarsieand anti-hoarding are
adhered to and managed by the incumbent B C.

In relation to the transparency of capacity, Eldenssiders that transparency and
disclosure are ‘the key to driving an efficient aftective supply chain** Elders
submits that the inclusion of quantities on theilatée capacity table for Export
Select, Export Standard and remaining capacitgcessary to increase transparency.
In addition, Elders submits that maximum elevatapacities outside the bundled
services are illustrated for the market to esthldidenchmark outside these
services-®

On Export Select and Export Standard, Elders sutingt capacities of Export Select
should be published for transparency. In addigmpeline capacities should be
visible and transparent as well as maximum elematapacities outside of the
bundled service*®

4125 Emerald Group Australia Pty Ltd — 4 March 2011

In relation to the first come, first served syst&merald submits that it worked well
for the 2009/10 season and is relatively easy terstand>’

However, in a large crop year, where demand fqyshg exceeds available
capacity, it is a perilous system for grain traderhis is exacerbated when
prices for the grain are high and the $5 per tarorerefundable booking fee
represents a relatively minor proportion of the@xpalue, thus failing to
deter speculative bookird®

As an alternative, Emerald notes that the auctystesn in Western Australia is based
on placing a value on the shipping slots as a saammodity. Further, that as the

132 E|ders Toepfer Grain Submission to the ACCC, 812011, pp. 2-3.

133 Elders submission, 8 March 2011, pp. 4-5.

134 Elders submission, 8 March 2011, p. 5.

135 Elders submission, 8 March 2011, p. 2.

136 Elders submission, 8 March 2011, p. 2.

137 Emerald Group Australia Pty Ltd, Submission te ACCC, 4 March 2011, p. 2.
138 Emerald submission, 4 March 2011, p. 2.
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auction premiums are rebated back to exporterdb@s@olumes shipped, it
mitigates speculative booking. In addition, sudystem removes concerns that the
payment of the $5 per tonne non-refundable feeiamleterrent for Viterra as it
amounts to an internal transfer of furtd.

Emerald submits that if Viterra is to continue wiltfe first come, first served system,
then a number of improvements are needed to ‘kneeplaying field for exporters
vis-a-vis Viterra’s own trading division. Theselunde:

= publication of a dynamic capacity table;
= all-client emails to notify changes to the shippstgm and capacity;

= prohibition on the logistics division of Viterrgoping — off changes to the stem or
capacity to its trading division other than throwghclients emails; and

= in September of each year, Viterra should be redguio report to the ACCC on
the capacity booked by Viterra on the shipping stensus actual shipped. There
should be an automatic audit conducted by ACC@gbddherence to the
Undertaking if Viterra’s stem bookings are morentii®% in excess of the
quantity of grain actually shipped by Viterf4.

Emerald also submits that ‘Viterra should havefl&ebility to modify the first-in-
first served system to provide some proportionuaErgnteed shipping capacity to
traders (other than Viterra’s own trading arm) thae underpinned the SA storage
and rail system via significant commitments or #igant accumulation positions™

Emerald submits that:

The 2009 Undertakings of all the bulk handlers Hasen premised on the
understanding that the export capacity of the gloould be available to all
accredited exporters ...

Accordingly it is important thatapacityis defined in the Proposed
Undertaking, to ensure that the bulk handlers ateaserving capacity for
their own requirement$?

Emerald acknowledges that export capacity is atfomof various inputs including:
Rail in-loading speed, rail resource availabilityad intake speed, port storage, ship
loading rates, labour availability, port rules @ar/ironmental constraints. Emerald
further acknowledges that port capacity is compéidand dynamic. However it
submits that, based on information published inatveilable capacity table, access
seekers are unable to verify whether available @gphas been reached or determine
the extent of available capacit’

Emerald suggests that the available capacity &ield provide the projected
(dynamic) capacity of the port and compare it gsatitely to the booked capacity.

139 Emerald submission, 4 March 2011, p. 2.
140 Emerald submission, 4 March 2011, p. 3.
141 Emerald submission, 4 March 2011, p. 3.
142 Emerald submission, 4 March 2011, p. 1.
143 Emerald submission, 4 March 2011, pp. 1-2.
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Emerald further submits that a mechanism wherelgychanges to the daily
published shipping stem (such as additional capaeitoming available) should be
notified to all access seekers simultaneously. iBiig prevent Viterra’s trading arm
from gaining an advantage by becoming aware ofray capacity in advance of
other exporter$*

Emerald submits that the use of ‘average’ capastgublished in the port schedules
of the Proposed 2011 Undertaking are misleadingtlpeonservative and that the
assumptions behind the calculation of ‘averageacdyp are not transparent. Emerald
considers that the underlying assumptions usedltulate ‘average’ capacity rates
should be published to provide greater transpar&ficy

41.2.6 South Australian Farmers Federation (SAFF) — 4 Marb 2011

The submission from SAFF relates substantiallssniés relating to up-country
storage which falls outside the ambit of the assess of the Proposed 2011
Undertaking. SAFF submits that there has beee liitino improvement in
information flow and shipping stem transparencygsithe Wheat Exports Australia
audit in November 2018°

4.1.2.7 Victorian Farmers Federation (VFF) Grains Group

The VFF provided a submission commenting on botkriv&’s Proposed 2011
Undertaking and ABA’s Proposed 2011 Undertaking.

The VFF submission contains a number of statenmants competition between up-
country storage providers and the application eMfEMA. These statements fall
outside the ambit of the current assessment dPtbposed 2011 Undertaking.
Relevant to assessment of the Proposed 2011 UkihgrtdFF submits that it is
crucial for all port operators to continue publigitheir shipping stem, stocks of
grain at port and port access protocéls.

4.1.3 Viterra’s response to submissions received — 23 March 2011

In response to the ACCC's issues paper and sulonsseceived from third parties,
Viterra provided a detailed submission dated 23dd&011. Viterra submits that a
key issue for the Proposed 2011 Undertaking isituee that the undertaking
continues to support Viterra’s ability to providexible and timely commercial
solutions to clients. Viterra considers that a mmesscriptive approach to operational
matters may have an unintended consequence oingnifie approaches that Viterra
may adopt in seeking to provide additional capaaitgl to cater for the individual
requirements of exportet&®

144
145

Emerald submission, 4 March 2011, p. 2.

Emerald submission, 4 March 2011, p. 3.

146 south Australian Farmers Federation (SAFF) Susions 4 March 2011, p. 1.
147 Victorian Farmers Federation (VFF) SubmissioMatch 2011, p. 6.

148 viterra, Response to Submissions, 23 March 2p11,
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4131 Capacity Allocation

Viterra acknowledges the support provided for irs& tome, first served approach
provided by AGEA, Emerald and Eldéfs.

Viterra notes that certain submissions call for salMe or tradeable slots or some
form of despatch and demurrage system. Viterranaiéd its commitment to continue
engaging with clients in relation to these isstiés.

Viterra agrees with the submissions of AGEA and Eaigethat any changes to the
PLPs will need to be developed and tested to auadting any inefficiencies and
that it is appropriate that any changes be devdlapeonsultation with exporters.
Viterra submits that the ability to vary the PLBBdwing the consult and notify
mechanism strikes an appropriate balance betweeintérests of Viterra and all
access seekers and also appropriately provideBil#y #or Viterra to respond to
operational issues as they arise and are identitted

Viterra notes Elders’ submission in relation to speculative bookings and the high
degree of speculative behaviour in the early pla2069/10 season. Viterra states that
it has previously acknowledged these transitiosglés and has made a number of
changes to the PLPs and its internal processeshwéilect improvements

indentified during the first year of operatiofs.

4132 Transparency of available capacity

Viterra submits that there is no industry standeag of calculating or defining
capacity. When referring to capacity, Viterra sulsntiere is an important distinction
between the inward elevation, storage and outlgadapacity at each port terminal,
and the capacity of the supply chain to deliver athie port.

In general, the constraint on the system or exgain is not the inward, storage or
out-loading capacity at port. It is the availailiprovision and utilisation of
transp(lJSrg assets by third party providers, Vit@gerations and their respective
clients.

Common ways of measuring or referring to capacitjude ‘maximum capacity’
(nameplate capacity) or ‘average capacity’ (pratwapacity). Viterra submits that
given the number of factors that can affect the @amhof actual capacity at any point
in time, ‘actual capacity’ may be higher or lowkamh average capacity. Viterra
considers that average capacity provides the astigal guide for access seekers
and users in relation to measuring in-loading,agerand out-turn capacity at each
port terminaf*>*

Viterra submits that it has changed the mannemichv'capacity’ is described in the
Port Schedules attached to the Proposed 2011 Wkdegt Specifically, each port
schedule now includes a maximum in-load capacityamaverage in-load capacity

149 viterra, 23 March 2011, p. 6.
150 viterra, 23 March 2011, pp. 6-7.
151 viterra, 23 March 2011, p. 7.
152 vViterra, 23 March 2011, p. 7.
153 vViterra, 23 March 2011, p. 2.
154 vViterra, 23 March 2011, pp. 2-3.
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expressed as a tonnes per hour figtiten each Port Schedule, further information
has been provided for each port under the headugjtional capacity management
terms’.

Viterra considers that wheat exporters will undardtthe information contained in
the Port Schedules, what the information refemssta practical matter, and how it has
been measured. Viterra considers that the inclusidarther definitions of capacity
would not assist access seekers and users in taugirg the availability of port
terminal services or provide additional claritycertainty>>°

In relation to the available capacity table andrgpuests for publishing specific
volumes, Viterra submits that publishing numeraagbacity estimates is unlikely to
provide, better, more accurate or more up to ddtemation than is already available
because:

= there are difficulties inherent in determining firecise volume of actual available
capacity;

= any provision of estimated or forecast capacitywws is likely to create a strong
incentive to provide conservative and high levéihestes which are subject to
disclaimers and qualificatiors’

In relation to the submissions that request a lot@ak of capacity available at
different stages of the supply chain, Viterra subrttiere is likely to be limited
benefit and would involve significant resources aost for Viterra. Further, any
requirement to provide such disaggregated informnatiould increase the incentives
to provide conservative and qualified estimatés.

It is Viterra’s view that, rather than publishingyh level and indicative numerical
estimates of capacity, the most meaningful appraathengage directly with Clients
to make capacity available where required, andltisa a client through direct
communication when capacity has become avaifable.

4.1.4 Section 44ZZBCA requests for information: Ind  ustry

In early March 2011, Glencore made nominationdfwkings for execution after the
expiry of the 2009 Undertaking. This was quickbjldwed by a significant number
of nominations for the 2011/12 shipping seasonaAasult of these nominations,
shipping capacity was reached at two of Viterraig perminals for the peak shipping
period of January 2012 to April 2012. Followingsbesvents, a number of exporters
contacted the ACCC and raised concerns regardesgthookings and access to port
terminal services.

155 viterra, 23 March 2011, p. 3.
16 viterra, 23 March 2011, p. 3.
157 vViterra, 23 March 2011, pp. 4-5.
158 vViterra, 23 March 2011, p. 5.
159 vViterra, 23 March 2011, p. 5.
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For the purpose of assessing whether the first cieserved capacity allocation
system is appropriate, the ACCC sent a requestformation to twelve exportet®
who appeared on the Viterra shipping stem as gtrd 2011. The request sought
information in relation to previous bookings, aigated shipping requirements for
the 2011/12 season, bookings nominated for the/2@1shipping season, views as to
whether the first come first served capacity allmramodel operated by Viterra
efficiently allocated capacity and any alternatmedels that may be appropriate.

Separate requests for information were also seviitéora and Viterra’s trading arm
specifically in relation to capacity allocation nagement.

Of the eleven exporters to respond, ten requebtdd@sponses be treated as
confidential. The remaining submission was suljegartial confidentiality claims.
In addition, two non-solicited confidential subn@sss were received in relation to
the capacity allocation management issues.

The ACCC undertook to receive the responses toetipgests for information from
exporters on a confidential basis and to not pbbksponses on the ACCC’s website.
However, it is important to note that the assessmkany Part I1IA undertaking is a
transparent process, and public submissions aferped. In order to provide Viterra
procedural fairness, the contents of confidentiéhsission have discussed in this
Draft Decision and made available on the ACCC wel&t Viterra has also been
provided with de-identified versions of the confitial submissions.

4141 Summary of confidential submissions

Confusion as to the ‘opening of the shipping stem’

Viterra’s current booking system does not prevkatliooking of slots at any time;

the shipping stem is continuously ‘open’. Expsteere unaware that they were able
to make bookings for the 2011/12 season in therelesef an accepted access
undertaking and only became aware after GlencarelsViterra’s own trading arm
appeared on the shipping stét.

Viterra’s trading arm bookings

Exporter G states that at the time the first boglgabmissions for 2012 were made
public, Viterra’s own trading arm made applicatidasapture excessive amounts of
elevation capacity in certain periods behind tiigdat, most active ports in South
Australia. Exporter G considers that Viterra’s trgdarm receives an unfair
advantage in relation to submitting applicationsZ012 shipping capacity, as adverse
changes in the terms, conditions and pricing stinestenacted after the acceptance of
these bookings would not affect Viterra as a wholthe same extent as other
exporters given the internal transfer of risk betwéhe divisions of the parent
company. Exporter G expressed the view that tlekibgs made by Viterra’s trading

180 The following exporters received s. 44ZZBCA requéstsnformation: AWB, Bunge, Cargill, CBH,

Concordia, Elders, Emerald, Gavilon, Louis Dreyfsntag, Plum Grove, Touton. The s. 44ZZBCA
requests are available on the ACCC websitg://www.accc.gov.au/content/index.phtml?itemI&8800Q

181 pe-identified confidential responses from expare@re available on the ACCC website:
http://www.accc.gov.au/content/index.phtml?itemI€393Q

162 Responses from Exporters D, G, H, I, J, M, N esped similar concerns with the ‘open’ shipping
stem.
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arm, utilising its advantaged position, prompteueotexporters to make hasty
decisions for fear of losing access to export ciypéar bulk grain in South Australia.

AWB submits that the recent events that led tdotheking of 6.8mmt of shipping
capacity in South Australia was driven by thetfasme, first served' approach,

which inherently favours Viterra's trading businasg, and discriminates against all
other accredited exporters. AWB further submits thee to the fact that Viterra can
discriminate both on price and the operation opds terminal services in favour of
Viterra's trading business unit and Viterra alsotomuls the port assets, as well as most
of the upcountry storage, there will always be lament of bias in the South
Australian supply chain in favour of Viterra's expwading business unit.

Speculative nature of the bookings and lack ofrimss planning

Exporter J submits that it would have been unlikkbt they would have booked slots
this early in the year had the booking activity géthcommenced on 8 and 9 March
not occurred.

Exporter N submits that being able to (or beingéolrto) book so far in advance
increases the degree of speculation and as a vafiudtive more volatile market
behaviour and likely raise the cost of exportingigfrom South Australia.

Exporter M submits that booking so far in advan@ans that the contents of the
Viterra Storage and Handling agreement is not getn, and it is also not known
how the crop will turn out. Exporter M submits thaterra are potentially taking
booking fees for more tonnage than will be growsauth Australia.

AWB submits that the argument that auctioning simg@slots will encourage
unacceptable levels of speculative behaviour isptetely spurious on the grounds
that the current first come, first served basiallefcation in the twelve ports operating
in South Australia, Victoria, New South Wales ange@nsland is already
encouraging unacceptable levels of hoarding bebawan behalf of many accredited
exporters, including AWB, because an equitableesygb allocate this scarce
resource does not exist. AWB further submits thaté is a substantial element of
uncertainty for all exporters who have booked capdor the 2012 shipping season
based on the fact that almost no known buyers paxghased Australian origin grain
for that period of time.

Uncertainty of the terms and conditions

Exporter G submits that the conditions surroundieguse of Viterra Port Terminals
during the period from 1 October 2011 to 30 Sepwm2012 were lacking sufficient
information in order to make commercially soundisiens. Exporter G submits that
it was forced to act in a less than commercialgble manner to secure limited
elevation capacity in South Australia.

Exporter D submits that it finds it unacceptablattih would be asked to nominate
and pay a fee on a transaction to which the teame hot been defined.

Costs of bookings so far from execution

Exporter N submits that given the booking fee op®btonne is non-refundable,
nominating and booking vessel slots is preferablyedfurther into the seasonal
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production cycle when export volumes are more oceead when there is not a
requirement to finance a booking fee. Exportarkhsts that the advanced payment
of the bookings fee at that time of the year haarfcial implications on their
businesses and inherent risk compared with the Balkdlers’, which is seen as
“paying from one pocket into the other”. ExportesGbmits that it did not expect to
have to allocate working capital to the fundingsbipping slots for use approximately
one year in advance.

Effect on competition

Comments received in the confidential responsems frmlustry participants indicate
that the 2012 bookings, if accepted as nominatédthave a significant impact on an
exporter’s (other than Viterra’s trading arm anei@lore) ability to operate as
planned in the South Australian market. Commenrtkide:

= Exporter F submits that its plans to grow its bassin SA may now be restricted
if the bookings as nominated are ultimately appdove

= Exporter H submits the lack of available capacittize shipping stem is
preventing it from providing new season offersttokiey customers.

= Exporter N submits that the scale of the early mations by Glencore and
Viterra meant it needed to also commit to early mations and to the non-
refundable fee or risk being locked out of the bedport market from South
Australian ports. AWB submits a similar sentiment.

= Exporter | states that the behaviour of exportip@dnts in nominating bookings
on the 2012 Viterra shipping stem, was driven loigsire to avoid being locked
out of elevation capacity.

View on other capacity allocation systems

Exporter J submits that the current capacity atioossystem worked reasonably well
in the 2009/10 season. However, eight responsteidtzat the first come, first served
system has not efficiently allocated capacity fe period 1 January to 30 April 2012
(in what is forecast to be another large crop y¥ar)

Exporter G submits that the environment surroundiegoooking of shipping slots
for 2012 lacked clarity. Combining the lack of daion the terms with the need to
act sooner rather than later under the first cdiret,served system, market
participants, including Exporter G claimed thatytieere put in a position to make
commercially unsound decisions in an attempt toigeaccess to the South
Australian grain markets.

Exporter E submits that the first come, first sdrapproach favours Viterra’s trading
arm. Exporter B submits that the first come, fastved system does not protect
against speculation and overbooking and addedhbanability to transfer capacity
between exporters means that the system cannotdeeetnd in high production
years.

163 Exporters B, D, N, K, G, J, M and H.
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Exporter F submits that both the first come, fastved system and auction system
have advantages and disadvantages depending eitu&igon in the particular state,
in terms of crop supply, logistical availabilityciport terminal capacity.

There was some support for the current systemWittrra Ltd stating that the first
come, first served system applies equally to alligmand efficiently manages
capacity as the infrastructure owner has the oppdytto move as much grain as
possible at minimal cost, regardless of the owher.

Exporter N submits that the Viterra system doessapport efficient allocation of
capacity as:

= allowing nominations prior to a crop being plangeul established creates an
environment susceptible to gaming; and

= the process commits traders to a non refundablprfeeto external variables
such as the following being known: production Isygirain quality, market
demand and supply in early 2012 and supply chgaaty available within each
port zone.

Exporter N further submits that the current syssfiould be replaced with a more
orderly and structured process that lessens therappty for speculation and gaming
within the nomination process:

= the process should be open and transparent;

= phased release of capacity after seeding; and

= holding back some capacity to provide an opporyuioit the market to assess
seasonal quality actually delivered.

Further improvements proposed to the first const §erved proposed in the response
from Exporter G include the following:

= clear opening date of shipping stem

= publication of full terms and conditions and prgistructures to be applied to the
relevant period in which capacity is sought, pteothe opening date

= |imitations on the volume of shipping capacity thay be submitted by an
individual exporter on a given day.

AWB submits that the first come, first served agotu
® encourages long range hoarding by accredited esqgort

® s a process that is biased in favour of the morhinal operator's trading business
unit

184 viterra Ltd provided a non-confidential versiohits submission, which was not required to be de-

identified. The submission is available on the AC@ébsite:
http://www.accc.gov.au/content/index.phtml?itemI!683930
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= discriminates against accredited bulk exportersdbanot have the ability to swap
or move shipments between port zones over timewercshipping slots bought
well in advance of developing a sales program

= places increased risks upon exporters to forecastralian grain supply and
demand well in advance of grain production andssaégotiations and lock in to
estimated shipping requirements or run the riskaking sales to reputable
international buyers of Australian grain and rue timacceptable risk of not being
able to secure shipping capacity to meet the timaoglirements of these
customers

= entrenches the power of the port terminal operatoading arm within the
geographic drawing arc of the port terminal's retaronopoly, which will
diminish competition in the long term to the detimbof grain farmers and grain
buyers.

Exporter D submits that the most efficient and &hie way to allocate shipping
capacity is to have an independent body controlersee the stem. Exporter D
submits that the current system favours larger gxqnpanies who are able to take
on the risk and have funds to book the shippingnstell in advance of knowing
what they may actually ship. Further, they can klogt competitors and limit
competition for grain at the farm gate. In additi&xporter D stated that a system
should be considered that limits the amount of steahcan be booked in advance.

Exporter N submits that Viterra should consideraearorderly and structured process
that lessens the opportunity for gaming and spé&oulavithin the nomination process
and that consideration should be given to a phededse of capacity post-seeding.

Exporter | submits that whatever capacity allocasgstem is agreed, the system will
only be as effective as the rules, processes awtgures that accompany it. Exporter
| considered that in principle, an auction is testrictive, but within the current
environment may be required to function for th@s$raonal period until full
deregulation. Exporter | supports the first conmst served model but on the basis
that it has correctly aligned processes, procedamdsules that will prevent the
uncertainty of the current situation.

A few responses looked at other potential methodprove capacity allocation

with Exporter E suggesting that there should begalatory framework to put a body
in place that will allocate the stem, receive fuf@sthe same and provide a
secondary market for trading the stem. Exporteulbhsts that an alternative method
for efficiently allocating shipping capacity is fan independent body such as Grain
Trade Australia to be the party that receives JPass@inations and allocates capacity
to exporters pending substantiation of valid cargravithin a specified period.
Exporter H also submits that another appropridtrr@tive method is the
introduction of a market based system, similahe@BH auction system.

In addition, confidential responses provided toAIRCC’s requests for information
show strong support for transferable slots. Exgrddt submits that the penalties for
not using the shipping stem are anti-competitigegxporters will lose the $5 per
tonne fee for failing to ship, whereas within Vregethe penalty is a transfer of value
to a related party. As such, there is no apparendlpy to the Viterra group.
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Exporter G submits that regardless of the capatibgation system used by Viterra,
transferability of slots should be introduced, tds tvould lead to increased efficiency
across the Viterra system. The response statesférable slots are not a means by
which exporters can ‘speculate’ on shipping capabitit that transferability provides
exporters with increased flexibility to ensure @&#nt use of capacity.

Exporter L submits that a party should be requicekdave a sales contract in hand
behind the request for a shipping slot. Exportsubmits that in the alternative,
vessel slots should be able to be traded or soldged it can be done in such a way
that does not artificially increase the contraatgrand limits the incentives for
speculation. This will increase use of port terrhoegpacity.

Confidential submissions provided a number of comsien the introduction of an
auction system.

= Exporter G submits that an alternative methodri Gome, first served is an
auction system. The system used by CBH could be lngé&/iterra as a base to
develop a similar program for the South Austrahi@arket. CBH’s auction system
is supported by Australian grain exporters andgdnased to be a transparent and
effective means of securing elevation capacity esWrn Australia.

= Exporter K submits that an auction system like thatby CBH where the auction
premiums are pooled and rebates are earned oneahiigrarformance, would be
more efficient than the current system.

= Exporter H submits that an alternative methodrsi itome, first served may be
the introduction of a market based system whiabcalies shipping slots similar to
the CBH auction system.

= Exporter M submits that the auction system in Whesfaustralia has significant
merit. Each exporter receives the opportunity tokxslots on the same day, at the
same time. The fairness of the system is evidehgdHde fact that all funds
generated over and above the nominated fobbingelae returned to shippers
and not to the bulk handler.

= Exporter B submits that an auction system like pemrrently used in Western
Australia works by putting a value on shipping sliterefore reducing the impact
of speculative bookings. It allows every exportgua opportunity to view
upfront capacity and book accordingly. In additioran auction system, the
ability to transfer capacity between exporters geaondary market is critical in
keeping trade windows open.

=  AWB submits that in Western Australia, the CBH systhas an effective
mechanism to transfer shipping slots and a mecimaeissts to allocate shipping
capacity, in the form of an open and contestahilgpsig slot auction process run
by a independent auctioneer. AWB further submidés gneater efficiency in
export supply chain paths can be extracted if grezdrtainty of access and
flexibility of slot management is afforded to exyeos through the adoption of
consistent national processes for shipping slotation and transfers. AWB
submits that the auction should be independenttyaipd and transparent and
facilitate the transfer of shipping slots betweearadited exporters.
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On the other hand, Exporter | submits that theianghethodology is too restrictive,
but within the current environment and subjectligngng processes associated with
auctions, this methodology may be required to fionctor a period of industry
transition to a fully de-regulated market.

4.1.5 Section 44ZZBCA requests for information: Vit  erra/Viterra’s
trading arm

The ACCC also sought information from both Vitearad Viterra’'s trading arm,
which mirrored that asked of other exporters widdidonal questions as to cancelled
bookings, ability to acquire capacity as sought evidence to support the quantity of
bookings nominated for the 2011/12 shipping season.

Viterra and Viterra’'s trading arm provided respangethe ACCC's requests for
information on a confidential basis. Non-confidahtesponses were subsequently
submitted.

Export standard and Export Select

In Viterra’s response to the ACCC'’s request foornfation in regard to the
interrelationship between Export Select and ExBteindard capacity, Viterra
submitted:

There are also a number of factors that are spedoiach of Export Standard
and Export Select. In particular:

Export Standard — Inward elevation capacity is allocated on a fisne

first served basis. The total (static) Export 8t capacity available at any
given Port Terminal will be equal to the total imdi@levation capacity at that
port. Given that Export Standard deliveries regjtiiat the client provides
logistics services, the client’s ability to provittansport capacity (road or
rail) will affect available inward elevation capgiand

Export Select —As set our in previous submissions, Viterra Operetiprovides a set
amount of Export Select capacity at each Port Teambased on providing transport
and operational capacity during normal working Isodrail is scheduled to operate 7
days a week and road accumulation on a 5 day a lassk. Nominations for Export
Select can be made until all of the designated BEx®elect capacity is utilised (unless
that inward elevation capacity has already beenimated by clients to the Export
Standard path).

4.1.6 Viterra submission to the ACCC - 28 July 2011

Viterra provided the ACCC with a submission detajlViterra’s plan for
implementing transitional arrangements to an andigstem for allocating capacity
under the Proposed 2011 Undertaking. Viterra subthét the auction will apply
from mid-2012, however in the meantime, Viterra Widoe taking a number of steps
to ease capacity constraints at Port Adelaide Qigelor and Port Lincoln during the
period 1 January to 30 April 2012. These steps are:

= Viterra Ltd voluntarily vacating a number of itsigting pending bookings that
would otherwise take priority at Port Adelaide Qutiarbor and Port Lincoln
during the period 1 January to 30 April 2012 to malay for existing bookings
by other exporters. This will leave Viterra Ltd tvia share of bookings at Outer
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Harbour and Port Lincoln for January to April 2ah2t is comparable to its share
of initial bookings for, and actual shipments fralmpse two ports during the
corresponding period in 2011.

= Viterra will close the shipping stem to allow fofigting bookings to be accepted
in accordance with the current Port Loading Pradgdonce the shipping stem is
re-opened, Viterra Operations will continue to offapacity on a FCFS basis
until the introduction of the new auction systenite¥fa will provide all clients
with equal notice of the re-opening of the shippsitgm to enable these bookings.

=  Pending the introduction of the auction systemeivé will allow clients to
transfer bookings, move bookings between portsséotd, and will provide an
incentive for the early surrender of slots thal widt be used. This will facilitate
greater flexibility and the use of slots by exprstéat value them mot

Additionally, Viterra will publish additional infenation on its website, in relation to
the available port capacity and stocks held &g Terminals. Viterra submits that
this capacity information is likely to assist clieno assess the potential availability of
capacity so that they can plan their shipping prog'®°

Viterra submits that it is not possible for it taribduce an auction system by either 1
October 2011 nor 1 January 2012, and thereforsitranal arrangements are
required. Viterra submits that it is necessaryrdartake significant work, and
engage appropriate resources, in designing, impliengeand communicating any
new system in order to avoid the significant riskisintended consequences. Viterra
further submits that it is also imperative, bothVaterra and clients, that there is
certainty in relation to the way that bookings vl allocated well prior to this

date™®’

Viterra submits that it has already commenced veorlplanning and designing the
auction system. Viterra submits that it will comroeriormal consultation with clients
and the ACCC regarding the introduction of the imnctwhich will be done via
variations to the Port Loading Protocols and Steshdarms. This will occur no later
than 1 January 2012. Viterra submits that clientishave at least 15 Business Days
to provide comments on the proposed auction syatahthat the ACCC will have a
further period of 45 Business Days to review, dmecessary, object to the proposed
amendments having regard to certain matters. diwrbmits that the auction will be
implemented by the date given in the Undertakimdgss the ACCC raises
objections. If the auction system is not implemdriig the specified date, Viterra will
not be able to provide port terminal servicesgdriading arm, Viterra Ltd. Viterra
submits that this will provide an incentive fotatget the auction system in place by
the required dat&®

185 Viterra, ‘Submission to the ACCC on TransitiorRmposed Access Undertaking’, 28 July 2011,
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Viterra, ‘Submission to the ACCC on TransitiorRmposed Access Undertaking’, 28 July 2011,
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Viterra submits that it is important that it tredéte currently pending bookings for the
2011/2012 season in accordance with the processesitsin the 2009 Undertaking
currently in force. Viterra proposes to honourbalbkings made under the FCFS
system (other than those voluntarily surrendere¥itgrra Ltd), regardless of

whether the execution of those bookings is befor&ter the auction implementation
date. Viterra submits that this approach is bottessary and desirable, as there is and
will be remaining capacity available on Viterratsping stem for various port and
various periods. Viterra further submits that:

To enable Viterra Operations to accept bookingsgavel effect to this
transition, Viterra Operations will close the shigpstem and re-open it in
stages (i.e. 1 October to 31 December 2011 andltdamuary 2012 to 30
September 2012), so that all exporters have eauiaenof the re-opening of
the shipping stem to make bookings.

Unless otherwise agreed with the ACCC, Viterra @pens will not receive
any bookings onto the shipping stem for executiost{1 October 2012 until
the Auction System is in place or if, in accordandth the Undertaking,
Viterra Operations is prevented from providing Pietminal Services to
Viterra Ltd, Viterra Operations opens the shippstgm for third party
exporters for the relevant peridd.

Viterra refers to a previous suggestion regardmggpro-rata allocation of capacity for
the constrained period and submits that this wbeldontrary to its obligations under
both the Port Loading Protocols and its contragts exporters which do not
contemplate allocation on this basis and that tlsecerrrently no basis on which
Viterra can require this from exportéfS.

Viterra submits it will take three steps to implerhthe transition plan:

1. Viterra will send an all client communication segfiout that the shipping stem
is closed, Viterra Ltd will be giving up some of ibookings and requesting
clients to advise Viterra in three business daystir they too wish to
surrender some bookings at the constrained porisgltihe constrained period.

2. Viterra will process each of the pending bookingaccordance with the
current Port Loading Protocols, and will advisewts whether or not their
bookings have been accepted. Viterra will entey fatther negotiations with
clients whose bookings have not been acceptedcordance with the all client
communication sent on 16 March 2011.

3. Viterra will send an all client email five businesays prior to the re-opening of
the shipping stem for bookings. That communicawihmake it clear when
the shipping stem is re-opening for bookings amdvimich period that re-
opening relates. At the time of the all client coomeation, Viterra will also
publish information about the capacity at all Petminals'"*

189 viterra, ‘Submission to the ACCC on TransitiorRmposed Access Undertaking’, 28 July 2011,
p. 4.
170 Viterra, ‘Submission to the ACCC on TransitiorRmposed Access Undertaking’, 28 July 2011,
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Viterra submits that it will accept bookings in aotance with the three step process
outlined above subject to the following conditions:

@) any “Port Terminal Services” provided in respecttafse bookings
after 1 October 2011 (e.g. in-loading, storage @ndoading) will
be subject to the terms of the access undertaitagpndard Terms,
Port Loading Protocols and Reference Prices thalyagt the time
those services are provided his means that the new rules in
relation to movement, surrender and transferalulitipookings will
apply from 1 October 2011;

(b)  the client submits an Access Application in accaogawith the
Proposed Access Undertaking (as this is the date Which time
periods for negotiations and any disputes are nmedswnder the
access undertaking);

(c) if the booking is for Bulk Wheat, the client is aedited by WEA at
the time the Port Terminal Services relating togkecution of the
booking are provided; and

(d) the exporter pays the booking fee for the relebaakings within
the currently required period from acceptatie.

Viterra Operations submits that its transitionapgmsal — together with the other
proposed amendments to the access undertakingonssstent with the matters set
out in s. 44ZZA of the CCA. Viterra further submikst there is a very real and
pressing need to provide exporters with greateaicgy in relation to bookings for

the up-coming season, starting from 1 October 2Uitérra submits that it is not
possible, nor in the interests of either exportergiterra , to wait until late

September 2011 before determining how bookingsheiltreated. Viterra submits

that it is in the interests of both Viterra and estprs to ensure that ships can continue
to be ordered and loaded on and from 1 October.2@i1drra submits that the
transitional plan achieves this objectiVé.

172 viterra, ‘Submission to the ACCC on TransitiorRmposed Access Undertaking’, 28 July 2011,
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5 Approved third party storage and price
differentials

5.1 Submissions from Viterra and third parties

5.1.1 Third party submissions in response to the Is  sues paper

51.1.1 AGEA — 7 March 2011

In terms of approved third party storage, AGEA siibitihat port terminal services
should not discriminate between Australian whegebers based on where grain was
stored or how it was transported to the BHCs’ faes.

The AGEA submission states:

The current third party storage arrangements aopafiterra’s undertakings
could be improved to reduce any potential discration through:

= Publishing standards for third party storage aedetshould not be greater
than the requirements placed on the bulk handiomgpany’s own
storages

= The auditing and accreditation of third party sg@®being undertaken by
an independent party not the bulk handling company

= Ensuring that grain being placed at port for shiptfieom third party
storages is not be (sic) hindered or discriminaigainst in operational
terms such as operating hours etc (AGEA membemtrémt execution
of shipments under Export Standard with grain freon bulk handling
company storages has proved very difficult)

= Removing the differentials in pricing between grixom third party
storages and bulk handling company storage (thiiadal charges
imposed on grain (sic) third party storages shbglgustified as currently
it is not possible for exporters to know if thegaridifferential between
approved and non approved third party storage atelyrreflect the
additional costs of managing risks associated witieiving wheat from
non-approved third party sité§'

5.1.1.2 AWB — 4 March 2011

AWB, as an approved third party storage site owaed, the major provider of
alternative bulk storage in South Australia subrtiits:

®= The approval process is not sufficiently transparemccess seekers or other
parties seeking approval from Viterra.

= The price differential between receivals from Migéés own storage and receivals
from approved third party storage ($2.50 per tonm@)defensible on the grounds
argued by Viterra, being to cover the additionaldy risks of receiving grain
from AWB'’s storage sites. AWB’s quality system agdting procedures define

174 AGEA submission, 7 March 2011, p. 3.
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grain quality more accurately than Viterra’'s visumspection of the 2010/11
harvest.

= Price differentials by other BHC's are significaniiéss: GrainCorp charges
$1.54 per tonne; ABA charges between $0 and $0ebfopne:’

5.1.1.3 Elders Toepfer — 8 March 2011

Elders submits that because the ‘Approved Opefadoditions and Deed of Access’
sit outside the 2009 Undertaking, it lacks transpay and is open to manipulation on
terms by the service provider. Elders submits tthaiapproval process should be
encapsulated into the Proposed 2011 Undertakieggare that it is subject to the
principle of ‘publish, negotiate, arbitrate®

5.1.1.4 Emerald Group Australia Pty Ltd — 4 March 2011

Emerald supports the publication by Viterra of #pgroval process and submits that
it should be incorporated into the Proposed 201dddiaking because the operation
of third party sites is important to competitionstorage in South Australia and any
deterrence of third party sites would damage erp®Ktf wheat other than Vitertd.

Emerald considers that there should be differentessts associated with receiving
grain from non-approved third party storage. Howewether the difference is
worth around $11 per tonne is difficult to assesthe absence of a more detailed
understanding of Viterra’s costs structures arkleigeriencé’®

Emerald states that the throughput fee of $2.5@qrere (port in-loading fee) is
excessive and represents to Emerald a deterréme tose of third party storage.
Emerald considers that the throughput fee shouletuened to its previous level of
$1.54, with perhaps some allowance for CPI increasee its introductioh’’

5.1.1.5 South Australian Farmers Federation (SAFF) — 4 Marb 2011

SAFF submits that Viterra’s access charges sglhia too large a price penalty for
competing upcountry sites to get access to pods-Wterra upcountry sites are
penalised to the point of not being price efficiand this precludes the ability to build
new sites or expand existing sit&S.

5.1.1.6 Victorian Farmers Federation (VFF) Grains Group — 4March 2011

The VFF provided a joint submission on Viterra’@posed 2011 Undertaking and
ABA'’s Proposed 2011 Undertaking. VFF submits thaté should not be any unjust
discrimination for grain delivered ex-farm. The Viaeuld like to see a tiered system
in place to recognise the differences in qualitgiain delivered from different
storages®

175 AWB submission, 4 March 2011, pp. 4-5.

76 Elders submission, 8 March 2011, p. 4.

Y7 Emerald submission, 4 March 2011, pp. 3-4.
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5.1.2 Viterra’s response to submissions received — 23 March 2011

Viterra states that it is practice to co-minglegatiins of like quality in its port
receival and storage facilities as doing so maxastbe efficient operation of the port
terminal. Different parcels of grain however cadifferent levels of quality and other
risks depending on how they have been managedtprieceivaf-®?

Viterra submits that it is necessary for it to pdeva number of additional services at
port in relation to wheat which is received dirgétbm growers or from other storage
systems. It is the cost of providing those servibas is reflected in the price
differential between receiving grain from third pyestorage, approved third party
storage and Viterra’s own storage netwdtk.

In terms of the approval process, Viterra statasittundertakes an inspection of the
relevant site, a review of the experience and dépabf the operator as a grain
storage and handling provider, and a review ofé#hevant training, policies and
procedures at the facility. Viterra submits thasia transparent process as the deed
setting out the requirements is available on therva website. Viterra submits that it
is not necessary or appropriate to include thigia or checklist in the Proposed
2011 Undertaking , as if a client is dissatisfiathwhe terms on which it obtains
access to the port terminal, the dispute resolyironisions set out in the Proposed
2011 Undertaking appf?*

5.1.3 Viterra submission to the ACCC — 12 July 2011

Viterra gave a submission to the ACCC to provid#er information about the
receival of Bulk Wheat.

Viterra submits that it receives grain from growegeivals, Viterra up-country
storage facilities and approved third party storfagdities. Viterra submits that:

Viterra Operations provides a range of differemviees on receival of grain
into its Port Terminals, depending on the sourcthefrelevant grain. These
services are necessary to manage the qualityaigietfood chain of grain
from different origins, the risks and costs of djstion to the grain supply
chain, and facilitate the efficient operation of fhort Terminals. The cost of
providing these services (including costs assotigfigh the greater use of
infrastructure and other resources by certain motflesceival at port) are
reflected in Viterra Operations’ Reference Prits.

Viterra submits that parcels of grain receivedat parry different levels of quality
and other risks depending on how they have beemgeahprior to receival. Viterra
further submits that these risks arise becauséfefehces in:

(a) the type and quality of storage infrastructurel(ideng the level of
investment in that infrastructure and commitmerangoing
maintenance);

(b) the level of operator training and expertise iatieh to grain storage;

182 viterra, 23 March 2011, p. 8.

183 vViterra, 23 March 2011, p. 9.

184 vViterra, 23 March 2011, pp. 10-11.

185 vViterra submission to the ACCC on Receivals iiierra Port Terminals, 12 July 2011, p. 2.
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(c) how those grains have been managed while in stpiragjading the pest
management techniques employed prior to delivepott, and their
exposure to contaminants and other lesser whedégr8y way of
example, contact insecticides are not allowed éotain overseas
markets. Accordingly, and as wheat that has besatetd with contact
insecticides can downgrade other parcels of whétetra Operations
does not use them in its system. However, contaeicticides remain a
common form of insect treatment in other grower #niidl party storage
systems; and

(d) the standard of traceability and record keepingplation to grains held
by different operators and in different storagetesys:°

Viterra submits that it manages these risks byigig certain services when the
grain is received into the system. Viterra subithitd it provides a number of services
for grain received from growers and others intaigscountry storage facilities and
while that wheat remains in its storage systenmervdt submits that therefore it does
not need to resupply those services at port to tihdes up-country systerf’

Viterra submits that it has much lower visibiliggarding services provided to wheat
received directly at port, and therefore a numbhedalitional services are provided at
port in relation to that wheaf® Viterra includes a table in its submission which
details the different services provided dependinghe origins of the wheat received
into port.

In relation to approved third party storage, Viéesubmits that the risks that apply to
wheat received direct to port are ameliorateddegree, which reduces the number
of necessary services applying to that wheat amicttbre reduces the overall receival
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6 Export Select / Export Standard

6.1 Submissions from Viterra and third parties

6.1.1 Third party submissions in response to the Is  sues paper

6.1.1.1 AGEA — 7 March 2011
On the management of Export Select / Export StahdeGEA submits:

When booking Export Select capacity an exportpaissing the responsibility
for meeting the requirements of that shipment teWva and has an
expectation that this will be performed to avoig delays or costs for the
exporter. However, there is currently little trpagency or means of the
exporter knowing the capacity allocated to Expdain8ard and the impact
this may have on Viterra’s ability to meet Expoele®t customer
requirements®

6.1.1.2 AWB - 4 March 2011
In terms of Export Select and Export Standard, ASuyBmits:

Viterra should also be able to define for marketippants the capacity
differential created depending on whether a custateets to use the ‘Export
Select’ or the ‘Export Standard’ service.

Viterra encourages exporters to contract the cbofriogistics to Viterra via
pricing discounts under their ‘Export Select’ madékxporters elect to use
Export Select mode, by implication, exporters sti@xXpect more efficient
performance by Viterra as the terminal operatod, this should translate into
lower demurrage costs for users of Viterra's prefiservice... There is a
lack of justification of the differential of serdaharges available to the
market at this time and exporters, who may paywiterra’s proposed model
of service (Export Select), are still at risk ofrdarage in the event that
Viterra does not secure the efficiencies it claand charges accredited
exporters for this ‘preferred servic&*

6.1.1.3 CBH Grain — 4 March 2011
On the management of Export Select and Export &tdn€BH Grain submits:

CBH Grain considers that it is not clear how th@&x Select and Export
Standard capacities will differ and would not wamsee Export Standard
refused whilst Export Select remains availaffe.

6.1.2 Viterra's response to submissions received — 23 March 2011

Viterra submits that exporters have an equal oppdst to book port terminal
services regardless of whether they book Expoecelr Export Standard. Viterra
considers that the only constraints on Export SieshBookings are the available
capacity at port and existing bookings — it is tletically possible for all capacity to

19 AGEA submission, 7 March 2011, p. 3.
191 AWB submission, 4 March 2011, p. 2.
192 CBH Grain submission, 4 March 2011, p. 1.
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be allocated to Export Standard bookings. Vitemasiders that that the further
constraint on Export Select bookings is the avditglof Viterra’s logistics capacity
to deliver that grain to potf?

193 vViterra, 23 March 2011, p. 6.
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7 Commodity Conversion in accordance
with the Port Loading Protocols

7.1 Viterra and third party submissions

7.1.1 Third party submissions in response to the Is sues paper

7111 CBH Grain — 4 March 2011
In its submission to the ACCC'’s Issues paper CBbhsts:

CBH Grain does not consider that it is necessarjulbdetails of Load Grades/tonnages and
quality requirements to be provided 60 days ounftbe first day of a booking slot as set out
in Table A of the Port Loading Protocols (this specially the case for Export Standard
cargoes). To do otherwise unacceptably reduces GBiih’s flexibility to deal with its
booking slot especially in circumstances wherebibaking is not transferable. Final details

of load grades should be required around 21 toa3y8 drior to the vessel ETR?

7.1.2 Viterra’'s response to submissions received — 23 March 2011
In response to CBH Grain’s submission, Viterra siisim

This has not previously been raised as an isstiesrddy CBH or other
exporters. Viterra Operations is also not awar infipacting on the ability
of any exporters to export wheat.

Viterra also notes that, operationally, it requittes time periods specified in Table A
in order to be able properly to plan for accumolatand vessel arrivals. It is not
operationally practical to implement some of tieetiperiods suggested by CBH.

194 CBH Grain submission, 4 March 2011, p. 3.
195 viterra, 23 March 2011, p. 16.
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8 Anti-Hoarding

8.1 Viterra and third party submissions

8.1.1 Third party submissions in response to the Is  sues paper

8.1.1.1 AGEA — 7 March 2011
AGEA notes in its submission that:

AGEA members report that, more recently, Viterra baeried them where bookings have
varied significantly from previous activity whicluggests that Viterra is exercising diligence in
managing booking&?®

19 AGEA submission, 7 March 2011, p. 3.
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9 Variation of the Port Loading Protocols

9.1 Viterra and third party submissions on the vari ation
of the Port Loading Protocols

9.1.1 Viterra’s submission accompanying undertaking — 23 December
2010

Viterra submits that the PLPs are intended to etdwespond to operational
improvements identified by Viterra, either indepently or through its ongoing
discussions with Clients and regulators. Viterreeadhat it implemented two
variation processes in the 12 months from the oftiee submission®’

Viterra submits that in December 2009, it impleneeir variation to the PLPs to
provide greater flexibility and clarity around theoking process for Clients. Viterra
submits that in November 2010, it again variedRhes to reflect feedback that
Viterra received from Clients, and a number of arefeoperational improvement that
Viterra identified*®

Viterra submits that the process for varying PLBs Ibeen exercised responsibly by
Viterra Operations, and that process remains apiatego enable Viterra Operations
to respond to operational issues which may arisegthe term of the Proposed
Access Undertaking’®

With regard to its proposed amendment to clausE@\3(B), Viterra submits that

the change is intended to be consistent with thie the consult and notify
mechanism for variations to the PLPs and the @ifer acceptance of access
undertakings which include protecting the legitiembtisiness interests of access
providers. Viterra submits that while it will coriswith Clients in good faith, it

should not be required to make any changes toltRs R/hich are not acceptable to it
or which are inconsistent with its business requésts?®° The ACCC notes that s.
4477A(3)(a) of the CCA refers to a service provalkgitimate business interests.

9.1.2 Third party submissions in response to the Is  sues paper

9.121 AGEA — 7 March 2011

AGEA submits that it understands that access seekerrelatively satisfied with the
consultation process carried out by Viterra priovarying its PLPs, although AGEA
members reported limited consultation in regarthe2010 variation proce$s:

AGEA submits that the flexible approach to the PlPallowing Viterra to vary the
PLPs without seeking formal approval from the ACIR&S not caused any issues for
Australian wheat exporters. AGEA submits that gsaorts flexibility as part of the
framework. AGEA further submits that it and exposteannot speak for any issues

197 Viterra, 23 December 2010, p. 7.

198 viterra, 23 December 2010, pp. 7-8.
199 viterra, 23 December 2010, p. 10.
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201 AGEA submission, 7 March 2011, p. 4.
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that Viterra may have incurred and noted that illdial exporters may have incurred
issues which they may choose to raise directly wiehACCC??

9.1.2.2 AWB -4 March 2011

AWB submits that Viterra's approach to varying Bid”s usually involves a
telephone conference or a workshop with variousotosrs/shippers. AWB submits
that this method would be well supported if feedbaas received post the workshop,
regarding Viterra's final position on the processyy releasing a draft of the
amendments and then allowing customers/shipparsnonent or raise issue with
Viterra (or if necessary, the ACCC) before the PaRsfinalised®

AWB submits that Viterra’s ability to unilateralghange the PLPs introduces
uncertainty to the process of managing export ggtior accredited exporters. AWB
submits that ideally any change in PLPs shoulddpeaied well in advance of a
change being applied to ensure that exportersaradversely impacted without
appropriate consultation and advance warning. AWMyests a minimum of three
months, rather than the 30 day notice period pexvidr in clause 9.3(b) of the
Proposed 2011 Undertakirf§?

9.1.2.3 CBH Grain — 4 March 2011

CBH Grain submits that it questions why there igeguirement on Viterra to notify
Users of the port, who are not Major Users, ofatasns to the PLPs. CBH Grain
submits that notwithstanding their size, Userdefport terminal facilities deserve to
be notified?®®

9.1.24 Elders Toepfer — 8 March 2011

Elders submits that it participated in and wassfiatl with the consultation process in
varying the PLPs. Elders submits that it is supperf the current process for
varying the PLPs without seeking ACCC approval, reltee benefits are clear to
industry and unanimously agreed upon by all paudicts®°

9.1.25 Emerald — 4 March 2011

Emerald submits that it is comfortable, provideattthere is industry consultation
and the views of access seekers are properly fakeaccount, Viterra should be
allowed the flexibility to change the PLPs withol approval of ACCC. Emerald
further submits that it has observed that the ceamgade by Viterra to the PLPs in
the past have generally been directed to improthegefficiency or fairness of the
system and Viterra’s level of consultation has bessonablé®’

9.1.3 Viterra’s response to submissions received — 23 March 2011

Viterra submits that a number of submissions predith the ACCC support the
process set out in the Proposed 2011 Undertakmgpéiing amendments to the
PLPs. Viterra submits that variations to the PLBghbeen implemented responsibly

202 AGEA submission, 7 March 2011, p. 4.

203 AWB submission, 4 March 2011, p. 5.
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207 Emerald submission, 4 March 2011, p. 4.
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under the 2009 Undertaking. Viterra submits thatdabnsult and notify mechanism
strikes an appropriate balance between the ingeoédtiterra and all access seekers,
and also appropriately provides an ability for ¥figeto respond to operational issues
as they arise and are identifi&d.

Viterra submits, in response to AWB’s submissidiat tany proposal to require a
three month consultation period for changes tdPthies runs counter to, and would
defeat, the purpose for which the consult / natiigchanism was introduced by
Viterra and accepted by the ACCC in the first pladeerra further submits that as
the PLPs are an operational document, Viterra néedability to amend to meet the
evolving requirements of Clients and address isagdhley arise. Viterra therefore
submits that a three month consultation period @aignificantly limit this ability?>®

Viterra submits that any requirement for ‘unanimagseement’ by exporters as
suggested by Elders is likely to be unworkablethase are approximately 26
accredited wheat exporters and a number of expoofesther commaodities. Viterra
further submits in relation to AWB'’s proposal thaterra Operations should publish
any draft amendments and allow Clients to commanhose amendments, that this
is the exact process adopted by Viterra in Noverabap?'°

Viterra submits that the best evidence that theectiarrangements are appropriate is
the level of support that they have from a rang€lants®

Viterra submits, in response to CBH Grain’s condéat there is only a requirement
for Viterra notify Major Users of variations to tRPs, that the intention of this
position is to ensure that people who use the Rarhinals relatively frequently are
consulted in relation. Viterra further submits thrapractice, it consults with all
existing users and also publishes consultationvaridtion notices on its websit&

208 viterra, 23 March 2011, p. 7.
299 viterra, 23 March 2011, p. 7.
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Appendix B: Industry Overview

Viterra Operations Ltd

Viterra Operations Ltd\(iterra ) is an Australian agribusiness company. It is a
subsidiary of Viterra Ltd, who, in turn is a subary of Viterra Inc. a global
agribusiness company headquartered in Canadasded bn the Toronto Stock
Exchange. Viterra operates primarily in South Aalsdr but also maintains a
relatively small presence in Victoria.

Viterra owns and operates 106 grain receival sit€outh Australia and two grain
receival sites in Victoria with a total storage &eipy of around 1.2 million tonn&s,
which makes up the vast majority of available sjereapacity in South Australia.
Viterra also owns and operates eight port termimafouth Australia (which are all
of the bulk grain port terminals in that state)dtsxl at Port Adelaide, Port Lincoln,
Port Pirie, Thevenard, Wallaroo, Ardrossan Outerbdaand Port Giles. Of these
eight port terminals, only six currently export bgrairf**.

Viterra’s Australian operations primarily consistgsain handling and marketing
services, port terminal services, agri-productsdfprocessing and feed products. In
summary, these activities comprise:

= grain storage and handling — the provision of nedehandling and storage of
wheat and other bulk commodities as an agent fokaetiag firms, end-users and
growers in relation to both domestic and exportkets;

= port terminal services — provision of receival, tilamg and storage of wheat and
other products at its port terminals;

= agri-products — the marketing and distribution grfi-@products including seed,
fertiliser and crop protection products to custasriavolved in agricultural
activities;

» food processing — the production of food produgteadlients for consumer
product firms and food processor firms. Vitesdhe largest malt processor in
Australia with an annual production capacity oftard 500,000 tonnes a year; and

» feed products — manufacture, sale and distribudfdeed products, primarily to

livestock producers®*®

Background information on the grain industry in 8ofustralia is provided below.

213 viterra Operations Ltd®2010 Annual Financial Review. 12.

24 The six Viterra ports that currently export bghiain include Port Adelaide, For Lincoln,
Thevenard, Wallaroo, Outer Harbor and Port Giles.

215 vViterra Operations Ltd®2010 Annual Financial Review. 9-20.

-39 -



The Wheat industry in South Australia

Figure 1 sets out the grain supply chain for Sduiktralia and includes primary
inputs (climate, research and development, indwestpertise and capital), grain
production, transportation (road, rail and shiprage and handling and the domestic
and foreign markets.

GRAIN INDUSTRY SUPPLY CHAIN

T Storage &
Il Handling

Rail/Road

Source: Ernst & Young (2008)
Source: Ernst & Young, in Allen (2008)

Figure 2 sets out Viterra’s storage, handling anid @levator network in South
Australia and Victoria.

Pintumba*pgnong

SOUTH AUSTRALIA

NEW SOUTH

ITERRA

Commodity Storage
Facilities

Source: Viterra Operations Ltd (2011)
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The Australian Bureau of Agricultural and Resoutcenomics and Sciences
(ABARES) forecast that winter crop production in South #aléa for 2010-11 would
reach an estimated total of 9.8 mt, with wheatesenting 5.6 nt:° Viterra reports
that a total of 5.2 mt of grain moved through itaifh Australian ports in fiscal year
2010 (1 October 2009 to 30 September 2010), of waround 30 per cent related to
Viterra’s own grain marketing activitiés’

The remainder of this chapter expands on the kgmeats of the supply chain for
South Australia.

South Australia

Grain production in South Australia

South Australia is Australia’s second largest gm@imducing state and supplies
around 19 per cent of the country’s wh&&Wheat is South Australia’s main grain
crop, with around 70 per cent of all wheat produgeithg exported. The area planted
to wheat in South Australia in 2009-10 is estimdtetave increased slightly to 2.2
million hectares. Total wheat production is estied at 4.1 mt in 2009-10, which is
around 1.7 mt more than what was produced in t8-2® season. Wheat production
for the 2010-11 season is forecast at 5.6 mt, wtgphesents an increase on previous
seasons?™

Grain production in South Australia is widely dilstited and reliant on well
coordinated storage, handling and transportatittslat harvest. The storage,
handling and transport links are also integrateti wort facilities.

Viterra divides grain production and storage intBcAustralia into five key areas:

= Eyre Peninsula — stretching from Pitumba in thetwethe Spencer Gulf in the
east. This area represents around 28 per centabktate production;

= Northern Area — stretching from Quorn in the naatiRoseworthy and Stockwell
in the south. This area represents around 30 pe¢rof¢otal state production;

= Yorke Peninsula — this area represents around 1&gne of total state production;

= Murray Mallee — which includes parts of Victorighi$ area represents around 14
per cent of total state production; and

= South East — stretching from Tailem Bend in themtw Millicent in the south.
This area represents around 7 per cent of tot@ ptaductiorf2°

216 ABARES, Australian Crop Report no.156 December 2011, p. 6 and 17.

27 viterra Operations Lt®2010 Annual Financial Review. 38

218 Above, n 198.

219 ibid, p. 17.

220 ABB Grain Ltd,Submission to the ACG@6 April 2009, p. 13; Viterra Operations L8torage
and handlingaccessed on 30 March 2011 ,kdtp://viterra.com.au/grain/australia/storage-

handling
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Up-country storage and handling in South Australia

Two firms operate the majority of grain storage aaddling facilities in South
Australia. The dominant firm is Viterra, which istenated to have handled around 95
per cent of the state’s wheat receivals betweed-P@0and 2005-08* Viterra
achieved this through its network of 108 countoragie and handling sites (with a
total network capacity of around 9.5 mt), whiclcégpable of handling the entire
South Australian harvest in a typical crop yeadividual Viterra up-country storage
sites range in capacity from less then 10,000 tetmenore than 440,000 tonn€s?
Viterra’s storage network includes 33 ‘strategités (figure 2). The key features of
strategic sites include faster intake and out-l@aes, a larger range of grain and
grade segregations, and lower operating costs.

The second largest firm offering grain storage laaadling services in South
Australia is AWB Grainflow, which is estimated taye handled around 5 per cent of
South Australia’s receivals for the five years @92-06°>> AWB Grainflow operates

a total of three grain centres in South Australia.

Transportation in South Australia

Genesee and Wyoming Australia Pty L&WA), an Adelaide based business formed
in 20086, is the primary provider of grain rail iyt in South Australid®* GWA is a
wholly owned subsidiary of Genesee and Wyoming(G\/I), a business based in
the United States which owns and operates sharaind regional freight railroads in
the United States, Canada, Australia and the Nattds. 2%

GWI purchased the rail network in South Austratid 97 from the South Australian
Government, which had made the decision to prigdtie network.

South Australia’s grain producing regions are gaelfyefocated near the South
Australian coastline, which means that export hgeildistances are relatively short.
On average, 70 per cent of grain produced in SAustralia is transported to export
facilities via rail transport?® For example, rail transport typically moves arodrs
mt to Port Adelaide and up to 1 mt to Port Lincalane, which accounts for around
half the export tonnage from South Australia in giuen year?’

It is becoming increasingly common, however, faigito be moved to export
facilities via road transport. This is due to thetfthat grain terminal ports in South
Australia are located closer to the grain produeireas compared to other states,
making road transport less expensive and more@fticThe majority of Viterra grain

221 Allen Consulting GroupCompetition in the Export Grain Supply Chamarch 2008, p. 11.

222 hitp://viterra.com.au/grain/australia/storage-hamgl

23 Above, n 203.

224 gingle Vision Grains Australidransport Infrastructure Issues Paper One — NetwRekiew for
the Australian Grains Industrylanuary 2007.

25 Genesee & WyomingzWI Worldwide — Who we araccessed on 30 March 2011 at:
http://gwiweb.gwrr.com

220 Above, n 203.

27 Above, n 206.
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receival sites are now only serviced by road aedothly port terminals with rail
intake (and that export grain commodities) are Ak, Outer Harbor and Port
Lincoln (Figure 2), with the other three remaingrgin export port terminals (i.e.
Giles, Wallaroo and Thevenard) serviced via rodakie.

Port terminals

There are eight bulk grain terminals in South Aalgty all of which are owned by
Viterra. Six of these ports are currently usedxjooet bulk wheat.

Port Adelaide is located around 14 kms by road fAaielaide on the Port River and
serves as the major port for the capital cityals an estimated storage capacity of
around 60,000 tonnes and is involved in the exgioatwide range of products
including: grains and seeds, limestone, petroletodyrts, soda ash, motor vehicles,
containers, metals and scrap, cement and cemakecglifertilisers, agricultural
commodities, iron and steel, livestock, break-tanki other general cargoe$®

Outer Harbor, which officially opened in 2010, aséted 11 kms from Port Adelaide
and around 28 kms by road from Adelaide. It hasciy for Panamax sized vessels
and has an estimated storage capacity of arould®@@5onnes. Outer Harbor is
primarily involved in the export grains and seétds.

Port Giles is located on the eastern side of thek&'®eninsula and is around 217 km
by road from Adelaide. It has an estimated stocagacity of around 75,000 tonnes
and is involved primarily in the export of grainsdaseed$>°

Wallaroo is located on the eastern side of the &re@ulf and is around 160 km by
road from Adelaide. It has an estimated storagaagpof around 150,000 tonnes
and is involved primarily in the export of grainsdaseeds, and fertilisefs:

Port Lincoln is located at the southern tip of Eyge Peninsula and is around 682 km
from Adelaide by road. It has an estimated stoagacity of around 300,000 tonnes
and is involved primarily in the export of grainsdeseeds, petroleum products, and

fertilisers?3?

Thevenard is located on the West Coast of Soutlrélissand is around 793 km by
road from Adelaide. It has an estimated storagaagpof around 200,000 tonnes
and is primarily involved in the export of gypsugnains and seeds, and <aft.

228 ABB Grain Ltd,Port Terminal Services Access Undertakifd April 2009, Port Schedules;
http://www.viterra.com.au/wharf-services/ports/padelaide accessed 10/08/2011
http://www.viterra.com.au/wharf-services/portst€@eHarbor, accessed 10/08/2011
http://www.viterra.com.au/wharf-services/ports/jieg accessed 10/08/2011
http://www.viterra.com.au/wharf-services/ports/Véatlq accessed 10/08/2011
http://www.viterra.com.au/wharf-services/portdiptoln, accessed 10/08/2011
http://www.viterra.com.au/wharf-services/ports/ipiebln; accessed 10/08/2011
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Industry structure — Viterra submissions

ABB Grain Ltd 2009 Submission

ABB Grain Ltd (ABB) was the signatory to the 2009 Undertaking as owand
operator of the South Australian port terminals rmwied and operated by Viterra by
virtue of its acquisition of ABB in 2009. The sulssions provided in relation to the
access undertakings in 2009, therefore, were maddaB.

ABB provided responses to a range of questionspbgehe ACCC during the 2009
assessment process. Their responses includéalltveing main points:

It has always been possible to export grain haedest South Australia through
Victorian ports, and vice versa, due to the gedgmaproximity of wheat
production areas in both states, and the relatiogimity of port terminals. To
assist in competing for the provision of port tamaliservices with respect to
Victorian harvested grain, ABB has constructed aprntry storage facilities in
Victoria and an additional terminal at Outer Harb&lthough it is difficult to
guantify the precise amount of South Australianmgthat is exported through
Victorian port terminals, there is an increasingeleof competition between
Victorian and South Australian ports for the expairgrain.

The level of competition from Victorian ports, dostie sales and the container
trade operate as a significant competitive condtian the price and non-price
terms offered by ABB for its port terminal service®otential competition from
supply chains in other countries for the busindggabal traders also poses a risk
to ABB’s port operations.

Variations between the price and non-price ternferedl at ABB’s different port
terminals are reasonable and justifiable giverctists of providing the services,
the differences between the port terminal facgiged operational constraints in
relation to individual terminals.

Customers of port terminal services are highlyggensitive and will opt for the
lowest cost supply chain. In this regard, grainvésted from certain areas in
South Australia can be transported to Victoriartgat a lower cost, which
provides an incentive for customers to switch totdfiian ports if South
Australian ports offer uncompetitive price and rpice terms.

There are a range of factors that affect the gholitoulk wheat exporters to
switch between port terminals. These include: thaity of the grain in each port
zone, the availability of shipping slots at theexent port, the wheat exporter’s
ability to accumulate grain in the relevant arbéa, tolume of grain available in a
particular area, the level of stocks that an exgsartay already have in a storage
at a particular port, terminal capabilities, anguieements of the exporter’s
charter party, the ability for wheat exporterswuatsh grain between port zones
either through ABB storage and handling or by tngdyrain, and the relative
costs between different supply chains.
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= Many exporters of bulk wheat are high sophisticatedltinational corporations
that are well placed to make judgements aboutghst Icost path to port and
alternative ways to meet customer demarfds.

Viterra 2011 Submission

Viterra refers to the content of ABB’s submissiam009 and has made no further
submissions in relation to the South Australianrgiradustry.

Regulatory Regimes

Since 1 October 2009, access to Viterra’s port iteats for the export of bulk wheat
(previously under ABB ownership) has been regulatacin access undertaking
accepted by the ACCC.

In South Australia, regulated services are sultfetite port access regime set out in

Part 3 of the Maritime Services (Access) Act 2088 (theMSC Act). The objects

of the MSC Act are to:

= provide access to maritime services on fair comrakterms;

= facilitate competitive markets in the provisionneéritime services;

= protect the interests of users of essential magiservices by ensuring that
regulated prices are fair and reasonable havingrdetg the level of competition
in, and efficiency of, the regulated industry;

= ensure that disputes about access are subjectajppaopriate dispute resolution
procesg$®®

The following services have been proclaimed byHEhksential Services Commission
of South AustraliaESCOSA) as regulated services:

= providing, or allowing for, access of vessels te plort;
= pilotage services facilitating access to port;
= providing berths for vessels at the following conmuser berths:

o0 Port Adelaide Outer Harbor berths numbers 1 tmdlsive), 16 to 30
(inclusive) and 29;

o Wallaroo berths numbers 1 South and 2 South;
o Port Pirie berths numbers 5 and 7;

o Port Lincoln berths numbers 6 and 7;

234 ABB Grain Ltd,Supplementary Submission to the AGE& June 2009, pp. 14-19.
2% Maritime Services (Access) Act 20R), s 3.
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0 berths adjacent to the loading and unloading taslireferred to two
points below;

= providing port facilities for loading or unloadivgssels at berths adjacent to the
loading and unloading facilities refereed to in tiext point;

= Joading or unloading vessels by means of facilitied:

o are bulk handling facilities as defined in theuth Australian Ports (Bulk
Handling Facilities) Act 1996

o involve the use of conveyor belts; and

= providing access to land in connection with thevgion of the above maritime
services.

The Productivity Commission inquiry

The Productivity CommissiorPC) conducted an inquiry into wheat export marketing
arrangements, publishing its final report on 1 R@¢0. In its final report, the PC
stated that access to port terminal facilitiesespnted the most significant issue in its
inquiry, and that the ability of wheat exportersataess port terminal facilities is
critical to the success of the deregulated matRet.

The PC identified several characteristics partictdahe wheat export industry in the
South Australia:

= Almost all wheat is exported in buldowever, the bulk supply chain competes to
some extent with exports in containers and baggslandtorage and transport of
grain for sale in the domestic mark&t. Viterra, as the dominant provider of bulk

storage services, also competes with a numbedepiendent storage providers.
238

= Bulk wheat storage may face competition from omfatorage Although on-
farm storage comprises a relatively small propartibtotal storage capacity in
South Australia (i.e. Viterra’s storage capacitgpproximately 9.5 mt and on-
farm storage is 1.2 mt) competition may occur betw¥iterra’s storage system
and on-farm storag@’ The trend toward on-farm storage began prior to
deregulation, but it is likely that a deregulatesdieonment gives increased
incentives for growers to use on-farm storafjé&Since deregulation, uneconomic
bulk storage facilities have been closed down dubée increase in site-based
costing®**

236 productivity CommissioriWheat Export Marketing ArrangemenisJuly 2010, p. 173.

%7 ibid, p. 68.

238 ibid, pp. 67-68.

239 ibid, p. 69.

240 productivity CommissiorWVheat Export Marketing ArrangementsJuly 2010, p. 259.
241 ibid, pp. 261-2.
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=  There may be competition in provision of port seesi Bulk grain export
terminals in New South Wales, Victoria and Soutlst#halia operated by
GrainCorp, Melbourne Port Terminal and Viterra iareelatively close proximity
and might compete for some grain througHitit.

®= The share of wheat transported by road has increéasktive to rail transport.
Prior to deregulation, 65-70 per cent of export atheas transported by rail in
South Australia, excluding road transport from faobulk receival sites. Since
then it is likely that the share of grain transpdrby road has riséfi® This is
partly a result of the privatisation of rail andelgulation of the wheat export
industry, as:

» the cost efficiency of road compared with rail spart has improved due to
investment in road infrastructure and increase@ci&pof heavy vehicles.

= competition in the wheat export market puts inceegsressure on peak
periods, resulting in increased use of trucks mjuwoction with rail transport.

= more cost reflective freight rates are being seisxcthe different segments of
the network. This has meant that in some areastraadport is now more cost
effective**

= |nvestment in transport infrastructure is likelylde required in the futuréhe
Productivity Commission suggested that a thorowggt-benefit analysis, taking
into account the economic and social costs andfiteieéroad and rail use, is
required **

Impact of flooding on the 2010-11 harvest

In response to flood events in eastern Australidaimuary 2011, ABARES published
a special report outlining the effects of the flamdvarious commodities. Recent
flooding in eastern Australia is estimated to headuced agricultural production by
at least $500-600 million. At the time of publicatiit was considered too early to
estimate the likely total losses in grain productioowever, ABARES noted that if
one million tonnes of the production not yet reeeiby grain handlers or held on
farm was lost, the total cost would be around $28lon.?*® Heavy rainfall during
November and December 2010 has had broader effed¢tse quality of production
and delays to the winter grain harvest.

In South Australia, winter cropping regions hawgédy avoided major flooding.
Significant rainfall occurred along the Victoriaarder, but this area does not form a
significant proportion of the South Australian véntropping area. The harvest in

242 ibid, p. 68.

243 ibid, p. 257.

244 ibid, pp. 263-5.

245 ibid, p. 251.

246 ABARES, The impact of recent flood events on commodliSescial Report, Canberra, January
2011, p. 1.

ABARES, The impact of recent flood events on commodi8egcial Report, Canberra, January
2011, p. 3.

247
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South Australia is continuing and is around 80qgme1t complete, although some
delays to the harvest are expected due to recenyhainfall®*®

While the rainfall and flooding has caused siguifitshort term damage, there may
be some benefit to agriculture production in thelmme to long term through
increases in soil moisture, improved pasture graawithincreased water storagés.

In the current season, the value of winter cropetsgs not expected to be
significantly reduced further. Adverse effects ba uality and volume of exports are
likely to be offset by higher grain prices on wonhérkets:°

Key Features of each regional wheat market

Up-country supply chains

The key up-country supply chain characteristicsl (@ifferences) that exist in each of
the three regions is summarised in Table 2 below:

Table 2: up-country supply chain characteristics byregion

Region Characteristics

East Coast The provision of wheat storage and handling services is dominated by
GrainCorp (in New South Wales, Victoria and QLD) and Viterra (in
South Australia).

There is significant competition for the provision of such services from:

= on-farm storage (which makes up a relativelzy greater proportion of
total storage capacity than in other regions)™";

= asignificant number of independent bulk handlers. There is a
wider choice of independent storage and transport providers
compared to other regions; and

= the overlap of GrainCorp’s and Viterra’s up-country storage
networks.

South Australia The provision of wheat storage and handling services is dominated by
Viterra.

There is some competition from:
= on-farm storage; and
= independent bulk handlers.

There is also no overlap in the storage network of Viterra and any
other vertically integrated bulk handler.

Western Australia The provision of bulk wheat storage and handling services is
dominated by CBH.

There is some competition from on-farm storage but none from
independent bulk handlers. There is no overlap in the storage

248 ibid, p. 12.

249 ibid, p. 3.

20 ibid, p. 10.

%1 productivity CommissionWWheat Export Marketing ArrangementsJuly 2010, p. 68. The PC
report observed that the larger stock of on-fatwnagfe in the East Coast may be attributable to the
relative importance of the domestic market and éorigstory of choice in domestic marketing:.
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Region Characteristics

network of CBH and any other vertically integrated bulk handler.

Source: Productivity Commissidnquiry Report No. 51: Wheat Export Marketing
Arrangementsl July 2010, pp. 67-68.

As Table 2 illustrates, there appears to be afsgnily higher level of competition

in the up-country wheat supply chain (i.e. the Bimn of wheat storage and transport
services) in the East Coast as compared to botth@australia and Western

Australia.

Domestic and export wheat

The proportion of wheat that is supplied into thes&kalian domestic market relative
to the proportion that is exported overseas vaigsificantly between the three
regions, as illustrated in Table 3 below:

Table 3: domestic and export wheat supply charactéstics by region

Region Characteristics

East Coast While a substantial volume of wheat is exported from the East Coast, a
significant proportion of wheat is also consumed domestically. A
significantly higher proportion of wheat is consumed domestically in the
East Coast relative to the other regions. The bulk wheat supply chain
therefore competes with the storage and transport of wheat to be sold
into the domestic market.

The bulk wheat supply chain also faces significant competition from
export wheat in containers and bags. Containerised export grain
volumes on the East Coast are significant and have expanded in
recent years. In particular, the Essential Services Commission (ESC)
noted that containerised wheat exports in Victoria and southern New
South Wales expanded to represent a significant proportion of total
exports from those areas®>

South Australia Almost all wheat in South Australia is exported, with only a relatively
small proportion supplied into the domestic market. The bulk wheat
supply chain therefore does not face significant competition from the
storage and transport of wheat to be sold into the domestic market.

Almost all wheat in South Australia is exported in bulk. However, there
is some competition from export wheat in containers and bags.

Western Australia Almost all wheat in Western Australia is exporter in bulk, with only a
relatively small proportion supplied into the domestic market. The bulk
wheat supply chain therefore does not face significant competition from
the storage and transport of wheat to be sold into the domestic market.

Almost all wheat in Western Australia is exported in bulk. However,
there is also some competition from export wheat in containers and
bags.

%52 Essential Services Commissidteview of Victorian Grain Handling and Storage AsscRegime
Final Report May 2009, p. 39-40. The ESC noted that, on awsrager the period from 2001/02
to 2007/08, containerised grain exports represemppdoximately one quarter of all grain exports
in Victoria and southern NSW.
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Source: Source: Productivity Commissioquiry Report No. 51: Wheat Export
Marketing Arrangementd. July 2010, pp. 56 and 68.

As Table 3 illustrates, the bulk wheat supply chaithe East Coast region, as
compared to both South Australia and Western Alis{rappears to face a higher
level of competition from both wheat supplied ithe domestic market and
containerised export wheat.

Port terminal facilities

The relative proximity of port terminals operatgddifferent bulk handlers in
particular regions is a key determinant of the mixte which those ports terminals
compete for the through put of wheat. Table 4 bgboovides an overview of the
level of competition that exists between ports apet by different bulk handlers in
each region.

Table 4: competition between port terminals by regn

Region Characteristics

East Coast Port terminals in New South Wales, Victoria and the easternmost parts
of South Australia operated by GrainCorp, ABA and Viterra are in
relatively close proximity and may compete for some wheat throughput.

The Essential Services Commission, in its review of grain handling and
storage arrangements in Victoria, also noted that there is a “significant
degree of competitive substitutabilitgy” between the ports terminals
operated by ABA and GrainCorp.25

South Australia Viterra operates all wheat port terminals in South Australia (the Eyre
Peninsula) and is not likely to face competition from any alternative port
terminal operator for wheat throughput, with the possible exception of
weak competition from Port of Portland.

Western Australia CBH operates all wheat port terminals in Western Australia and is not
likely to face competition from any alternative port terminal operator for
wheat throughput.

Source: Productivity Commissidnquiry Report No. 51: Wheat Export Marketing
Arrangementsl July 2010, pg 68.

As Table 4 illustrates, there appears to be a hilglvel of competition between wheat

port terminals in sections of the East Coast @y South Wales, Victoria and the
easternmost part of South Australia) as compar@dtioterminals in both South
Australia and Western Australia.

%3 Essential Services Commissidteview of Victorian Grain Handling and Storage AssxcRegime,
Final ReportMay 2009, p. 48.
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Analysis of bulk wheat export markets

Framework for an effective capacity allocation syst em

Section 4.4.1 identified a number of limitationsttoé first come first served capacity
allocation system operated by Viterra. In formingew about the appropriateness of
the capacity allocation arrangements embodiedearPtioposed 2011 Undertaking, the
ACCC has applied the following framework:

Capacity allocation arrangements include two maimm@onents:

=  Primary allocation arrangementsy which capacity is rationed between
competing users, and which are broadly categoasegither price or non-price
rationing. Primary allocation arrangements curseaflerated by BHCs are non-
price administered allocation (as is the caserst iome, first served
arrangements proposed by Viterra , ABA and GraipLand price rationing (as
under the CBH auction system). Primary allocatigstems typically require
exporters making capacity commitments before prbodnoutcomes, and hence
export shipping requirements, are known.

® |n-season arrangementisat facilitate exporters adjusting to any diverge
between actual outcomes and ex ante planning rnegeadémand for export
capacity. These adjustment mechanisms includebiléyifor shippers to move
booked capacity between geographic and/or tempmrations (such as exists
under GrainCorp’s PLPs) and the ability for shiggpertransfer bookings in a
secondary market (as occurs under CBH’s arrangenmeiV/A). A further
relevant question is the extent to which in-seasfjustment is necessary at all
given the nature of grain trading along the sumbisin.

There are two key market characteristics relevatiié¢ view formed on the
appropriateness of particular capacity managenresmi@ements in specific market
circumstances:

= the extent to which the incentive exists for vatlicintegrated port terminal
operators to pursue self preferential treatmentduting hindering other
exporters from accessing port services—as oppasseeking to maximise total
through put at their terminals.

= the relationship between total port shipping cayaamd average annual and
seasonal demand for it.

There are three distinct regions in relation topghmduction and supply of wheat in
Australia:

= the East Coast (including Queensland, New SoutreSyalictoria and the
easternmost part of South Australia);

=  South Australia; and

=  \Western Australia.
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A high level summary of the key features of eachar (including the differences
that exist) in terms of their existing supply chalraracteristics and competitive
dynamics is detailed at Appendix 3.

The analysis below discusses the relevance of faesa's to a decision regarding the
appropriateness of capacity management arrangemmeamssed by a port operator.
An assessment in particular cases will be inforaed by the current arrangements
the operator has in place and the effectiveneisogk arrangements in achieving
efficient outcomes.

Incentive for self-preferential treatment

A vertically integrated operator may have an incento use bottleneck
infrastructure it controls to hinder competitoraupstream or downstream markets in
order to gain market share at the expense of aseegers. The strength of such an
incentive will be influenced by the existence aett of competition to the integrated
monopolist’s position. Where actual or potentiaingetition exists, the incentive to
hinder competitors is moderated by the threatttir@hindering behaviour may not
deliver the intended gain of market share in upstrer downstream markets but
instead result in loss of throughput to an alteweasupply chain or use.

However, where competition to the integrated motieps weak and the incentive

to hoard capacity and so hinder others from acegssiport capacity is strong, this
will inform an assessment of whether proposed agpaltocation arrangements are
appropriate.

Where the incentive to block out access seekestsang, so too is the argument that
allocation arrangements that for measures prevetht lsehaviour. Auctions, offer a
fair, transparent and efficient means of allocatingacity under which the
incumbent faces the same limits on its ability¢quare capacity as other users.

It is also possible to design non-price allocasgstems in such a way as to prevent
or reduce anti-competitive behaviours by the oper&uch measures include use of
an independent body to manage the shipping stemeguiiting that the access
provider faces the same financial disincentivedart as do access seekers.

In the context of the Australian wheat export iridgsompetition to the bulk
shipment of wheat through an operator’s ports cdinoes four main sources:

= extent of vertical integration and alternative uqhatry supply chains

domestic uses for wheat

= competition from ports in other regions

threat of by pass by customers
= containerised exports

The extent of competition varies significantly aasdhe markets in which the BHCs
operate.
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The South Australian wheat exports market doesppéar to provide the
competitive constraints sufficient to neutralise thcentives for self preferential
treatment by Viterra.

As noted above, Viterra is strongly vertically igtated in the upcountry storage and
handling market. Further, there is very little catifive constraint provided by the
South Australian domestic market for bulk wheat doe to the geographic location,
there is very little, if any competition provided ports in other regions. For the five
year period to 2008-09, non bulk exports accoufaednly 6-7 per cent of exports
from South Australig>*

%4 productivity Commission, Wheat Export Marketing@gements, 1 July 2010, p. 58.
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Appendix C: Legislative Framework

Access test

TheWheat Export Marketing Act 20@8th) WEMA ) came into effect on 1 July
2008. The WEMA and associated transitional legmtateplaced the Export Wheat
Commission with a new statutory body, Wheat ExpArstralia {VEA), which has
the power to develop, administer and enforce areddation scheme for bulk wheat
exports, including the power to grant, vary, suspbencancel an accreditatior.

Under the WEMA, parties without WEA accreditatiae @rohibited from exporting
wheat in bulk from Australia. Parties seeking adite¢ion as bulk wheat exporters
must be deemed by the WEA to be ‘fit and propevYiigregard to certain criteria.
The WEMA further provides that parties seeking buheat export accreditation that
also provide ‘port terminal services’ (Port Termi@gperators) must satisfy an
additional ‘access test'.

Part of the ‘access test’ is linked to Part lllAtbé Competition and Consumer Act
2010(Cth) (Act), (previously thelrade Practices Act 197dCth)). The relevant part
of the access test will be satisfied if either:

» the ACCC has accepted from a person who owns oatgsea port terminal
facility used to provide a port terminal serviceaatess undertaking under
Division 6 of Part IlIA of the Act, and that undaking relates to the provision
to accredited wheat exporters of access to thet@oninal service for
purposes relating to the export of wheat; or

» thereis in force a decision under Part IlIA of @EA that a State or Territory
regime is an ‘effective access regime’ and thainegorovides for access to
the port terminal service for purposes relatinthemexport of wheat.

Under the *access test’ providers of port terms®bices must also comply with
‘continuous disclosure rules’ set out in subs. 2é6f4he WEMA. In summary, the
continuous disclosure rules require the Port Teahf@perators to publish on their
website:

» their policies and procedures for managing demangdrt terminal services
(generally known as Protocols or PLPs)

* astatement, updated each business day, settingroangst other things, the
name of each ship scheduled to load grain usingt@aninal services, the
estimated date on which grain will be loaded it $hip, the date on which
the ship was nominated and the date on which th@nagion was accepted
(this statement is commonly termed the Shippingn&fe®

Viterra has submitted its Proposed 2011 Undertatarthpe ACCC pursuant to Part
[1IA of the CCA for the purpose of satisfying thecass test.

2% The relevant transitional legislation is théeat Export Marketing (Repeal and Consequential
Amendments) Act 20@8th).
2% gee s 24(4) of the WEMA for detail about the ammus disclosure rules.
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Productivity Commission inquiry

The Productivity Commission (PC) completed an ingjinto the wheat export
marketing arrangements following the deregulatibthe industry. The PC has
provided a final report to the government, whictsweleased on 1 July 2010. The
report made several findings and recommendatiocijding:

* The accreditation scheme has facilitated a smaattsition but the benefits
will rapidly diminish in the post-transitional pleasAccreditation and Wheat
Exports Australia should be abolished on 30 Sepezradl1.

» The access test has provided greater certaintydders and made access
easier, more timely, and less costly comparedlianee on Part IlIA of the
Act. The access test should remain in place fortér three years until 30
September 2014.

* The benefits of the access test will diminish aodld become costly in the
long term. Therefore, from 1 October 2014 regulaeckess should rely on
Part IlIA of the CCA supported by mandatory discl@sand a voluntary code
of conduct.

The full report is available on the PC website at:

http://www.pc.gov.au/projects/inquiry/wheatexparport

As at the date of release of this issues papegdkiernment has not yet responded to
the PC’s report.

Legal test for accepting an access undertaking unde r
Part Il1A

Part IlIA of the CCA establishes a regime to aghist parties to obtain access to
services provided through facilities with naturadmopoly characteristics to promote
competition in upstream or downstream markets.

Part IlIA provides three main mechanisms by whicbess can be obtained to
infrastructure:

» declaration of a service (under s. 44H) and adoding(under s. 44V),

e access undertakings and access codes (under setlidBAA and 44ZZAA
respectively); and

» decision that a State or Territory access reginedfective (under s. 44N).

In relation to access undertakings, a provider efr@ice (or a person who expects to
be the provider of a service) may give an undentako the ACCC in connection with
the provision of access to the service. An undertpiay specify the terms and
conditions on which access will be made availablthird parties. The ACCC may
accept the undertaking if it thinks appropriateltoso after considering the matters
setoutins. 44ZZA(3).
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If the ACCC accepts the undertaking, the provideeguired to offer a third party

access in accordance with the undertaking. An aasedertaking is binding on the
access provider and is able to be enforced in éaeial Court upon application by
the ACCC.

An undertaking may be withdrawn or varied at anyeti but only with the ACCC’s
consent.

In assessing a proposed access undertaking undéilRaf the Act, the ACCC
must apply the test set out in subs. 44ZZA(3), Winovides that the ACCC may
accept the undertaking if it thinks it approprisgedo so, having regard to the
following matters:

the objects of Part llIA of the Act, which are to:

o promote the economically efficient operation ofe a$ and investment in
the infrastructure by which services are providbedreby promoting
effective competition in upstream and downstrearrketa; and

o provide a framework and guiding principles to errege a consistent
approach to access regulation in each industry;

the ‘pricing principles’ specified in s. 44ZZCA tife CCA(see further below);
the legitimate business interests of the providéhe service;

the public interest, including the public intergshaving competition in
markets (whether or not in Australia);

the interests of persons who might want accedsetaérvice;

whether the undertaking is in accordance with axes& code that applies to
the service; and

any other matters that the ACCC thinks are relevant

In relation to the pricing principles, s. 44ZZCAtbe CCA provides that
regulated access prices should:

0 be set so as to generate expected revenue foukated) service that is at
least sufficient to meet the efficient costs ofypiing access to the
regulated service or services; and

0 include a return on investment commensurate wihréigulatory and
commercial risks involved; and

that access price structures should:

o allow multi-part pricing and price discriminatiorhen it aids efficiency;
and
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o not allow a vertically integrated access proviadesét terms and
conditions that discriminate in favour of its doweam operations, except
to the extent that the cost of providing accesslier operators is higher;
and

0 access pricing regimes should provide incentivesdace costs or
otherwise improve productivity.

The objects of Part IlIA and the public interest

The ACCC considers it appropriate, in having redarthe matters in

s. 44ZZA(3)(aa) and (b) of Part IllA, to have soragard to the competitive
environment in which the services the subject efuhdertaking are provided. That
is, s. 44ZZA(3)(aa), by referring to the objectdairt I1IA, recognises the promotion
of the economically efficient operation of, useaofl investment in infrastructure,
thereby promoting competition in upstream and ddrasn markets, while

s. 44ZZA(3)(b) refers to the public interest, udihg the public interest in having
competition in markets (whether or not in Australia

The ACCC considers that economic efficiency hasdlmomponents.

= Productive efficiency refers to the efficient ugeasources within each firm such
that all goods and services are produced usingp#st cost combination of inputs.

= Allocative efficiency refers to the efficient allatton of resources across the
economy such that the goods and services thatradeiged in the economy are
the ones most valued by consumers. It also redettsetdistribution of production
costs amongst firms within an industry to minimisgustry-wide costs.

= Dynamic efficiency refers to the efficient deploymef resources between
present and future uses such that the welfareadtyos maximised over time.
Dynamic efficiency incorporates efficiencies flogifrom innovation leading to
the development of new services, or improvemensaduction techniques.

Other matters

The ACCC considers that the regulatory scheme lestteld by the WEMA, and the
rationale for the inclusion of the access teshangtatute are, under s. 44ZZA(3)(e),
matters relevant to the current decision.

In particular, the ACCC acknowledges Parliamenttention in introducing the
access test, which was to ensure that accreditgattexs provide fair and transparent
access tot heir facilities to other accredited etgye. As the explanatory
memorandum states, the WEMA access test is:

...intended to ensure that accredited exportersoivator operate port terminal
facilities provide fair and transparent acces$értfacilities to other accredited
exporters. The test aims to avoid regional monegalinfairly controlling
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infrastructure necessary to export wheat in bulkjties, to the detriment of other
accredited exportefs137

Further, in the second reading speech, the mirssa¢ed that ‘unless all exporters can
obtain access to these critical facilities on &aid reasonable terms then one of the
major objectives of the policy could be frustrat&t

The ACCC also acknowledges that Parliament’s iigarto promote competition in
the export of bulk wheat has various dimensionduuhing:

» the promotion of competition between marketergtieracquisition of bulk
wheat from growers;

» the promotion of competition between exporterslii@r export of wheat from
Australia; and

» the concomitant promotion of competition for asatenl products and
services, such as supply chain services and gresveices.

The ACCC further acknowledges Parliament’s recagmithat the promotion of
competition in the form described may potentiakylimited by anti-competitive
conduct associated with port terminal facilitiesd @hat the inclusion of the access
test demonstrates a clear intention to legislatesues to mitigate the possibility of
such conduct undermining the broader intent ofegeslation.

The ACCC considers that the 2009 Undertakings aetemant matter in the
assessment of Viterra’s Proposed Undertaking, gdZZA(3)(e). Through the
operation of the 2009 Undertakings, the ACCC haseghinsight as to the effect of
the undertaking in practice. The ACCC consideisdiperience is relevant to the
assessment of Viterra's Proposed 20111 Undertaandghe Proposed 2011
Undertakings of the other port terminal operatdfarther, consideration of the 2009
Undertakings is relevant to encouraging a condisegulatory approach under the
object of Part IlIA.

Recent changes to Part IlI1A

TheTrade Practices Amendment (Infrastructure AccessPB10 (Cth) took effect
on 14 July 2010 and introduced changes to Partdfithe Act, including to the
procedures set out in Part IllA for the assessrokatcess undertakings.

Timeframes for ACCC decisions and stopping the cloc k

Subs. 44ZZBC(1) of the CCA now provides thatA@CC must make a decision on
an access undertaking application within the peoioti80 days starting at the start of
the day the application is received (referred tttasexpected period’).

If the ACCC does not publish a decision on an acoeslertaking under s. 44ZZBE
of the CCA within the expected period, it is takienmediately after the end of the
expected period, to have:

27 Explanatory Memoranduriiyheat Export Marketing Bill 200§. 31.
28 parliamentary Debates, Wheat Export Marketing E)I08, 29 May 2008, p. 3860.
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= made a decision to not accept the application; and

» published its decision under s. 44ZZBE and itsopagor that decision: see
s. 44ZZBC(6).

The changes to the CCA also introduce provisionsstopping the clock’ that mean
certain time periods are not taken into accountnndetermining the expected period
(see subs. 44ZZBC(2)). In particular, the ACCC rdimyegard a period:

= by written agreement between the ACCC and the aquewider, and such
agreement must be published: s. 442ZBC(4) & (5);

» if the ACCC gives a notice under s. 44ZZBCA(1) resfing information in
relation to the application;

= if a notice is published under s. 44ZZBD(1) invifipublic submissions in
relation to the application;

= adecision is published under s. 44ZZCB(4) defgraansideration of whether
to accept the access undertaking, in whole or ity pdile the ACCC
arbitrates an access dispute.

Amendment notices

Section 44ZZAAA(1) provides that the ACCC may gare‘amendment notice’ in
relation to an undertaking before deciding whetbeaccept the undertaking.

An ‘amendment notice’ is a notice in writing to thecess provider that specifies:

» the nature of the amendment or amendments (thpogexl amendment or
amendments’) that the ACCC proposes be made tortiertaking; and

» the ACCC's reasons for the proposed amendment endments; and

= the period (the ‘response perigdvithin which the person may respond to the
notice, which must be at least 14 days after tlyetloe notice was given to the
person: see s. 44ZZAAA(2).

An access provider may give a revised undertakirrgsponse to the notice (within
the response period), incorporating amendmentsestgd in the notice, and provided
that undertaking is not returned to the provideth®yACCC, that revised undertaking
is taken to be the undertaking the ACCC is assgssider Part llIA: see subsections
447ZAAA(5) & (7). In other words, the access praaignay ‘swap over’ the revised
undertaking for the original undertaking if it agseto the amendments suggested by
the ACCC in the notice.

If the access provider does not respond to theaaetithin the response period, it is
taken to have not agreed to the proposed amendmetZZAAA(8). If the access
provider provides a revised undertaking that inocafes one or more amendments
that the ACCC considers are not of the nature egdn the amendment notice, and
which do not address the reasons for the propaseti@ments given in the
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amendment notice, the ACCC must not accept theeduindertaking and must
return it to the provider within 21 days of recewiit: s. 44ZZAAA(6).

The ACCC is not required to accept the revised taklieg under s. 44ZZA even
when it incorporates amendments (see s. 44ZZAAAHAY) does not have a duty to
propose amendments when considering whether t@atteeundertaking (see

S. 44ZZAAA(10)).

Other changes

Information requests

Section 44ZZBCA(1) provides that the ACCC may gavgerson a written notice
requesting the person give to the ACCC, withinec#ped period, information of a
kind specified in the notice that the ACCC conssdaiay be relevant to making a
decision on an access undertaking application.

As noted above, the period within which the ACCQuests information constitutes a
clock-stopper.

Fixed principles

Section 44ZZAAB of the CCA now provides that anesscundertaking given to the
ACCC under s. 44ZZA(1) may include one or more &that, under the undertaking,
are fixed for a specified period (known as ‘fixathpiples’). Such principles must
extend beyond the term of the undertaking: s. 44X&¢8).

South Australian regulatory regime

Under s. 44ZZA(3AA) of the CCA, the Commission maest accept an undertaking
provided to it under section 44ZZA(1) if a decismithe Commonwealth Minister is
in force under section 44N of the Act that a regastablished by a State or Territory
for access to the service is an effective accegme On 9 May 2011, the
Parliamentary Secretary to the Treasurer, as dagdMinister, accepted a
recommendation from the National Competition CoufidCC) and certified that the
South Australian Port Access Regime (SAPAR) isféative access regime for a
period of ten years under section 44N of the CEAThe SAPAR is administered by
the Essential Services Commission of South Austi@BCOSA), which is also
tasked with reviewing every five years whetherrdggime should continue to apply to
the industries subject to the SAPAR. The lastaewvas in 2007.

The SAPAR provides for a negotiate/arbitrate frammwior access to “maritime
services” at “proclaimed ports”, and a price regalaregime for “essential maritime
services” as defined under thRritime Services (Access) Act 20@A). All ports
covered by the Proposed Undertaking are “proclaipuets” under the SAPAR.
“Maritime services” under the SAPAR include loadmgunloading vessels by means
of port facilities that are “bulk handling facik” (as defined in th8outh Australian
Ports (Bulk Handling facilities Act 199&A)) and involve the use of conveyor belts.
The NCC clarifies that this does not include steratEssential maritime services”
include providing or allowing for access of vesspl®viding port facilities for

29 copy of the certification and statement of reasdagether with the National Competition CounciRECC’s)

Final Recommendation to the Minister on this matteayvailable on the NCC websitgww.ncc.gov.au
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loading and unloading vessels and providing bdahsessels, at the proclaimed
ports.

On 26 July 2011, the Minister also certified theiBoAustralian Rail Access Regime
(SARAR) as an effective access regime under s.@fA4Ne CCA. The SARAR
provides a negotiation/conciliation/arbitration w&gion of access to railway services,
including the service of providing (or providing @perating) railway infrastructure
for another industry participant. ESCOSA also tesponsibility for enforcing and
monitoring the SARAR.

In its draft revised undertaking, Viterra has preg drafting (refer clauses 4.1(b)(ii)
and 7.6(b)(i)) to address what it considers istemital ‘overlap’ issue. In short, it
proposes to ‘carve out’ access to those servicesred by the SAPAR and SARAR,
and provide for the ACCC to determine whether g jugisdiction to consider an
access dispute, which would be reviewable by a Cbunlike an arbitration
determination, the decision on jurisdiction woukdreviewable by a Court. The
ACCC welcomes submitters’ views on the potentiakitap’ issue and Viterra’s
proposed drafting to address it.
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