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Summary

The Australian Competition and Consumer Commis§AdCC) objects to some of
the proposed variations set out in Viterra Operatibimited’s (Viterra) Auction
Variation Notice as published on 17 February 2012.

On 28 September 2011, the ACCC accepted from MitiPart 11IA access
undertaking in relation to the provision of pontngnal services to exporters of bulk
wheat (2011 Undertaking). The 2011 Undertakingiireg Viterra to introduce an
auction system to allocate port terminal capacityL$h May 2012. The process to be
followed in order to introduce an auction systerdatailed at clauses 9.5 and 9.6 of
the 2011 Undertaking and involves varying Viternaést loading protocols (PLPs)
and / or its Standard Terms pursuant to whichatiges port terminal services to
exporters. This process also includes an abitylie ACCC to object to all or any
of the proposed variations having regard to a rarigeatters listed in clause 9.6(c) of
the 2011 Undertaking.

The ACCC acknowledges that Viterra has acted irddaith in the development of
its proposed auction system. However recent augfio Western Australia using
substantially the same auction design as propog&fitérra have highlighted a
number of problems which the ACCC considers coldd arise with the operation of
Viterra’s proposed auction system. The ACCC consitleat more time should be
given to address the issues in Viterra’'s proposetian system, which will involve
industry, before an auction system is introducefonth Australia.

The proposed variations to the PLPs and the Stdnidamms that the ACCC objects to
are set out in section 2 of this notice.

Based on the information before the ACCC at tmsetand having had regard to each
of the matters set out in clause 9.6(c) of the 20adertaking, it is the ACCC’s view
that it is appropriate to object to the proposegati@ns. As set out in this document
reasons for the ACCC'’s objections are that:

= Viterra’'s proposed variations do not incorporate fibllowing features as required
by clause 9.5(d):

0] an auction should be the primary means of allogaport-loading
capacity at each Port Terminal. For the avoidanteoubt, ‘port-
loading capacity’ means the capacity that is madailable by the Port
Operator to exporters to enable the export of Biftkeat, barley and
other grain commodities through the Port terminals

and

v) Slots should be allocated to those clients thatevéhem most.

= |tis the ACCC's view that the auction proposal fartvard by Viterra may not
promote the economically efficient use of Viterrptat terminal infrastructure.

= Having regard to the outcomes experienced in Wé sbason, and the
submissions from stakeholders, it is the ACCC’sanirview that the system




adopted in SA should, so far as practicable, beifreddo avoid or minimise the
undesirable features of the CBH auction model gadhe introduction of the
auction system in SA.

The reasons for the ACCC's decision are set ogéation 3 of this Auction
Objection Notice.

The ACCC issued a Consultation Paper on 28 Feb2@g and received nine
submissions on Viterra’'s proposal from interestadigs. Viterra published a
submission with its Auction Variation Notice andpided a further submission on 19
March 2012 in response to stakeholder submissmtist ACCC. The ACCC has
had regard to these submissions, submissions eetbiyvViterra during its formal
consultation period and a report from RBB Econorecgnmissioned by Viterra, in
issuing this Auction Objection Notice.

In accordance with clause 9.6(f)(ii) Viterra haslBiness days from the date of this
Auction Objection Notice to provide the ACCC withevised variation proposal
(including a Revised Variation Notice).




1  Authority to issue an Auction Objection
Notice

On 23 December 2010, Viterra Operations Limiteddka) submitted a proposed
undertaking for assessment under Part IllA offtrede Practices Act 197(Cth)
(now named th€ompetition and Consumer Act 200Tth) (CCA)) by the Australian
Competition and Consumer Commission (ACCC). Oiagdust 2011, the ACCC
issued a draft decision to the effect that the psepd undertaking required amendment
in a number of areas, including capacity allocatiororder to be accepted by the
ACCC. The proposed undertaking included a contionaf the first-in-first-served
(FIFS) capacity allocation system that was in op@ngoursuant to the 2009
Undertaking. The ACCC determined that the FIFSac#p allocation system was
not appropriate in the South Australian wheat exp@rket having regard to the
circumstances likely to be faced by Viterra ovex tdrm of its 2011 Undertaking of
expected capacity constraint and limited competitonstraints to neutralise the
incentives for self preferential treatment by \Miger

Viterra submitted that it was unable to amend ttoppsed Undertaking to include a
detailed auction system before the expiration ef2009 Undertaking on

30 September 2011. Instead, Viterra submittedvised undertaking that included an
obligation to introduce an auction system by 14 M@g2. An auction system is to be
introduced by a variation of the PLPs and/or Steshd@rms.

In order to vary the PLPs and/or the Standard Teonm#troduce an auction system,
Viterra is required, pursuant to the 2011 Undertgkto first conduct industry
consultation (allowing a period of at least 15 hass days for interested parties to
provide their comments to Viterra) followed by tnblication of the proposed
variations (an Auction Variation Notice). Vitenpaiblished its Auction Variation
Notice on 17 February 2012. The ACCC is then reglio assess the auction system
and determine whether to issue an objection n¢éicéAuction Objection Notice)
having regard to the matters set out in clausePdi(the 2011 Undertaking,
discussed below. Full details as to the procesprangded at clauses 9.5 and 9.6 of
the 2011 Undertaking.

As the ACCC has issued an Auction Objection Notice,proposed variations will
not take effect on 26 April 2012 as specified i@ &uction Variation Notice and the
date by which Viterra must introduce an auctiorteysis extended in accordance
with clause 9.6(f)(iv) so that Viterra may addrdss issues in the Auction Objection
Notice by way of submitting a revised variation poeal to the ACCC (a Revised
Variation Notice). The ACCC and Viterra may agredurther extend the date by
which Viterra must introduce an auction system pamns to clause 9.6(f)(iv).

The timeframes and process for issuing an Auctibje@ion Notice and receiving a
Revised Variation Notice is as follows:

0] The ACCC provides Viterra with and publishes an #harcObjection
Notice 10 business days prior to the date on wthiehvariation Notice
will otherwise become effective (not after 11 Af0112).




(i) Viterra submits a Revised Variation Notice withi [Business days of the
date of the Auction Objection Notice (not afterNay 2012).

(i) Viterra may submit a further version of the Revis&diation notice
incorporating specific drafting or procedural issuaised by the ACCC
(not after 22 June 2012, however the ACCC maysatigcretion extend
the period of time for Viterra to submit a furthersion of the Revised
Variation Notice if it considers that this will fditate the introduction of
an auction system).

(iv)  The ACCC advises Viterra whether it will withdrat® Auction Objection
Notice within 30 business days of receiving theiB&y Variation Notice
(not after 13 July 2012 regardless of any exterssafrtiime periods in (iii)
above).

As described in (iii) if in the event the ACCC khiks concerns regarding the revised
auction proposal, the 2011 Undertaking allows Vée¢o change the Revised
Variation Notice to address any specific draftimgpmcedural issues raised by the
ACCC and submit a further version of the Revisedatmn Notice to the ACCC up
to 15 business days prior to the Revised Proposeisidn Date (as calculated in
accordance with the 2011 Undertaking).

If, despite this process, Viterra does not intraan auction system before mid
August (final date), then clauses 9.6(i) and 9.64nfl)operate. In brief:

= unless otherwise agreed between Viterra and the@GAerra will not provide
port terminal services to its own trading arm ispect of bulk wheat

= the shipping stem reopens for bookings on a FIE&Har a period of three
months; that is, third party exporters will be atddook shipping slots between 1
October 2012 and 30 December 2012 on a FIFS basis

= if the ACCC consents to a variation of Viterra’sil2ZQUndertaking to introduce an
auction system , Viterra’s trading arm will be atdeaecommence exporting bulk
wheat.

There is provision in the 2011 Undertaking for &@CC to come to an agreement
with Viterra to extend the final date (clause 9®¢)).

1.1 Decision making framework

In determining whether to issue an Auction Objettintice, the ACCC must,
pursuant to clause 9.6(c), have regard to thevatig matters:

= whether the proposed variations incorporate theifea set out in clause 9.5(d) of
the Undertaking, which are:

= an auction should be the primary means of allogatiort loading capacity at
each Port Terminal. For the avoidance of doulirtfpading capacity”
means the capacity that is made available by \aterexporters to enable the




export of Bulk Wheat, barley and other grain cominesl through the Port
Terminals

capacity should be defined on a consistent baseris of metric tonnes per
month available at each Port Terminal and shodldatethe total Available
Capacity volumes that appear in the capacity tabldished in accordance
with clause 10.2(a). For the avoidance of douia total Available Capacity
Volumes may change from time to time (subject ®rédqguirement to publish
reasons set out in clause 10.2(b))

subject to satisfying the Prudential Requirements@mplying with the
auction rules, all bona fide clients should haveqnal opportunity to
participate in the auction process

the auction should be conducted in a transparehhan-discriminatory
manner

slots should be allocated to those clients thatesz#iem most

the Auction System should feature rules to cremi@ckntives which apply
equally to all clients on booking in excess of orably anticipated
requirements. For the avoidance of doubt, the idncBystem will satisfy this
requirement if it involves a mechanism to rebatg remiums paid by clients
as part of the auction process to users of theTRorinals on a pro-rata basis

rights purchased in the auction should be tradeatdetransferable between
bona fide clients, subject to reasonable rulesing/do the period of notice
required to be given to the Port Operator anddhedage and commodity
involved. Any transfer fee payable to the Port @pw in relation to trades or
transfers as between exporters should be cost based

whether the proposed variations would amount teeadh of the
anti-discrimination provision in clause 5.5 or tieehindering access provision in
clause 9.7 of the Undertaking

the desirability of having a degree of consisteni other auction systems in
Australia for the exporting of Bulk Wheat, balanaeith the need to apply the

system having regard to any different charactessir Viterra’s operations and
the South Australian industry

the matters set out in section 44ZZA(3) of the Q@#ch include:

the objects of Part IlIA of the CCA, which are ppomote the economically
efficient operation of, use of and investment ia ithfrastructure by which
services are provided, thereby promoting effectimpetition in upstream
and downstream markets; and provide a frameworlkgaiding principles to
encourage a consistent approach to access reguilateach industry

the pricing principles specified in section 44ZZCA

the legitimate business interests of the providéhe service




= the public interest, including the public intereshaving competition in
markets (whether or not in Australia)

» the interests of the persons who might want adceg®e service

= whether the undertaking is in accordance with axes& code that applies to
the service

» any other matter that the ACCC considers relevamd;
= any submissions by Viterra and/or other intereptd@ons.

The ACCC considers the operation of the auctiotesysn Western Australia is a
relevant matter under s. 44ZZA(3)(e) in assessigrid’s proposed auction system,
only in so far as it is relevant to Viterra’s aoctiproposal. Reasons for this position
are provided in section 3 of this notice.

In assessing the Part IIIA undertakings receivethfeach of the four BHC'sn
2010/11, the ACCC also considered the intentiothefaccess test as it appears in the
Wheat Export Marketing Act 20Q8th), that accredited exporters that own, operate
or control port terminal facilities provide ‘faind transparent access’ to its facilities
to other accredited exporters is a matter reletatite assessment of an undertaking.
It is the ACCC'’s view that the intention of the ass test is also relevant to the
assessment of Viterra’s proposed auction system.

The ACCC has had regard to the following matterseiction 44ZZA(3), and
determined they are not as relevant in the conaiiter of Viterra’s proposed auction
system:

= the pricing principles specified in section 44ZZCA

= whether the undertaking is in accordance with aes& code that applies to the
service.

! The four BHC's are Viterra, GrainCorp Operatiorisiited, CBH and Australian Bulk Alliance Pty
Ltd




2  Auction Objection Notice

In accordance with clause 9.6(a), the ACCC givdkadhat it objects to the
following proposed variations set out in Viterr&action Variation Notice published
on 17 February 2012. Reasons for the objectiose@treut in section 3 of this notice.

2.1 Port Loading Protocols

The ACCC obijects to the following proposed variat®f the PLPs. All references to
clause numbers in this notice are references tprihygosed PLPs unless otherwise
specified.

Clause Content

2 How to make a booking

3.1 Update of Shipping Stem

7(e)(ii) Viterra Operations will not accept any vegt to agree or move a

Booking to a Slot at a Port Terminal where: (itislot is in a
Non-Harvest Shipping Period and the second Audtiarspect of
that Non-Harvest Shipping Period has not yet oeclurr

8.2 Refund of booking fee

9(a)(viii) A client (Transferor) may transfer a Bang if the following
conditions are satisfied: (viii) where the bookne¢ates to a slot in
the Non-Harvest Shipping Period, the second Audtiaespect of
that Non-Harvest Shipping Period has occurred.

15 Use of information

The ACCC is of the view that while aspects of thesevisions are not considered to
be objectionable, other aspects include referetacelements of the proposed auction
system which are of concern. These concerns acashed further in section 3 of this
notice.




2.2 Schedule 1 — Auction Rules
The ACCC objects to the following provisions of thection Rules.

Clause Content

4 Auction principles

5 Overview of how the auction works
6 Bidding activity

7 Excess capacity / capacity not sold
11 Grievance procedures

13 Auction premium rebate

2.3 Standard terms
The ACCC objects to the following clauses of tharstard Terms.

Clause Content

1.1 Defined terms: Harvest Auction Premium Rebldgyest Shipping
Period; Non-Harvest Auction Premium Rebate; Nonvidsr
Shipping Period,;

8.7 Auction Premium Rebate

The ACCC notes that Viterra has included as paitsdhuction Variation Notice an
amended version of its 2011/12 Season Storage &lli@nAgreement. As this
document relates to the export of grain that ishutk wheat, the ACCC provides no
comments because these matters fall outside tipe sfdhe 2011 Undertaking.




3 ACCC reasons

In accordance with clause 9.6 of the 2011 Undemntgkhe ACCC must provide
reasons for objecting to the proposed variatiomapiations and in issuing an Auction
Variation Notice, the ACCC must have regard toftators listed in clause 9.6(c) of
the 2011 Undertaking. These factors, and how €@ has had regard to each of
them, are discussed below. The ACCC'’s consideraticubmissions by Viterra and
other interested persons are discussed, wherearg|eagainst each of the other
specified factors.

The ACCC has concerns with the proposal set ouitarra’s Auction Variation
Notice, which are set out below. These concernsedegant to the specific factors
discussed further below:

= auction feature (i), that an auction should bepttiary means of allocating port
loading capacity at each Port Terminal. For theidance of doubt, “port loading
capacity” means the capacity that is made availapiterra to exporters to
enable the export of Bulk Wheat, barley and otlaigcommodities through the
Port Terminals

= auction feature (v), that slots should be allocétetthose clients that value them
most

= the object of Part IlIA of the CCA to promote thebaomically efficient use of
the infrastructure by which services are providbedreby promoting competition
in upstream and downstream markets.

The first concern is that it appears to the ACC& the auction mechanism contained
in the Auction Variation Notice may not come toarcome at all. In other
circumstances, the auction may reach a conclubigrthe outcome of the auction
may not reflect an efficient allocation of scareetapacity. That is, port capacity
that exporters are willing to pay a positive amdontwill not be allocated at the
auction.

This effect arises as a consequence of the impaebating the proceeds of the
auction to exporters. In the presence of the preghosbate, exporters can be expected
to base their demands for capacity at auction erb#sis of an ‘effective price’,

which is the difference between the auction priog e expected rebate for that slot.

In order for the proposed auction to achieve aiciefit allocation, the effective price
paid should increase until supply and demand abali@ance. However, while the
proposed auction mechanism ensures that the aygrimnincreases when demand
exceeds supply, the effective price may not in&edasll when demand exceeds
supply, or may continue to increase after demalisi$hort of supply. As a
consequence, although the auction may terminae efficient allocation, there is no
guarantee that the auction will terminate or vahntinate at an efficient allocation.

The second concern is that it appears to the AG@Cexporters may be able to
choose not to participate in the auction processnbvertheless secure scarce
capacity through the FIFS allocation mechanismneneircumstances of high
demand. The possibility of securing capacity thiotlge FIFS mechanism alters the




incentives on exporters to participate in the auncprocess, particularly for slots with
a high (effective) price and particularly for arperter which can be reasonably sure
of obtaining the allocation that it desires in FHES mechanism.

It appears to the ACCC that it may be possibldvégroposed auction design for an
exporter, at the point in an auction where the sgc®mand on high-priced slots is
relatively small, to bring the auction to a clogeviathdrawing demand in the
high-priced slots. This exporter may then be ablgetcure its demand through the
FIFS system, at no premium. Such an exporter \alehsecured high-priced capacity
at no premium, placing it at a competitive advaatager its rival exporters (who
have paid a high effective price for the same cigy)a@\t the same time, the exporter
may retain its auction allocation of low-priced aajy for which it expects to receive
a rebate.

For such a strategy to be successful, it appealetdCCC that the exporter must not
expect to lose too much capacity. This implies {aathe exporter’'s bid must be large
relative to the excess demand for a slot; (b) tii@iexporter can be reasonably certain
of the auction coming to an end; and (c) that ttgoeer can have an ability to

acquire capacity that is made available throughHIR& system.

In response to these concerns, RBB Economics, loalfbaf Viterra, provided a
submission outlining an alternative viéw.

RBB Economics raised certain objections to the eooa analysis underlying the
ACCC's concerns. RBB’s primary objection was thret temand and supply
scenarios under which the proposed auction wotulltofaeach an outcome, or where
it would reach an inefficient outcome, were un&aior unrepresentative. RBB
Economics suggested that the demand and supplytiomsdikely to arise in South
Australia are consistent with the proposed auataching an efficient outcome.

In response to these views, the ACCC makes thevioll points:

=  The views expressed by RBB Economics do not ch#rgeonclusion expressed
above, that, while the proposed auction systemimagrtain circumstances reach
an efficient allocation, it may in other circumstas not reach a conclusion, or in
other circumstances will not result in an efficiatibcation.

= In order for an auction to reach a conclusion latlare must be slots that are
initially undersubscribed to such an extent thatrttarket clearing price of those
slots is sufficiently negative to offset the postiprice for the oversubscribed
slots® It is the ACCC'’s view that the higher the demémuslots available
through the auction, the less likely this conditismo be satisfied. Even if there
are slots which are undersubscribed at the outgbe@uction, this does not
guarantee that the auction will reach a conclusion.

2 RBB Economics, Response to the ACCC's analyste@proposed Viterra port loading capacity
auction mechanism, 23 March 2012

% In order for the proposed auction to reach a amich, the sum of the market-clearing price foloa s
times the capacity available in that slot must Inegative number.
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= Demand for port terminal services may vary fromryteayear and as such it is the
ACCC'’s view that it does not have sufficient infation at this time to accept the
argument advanced that there is a strong likelittbatithe auction will in
practice reach an outcome. At the same timenibigossible to say that the
auction will not reach an outcome.

= |tis the ACCC's view that it is not possible, dretinformation currently available
to it, to conclude whether or not an efficient aute from the proposed auction is
likely. RBB Economics has modelled demand for wihpeat capacity in South
Australia using a number of simplifying assumptiddswever, it is the ACCC'’s
view that there is currently insufficient informati to form a view as to the likely
relevant demand and supply conditions. It is treeehot possible to conclude
with certainty that the proposed auction would aisvar would likely reach an
efficient allocation. Neither is it possible to dhat it will always reach an
inefficient allocation—only that this may occur asppears to have occurred in
recent auctions in Western Australia.

In conclusion, it is the ACCC's view that currentligere is insufficient information to
form a view as to the likelihood of the proposedtaun resulting in an inefficient
allocation, but that such an outcome is possibtieuthe proposed auction.

In addition to these two concerns, the ACCC ishefiiew that having regard to the
outcomes experienced in WA this season, the syatlapted in SA should, so far as
practicable be modified to avoid or minimise theesirable features of the CBH
auction model prior to the introduction of the aoictsystem in SA.

3.1 Auction features

Clause 9.6(c)(i) provides that the ACCC must hagard to whether the proposed
variations incorporate the features set out ingga@15(d) of the 2011 Undertaking.
Each of those features, and whether they have ineerporated into the proposed
variation is discussed in turn.

3.1.1 Clause 9.5(d)(i)

0] an auction should be the primary means of allegaport loading
capacity at each Port Terminal. For the avoidanteoubt, “port-
loading capacity” means the capacity that is madei@ble by the Port
Operator to exporters to enable the export of Bultkeat, barley and other
grain commodities through the Port Terminals;

In relation to clause 9.5(d)(i), the following pisins also appear at clause 9.5(d) of
the 2011 Undertaking:

For the avoidance of doubt, clause 9.5(d)(i) doesspnevent the Port Operator
from consulting with Major Users and the ACCC itat®n to potential
mechanisms to allocate:

(viii) Additional Capacity which is requested by exporter and becomes
available after any auction for use prior to thexhecheduled
auction;

11



(ix) a proportion of port-loading capacity as “bassad capacity” for
major exporters on an objective take or pay baaisj/or

(x) capacity that is “passed in” at auction on dfdrent basis,
in each case as part of the Auction System.

Viterra’s proposed auction system sets out thgial capacity will be made
available at either the harvest shipping periodianor one of two non-harvest
shipping period auctions. Capacity that is pagsed the conclusion of the harvest
shipping period auction and at the conclusion efsacond non-harvest shipping
period is proposed to be made available to expovterViterra’s first-in-first-served
(FIFS) system of capacity allocation. Capacity alfwicated during the first
non-harvest shipping period auction is rolled ithte second non-harvest shipping
period auction.

‘Additional capacity’ that becomes available folliony an auction either through
supply chain efficiencies or because exporters naweed bookings or returned
capacity to the stem is also made available to gegothrough the FIFS system.
Viterra’s proposal includes parameters whereblaftbtal of this type of capacity
exceeds 200K tonnes, then it will also be subeet $eparate auction.

3.1.1.1 Submissions

Viterra submits that ‘primary’ in this context medfirst in time’. Specifically
Viterra submits that:

...From our perspective, “primary” refers to the fewt (with the very
limited exception of “Additional Capacity”) clientannot make a FIFS
booking unless the relevant Capacity has already bectioned.
Accordingly, the primary way that Capacity is alibed is via auction. We
understand that, during consultation, certain pidints have highlighted
that, in the 2011/12 season, a large volume of CBphcity was allocated
through the FIFS system (with the suggestion thiaei majority of capacity
is allocated via FIFS, then FIFS is the “primary&timod of allocation).
However, in our view, this suggested interpretai®highly problematic and
unrealistic. Viterra has no control over the antamfrCapacity that is
actuallyacquired at auction (or, indeed, the amount thatibsequently
allocated at FIFS or via transfers). Viterra catyanake Capacity available
for purchase at auction, and clients can bid fat @apacity if they want it
and value it at that time (clients will either aogithe Capacity at the $5
Auction Fee or at the Auction Fee plus premiunméyt wish to). However, it
is possible that clients may decide they do nohwasacquire Capacity at
auction. In this situation, it is still in Vitersainterests (as an infrastructure
provider) to seek to fill that Capacity and recother costs of providing the
infrastructure. It is possible that in some yeawarly all Capacity will be
allocated at auction. In drought years, it is faeghat clients may choose
not to bid at auction. Provided that the first ofipnity clients have to
acquire their Capacity requirements (at the ptieg tare willing to pay) is at
auction, and bookings cannot be made under the §5t&m until they have

12



had this opportunity, then it is clear that thetaurcrepresents the primary
method of allocating Capacity.

Submissions from stakeholders include:

Emerald Group Australia Pty Ltd (Emerald):

We are disappointed, however to find that, desgitierra’s apparent commitment to the auction
system as the “primary” method of allocating scaog capacity, it has not taken any steps to
address the flaws in the auction system which reatefl themselves in the CBH auctions this
season.

To remind you, the CBH auctions experienced drammaithdrawals of demand after the
premiums had been bid up. This created a largetiqyaf what CBH call “overshoot” ie
unallocated capacity which was then allocated utfteFIFS system, thereby circumventing the
auction system as the “primary” method of capaalbycation and creating uneven supply chain
costs on exporters as a by-product.

Gavilon Grain Australia Pty Ltd (Gavilon):

With the intention being that the auction systemasigned to be the primary means of
allocating port capacity and based on the restdts the previous port capacity auctions held by
CBH for the 2011/2012 season, Gavilon suggestsangcheld quarterly in advance for

quarterly periods at a time to avoid the need tothe FIFS system.

Gavilon also suggests, that in an effort to avaiduosrences where the final result for any given
auction is that which is grossly undersubscribeerdfaving commenced grossly
oversubscribed, limiting the quantity which marketmay reduce their individual demand by on
a round by round basfs.

Grain Producers SA Ltd submits that there should bgstem in place to prevent
bidders withdrawing bids and then reverting to BS-basis.

Louis Dreyfus Commodities Australia Pty Ltd (Lolseyfus):

Louis Dreyfus Commaodities Australia Pty Ltd supgarteating an auction system for the
allocation of export capacity in South AustralMiterra has submitted a proposal for an auction
system modelled closely after the existing capamiigtion system utilized by CBH under its
current Access Undertaking. We previously exprésse support for CBH'’s auction system as
a fair and transparent method of allocating cagahitwever this support was challenged by the
experience last season.

The most recent auction cycle in WA highlightedngfigant shortcomings in the current CBH
auction rules. The auction process did not effityeallocate the capacity on offer despite a
significant excess of demand for capacity in thet fiound of bidding. Because the auction did
not achieve its intended function, millions of tafexport capacity were unable to be allocated
via the auction system. This unallocated capaeity subsequently offered First Come/First
Served (FCFS), which the ACCC has rejected asnagpyi capacity allocation mechanigm.

PentAG Nidera Pty Ltd:

* Viterra, email from Tim Krause, General Manageagic Planning: Grain to Kerry Leigh Taylor of
the ACCC, 28 February 2012.

® Emerald, Submission to ACCC Consultation papéfiagch 2012

® Gavilon, Submission to the ACCC Consultation papeviarch 2012

’ Louis Dreyfus, Submission to the ACCC Consultapaper, 9 March 2012
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PentAG does believe an auction system is curréintfypest method available to the industry for
primary allocation of capacity. This is not to kgt it is perfect, or that another method will
not become clearer in the future. This beliefasneliant on the auction method proposed
(ascending clock) being the most appropriate. W suggest that determining the allocation
through value is the fairest method available t§ us

Anonymous submission A

To avoid speculation and/or manipulation it is muito ensure that there is only one primary
method of allocating shipping capacity, this beting auction system. The subsequent
alternative that capacity can be secured undet IRirsFirst Served (FIFS) at a lower financial
risk leaves the auction open to manipulation wherhsnethod is in place as a secondary
allocator of capacity.’.

Anonymous submission B

We believe that Viterra has not provided a suffitigisincentive to clients to prevent the
common scenario where participants drop signifieatimes at crucial stages during an
auction. To counter this situation, Viterra openag should have the power to close the auction
at any point in time it considers it has the apild meet the specific demand profile.

We submit that all spare and additional capacibuthbe re-auctioned. We accept that Viterra
could hold an operation [sic] flexibility of apprioxately 5000 tonnes, but anything in excess of
that limit should always be offered to clients mauction°

In response to these submissions Viterra stated:

Viterra also notes the view expressed in some@stlbmissions that there are certain flaws in
relation to the current CBH system. However, thargiicisms relate to the CBH system, not the
capacity allocation and management system propogé&fiterra. There are a number of
significant differences between the capacity aliocasystem proposed by Viterra and that
implemented by CBH.!

In its submission accompanying the Auction Variatidotice, Viterra stated:

...the first-in-first-served system (which appliesand from a published time after the relevant
auction or auctions have taken place) is an ol clearly auditable booking system with each
client limited to five log-ins and each bookingtreted to one port terminal and one slot. This
places increased structural disciplines on bookiogsapacity not acquired at auction and
prevents one booking application from securingificant volumes of the available capactfy.

3.1.1.2 ACCC's view

It is the ACCC'’s view that the meaning of ‘primaiy’this regard is ‘first or highest
in rank or importance; chief; principaf.

8 pentAg Nidera, Submission to the ACCC Consultagiaper, 9 March 2012

° Anonymous A, Submission to the ACCC Consultatiapgr, 9 March 2012

% Anonymous B, Submission to the ACCC Consultatiapgs, 9 March 2012

1 Viterra, Introduction of Auction System, Respoissubmissions in relation the ACCC's
Consultation paper, 19 March 2012

2 viterra, Introduction of Auction System, Proposediations to Viterra’s Port Loading Protocols,
Standard Terms and Storage & Handling Agreemenkebfuary 2012, p.3

13 As defined in the Macquarie Australia’s Nationatiibnary “Primary”
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The intention of ‘Primary’ in this regard is thatpacity should first be allocated
through auction, and then only through any secgndiémcation arrangements for
capacity that is not demanded via auction. In piriaf high demand, where exporters
are willing to pay a premium for capacity, that aaipy should be allocated via the
auction mechanism, rather than the capacity bdiagaded initially through a
secondary mechanism (for example, one not basedica).

The ACCC's Draft Decision in relation to the assesst of Viterra's 2011
Undertaking stated that:

Capacity allocation arrangements include two mammonents:

= Primary allocation arrangements by with capacityat®ned between competing users and
which are broadly categorised as price (marketdjasenon price rationing.

= Secondary allocation arrangements or in seasonganaents that facilitate exporters
adjusting to any divergence between actual outcandsx ante planning regarding demand
for export capacity”

It is the ACCC'’s view that, in relation to discumsiof capacity allocation
arrangements for Viterra’s port terminals, ‘primagges not simply refer to first in
time.

The ACCC is of the view that the FIFS mechanismelgvant for allocating capacity
during periods of low demand, or where it is impicat to subject capacity to a
further auction having regard to Viterra’s legitidusiness interests.

However, as discussed above, it appears to the Ali&@&xporters may be able to
choose not to participate in the auction processnbvertheless secure scarce
capacity through the FIFS allocation mechanismneneircumstances of high
demand.

As noted in the submissions above, bidding behawbexporters in the recent
auctions held by CBH resulted in large volumeshalémand capacity being
allocated through CBH's FIFS system.

The ACCC acknowledges Viterra’s response to th@dgps’ submissions, that the
Viterra FIFS system, in contrast to CBH’s FIFS eyst places increased structural
disciplines on bookings for capacity not acquireduwction. However, the ACCC
notes that the key aspects of Viterra’s FIFS systeahpurportedly create the
increased structural discipline on exporters atamauded in the proposed PLPs.

For these reasons, the ACCC is currently of thevvieat Viterra’s proposal does not
incorporate a feature or features whereby an audithe primary means of
allocating port terminal capacity at each port teah

14 ACCC, Viterra Operations Limited Port Terminal @ees Access Undertaking Draft Decision, 11
August 2011, p. 54
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3.1.2 Clause 9.5(d)(ii)

(i) capacity should be defined on a consistent badisrims of metric tonnes
per month available at each Port Terminal and sdaeflect the total
Available Capacity volumes that appear in the cétydable published in
accordance with clause 10.2(a). For the avoidaoicdoubt, the total
Available Capacity volumes may change from timténe (subject to the
requirement to publish reasons set out in claus@ (b,

Clause 10.2 of Viterra’s 2011 Undertaking requwvésrra to publish an indicative
estimate of Available capacity for each port termhinAvailable capacity in this
regard means an estimate of, or guide to, the atayractical port terminal
capacity that may be available from time to timethe provision of services for the
exporting of bulk wheat and other grains.

Capacity is defined in the proposed PLPs as meahagapacity that is made
available by Viterra Operations to exporters tobdmshe export of Bulk Wheat,
barley and other Grain commaodities through a Pertminal Facility measured in
tonnes.

Clause 2.3(a) of the proposed PLPs requires thatrdiwill publish details of
Capacity on offer at an auction 10 days prior ®4gtart of that auction.

Clause 2.2(e) of the proposed PLPs requires thia¢ i€umulative amount of
additional capacity that has become available speet of the relevant year exceeds
200K tonnes, and the relevant parcel of additicapbcity that has become available
exceeds 50K, and there is more than 60 days prithret commencement of the first
day of the shipping slot then an auction will bé&dHer any additional capacity.

3.1.2.1 Submissions

Submissions from stakeholders to the ACCC raiseems with respect to the type of
capacity available at auction, either Export SelecExport Standartf.

Gavilon submits:

...the port capacity available at auction is not asged with the Export Select or Export
Standard products which Viterra currently offersrtarketers. Furthermore, it appears unclear
as to how Export Select and Export Standard wilbtiered to marketers in conjunction with the
proposed auction systeth.

Anonymous submission B states:

Viterra operates its network on the basis of twierahtive service arrangements. In essence, the
Export Select system provides for a full bundlepgpdy chain service and Export Standard allow
Viterra clients to be responsible for managemenhefaccumulation process (including freight)
from country sites to port.

15 Export Select is Viterra’s bundled service andudes both port terminal services and storage and
logistics services; Export Standard is port teringeavices only.
16 Gavilon, Submission to the ACCC Consultation papeviarch 2012
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We submit that the proposed auction system shouglorporate a transparent mechanism to
allow Viterra’s clients to acquire a full understiimg of the particular type of capacity that other
clients are bidding for at the auction. Ultimatelye particular logistics that will be required to
transport grain to port will impact the capacityght by the clients at auctidh.

PentAG Nidera submits:

Definition of capacity in any sense creates issiRentAG does not believe it is arguable that the
restriction on export capacity out of Australialige to the lack of capacity ex the spout.
Capacity is restricted by the link in the chaimich grain flows the slowest and that is
accumulation to port. Currently the ACCC allowsgevia to determine their export ‘capacity’
based on Viterra’s own infrastructure systems amgiress desires. Under the current definition
of capacity, if PentAG were to add to that infrasture system via the placement of rail or road
assets in South Australia, there is no systemdoeplet alone any expectation that Viterra would
increase their export ‘capacity’ to accommodateittieeease in grain accumulation to port. Itis
inherently uncompetitive and costs the grower astralia continues to carry out grain. To
suggest Viterra would not restrict capacity aiginot serve their interests ignores the
fundamentals of Viterra’s own dominance in theimo@ecumulation to port space and unfettered
ability to charge for service that cannot be effedy competed against.

Notwithstanding the above and while the currentcitire for determining capacity is in place,
the publishing of total, booked and available céyas necessary along with the publication of
the stem. .22

Grain Producers SA submits that:

The determination of capacity should reflect theazdty available in a previous year. Where capacit
varies to a previous year, an explanation mustrbeigied for the change in capactfy.

AGEA submits:

Capacity offered at auction should reflect the citpdhat is available to exporters to enable the
export of bulk grain. While the capacity tablepablished is adequate, care should be taken that
capacity offered and booked can be execut®d...

3.1.2.2 ACCC's view

The ACCC notes that the proposed PLPs do not esigrsste that Capacity to be
made available through auction reflects the Avdda&apacity published in the
Available Capacity table as required by the 201 déstaking. However, it is the
ACCC'’s view that the requirement of clause 10.2(the 2011 Undertaking, to
provide reasons for varying available capacity {@eld and the limitations on the
capacity that is not offered at auction as speatiiieclause 2.2(e) of the proposed
PLPs operate together to ensure that Viterra’'$ patd terminal capacity will be
made available through auction, with the exceptibtne additional capacity made
available due to operational reasons.

With regard to the submissions received from stakgrs, the ACCC notes that
clause 9.5(d)(ii) refers only to ‘total Available@acity’ and not ‘Export Select’ or
‘Export Standard’ capacity and accordingly it ig necessary for Viterra to

" Anonymous B, Submission to the ACCC Consultatiapgs, 9 March 2012

18 pentAG Nidera, Submission to the ACCC Consultagiaper, 9 March 2012

9 Grain Producers SA Ltd, Submission to the ACCC<Ditation paper, 9 March 2012
20 AGEA, Submission to the ACCC Consultation papevla@ch 2012
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distinguish between the two services. Viterra rlagose to do so for operational
reasons, however it is not relevant to the ACC®issaeration of the proposed
auction system. With regard to AGEA’s submissitie, ACCC notes that in
accordance with clause 10.2(a) of the 2011 UndexgakK/iterra is required to provide
an indicative estimate of the Available Capacitydach port terminal. The definition
of ‘Available Capacity’ in the 2011 Undertaking prdes a range of factors that may
impact on whether the port terminal capacity canlbmately delivered. If Viterra is
unable to supply contracted port terminal servites ACCC is of the view that this
is a matter to be resolved commercially betweerptrées involved.

The ACCC considers that Viterra’s proposed auctigstem incorporates the auction
feature at clause 9.5(d)(ii).

3.1.3 Clause 9.5(d)(iii)

(iii) subject to satisfying the Prudential Requiremeamid complying with the
Auction Rules, all bona fide clients should haveegnal opportunity to
participate in the auction process;

Prior to participating in an auction, exporters trerger a Registered Bidder
Agreement for Online Auctions with Tradeslot, wisdhe third party provider of the
auction to Viterr&! Auction participants are also required to emés an Auction
Participation Deed with Viterra.

Auction Rule 2 provides that each Bidder will bége as a registered bidder by
Tradeslot.

3.1.3.1 Submissions
With respect to this auction feature, PentAG hdmsrstied to the ACCC:

PentAG believes this is the most significant reasbg the government of the day recognised
the need for Port Access Undertakings. Whilstcibgt burden of an auction is notable, there are
steps that could be taken to reduce the cash barah exporters to allow all clients to

compete equally.?

3.1.3.2 ACCC's view

It is the ACCC'’s view that there appears to be neasonable restrictions on
participating in auctions for capacity at Viterrgasrt terminals. The issue of costs as
raised by PentAG do not preclude clients from paguditing in the auction.

Accordingly, the ACCC considers that Viterra’s pospd auction system incorporates
this feature.

L viterra notification N95640, allowed to stand 36\Wémber 2011
2 pentAG Nidera, Submission to the ACCC Consultagiaper, 9 March 2012
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3.1.4 Clause 9.5(d)(iv)

(iv) the auction should be conducted in a transparect @on-discriminatory
manner,

Auction rule 6.3(b) provides that the aggregate a&arfor each Lot during the
previous round will be displayed on the Online AoigtSystem. Past round data will
also be able to be viewed and downloaded from ithéibtory section of the Online
Auction System.

The ACCC understands that the identity of biddans] the quantities of each bid are
concealed until the final capacity allocation ibjshed on the shipping stem.
Clause 3 of Viterra’s proposed PLPs provides thahts’ bookings will be updated
on the shipping stem within one business day ofitfaisation of the auction. That
is, before ‘auction results’ are published. Vit&snaroposal further states that the
auction results, that is, the final prices and cépallocated, will be published within
three business days of the finalisation of theianct

3.1.4.1 Submissions
Viterra has submitted that:

Viterra provides a significant level of transpangand earlier information on its shipping
stem. This information provides substantial aasist to clients seeking to understand future
capacity availability or to trade or move sléts.

In terms of non-discrimination, Viterra has engag@eadeslot as an independent third
party supplier to conduct the auction. In relatiorthe resolution of any grievances
that arise during the auction, Viterra’s proposaludes an ‘Auction Review
Committee’ constituted by two Viterra representasiyonly one of whom possesses
voting rights), one trade representative and opeesentative from Tradeslot.

3.1.4.2 ACCC's view

The ACCC considers that Viterra’s proposal provisieficient transparency and
protection against discrimination during the corichfdhe auctions. Accordingly, it
is the ACCC'’s view that this feature has been ipocated in the proposed auction
system.

3.1.5 Clause 9.5(d)(v)
(V) slots should be allocated to those clients thati@ahem most

Viterra’s proposed auction system operates as dmenascending clock auction. In
brief:
(a) Viterra determines and publishes the port capasififlable in the exporting
season and the date and time for the commencerhérg auction

(b) All lots are opened for bidding and contested sieméously

3 viterra, Introduction of Auction System, Proposediations to Viterra’s Port Loading Protocols,
Standard Terms and Storage & Handling Agreemenkebfuary 2012, p.2
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(c) Bidders indicate how much capacity they would pasehin that slot at that
uniform price per tonne

(d) As long as total demand for one slot is higher tioaal supply, the uniform
price increases by one increment each round. &viny new round, bidders
are asked to submit a new volume bid at the neeegrer tonne. Bidders
are not permitted to increase the volume of thigis past the total capacity
requested in previous rounds.

(e) The auction ceases when across all slots, demarmapacity matches or is
less than supply

(H Following the auction, parties that export agagagiacity bookings acquired
at the auction are rebated back the auction premiurhe rebate is paid at a
flat rate of tonnes during either the harvest shigperiod or the
non-harvest shipping period.

3.1.5.1 Submissions

With respect to the auction design, and whetheadéapis allocated to the party who
values it most, Anonymous submission A states that:

...To ensure capacity is awarded to those who valoest, the capacity becoming available
within the ‘prompt’ [30-45 days within the slot apeg] window outside of auction acquirement
should still be awarded under the FIFS method. lasiedetermined market value (auction
premium) achieved at the preceding auction ford¢hevant Port / period would apply. Any
acquirement under such method would also be indiudthin the auction pool and rebate
process.

3.1.5.2 ACCC's view

The ACCC has analysed the auction design with megpavhether this auction
feature is incorporated and is currently of thewthat the rules allow for in demand
capacity to be allocated to parties who do notevélmost highly.

As noted above in section 3, the ACCC’s analysithefauction system proposed
shows that the auction design allows for port teahcapacity that exporters are
willing to pay a positive amount for may not beoalited in the auction (due to
withdrawal of bids that create an excess of sup@gpacity allocated through the
FIFS system is not necessarily allocated to th@egpwho values it most highly, but
rather is allocated based on which nominationasixesd first.

The ACCC therefore considers that this auctionuiesais not incorporated in
Viterra’s proposed auction system.

3.1.6 Clause 9.5(d)(vi)

(vi)  the Auction System should feature rules to cresiaakntives which
apply equally to all clients on booking in excesseasonably anticipated
requirements. For the avoidance of doubt, the iduckystem will satisfy
this requirement if it involves a mechanism to tekany auction
premiums paid by clients as part of the auctioncpss to users of the Port
Terminal on a pro rata basis;
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Viterra’s proposal includes, in a variation to$tandard Terms, an obligation on
Viterra to pay clients an auction rebate. Thewalton of that rebate sits in clause 13
of the Auction Rules and provides that auction puans, less the costs of running the
auction, plus any interest that accrues, are rdbdzdek pro rata to the exporters that
ship against capacity acquired at auction. Viterpabposal provides that the rebates
are calculated and paid at the end of each ofdneekt shipping period (1 October to
31 January) and the non-harvest shipping peridgéefuary to 30 September).

3.1.6.1 Submissions

In relation to the auction premium rebate, stakedisd made the following
submissions to the ACCC:

Anonymous submission B:

Given the operational characteristics of the poft&/allaroo and Thevenard, we submit that, by
Viterra applying the premium pool across dispapates, the rebates payable to clients will be
distorted to have the potential to provide an urddivantage to certain clients who are limited be
[sic] vessel size.

Due to the relevant operational characteristigsasf, demand for capacity would be reduced,
which in turn, will have the effect of reducing theemium that would be applied as compared to
shipping out of the major ports in the correspogdime period. The rebate would be fairer if it
took into account the particular client's Port us&g

PentAG Nidera submits that the auction premiumteetsanecessary but that
adjustments to the timing of payment of rebaterageired.

Grain Producers SA submits:

The auction premium rebate distributed on a pra baisis appears to be a disincentive to all
exporters, including Viterra, to purchasing morpagity than is reasonabf2.

Gavilon submits that:

The auction rebate should be calculated and pa&hoh auction round independent of the other
auctions. This will avoid the instance where megkewho buy capacity in one auction round at
a higher price are financially disadvantaged whthielomarketers purchase capacity in another
round at a lower price thereby reducing the auatidrate®®

AGEA submits that it does not have any commentherauction premium rebate
design, however, would like to see more frequegtrnts of the rebate and greater
transparency as to the auction costs.

3.1.6.2 ACCC's view

In its assessment of the 2011 Undertaking, the AGIOK the view that market
characteristics relevant to the view formed onappropriateness of particular
capacity management arrangements include the extevttich the incentive exists
for vertically integrated port terminal operatoospursue self preferential treatment.

24 Anonymous B, Submission to the ACCC Consultatiapgy, 9 March 2012
% Grain Producers SA Ltd, Submission to the ACCC<Idtation paper, 9 March 2012
% Gavilon, Submission to the ACCC Consultation papeviarch 2012
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The ACCC determined at that time that the $5 ndmrdable booking fee for
bookings in Viterra’s existing FIFS system did podvide a disincentive on Viterra’s
trading arm booking in excess of its reasonablycgrated requirements as it
essentially amounted to a transfer between diftgarts of Viterra in the event that
the capacity went unused. Viterra addressed the@€ concerns in this regard by
the inclusion of this auction feature.

In terms of the auction rebate, it provides a disittive on Viterra’s trading arm
booking in excess of its reasonably anticipatediregqents, because if Viterra does
not ship against booked capacity, the auction prempaid for those bookings will be
rebated back to those exporters who actually sdippleat is, a real cost is incurred
by Viterra.

Specifically, in its Final Decision to accept th&l2 Undertaking, the ACCC said:

The ACCC considers that this principle [clause @&¥)], and adoption by Viterra of a
mechanism similar to that currently operating inHC8auction system, whereby auction
premiums are distributed to shippers based on lsliaments, will operate as a real
constraint on Viterra’s trading arm (and other exg@s) booking in excess of its reasonably
anticipated requirements and that this is appromrtezaving regard to the objective of
providing for competition in markefs.

The rebate system prior to the 2011/12 CBH auctveas considered by the ACCC
and industr§’ as a likely effective constraint on Viterra (artier exporters)
overbooking capacity. However, subsequent anatlis@issed above has shown that
the impact of the rebate on bidding behaviour enghoposed auction may cause
undesirable outcomes.

While the ACCC considers that this auction feahae been incorporated into the
auction system proposal, as discussed above, ti@&CAtas concerns with the impact
of the rebate on bidding behaviour in the auctistesn as proposed.

3.1.7 Clause 9.5(d)(vii)

(vii)  rights purchased in the auction should be tradeabid transferable
between bona fide clients, subject to reasonaliesrelating to the
period of notice required to be given to the Popeator and the tonnage
and commaodity involved. Any transfer fee payablia¢ Port Operator in
relation to trades or transfers as between expartrould be cost-based.

In its 2011 Undertaking, Viterra introduced thelitgpfor exporters to trade or
transfer bookings between parties or move bookeg&een slots or ports. These
mechanisms have been modified marginally in thervét proposed auction system
and continue post the introduction of an auctibhe ACCC understands that these
mechanisms have been utilised a number of times simroduction in September
2011.

2 ACCC, Decision to accept Viterra’s Port terminaihdéces Access Undertaking, 29 September 2011,
p.31

2 See for example, Bunge Agribusiness Australially Submission to the ACCC'’s draft decision on
Viterra’s proposed 2011 Undertaking, 30 August 2011
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In addition to the mechanisms to move or transt&kings, Viterra, in its 2011
Undertaking, introduced an incentive to return unte@d bookings back to the
shipping stem by way of a partial refund if thapaeity was subsequently taken up by
another exporter.

3.1.7.1 Submissions
With regards to these mechanisms, anonymous sulbmidsstates that:

An effective secondary market can only operateuinapinion with an effective method of
transferring shipping slots. Consideration sha@ddously be given to a platform being created
that will facilitate transfer in the secondary metrk

Viterra’s submission accompanying the Auction Viaoia Notices states:

Viterra provides very significant flexibility to ieints once they have made a booking. There are
no limits to the number of times clients can tradenove bookings. Clients can also surrender
(and obtain a partial refund for) bookings andtgpkir bookings. Again this supports the
efficient allocation of capacity.

3.1.7.2 ACCC's views

These mechanisms were introduced following thesassent of the 2011
Undertaking have been slightly modified in Viteg@roposed auction system. Itis
the ACCC'’s view that these modifications are miaod for operational reasons.
The ACCC is of the view that Viterra has incorpeththis auction feature in its
proposed auction system.

3.2 Anti-discrimination — No hindering
Clause 9.6(c)(ii) provides that the ACCC must haagard to:

Whether the proposed variations would amount teeadh of the anti-discrimination
provision in clause 5.5 or the no hindering acgessision in clause 9.7.

Clause 5.5 provides that ‘in providing access td #ominal services, the Port
Operator must not discriminate between differenpligants or Users in favour of its
own Trading Division, except to the extent that¢bst of providing access to other
Applicants or Users is higher’.

Clause 9.7 provides that ‘the Port Operator, oetatfed Body Corporate of the Port
Operator, must not engage in conduct for the p@rpbdpreventing or hindering
access to the Port Terminal Services by any otlpgtiéant or User in the exercise of
a right of access under this Undertaking'.

3.2.1 ACCC's view

As discussed with respect to the auction featurég)eand (iv) the proposed auction
system allows all bona fide clients to have an Eqpportunity to participate in the
auction and the auction is conducted in a transpanmed non-discriminatory manner.
Accordingly, it is the ACCC'’s view that the auctieystem proposed by Viterra raises
no concerns with respect to these provisions.
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3.3 Consistency with other auction systems
Clause 9.6(c)(iii) requires the ACCC to have regard

The desirability of having a degree of consisteni other auction systems in Australia for
the exporting of Bulk Wheat, balanced with the needpply the system having regard to any
different characteristics of the Port Operator'smpions and the South Australian industry;

The auction rules proposed by Viterra are condistéth the CBH system in terms of
the rules of the auction that govern bidding betvawvduring an auction. The system
in its entirety does differ however in a numbemnafys:

= Auction timetable: Viterra’s system specifies ttiake auctions will be held per
season, each for shipping slots in a specified pereod; the CBH system
provides CBH with discretion to set an ‘auctionétable’ specifying the number
of auctions to be held and the time periods to wihey relate.

= Publication of the auction results: Both Viterraddhe CBH system publish
auction results, noting the price paid and the priogn of the available capacity
allocated at the auction. Viterra however upddgeshipping stem with details as
to which exporter acquired what capacity for albkings regardless of how far
out the shipping slot is; CBH only updates its pimg stem with details of which
exporter acquired particular capacity when a vassehmed, generally within 4-6
weeks of the commencement of the shipping slot.

= Unallocated capacity / Overshoot: The Viterra sysspecifies that if capacity is
not allocated at either the harvest shipping peaaction or the second non-
harvest shipping period auction, then that capasitgade available via its FIFS
system. Capacity not allocated in the first non#ast shipping period is rolled
into the subsequent auction. The CBH system pesvibat capacity not allocated
at auctiormaybe offered at a subsequent auction. Alternativielpay be offered
for booking under CBH’s FIFS system.

= Publication of available capacity: Viterra's FIF&®&m specifies that capacity
available will be published within specified timmarmes and bookings will be
accepted in relation to that capacity after a $getctime frame has passed. The
CBH systems allows for bookings to be accepted timespare capacity is posted
on its website. CBH’s Port Terminal Rules (equavellto Viterra’s PLPs) do not
specify a time frame for the publishing of availabbpacity.

=  FIFS booking system: Viterra’'s auction proposaliient on how its booking
system works, however Viterra has submitted that:

The first-in-first-served system (which appliesard from a published time after the relevant
auction or auctions have taken place) is an ol clearly auditable booking system with each
client limited to five log ins and each bookingtrised to one port terminal and one slot. This
places increased structural disciplines on bookiagsapacity not acquired at auction and
prevents one booking application from securingificant volumes of the available capacity.

# viterra, Introduction of Auction System Proposediations to Viterra’s Port Loading Protocols,
Standard Terms & Handling Agreement, 17 Februad220.3
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In contrast, the CBH system requires customersiong a Spare Capacity Booking
Form to the port operator at any time before teeday of the relevant shipping
window for which Spare Capacity is availaBleThe ACCC understands that each
Spare Capacity Booking Form allows exporters to inate four volumes of capacity
across different ports and shipping slots. Thes®$ are subsequently emailed to
CBH and there are no restrictions on the numbéurais attached to each email.

3.3.1 Submissions

Submissions received from stakeholders responditiget ACCC’s consultation

paper on Viterra’s proposed auction system, as ageflubmissions received by
Viterra during it's formal consultation period ragsignificant concerns with regards
to how the CBH auction system operated this pastse These concerns are
relevant as many stakeholders do not distinguisivden the CBH system and the
proposed Viterra system, or alternatively, do rastsider that the differences will
have a significant impact on bidding behaviour. aihstakeholders do acknowledge
the differences between the two systems, Vitemaigifications are seen as
improvements over the CBH model, however stakemslde not consider that these
modifications overcome the shortcomings or flawshef CBH model.

Submissions received by the ACCC:

Anonymous submission A

The Auction system as proposed does not provideagenough deterrent to speculative
bidding and/or manipulation.

We believe that there are alternative methodolatiascan be built into the proposed Auction
System to ensure a level playing field and pronaoteore competitive environment for all

EpRpC |
parties:

PentAG Nidera

Significant concerns exist regarding the mechansantriggers the ‘closure’ of the auction as
has been demonstrated in the last three CBH asctioming identical rules. Allowing a “single
half-month in a single port” slot to keep the emtiuction open allows massive incentive to
‘game’ with very little effective sanction for ametion participant. If Viterra ran an auction
tomorrow under their proposed system, there cdittleeexpectation that a different outcome to
the last three CBH auctions would océtr.

Emerald

Generally we are satisfied that Viterra has coneidlenost of the key issues and has
endeavoured to establish a workable and fair sysiéfa note that Viterra's level of
transparency of the shipping stem is superior &b ofi CBH.

We are disappointed, however, to find that, desgitierra’s apparent commitment to the auction
system as the “primary” method of allocating scgrod capacity, it has not taken any steps to

%0 CBH Auction Rules 4.2(b)
31 Anonymous Submission A
% pentAG Nidera
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address the flaws in the auction system which reatefl themselves in the CBH auctions this
season>

Anonymous submission B

We agree that limiting participants to 5 log-infféetively 5 slots) is a prudent approach given
that it should have the effect of placing more eagihand relevance on the auction. However,
Viterra needs to provide clients with more detaitéspect to the proposed process (i.e. when
can a participant re-apply after the 1st of thedihs are used}.

Louis Dreyfus

...Viterra has submitted a proposal for an auctisteay modeled closely after the existing
capacity auction system utilized by CBH under itsent Access Undertaking. We previously
expressed our support for CBH's auction systemfag and transparent method of allocating
capacity, however this support was challenged byettperience last season.

We do not see the results of this year's CBH audti® a failure of the auction concept, but more
as a failure of the specific rules governing bidgattivities...

LDC believes Viterra’'s proposed auction systenragpess towards the primary goal of
implementing the auction system to allocate shiggi@pacity in South Australia. The proposed
model, however, does not address the shortcomiintpe eanodel on which it was based. It
should be further refined to meet the needs ofrttiestry as highlighted in the recent
consultations held regarding changes to the cu@8ht systent>

AGEA

...AGEA supports the auction system as the most gu@te means of allocating capacity,
however, has some concerns that the system propgséiterra is similar to that of CBH in a
number of areas and that this has the potentiaftect some of the weakness that have been
highlighted in the CBH auction system...

The experience in WA provides a strong basis feniifying modifications to the system to
improve its fairness and efficiency.

In response to these submissions Viterra has stated

...Viterra has expressly committed in the new Pording Protocols to undertake a review and
to consult with industry participants after the 2013 harvest period, with a view to determining
what (if any) changes may further improve the aurctystem. Viterra will undertake this
review in the same good faith that it has demotedran the current process.

Viterra also notes the view expressed in some ssgiaris that there are certain flaws in relation
to the current CBH system. However, those critigiselate to the CBH system, not the capacity
allocation and management system proposed by ¥itéFhere are a number of significant
differences between the capacity allocation sygiezposed by Viterra and that implemented by
CBH.

% Emerald
3 Anonymous Submission B
% Louis Dreyfus
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Viterra also considers that it is not appropriatethe ACCC to use the processes under Viterra’'s
Access Undertaking, which were designed to fatdithe introduction of an auction system in
South Australia, to revisit issues that may haveearin a different State, in respect of one
previous season and under different auction andlpading rules. While Viterra understands
that certain industry participants consider thams®f their fellow exporters may have engaged
in ‘gaming’ conduct last season in Western Austtaliere is very real risk that some of the
proposals provided to the ACCC are so focussedevepting past conduct in Western

Australia, that they have lost sight of the primantgntion of the auction system and the actual
requirements of Viterra’s Access Undertakifig.

3.3.2 ACCC view

In response to the submission from Viterra, the Ad€of the view that the
experience in WA this season is a relevant factdhé decision making framework
for the ACCC for a number of reasons.

Firstly, the recent WA auction results demonsteatenefficient allocation of
capacity, in that large amounts of high demand cigpaere allocated through
CBH'’s FIFS mechanism and not necessarily to thasigs that valued the capacity
most highly. To the extent that the system progdseViterra is similar to the
system operated by CBH, the recent outcomes in YéAaelevant factor for the
ACCC.

Secondly, the ACCC is required to have regard écstibmissions of other interested
persons (as well as Viterra) pursuant to claus@E#\§ of the 2011 Undertaking and,
further the interests of persons seeking acceggeaa’s port terminal services under
s.44ZZA(3) of the CCA. As noted above, of the rsaemissions received from
stakeholders, all but one raised concerns wittotlieome of the auctions in WA this
harvest.

Clause 9.6(c)(iii) requires that the ACCC have rdda the desirability of having a
degree of consistency between auction systems strdlia for the exporting of Bulk
Wheat, balanced with the need to apply the sys@rmg regard to any different
characteristics of Viterra’s operations and thetBdwstralian industry.

Viterra has submitted an auction system that ggelgrconsistent with the CBH
auction system, in particular in relation to howaaction will be conducted. Further,
the record breaking harvest seen in WA this sedsesimilar to the record breaking
crop experienced in SA in 2010/11and the aboveaaeecrop in 2011/1%. In
addition, during the assessment of the 2011 Unkiags, the ACCC concluded that
the SA and WA markets were similar in terms of latkompetitive constraint on the
incumbent BHC's in providing favourable treatmemtheir own trading arms.

Given the similarities between the SA market aredWhA market this season, it is
somewhat desirable to have a degree of consisteteyeen the Viterra auction
system and the auction system operated by CBH. ederyhaving regard to the

% Viterra, Introduction of Auction System: Respotssubmissions in relation to the ACCC'’s
Consultation paper, 19 March 2012

3" ABARES, Australian Crop Report, February 20126p.1

% |bid, p.15

39 ACCC, Decision to accept Viterra Operations Pemtinal services Access Undertaking 28
September 2011, Appendix A
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outcome experienced in WA this season, and the issns from stakeholders, it is
the ACCC'’s view that the system adopted in SA sthos far as practicable, be
modified to avoid or minimise the undesirable feasuof the CBH auction model
prior to the introduction of the auction systenSif rather than relying on the review
mechanism proposed by Viterra.

3.4 Section 44ZZA(3) factors

Clause 9.6(c)(iv) requires that the ACCC have mgarthe matters set out in
section 44Z7ZA(3) of the CCA. In its decision tacapt Viterra’s 2011 Undertaking
the ACCC determined that the following matters.iA4ZZA(3) were of particular
relevance when assessing capacity management amangs:

= the objects of Part IlIA, including to promote theonomically efficient operation
of, use of and investment in the infrastructurenbych services are provided,
thereby promoting effective competition in upstreama downstream markéts

= the legitimate business interests of the provider

= the public interest, including the public interegshaving competition in markets
® the interests of persons who might want accedsetgérvice

= any other matters that the Commission thinks devaet.

As noted in the decision making framework at secBm®f this notice, the ACCC
considers other relevant matters are:

= the intention of the access test as it appeaitseiWheat Export Marketing Act
2008 (Cth)that BHC's provide fair and transparent accessstpart terminal
facilities to other exporters; and

= the operation of the auction system in Western rialiat only in so far as it is
relevant to Viterra’s auction proposal.

The ACCC is of the view that these matters areveglein considering Viterra’'s
proposed auction system, introduced pursuant tprbnvsions of Viterra’s 2011
Undertaking.

3.4.1 The objects of Part llIA

In relation to the objects of Part IlIA, in assagsthe 2011 Undertakings, the ACCC
determined that for a capacity allocation methodgpropriately allocate capacity it
should meet three key conditions. These are:

® transparency as to available capacity

“° The objects of Part IIIA also includes to proval&amework and guiding principles to encourage a
consistent approach to access regulation in eattlsiry.
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= reasonable flexibility for exporters to enable axean of booked capacity and

= at peak times, when demand for port terminal ses/ity grain exporters exceeds
available capacity, there are mechanisms to ertbate&apacity does not go
unused and that capacity goes to exporters thaé\viimost.

Two key market characteristics were considerecetcebevant to the view formed on
the appropriateness of particular capacity manageareangements in specific
market circumstances:

= the relationship between total port elevation cépand average annual and
seasonal demand for it

= the extent to which the incentive exists for vetlicintegrated BHC's to pursue
self preferential treatment — including hinderintber exporters from accessing
port terminal services.

This analytical framework is reflected in the aantfeatures at clause 9.5(d) of the
2011 Undertaking and was designed to ensure tlyataracity allocation method
met the objectives of Part lllIA including that ansgstent approach is taken with
respect to access regulation in the bulk wheat expaustry.

The final decision to accept the 2011 Undertakiages that

the ACCC is required to have regard to, among atiegters, the objects of
Part A, a relevant consideration under whiclthis efficient allocation of
capacity. This includes mechanisms to ensurettihatighput is maximised,
particularly at times of peak demand and that cép#&callocated to those
who value it most.**

For those reasons, it was important that the austystem implemented by Viterra
include mechanisms to ensure that capacity isatiakto those users who value it
most and that capacity does not go unused duringdseof constraints.

The ACCC's final decision stated that:

Auctions, by allocating capacity to users with ktghest willingness to pay,
will ensure that capacity is allocated to thoseaugéo value it the most,
resulting in an allocation which is allocativelyfieient.*?

The final decision further stated that:

It is the ACCC'’s view that the price mechanism ir@m in the auction
system will provide an adequate disincentive or& from booking in
excess of reasonably anticipated requirementsringgeof constraint. In
periods of constraint, which is the situation whigrere would be concern
about Viterra's trading arm overbooking, Viterr&rading arm would have to

*L ACCC, Decision to accept Viterra’s Port Termingésvices Access Undertaking, 29 September
2011, p.29
2 bid, p.30
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pay an auction premium determined by the markeigwit would forfeit if it
did not ship against its bookings.

Based on ACCC concerns outlined above at sectidrapears that the impact of the
rebate on the auction mechanism may underminesin@& operation of auction
pricing contemplated in the ACCC'’s final decisiordaas a result, the auction
mechanism may not produce a result and in the eliahthe auction does conclude,
there is no guarantee that it will conclude at fficient outcome.

Further, as discussed above, exporters may beabtzjuire high demand capacity
through the FIFS mechanism at no premium, meamhiaigdapacity is not necessarily
allocated to the exporter who values it most highly

It is the ACCC'’s view therefore that the auctiosteyn proposed may not result in the
efficient allocation of scarce port terminal seegccapacity and is inconsistent with
the objects of Part IlIA.

3.4.2 The legitimate business interests of Viterra

In its final decision to accept the 2011 Undertgkithe ACCC formed the view that it
was appropriate that the details of the auctiomgdegre the subject of detailed
consultation with industry. The ACCC recognisete¥fia’s legitimate business
interests in seeking to ensure that there are mtanded consequences resulting
from introducing an auction system too quickly.

The ACCC maintains this view with respect to thetaun system proposal.

3.4.2.1 ACCC's view

The ACCC acknowledges that it is in Viterra’'s l@gdte business interests for the
ACCC to ‘approve’ (or not object to) the proposediation introducing an auction

system, given the consequence of not being alpeotdade port terminal services to
its own trading arm.

Further, the ACCC acknowledges that it is in Viégregitimate business interests to
introduce the auction system as proposed givetette of investment from Viterra
to date.

However it is inconsistent with Viterra’s legitingalbusiness interests to introduce an
auction that may not result in an efficient usé&®port terminal infrastructure.

3.4.3 The public interest, including the public interest in having
competition in markets

It is the ACCC'’s view that an auction system tHiicates capacity efficiently and
incorporates effectively all of the features ofuda 9.5(d) of the 2011 Undertaking
will enhance competition in both the up stream wipeschasing market and the
market for the export of bulk wheat.

3 Ibid p.32
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As discussed above, it is the ACCC'’s view thatgieposed auction system may not
allocate capacity efficiently. It is the ACCC’sw that the inefficient allocation of
scarce port terminal capacity is likely to havestrichental effect on competition. An
exporter who acquires high demand capacity at@@emium is at a competitive
advantage to its rivals who have paid an auctiempum, in the upstream and
downstream markets of wheat purchasing and selling.

It is the ACCC'’s view that the current auction psegl may result in an inefficient
allocation which would be detrimental to competitia the upstream purchasing and
the downstream selling markets and is not in tH#ipinterest.

3.4.4 The interests of persons who might want access to t he service

The ACCC notes that a number of aspects of Vitepadposed auction system are in
the interests of exporters. These include tramsyrof auction results and the
independence of the auction system proposed.tHei&CCC’s view however that an
auction system that does not allocate capacitgiefftly is not in the interests of
access seekers as it provides little certaintgliation to acquiring capacity,
particularly if high demand capacity is allocatbcbugh the FIFS system.

The ACCC also objects to the following clauseshef proposed auction system
which it considers are not in the interests of as@eekers.

Clause 8.2 and 2.4 of the proposed PLPs

Clause 8.2 provides that Viterra will offer a carahal refund for capacity that is
surrendered by exporters, when that capacity isesyuently acquired by another
exporter. Clause 2.4 of the proposed PLPs provigEsViterra may decide to not
reoffer capacity that is surrendered to the shipgtem. In effect, these clauses may
act to the detriment of an exporter who surrendapacity to the stem and Viterra
decides to not reoffer that capacity.

While not noted in the PLPs, Viterra has submittead Viterra will pay the refund in
the event that returned capacity is not reoffecetthé¢ market. Viterra has advised
that it will make this clear to clients in futuremmunication$?

It is the ACCC'’s view that clause 2.4 should be adeel to ensure that when
exporters return unwanted capacity to the stem Vaiedra decides to not re-offer it
to market, then the exporter is not disadvantagedtd Viterra’s operational decision.

Clause 15 of the proposed PLPs

Clause 15 of the proposed PLPs provides that tletiduProvider (Tradeslot) will
disclose information about the Client and its pgvaition in the auction to Viterra and
that the company may publish this information.

The ACCC is of the view that the ability of Viten@arequest information from
Tradeslot regarding a client’s participation in thection is very broad and may in

“ Viterra, email from Tim Krause, General Manageafgic Planning: Grain to Kerry Leigh Taylor
of the ACCC, 28 February 2012.
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some instances include bidding strategies. hasACCC'’s view that this is not in the
interests of access seekers to require the disela§icommercial in confidence
information and it would be more appropriate toilithe type and nature of the
information being provided by Tradeslot to Vitetoeonly include information that is
necessary for Viterra to carry out its obligatiomsler the 2011 Undertaking.

Clause 11 — of the proposed Auction Rules

Clause 11 of the proposed Auction Rules sets @uptbcedure with respect to any
grievances that may arise with respect to the angtiocess. If exporters wish to
lodge a non-technical grievance, they must lodget#ication of intent during the
auction and then provide details of the grievamceriting by 5:00pm on the first
Business day following the ‘Auction end’.

Other provisions of the auction rules refer to Aaction Results Validation Date’
which appears as a defined term in the proposed BkRhe date that all auction
results are finalised by Viterra.

The ACCC is of the view that clause 11 will ben&fiim minor amendment to clarify
that written grievances must be lodged by 5.00prtherfirst business day following
the end of bidding. The ACCC considers it wouldrbthe interests of access seekers
to have certainty regarding the grievance procedure
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4  Decision

The ACCC has decided to issue this Auction Objachotice pursuant to clause
9.6(a) of the 2011 Undertaking in response to thetidn Variation Notice provided
by Viterra on 17 February 2012.

Based on the information before the ACCC at tmeetand having had regard to each
of the matters set out in clause 9.6(c) of the 20@dertaking, the ACCC objects to
the proposed variations to the PLPs and the Stdnideaims that are set out in section
2 of this document. As set out in section 3 o tioicument, reasons for the ACCC'’s
objections are that:

= Viterra’'s proposed variations do not incorporate fibllowing features as required
by clause 9.5(d):

(i) an auction should be the primary means of allogaport-loading
capacity at each Port Terminal. For the avoidanteoubt, ‘port-
loading capacity’ means the capacity that is madailable by the Port
Operator to exporters to enable the export of Biftkeat, barley and
other grain commodities through the Port terminals

and

(vi) Slots should be allocated to those clients thatevéhem most.

= |tis the ACCC's view that the auction proposal fartvard by Viterra may not
promote the economically efficient use of Viterrptat terminal infrastructure.

= Having regard to the outcomes experienced in Wé sbason, and the
submissions from stakeholders, it is the ACCC’sanirview that the system
adopted in SA should, so far as practicable, beifreddo avoid or minimise the
undesirable features of the CBH auction model.

The ACCC reached this decision following consuttativith Viterra and stakeholders
and having regard to each of the matters listeriainse 9.6(c) of the 2011
Undertaking.

33



