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Summary

This document details the Australian Competitiod @onsumer Commission’s
(ACCC's) decision to consent to the application mad&/ibgrra Operations Limited
(Viterra) on 20 April 2012 to vary its 2011 Port Termina&rces Access
Undertaking Application to Vary).

On 28 September 2011, the ACCC accepted from MitiPart 11lA access
undertaking in relation to the provision of pontngnal services to exporters of bulk
wheat 2011 Undertaking). The 2011 Undertaking requires Viterra to introd an
auction system in order to allocate port termirggdaxcity. On 17 February 2012,
Viterra lodged an Auction Variation Notice with tA€CC seeking to vary its port
loading protocols to introduce an auction systém. 11 April 2012, the ACCC
issued an Auction Objection Notice objecting to fibwen of the auction system
proposed. Pursuant to the existing 2011 Undertakiitgrra is required to, within 35
business days, lodge a Revised Variation Noticenaing the proposed auction
system to address the ACCC'’s concerns as set e IACCC’s Auction Objection
Notice.

In issuing its Auction Objection Notice, the ACC€kaowledged that Viterra had
acted in good faith in the development of its psggbauction system, but considered
that recent auctions in Western Australia usingtauttially the same auction design
as proposed by Viterra had highlighted a numberolblems which the ACCC
considered could also arise with the operationitérya’s proposed auction system.
The ACCC considered that more time should be giseaddress the issues in
Viterra’s proposed auction system before an aucy@tem is introduced in South
Australial In issuing its Auction Objection Notice, the ACG€@ted that it would

work with Viterra and the industry to ensure theg best possible auction system can
be introduced in South Australia.

Given the need for further industry consultationtlo® design of the auction system,
the ACCC recognised that this would involve extegdhe timelines set out in
Viterra’s access undertaking without penalty toe¥fia? As envisaged by the ACCC,
Viterra has applied to the ACCC for consent to waey2011 Undertaking in general
terms to:

» extend the timeframes in which Viterra must loddeeaised Variation Notice
» extend the final date by which Viterra must introd@n auction system
(thereby delaying the prohibition on Viterra prawigl port terminal services to

its own trading arm)

* make arrangements to reopen the shipping stenficst an first served (FIFS)
basis in the absence of an auction system

ACCC, Auction Objection Notice in response toeviia Operations Limited’s Auction Variation
Notice, 11 April 2012, available from the ACCC's lygite at www.accc.gov.au

2 ACCC, News Release, ‘ACCC to work with Viterraiaprove auction system for bulk wheat
exports’, 11 April 2012.



» give the ACCC wider discretion to withdraw the AinoatObjection Notice.

Under s. 44ZZA(7) of th€ompetition and Consumer Act 2010 (Cth) (CCA) the
ACCC may consent to the variation of an undertakintgthinks it is appropriate to
do so having regard to the factors set out in S{#)sThe reasons for the ACCC'’s
decision, having regard to those matters, areugdhdhis document.

The ACCC is of the view that the proposed variaiare appropriate as they:

» will allow more time and flexibility which is needdor Viterra to consider
and, in conjunction with industry, develop an aorctsystem that will allocate
scarce port terminal capacity more efficiently,réigy promoting the
economically efficient operation of and use of Wigés port terminal
infrastructure, thereby also promoting effectivenpetition in the upstream
wheat purchasing market and the downstream wheatremarket

» are in the legitimate business interests of Viteasathe variations will:

o allow more time which is needed in which to depedm effective
auction system

0 extend the date by which Viterra must introduceaction system
before the prohibition on Viterra providing pagtminal services to its
own trading arm comes into effect

o provide the ACCC greater flexibility to withdraweluction
Objection Notice

* arein the interests of access seekers as thdioasa

o allow for a more economically efficient, fair arrdrisparent auction
system to be introduced

o allow for consultation with industry to develop amction system

0 provide for the re-opening of the shipping stenthim event that an
auction has not been introduced.

Accordingly, the ACCC consents to Viterra’s apptica to vary its 2011 Port
Terminal Services Access Undertaking.



1 Background

Viterra Operations Limited\Jiterra) operates six bulk wheat grain terminals in South
Australia. Under th&Vheat Export Marketing Act 2008 (Cth) WEMA) Viterra is
required to satisfy an access test before it is tthexport wheat. Viterra has an
accepted access undertaking in place under PArbtithe CCA relating to the
provision of access to port terminal services fiar éxport of wheat for the purposes
of satisfying the access test under the WEMA.

On 28 September 2011, the ACCC accepted from MiteiPort Terminal Services
Access Undertaking?011 Undertaking) which requires that Viterra introduce an
auction system for allocating port terminal capaby 14 May 2012 (unless that date
is extended in accordance with the 2011 Undertgkibhe process set out in the
2011 Undertaking for the introduction of an auctsystem requires Viterra to lodge
an Auction Variation Notice, and includes the apifor the ACCC to object to all or
any of the proposed variations having regard ange of matters set out in the
Undertaking.

Viterra lodged its Auction Variation Notice on 1élfuary 2012. The ACCC issued
an Auction Objection Notice on 11 April 2012, olijag to some of the proposed
variations set out in Viterra’s Auction Variatiorobce. In objecting, the ACCC
acknowledged that Viterra had acted in good faitthe development of its proposed
auction system, but considered that recent auctiogestern Australia using
substantially the same auction design as propog&fiteérra had highlighted a
number of problems which the ACCC considered caldd arise with the operation
of Viterra’s proposed auction system.

The ACCC considered that more time should be giweaddress the issues in
Viterra’s proposed auction system before an auay@tem is introduced in South
Australia® In issuing its Auction Objection Notice, the ACG@ted that it would

work with Viterra and the industry to ensure thea best possible auction system can
be introduced in South Australia. Given the needddher industry consultation on
the design of the auction system, the ACCC receginisat this would involve
extendi4ng the timelines set out in Viterra's aca@sdertaking without penalty to
Viterra.

1.1 Consultation process

The CCA provides that the ACCC may invite publibsussions on an access
undertaking application, including an applicatiornvary an existing access
undertaking. The ACCC published a consultationagotin 19 April 2012 inviting
submissions on Viterra’'s proposed variations. TIKECA received four submissions
from interested stakeholders. Submissions have teaeived from:

* Australian Grain Exporters AssociatiohGEA)

ACCC, Auction Objection Notice in response toeviia Operations Limited’s Auction Variation
Notice, 11 April 2012, available from the ACCC's lygite at www.accc.gov.au

ACCC, News Release, ‘ACCC to work with Viterraitagprove auction system for bulk wheat
exports’, 11 April 2012.



* Emerald Group Australia Pty LtdE(nerald)
* Gauvilon Grain Australia Pty Ltd3avilon)
* Grain Producers SA Ltd3rain Producers SA).
Viterra’s application to vary its 2011 Undertakiagd other relevant materials,

including supporting submissions from Viterra amdblic submissions by interested
parties, are available on the ACCC'’s websitenatv.accc.gov.au/Viterra

If you have any queries about any matters raisebisndocument, please contact:

General Manager

Fuel, Transport & Prices Oversight Branch
Australian Competition and Consumer Commission
GPO Box 520

Melbourne Vic 3001

Phone: 1300 302 502
Email: transport@accc.gov.au
Fax: +61 3 9663 3699




2  Decision making framework

This chapter sets out the framework by which theC&has assessed Viterra’'s
application to vary its 2011 Undertaking.

2.1 Legal test for assessment

The test the ACCC applies in deciding whether tosent to the variation of an
undertaking is set out in s. 44ZZA(7) of the CCAuislIsection provides that the
ACCC may consent to a variation of an undertakirigthinks it appropriate to do so
having regard to the matters set out in s. 44ZZAT&E matters under this section
are:

» the objects of Part IlIA of the CCA, which are to:

o promote the economically efficient operation ofe w$ and investment
in the infrastructure by which services are prodidéereby promoting
effective competition in upstream and downstrearrketa

o provide a framework and guiding principles to enage a consistent
approach to access regulation in each industry

» the pricing principles specified in section 44ZZCA
* the legitimate business interests of the providéhe service

» the public interest, including the public intershaving competition in
markets (whether or not in Australia)

» the interests of persons who might want accedsetadrvice

» whether the undertaking is in accordance with aes& code that applies to
the service

e any other matters that the ACCC thinks are relevant

The ACCC has had regard to the pricing principfeecgied in s. 44ZZCA and
considers that they are not to relevant to Viteregplication. Viterra’s Port Terminal
Services are not subject to an access code.

The ACCC considers that the regulatory scheme ksttald by the WEMA, and the
rationale for the inclusion of the access teshadgtatute are, under s. 44ZZA(3)(e),
matters relevant to the current decision.



In particular, the ACCC acknowledges Parliamenttention in introducing the
access test, which was to ensure that accredifgaltexs provide fair and transparent
access to their facilities to other accredited etqrs’

The ACCC acknowledges that Parliament’s intentmprbomote competition in the
export of bulk wheat has various dimensions, inicigd

* the promotion of competition between marketergtieracquisition of bulk
wheat from growers

» the promotion of competition between exportershierexport of wheat from
Australia

* the concomitant promotion of competition for asatex products and
services, such as supply chain services and gresveices.

> Explanatory Memorandum, Wheat Export Marketintj Z008, p. 31.
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3

ACCC assessment

This chapter considers the proposed variationgplyag the test identified in
chapter 2.

3.1

Proposed variations

The proposed variations to the Undertaking seeaktend the timeframe by which
Viterra must introduce an auction system, increékesability in the process and to
specify arrangements for the reopening of the shgogtem prior to the introduction
of an Auction System.

Extensions to the timeframe by which Viterra mastdduce an auction system are
reflected by proposed variations:

Clause 9.6(f): extends the 35 Business Day time period in whiithrka is
required to submit a Revised Variation notice tadB@Siness days; provides
the ability for the ACCC and Viterra by agreemenfturther change the
period by which Viterra must submit a Revised Viaoia Notice; and extends
the date set out in clause 9.5(a) by which Vitentest have introduced an
auction system from a period of 67 days to a pesiol27 business days.

Clause 9.6(g): provides that the final date by which Viterra munstoduce an
Auction System will be extended to reflect the tiaide variations and will be
determined with reference to the dates by whicleva must submit and the
ACCC must respond to the Revised Variation Notice.

Clause 9.6(k): In the event that Viterra does not introduce attian system
by the ‘Final Date’ (as extended in accordance withproposed variations to
clause 9.6(f), i.e. 9 November 2012), the variaitinclause 9.6(k), seek to

0 extends the date from which Viterra will not beeatd provide Port
Terminal Services in respect of Bulk Wheat to itsdl' rading
Division to 1 February 2013.

o If the ‘Final Date’, the date Viterra must introguan Auction System
by, is on or after 24 January 2013 (by way of ghier agreement
between Viterra and the ACCC), Viterra will notdtae to provide
Port Terminal Services in respect of Bulk Wheats@wn Trading
Division 5 business days after the Final Date.

Clause 9.6(l) has been varied also to reflect tReldruary 2013 date and the
possibility that the ‘Final Date’ may extend beydn&ebruary 2013.

Greater flexibility is reflected in the variatiots

10



Clause 9.6(d): provides the ACCC with greater flexibility in igbility to
withdraw an Auction Objection Notice for any otlieason not just in the
circumstances when the reasons specified in tkgaet notice no longer exist
or have been addressed.

Clause 9.6(h): provides the ACCC and Viterra with more flexikylin

allowing Viterra to withdraw a Revised Variation i@ before 9 July 2012 if
submitted before 1 June 2012 and to submit a replant notice restarting the
ACCC's assessment period. It is intended to oveectira situation which
might arise if the proposed variation does not camteeeffect on or before 31
May 2012, with the result that Viterra would beigbt to submit a Revised
Variation Notice even if it is still working to d&atmine an appropriate
solution.

Clause 9.6(i): provides that Viterra will have the ability to nea&hanges to
the Revised Variation Notice to address specifaftdrg and/or procedural
issues raised by either the ACCC or Viterra upSduisiness Days prior to
the Revised Proposal Decision Date. The propoasgdtion also clarifies that
the ACCC assessment period does not restart iilagehis made to the
Revised Variation Notice pursuant to this provision

Proposed variations allowing for the reopeninghef $hipping stem are reflected in
changes to:

11

Clause 9.6(n): given the new timeframe, this provides that untgbgrwise
agreed between the ACCC and Viterra, Viterra woll accept any bookings
onto the shipping stem for shipment on or aftercioBer 2012, except in
accordance with clause 9.6(0).

Clause 9.6(0):

o Allows Viterra to open the shipping stem for alpexters after
16 August 2012 for shipment during the period 1dbet 2012 to
31 January 2012.

o Enables Viterra to open the shipping stem afteNaember 2012 to
accept bookings from all exporters for the 1 Felyrtia 31 April 2013
period if the Auction system has not been introduoy that date and
the date by which Viterra must introduce the Auttystem has not
passed. However, if subsequently the date by witdrra must
introduce an Auction System passes and Viterranbagtroduced the
Auction System, Viterra must cancel all non-exedBelk Wheat
Bookings by its Trading Division in respect of slethich occur for
the 1 February 2013 to 30 April 2013 period and mihke those



bookings available to other exporters and Viterflaading Division in
respect of grain commodities other than bulk wheat.

o If as at 12 November 2012 the final date by whidteiva must
introduce an Auction System has occurred and \Ateas not
introduced an Auction System, the shipping stem beage-opened for
the period 1 February to 30 April 2013 for otheperters excluding
Viterra in respect of Bulk Wheat and exportersunahg Viterra in
respect of non-Bulk Wheat Grain commodities.

* Clause9.6 (p): allows the arrangements of reopening the shippienm o
vary as part of the transitional arrangements geinothe Auction System,
however this will only occur if an Auction Systesmriot introduced by the
‘Final Date’ and an Auction System is introducedabgubsequent variation to
the Undertaking.

In addition to these changes, Clause 9.6(t) has imserted into the undertaking for
clarity and provides that an auction system wiltddeen to be introduced and
implemented if the variations to the Port LoadimgtBcols and Standard Terms
relating to the primary allocation of port-loadiogpacity by auction (including any
transitional arrangements) have taken effect (digss of the date on which the first
auction may be held). Clause 9.5 has been varieddore that cross references to
clause 9.6 are correct.

3.2 Submissions

The ACCC received four submissions from stakehsldéiterra also provided a
submission in support of its variation.

3.2.1 Submission from Viterra

Viterra submits that the proposed variations satisé criteria set out in s. 44ZZA(3)
of the CCA. Viterra submits that the proposed \teores:

» are consistent with the objects of Part IlIA of tBEA. Viterra submits: ‘The
timely transition to introduce a new and effectugction System — including
arrangements to enable exporters to obtain sufficiertainty in relation to
port terminal bookings so that they can implemhbairtrespective
accumulation and sales strategies -- will promlogegiconomically efficient
operation of, use of and investment in the Portrilieals. This will, in turn,
promote competition in markets for wheat exp6rts’

» are consistent with Viterra’s legitimate businegsiiests. Viterra submits that
the ACCC has previously recognised that it is witifiterra’s legitimate

® Application by Viterra Operations Ltd to vary 8811 Access Undertaking, p.10.
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business interests to be able to ensure that #neneo unintended
consequences resulting from introducing an aucy@tem too quickly, and
that it would be inconsistent with its legitimatedrests to introduce a system
that may not result in an efficient use of its gertninal infrastructure. It
submits that it is in its interests to facilitatéraely transition to enable the
introduction of an Auction System, including arrangents to enable exporters
(including Viterra) to have sufficient certaintyielation to capacity bookings
so that they can implement their respective accatiul and sales strategies

are consistent with the public interest, including public interest in having
competition in markets. Viterra submits that theatsgons will facilitate the
introduction of an Auction System that provides kally efficient outcomes
that promote competition. Viterra submits thatvaeations are also intended
to facilitate competition between all exportershe lead up to the
introduction of an Auction System by enabling ecuaatticipation and
ensuring timely access to bookings

are consistent with the interests of persons whghtwant access to the Port
Terminal Services. Viterra submits that additicimake to properly explore
potential solutions is in the interests of acceskers as a new and effective
auction system will address an industry wide pnoblEurther, the variations
to enable exporters to obtain certainty in relatmbookings are in the
interests of access seekers and the South Austgakn industry more
generally

are consistent with the other matters previoustyved as relevant by the
ACCC in relation to the Auction System. Viterra suts that the variations
provide a process which will enable Viterra, the@Cand industry
participants to consider and address the issuésiuthse in the context of the
recent auctions in Western Australia and are stersi with the intention of
the access test in the WEMA to provide fair andgparent access to port
infrastructure for third party exporters.

3.2.2 Submissions from third parties

The ACCC received four submissions from third patgkeholders.

Australian Grain Exporters Association

AGEA has expressed that it has no objection teredihg the timeframe by which
Viterra must introduce an auction system.

Emerald Group Australia Pty Ltd

Emerald Group Australia Pty Ltd stated in its sudsiun:



Emerald supports the extended time proposed tdideeal to Viterra, with
the expectation that the auction model that wiihutely be introduced by
Viterra at the end of this extended period willnegent an improvement on
the CBH model and minimise, if not eliminate, theljems that have beset
the CBH auction system this season.

We note that the practical impact of extendingtitme limit is that the
Viterra auction system will only apply to slots dahle from 1 February
2013, and in the meantime that first-come-firstredrsystem will apply.
While this is not ideal, we accept that in the lentgrm it is more important
that a robust auction model be developed for SAushtralian wheat exports.

Gavilon Grain Australia Pty Ltd

Gavilon submits that it ‘remain[s] committed to popting an auction system as a
means for allocating port capacity through Westaustralia and South Australia.’

However, it objects to the time extensions propdsethe variation:

Gavilon notes that the Auction Objection Noticeestiathat ‘the ACCC
considers that more time should be given to addhesssues in Viterra's
proposed auction system, which will involve indystrefore an auction
system is introduced in South Australia’. Howe@ayilon would not like to
see a repeat of the issues the industry experignaethtion to the opening
of the shipping stem for the 2011/12 harvest uad€irst In First Served
system and prefer to have the auction system ingaiad in time for the
2012/13 harvest.

Furthermore, the industry has put forward a nunab@roactive ways to deal
with some of the shortcomings of the system in WWluding more regular
auctions, methods of limiting ‘gaming’ and offerislippers more flexibility
to manage their slots.

Gavilon does not support the time extensions pregds Viterra’s
Application to vary Port Terminal Services Accesulertaking. Gavilon
believes that Viterra and the industry in geneealéhhad sufficient time to
implement an auction system and believe that fudieéays with the
implementation will again ultimately affect expate[sic] plans and
competition in SA for the forthcoming season.

Grain Producers SA Ltd

Grain Producers SA expressed that it has no objetdi the extension in time
requested by Viterra.

3.3 ACCC view

The ACCC is of the view that the proposed variatiare appropriate having regard to
the factors set out in s. 44ZZA(3) and submissiecsived from Viterra and
interested stakeholders.

" Emerald Group Australia, Re: Viterra’s applicattorvary 2011 Undertaking, 30 April 2012
14



3.3.1 Efficient operation of and use of Viterra’s port te rminal
infrastructure

As noted in the ACCC's decision to accept Viterr2041 Undertaking,it is the
ACCC'’s view that an auction system is an appropnmaéans for allocating scarce
port terminal capacity in South Australia and tiinet FIFS capacity allocation system
did not operate efficiently in periods of consttaihis the ACCC'’s view that an
efficient auction system will promote effective cpetition in the South Australian
market for wheat export by allocating scarce capdoithose exporters who value it
most. The introduction of an effective auction systwill therefore meet the objects
of Part llIA of the CCA by promoting the economigagfficient use of Viterra’'s port
terminal infrastructure and thereby promote effecttompetition in upstream and
downstream markets.

However, the auction system proposed by ViterigsiAduction Variation Notice is
substantially similar to the system used in thene®Vestern Australian auctions,
which have highlighted a number of problems with dperation of the system. As set
out in the ACCC'’s Auction Objection NotiCethe auction system proposed may not
result in the economically efficient use of Vitésr@ort terminal infrastructure

through allocating shipping slots to clients whéueathem most.

It is the ACCC'’s current view that the auction gystadopted in South Australia
should, so far as practicable, be modified to @wariminimise the undesirable
features of the Western Australian auction systém.

Extending the timeframe by which Viterra must idinoe an Auction System will
enable Viterra and the industry more broadly tostaer and resolve the issues with
the proposed auction system. The timings set oditarra’s current undertaking
would require Viterra to submit a Revised AuctioarMtion Notice by 31 May 2012.
The ACCC does not consider that this allows swghicitime for Viterra and the
industry more generally to properly consider tiseies raised in the ACCC’s Auction
Objection Notice and to prepare a revised propdsiditional time will also allow
Viterra to test proposals with industry to helpetesure that a modified auction
proposal will result in the efficient allocation pbrt terminal capacity. This view is
supported by Emerald’s submission.

Given the need to extend the timeframe by whiclenva must submit a Revised
Auction Proposal and the date by which an aucty@tesn must be introduced, it is
also consistent with promoting the efficient us&/dérra’s port infrastructure to

8 ACCC, Viterra Operations Limited Port Terminal @iees Access Undertaking Decision to accept,
29 September 2011, p. 2.

® Auctions held by CBH in September and Decembef 28ised concerns with respect to whether it
amounted to an efficient allocation of capacityrtRer information regarding the auction
outcomes is set out in the ACCC’s Auction Objattidotice in response to Viterra Operations
Limited’s Auction Variation Notice, published 11 Ap2012, p.27

10 ACCC Auction Objection Notice in response to MiiseOperations Limited’s Auction Variation
Notice, 11 April p. 11
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allow for Viterra to accept bookings under its emtr FIFS capacity allocation system
relating to shipments occurring up to the periaat thill be subject to an auction
system. Enabling Viterra to accept bookings fra@@ALigust 2012 for port terminal
capacity in the period 1 October 2012 to 31 Jan@aiB will ensure that capacity
does not go unused in the event that an auctidergyisas not yet been introduced.

It is the ACCC'’s view that additional time to modthe proposed auction system to
seek to ensure that an auction system will reaudhi efficient allocation of capacity
and providing for reopening of the shipping stenthi@ interim is appropriate having
regard to the first object of Part IlIA of the CCleing to promote the economically
efficient operation of, use of and investment ia ifrastructure by which services
are provided, thereby promoting effective compaitin upstream and downstream
markets.

3.3.2 The public interest, including the public interest in having
competition in markets

As stated above, the extended timeframe will aN6terra and industry to address
issues of efficiency with respect to Viterra’s pogpd auction system. An efficient
auction system will enhance competition in bothupstream wheat purchasing
markets and the market for the export of bulk whigaallocating scarce capacity to
competing exporters on the basis of willingnessayp. Increased competition in
these markets is in the public interest. The AC@0 aotes that the intention of the
access test as it appears in the WEMA is to profanieand transparent access to all
exporters. An effective auction system aligns ik intention of the access test.

As noted, additional time is required in order &wvelop an effective auction system
to ensure that third party access seekers arg¢abféciently acquire port terminal
services. Accordingly, the ACCC is of the view ttieg proposed variation to provide
additional time to develop an effective auctiontegsis in the public interest. This is
because an efficient auction system will enhancepatition in both the upstream
and downstream markets. The ACCC shares the viafit@fra that the variations are
in the public interest.

In addition, the proposed variations include areangnts to allow Viterra to accept
bookings on a FIFS basis until such time as an@uslstem is introduced. Such
arrangements ensure continuity in the bulk whepbexndustry in South Australia,
which in the ACCC'’s view is the in public interest.

3.3.3 Viterra’s legitimate business interests

The ACCC acknowledges that Viterra has acted irddaith in the development of
its proposed auction system. However, respondirtigeassues raised in the ACCC'’s
Auction Objection Notice will require Viterra anddustry to consider the issues
further and refine the auction system proposediiaerka’s Auction Variation Notice.

16



It is the ACCC'’s view that it is in Viterra’s legitate business interest that additional
time is provided in which to develop an effective@on system. It is incompatible
with Viterra’s legitimate business interests thme uction system be introduced
without being fully developed and tested. The premeaintroduction of an auction
system would expose Viterra as well as industigitainreasonable level of
uncertainty and risk.

The existing 2011 Undertaking, in effect, providest if Viterra has not introduced

an auction system by 15 August 2012, then it voll provide port terminal services
to its own trading arm from the next business adipWing that date, until such time
as the 2011 Undertaking is varied.

It is in Viterra’s legitimate business interestsiday the operation of this export
restriction given the extensions proposed in th@tians to the requirement to
introduce an auction system. It is the ACCC'’s vibat this is appropriate given that
Viterra has acted in good faith in the developnudnts proposed auction system and
the complexity of the problems with the proposectian system did not become
apparent until after the auctions held in Westeustfalia.

In light of the uncertainty of the timeframes byiaihan improved auction system
may be developed, it is within Viterra’s legitimdiesiness interests for the 2011
Undertaking to be extended and also to allow sdexdbility in those timeframes.

Viterra’s proposed variations provide additionakibility to the ACCC to withdraw
an Auction Objection Notice. It is the ACCC'’s vieghat this additional flexibility is

in Viterra’s legitimate business interests in ttet ACCC’s Auction Objection Notice
can be withdrawn in a broader set of circumstances.

3.3.4 The interest of access seekers

Notwithstanding the proposed variations may comtithe operation of the FIFS
system in the interim, the ACCC considers thatptoposed variation is in the
interests of exporters seeking to access the piasiructure as the extended
timeframe will provide an opportunity for Viterra introduce a more economically
efficient and fair auction system which will bettee benefit of access seekers. The
submission of Emerald supports the view that mione to introduce a more robust
auction system will benefit South Australian whegports in the longer term. An
improved auction system will increase certaintgxporters seeking access by
providing a fairer and more transparent system a/Bhipping slots are allocated to
users who value them most. In this respect thatranis are consistent with the
intention of the access test in the WEMA.

Additional time will allow Viterra to consult witindustry on how improvements can
be made to the auction system. Access seekergththis process will be able to
have direct input into the development of an imggystem and will be given
further opportunity to become familiar with the &an system.
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It is the ACCC'’s view that the proposed variati@ang also in the interest of access
seekers because they include transitional clabsg¢sliow Viterra to open its
shipping stem for bookings on a FIFS basis in thenethat an auction system is still
being developed. The ACCC shares the view heldibari that these transitional
clauses are in the interests of access seekergsdeetteey provide certainty to the
industry. Enabling exporters to make bookings fiiimAugust 2012 for port
terminal capacity in the period 1 October 2012Xa)l8nuary 2013 will ensure that
exporters are able to continue exporting wheatenduil efficient auction system is
being developed.

The ACCC notes that the submissions from both Eltherad Gavilon express
concern with respect to the continuation of theS-ystem for allocating capacity.
Emerald accepts however that in the longer telisritore important that a robust
auction model is developed for South Australian atlexports. Gavilon has
expressed concern that the continuation of the BJs&m may result in a repeat of
the issues the industry experienced in relatiahéocopening of the shipping stem for
the 2011/12 harvest under a FIFS systém.

The ACCC acknowledges Gavilon’s concerns with resfethe previous operation
of Viterra’s FIFS system but notes that the arramgyets for accepting bookings (or
re-opening the shipping stem) outlined in the ntamse 9.6(0) at clause 9.6(0)(iii)
are: the Port Operator will provide at least 5 Bass Days notice of the re-opening
of the Shipping Stem by publishing that notice preminent place on its website.

It is the ACCC'’s view that providing clear and sci#nt notice to exporters as to the
reopening of the shipping stem will reduce the agkhe same outcome as

experienced with respect to the 2011/12 harvestihgse. The ACCC notes that this
notice period was not a feature of Viterra’'s pregi¢-IFS capacity allocation system.

In addition, the ACCC notes that the variation setekre-open the shipping stem for
bookings during a limited period in the first inste, that is between 1 October 2012
and 31 January 2013. The shipping stem may beeaeal for further periods of
three months if necessary. So while the FIFSesystill be continued, it is
anticipated that it will be for a limited duratiodiiring a period of what has
traditionally been lower demand and accordingdlis the ACCC'’s view that any
negative impact on access seekers will be relgtslall and is necessary in order to
attempt to introduce a more efficient auction syste

1n March 2011, a large number of nominations wereived for shipping slots for execution after 1
October 2011. As a result of the bookings, made BiFS basis, capacity at Port Lincoln and
Port Adelaide Outer Harbour was reached for thé gbaping period of January to April 2012.
As a result of these bookings only Glencore aneérvidt were able to access port terminal services
at these two ports. The ACCC formed the view thistwas an inefficient allocation of capacity
and Viterra’s trading arm subsequently withdrewuanber of its own bookings.
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As noted in the ACCC'’s final decision to accept20d1 Undertaking, it is the
ACCC'’s view that the continuation of the FIFS systi@ South Australia is not
appropriate in South Australia. However, it is &@CC’s view that in the current
circumstances where an efficient auction systemyba® be introduced, it is in the
interests of access seekers to re-open the shig@ngon a FIFS basis while a more
efficient, fair and transparent auction systemegaioped.
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4  Decision

The ACCC decided on 9 May 2012 to consent to thelidation to Vary, which was
provided by Viterra on 20 April 2012. The ACCC rbed its decision following
consultation and considering the matters in s. #42Y of the CCA.
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