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Glossary
ACCC

Auction Objection Notice

Auction Features

Auction Variation Notice

CBH

CCA

Draft Revised Proposal

FIFS

PLPs

Revised Proposal

Standard Terms

Viterra

Viterra’s trading arm

WEMA

2011 Undertaking

Australian Competition and Consumer Commission

Notice issued by the AC@C/iterra pursuant to clause
9.6(a) of the 2011 Undertaking on 11 April 2012

Features listed in clauses 9i5¢d)(vii) of the 2011
Undertaking

Notice provided by Vitarpursuant to clause 9.5(b)(i) of
the 2011 Undertaking on 17 February 2012 — comtgini
Viterra’s initial auction proposal

Cooperative Bulk Handling Limited

Competition and Consumer Act 20(Txh) (formerly
known as th&@rade Practices Act 1974th))

Revised auction system pmamubject of industry
consultation, dated 7 June 2012, revised on 13 2002

First in, first served capacity allocationtsys

Port Loading Protocols — Schedule 2 to thd 201
Undertaking

The Draft Revised Proposal uddatea series of
variations to Viterra’s auction system, detailedhea
documents submitted to the ACCC on 12 July 2012

Port Terminal Services Agreemerfstandard Port
Terminal Services

Viterra Operations Limited (ABN: 88 007 5366) —
provider of port terminal services for the expdrbalk
wheat

Viterra Limited (ABN: 59 08562 130) — accredited
exporter of bulk wheat

Wheat Export Marketing Act 20@8th)

Port Terminal Services Access dallimg accepted by
the ACCC from Viterra pursuant to Division 6 of PHIA
of the CCA on 28 September 2011 (as varied from tne
time)




Summary

The Australian Competition and Consumer Commisé/AdCC) has decided to withdraw,
pursuant to clause 9.6(d) of Viterra’'s 2011 Undeng, the Auction Objection Notice issued
to Viterra Operations Limited (Viterra) on 11 Ap2012 in response to its Auction Variation
Notice. The ACCC has formed the view that inlal tircumstances it is appropriate to
withdraw the Auction Objection Notice after assegghe revised auction system detailed in
the Revised Variation Notice submitted by Viterra2st August 2012. The ACCC'’s reasons
are set out in this decision document.

This means that Viterra will operate an auctioaltocate capacity to its port terminal
services for the export of grain from its South #aisan port terminals. The first auctions are
due to be held in November 2012, to allocate capécim 1 February 2013 to 30 September
2013. The ACCC considers that the use of an austystem to allocate capacity is
appropriate and should allow for port terminal se#s to be used efficiently by ensuring that,
in periods of constraint, capacity is allocatethimse users that value it most.

In its consideration of Viterra’s access undertgkinder Part IlIA of th&€€ompetition and
Consumer Act 201(CCA) in 2011 (2011 Undertaking), which relategte provision of

port terminal services to exporters of bulk whéat, ACCC considered that Viterra’s first in,
first served (FIFS) system of capacity allocaticaswot appropriate. This view took into
account the circumstances likely to be faced bervdt over the term of the 2011
Undertaking, of expected capacity constraint amitéid competitive constraints to neutralise
the incentives for self preferential treatment biekfa.

As background, on 28 September 2011, the ACCC &eddmpm Viterra the 2011
Undertaking. The 2011 Undertaking requires Vitéorantroduce an auction system to
allocate port terminal capacity. The process tfohewed in order to introduce an auction
system is detailed in clauses 9.5 and 9.6 of tld 2ihdertaking and involves Viterra
changing its Port Loading Protocols (PLPs) andifsoftandard Terms pursuant to which it
provides port terminal services to exporters. Pnecess also included an ability for the
ACCC to object to all or any of the proposed vaoiad having regard to a range of matters
listed in clause 9.6(c) of the 2011 Undertaking.

On 11 April 2012, the ACCC issued an Auction ObtiNotice to Viterra. The reasons for
the ACCC'’s objections were set out in the Auctidmjeédtion Notice. In summary, they were
that:

= Viterra’s proposed variations in its Auction Varaat Notice did not incorporate the
following features as required by clause 9.5(dhef2011 Undertaking:

0] an auction should be the primary means of allocaport-loading capacity at
each Port Terminal. For the avoidance of doubgrtdoading capacity’
means the capacity that is made available by th# ®Gperator to exporters to
enable the export of Bulk Wheat, barley and otlmiamgcommodities through
the Port terminals

and

(v) Slots should be allocated to those clients$ iaéue them most.




= jt was the ACCC'’s view that the auction proposalfpuward by Viterra in its Auction
Variation Notice may not promote the economicafficeent use of Viterra’s port
terminal infrastructure

® having regard to the outcomes experienced in We#tastralia during the 2011/12
season, and the submissions from stakeholderssitiie ACCC'’s view that the system
adopted in South Australia should, so far as prabte, be modified to avoid or minimise
the undesirable features of the (then) CBH auatiodel prior to the introduction of the
auction system in South Australia.

It is the ACCC'’s view that the modifications to thection premium rebate and the inclusion
of business rules regarding Viterra’s residual FélySem set out in the Revised Variation
Notice make it more likely that:

= the auction will conclude, and will conclude atefficient outcome

= exporters will participate in the auction in orderacquire high demand capacity as
opposed to engaging in bidding behaviour in ordexdquire capacity through the FIFS
system.

The ACCC considers that the modifications set oubhé Revised Variation Notice go a
significant way towards mitigating the risks iddietl in the ACCC’s Auction Objection
Notice that the auction will fail to conclude, oillveonclude at an inefficient outcome.

The ACCC therefore considers it appropriate, irttadl circumstances, to withdraw the
Auction Objection Notice. The ACCC acknowledged thaeduced risk remains, given the
auction system is untested in practice, howevesidens in all the circumstances that it is
appropriate to withdraw the Auction Objection NeticThe ACCC notes that Viterra has
committed to conducting a review of the operatibthe auction system following
completion of the Harvest Shipping period endin@®i3. This review mechanism provides
an opportunity for Viterra to determine whether fumgher changes are necessary or
desirable.




1 Background

Viterra Operations Limited\Miterra ) provides port terminal services for the exporbolk
wheat at six grain terminals in South Australia. Z8nSeptember 2011, the Australian
Competition and Consumer Commissi&«CCC) made a decision pursuant to section
4477A(3) of theCompetition and Consumer Act 200Tth) (CCA) to accept an access
undertaking lodged by Viterr@Q11 Undertaking. Viterra submitted the 2011 Undertaking
in order to meet the access test provisions oftheat Export Marketing Act 20@8th)
(WEMA). The 2011 Undertaking provides for third partpesters to access the port
terminal services offered by Viterra.

The 2011 Undertaking requires Viterra to introdanoeauction system to allocate port
terminal capacity. The process to be followedriteo to introduce an auction system is
detailed in clauses 9.5 and 9.6 of the 2011 Unklieigeand involves varying Viterra’'s Port
Loading Protocols (PLPs) and/or its Standard Tgrarsuant to which it provides port
terminal services to exporters. This processialdades an ability for the ACCC to object
to all or any of the proposed variations havingardgo a range of matters listed in clause
9.6(c) of the 2011 Undertaking.

Pursuant to the process in the 2011 Undertakingrii lodged its Auction Variation Notice
on 17 February 2012. The ACCC issued an Auctiore@lgn Notice on

11 April 2012, objecting to some of the proposedateons set out in Viterra’s Auction
Variation Notice. Reasons for the ACCC'’s objectava set out in summary below.

In objecting to the Auction Variation Notice, th&€&C acknowledged that Viterra had acted
in good faith in the development of its proposedtiam system. However, the ACCC
considered that recent auctions in Western Auatrading substantially the same auction
design as proposed by Viterra had highlighted aberrof problems which the ACCC
considered could also arise with the operationitérxa’s proposed auction system.

The ACCC considered that more time should be gigeaddress the issues in Viterra’s
proposed auction system, in consultation with itgu®efore an auction system was
introduced in South Australia.

Viterra lodged its Revised Variation Notice pursutanclause 9.6(f)(ii) of the 2011
Undertaking on 24 August 2012.

1.1 The ACCC’s Auction Objection Notice

The ACCC issued its Auction Objection Notice onAldril 2012 objecting to the following
clauses:

Port loading protocols

Clause Content

2 How to make a booking

3.1 Update of Shipping stem




7(e)(ii) Viterra Operations will not accept any vegt to agree or move a Booking
to a Slot at a Port Terminal where: (ii) that Sin a Non-Harvest
Shipping Period and the second Auction in respetttad Non-Harvest
Shipping Period has not yet occurred.

8.2 Refund of booking fee

9(a)(viii) A client (Transferor) may transfer a Bong if the following conditions
are satisfied: (vii) where the booking relates ®&a in the Non-Harvest
Shipping Period, the second Auction in respechat Non-Harvest
Shipping Period has occurred.

15 Use of information

Auction rules

4 Auction principles

5 Overview of how the auction works
6 Bidding activity

7 Excess capacity / capacity not sold
11 Grievance procedures

13 Auction premium rebate

Standard terms

1.1 Defined terms: Harvest Auction Premium Rebldeayest Shipping
Period; Non-Harvest Auction Premium Rebate; Nonvidst Shipping
Period

8.7 Auction Premium Rebate

The decision making framework set out in the 20htiéftaking required that in issuing an
Auction Objection Notice, the ACCC had regard toreaf the matters set out in clause
9.6(c) of the 2011 Undertaking. Further detaitgareling these matters are set out in section
2 of this decision document.

1.1.1 ACCC reasons for issuing the Auction Objection Noti ce

Based on the information before the ACCC at thetand having regard to each of the
matters set out in clause 9.6(c), it was the ACGAEw that it was appropriate to object to
the proposed variations as described in Viterralst®dn Variation Notice. The ACCC'’s
reasons were set out in section 3 of the Auctioje@ion Notice. In summary, the reasons
for the ACCC'’s objections were that:




= Viterra’'s proposed variations did not incorpordte following features as required by
clause 9.5(d):

(i) an auction should be the primary means of allocaport-loading capacity at
each Port Terminal. For the avoidance of doubgrtdoading capacity’ means
the capacity that is made available by the Port @pm to exporters to enable
the export of Bulk Wheat, barley and other graimawodities through the Port
Terminals

and

(v) Slots should be allocated to those clients tadtie them most.

= |t was the ACCC'’s view that the auction proposdlfpuwvard by Viterra may not
promote the economically efficient use of Viterrptat terminal infrastructure.

= Having had regard to the outcomes experienced ist&kte Australia in the 2011/12
season, and submissions from stakeholders, the AiG@e&d the view that the system
adopted in South Australia should, so far as prabte, be modified to avoid or minimise
the undesirable features of the CBH auction model po the introduction of an auction
system in South Australia.

In addition to these key reasons for issuing thetida Objection Notice, four clauses in
Viterra’s Auction Variation Notice were identifidy the ACCC as not being in the interests
of persons who might want access to the servid¢esd provisions related to the payment of
the conditional refund in the event that Viterr@sh not to reoffer capacity that was returned
to the shipping sterhsharing of information between the independentiam@rovider and
Viterra? and the grievance procedure with respect to asputiés arising with respect to the
auction process.

In its assessment of the Auction Variation Notibe, ACCC identified a number of concerns
with the proposed auction system.

The first concern was that it appeared to the AGIEAE the auction mechanism contained in
the Auction Variation Notice may not come to ancomte at all. In other circumstances, the
auction may reach a conclusion, but the outcombeoauction may not reflect an efficient
allocation of scarce port capacity. That is, paqpacity that exporters are willing to pay a
positive amount for will not be allocated at thet@an.

This effect arises as a consequence of the impaebating the proceeds of the auction to
exporters. In the presence of the proposed rebaperters can be expected to base their
demands for capacity at auction on the basis &éféective price’, which is the difference
between the auction price and the expected rebatidt slot.

In order for the proposed auction to achieve aiciefft allocation, the effective price paid
should increase until supply and demand are imisalaHowever, while the proposed

auction mechanism ensures that the auction primeases when demand exceeds supply, the
effective price may not increase at all when denawbeds supply, or may continue to

! Clauses 8.2 and 2.4 of the proposed Port Loadiomévls submitted as part of the Auction Variathdotice.
2 Clause 15 of the proposed Port Loading Protoadisnitted as part of the Auction Variation Notice.
% Clause 11 of the proposed Auction Rules submétegart of the Auction Variation Notice.




increase after demand falls short of supply. Asmsequence, although the auction may
terminate at an efficient allocation, there is mamntee that the auction will terminate, or
will terminate at an efficient allocation.

The second concern was that it appeared to the AtB&&xporters may be able to choose
not to participate in the auction process, but néeéess secure scarce capacity through the
first in, first served (FIFS) capacity allocatioreaimanism, even in circumstances of high
demand. The possibility of securing high demarghcay through the FIFS mechanism
alters the incentives on exporters to participaténé auction process, particularly for slots
with a high (effective) price and particularly fan exporter which can be reasonably sure of
obtaining the allocation that it desires in the &Haechanism.

It appeared to the ACCC that it may be possiblaénproposed auction design for an
exporter, at the point in an auction where the sxcemand on high priced slots is relatively
small, to bring the auction to a close by withdregvdemand in the high-priced slots. This
exporter may then be able to secure its demandghrthe FIFS system, at no premium.
Such an exporter will have secured high-priced ci&pat no premium, placing it at a
competitive advantage over its rival exporters (Whawe paid a high effective price for the
same capacity). At the same time, the exporter ret@yn its auction allocation of low-priced
capacity for which it expects to receive a rebate.

These concerns are discussed further in Chaptethsadecision document and the full
reasons for the ACCC'’s decision to object are daonathinAuction Objection Notice in
response to Viterra Operations Limited’s Auctiorrigion Notice available on the ACCC'’s
website at www.accc.gov.au/Viterra

1.2 Consultation process

On 13 June 2012, Viterra provided a ‘Draft ReviBedposal’ which outlined in principle
how Viterra proposed amending its auction systenosein the Auction Variation Notice.

The ACCC and Viterra held joint industry meetings\aterra’s Draft Revised Proposal in
Adelaide and Melbourne on 20 and 27 June 2012 c&sply. The purpose of the industry
consultation was to explain why the ACCC issuedAbetion Objection Notice, Viterra’s
changes to the proposal set out in the Auctionafimm Notice aimed at resolving the issues
identified by the ACCC and to get industry’s preahiary views on Viterra’'s Draft Revised
Proposal.

Following those meetings, based on feedback reddreen industry, Viterra made further
modifications to the Draft Revised Proposal inchgdproviding for the publishing of an
indicative, estimated snapshot of the rebate perdayable relevant to the issue of
uncertainty with respect to the rebate calculatibnaddition, Viterra increased the amount
of capacity that could be withdrawn by exporteramy one round from 50 000 tonnes to
110 000 tonnes. Viterra provided its Revised Psapancluding these changes, to the
ACCC on 12 July 2012.

The ACCC published a consultation notice on 20 200/2 inviting submissions on Viterra’s
Revised Proposal. The ACCC received four submissimm interested stakeholders.

On 24 August 2012, Viterra submitted its Revisediateoon Notice pursuant to clause
9.6(f)(ii) of the 2011 Undertaking.
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As the Revised Variation Notice is substantially Hame as the Revised Proposal provided to
the ACCC on 12 July 2012, and which was the sulgertdustry consultation conducted by
the ACCC between 20 July 2012 and 3 August 20B2AMBCC did not consult further on the
Revised Variation Notice.

Differences between the Revised Proposal and thes@&eVariation Notice are discussed at
section 3.4 of this decision document.

In making its decision to withdraw its Auction Otjen Notice, the ACCC has had regard to
submissions received from stakeholders with reqpe¢iterra’s Revised Proposal.

Viterra’s Revised Variation Notice and other reletvanaterials including supporting
submissions from Viterra and public submissiongifinterested parties, are available on the
ACCC website at www.accc.gov.au/Viterra.

11



2  Decision making framework

This chapter sets out the framework by which theC&has assessed Viterra’s Revised
Variation Notice.

2.1 Withdrawal of the Auction Objection Notice
Clause 9.6(d) of the 2011 Undertaking provides:that

The ACCC may withdraw a draft notice issued undiense 9.6(b) or an Auction Objection Notice if it
becomes aware that in all the circumstances tnsaspecified in the relevant notice no longestexi
those reasons are addressed, or for any othemreaso

In determining whether to withdraw the Auction Qttjen Notice, the ACCC has assessed
the Revised Variation Notice against each of tlasaas referred to in section 3 of the
Auction Objection Notice (summarised in section.lL.dbove), to determine if the reason no
longer exists or has been addressed. The ACCalsasonsidered whether it is appropriate
to withdraw the Auction Objection Notice for anyhet reason.

The ACCC's reasons referred to in section 3 ofAbetion Objection Notice were based on
particular matters to which the ACCC was requietdve regard under clause 9.6(c) of the
2011 Undertaking.

In deciding whether it is appropriate to withdrdwe tAuction Objection Notice, the ACCC

has also had regard to the other matters refesreddlause 9.6(c) of the 2011 Undertaking,
including whether the Revised Variation Notice aghele incorporates the features set out in
clause 9.5(d).

As noted in the Auction Objection Notice, in deaglito issue an Auction Objection Notice,
the ACCC had regard to the following matters, parguo clause 9.6(c) of the 2011
Undertaking:

= whether the proposed variations incorporate thiufea set out in clause 9.5(d) of the
Undertaking, which are:

» an auction should be the primary means of allogatiort loading capacity at each
Port Terminal. For the avoidance of doubt, “podding capacity” means the
capacity that is made available by Viterra to exgrsrto enable the export of Bulk
Wheat, barley and other grain commaodities throinghRort Terminals

= capacity should be defined on a consistent bagerims of metric tonnes per month
available at each Port Terminal and should retleetotal Available Capacity
volumes that appear in the capacity table publishedcordance with clause 10.2(a).
For the avoidance of doubt, the total Available &aty Volumes may change from
time to time (subject to the requirement to pubtistisons set out in clause 10.2(b))

= subject to satisfying the Prudential Requirements@mplying with the auction
rules, all bona fide clients should have an egpabatunity to participate in the
auction process

» the auction should be conducted in a transparehhan-discriminatory manner

12



= glots should be allocated to those clients thatergiem most

» the Auction System should feature rules to cremi@ckntives which apply equally to
all clients on booking in excess of reasonablycpdited requirements. For the
avoidance of doubt, the Auction System will sati$fig requirement if it involves a
mechanism to rebate any auction premiums paidibgitslas part of the auction
process to users of the Port Terminals on a pebasis

= rights purchased in the auction should be tradesatdetransferable between bona fide
clients, subject to reasonable rules relating ¢optbriod of notice required to be given
to the Port Operator and the tonnage and commuouibjved. Any transfer fee
payable to the Port Operator in relation to tramtetsansfers as between exporters
should be cost based

= whether the proposed variations would amount teeadh of the anti-discrimination
provision in clause 5.5 or the no hindering acqassision in clause 9.7 of the
Undertaking

= the desirability of having a degree of consistewii other auction systems in Australia
for the exporting of Bulk Wheat, balanced with tiezd to apply the system having
regard to any different characteristics of Vitesraperations and the South Australian
industry

= the matters set out in section 44ZZA(3) of the O@i#ich include:

» the objects of Part IlIA of the CCA, which are ppomote the economically efficient
operation of, use of and investment in the infrattire by which services are
provided, thereby promoting effective competitiarupstream and downstream
markets; and provide a framework and guiding ppled to encourage a consistent
approach to access regulation in each industry

= the pricing principles specified in section 44ZZCA
» the legitimate business interests of the providen® service

= the public interest, including the public intergshaving competition in markets
(whether or not in Australia)

» the interests of the persons who might want adceg® service

» whether the undertaking is in accordance with aes& code that applies to the
service

» under s 44ZZA(3)(e) any other matter that the AGBEsiders relevant; and
= any submissions by Viterra and/or other intereptd@ons.
In making its decision to issue the Auction ObjectNotice, the ACCC considered:

= the operation of the auction system in Western ialiatin so far as it was relevant to
Viterra’s auction proposal; and

13



= the intention of the access test in the WEMA, #watredited exporters that own, operate
or control port terminal facilities provide fair dtransparent access to its facilities to
other accredited exporters,

as matters relevant to the assessment of Vitgorajsosed auction system, pursuant to
section 44ZZA(3)(e).

In having regard to the matters referred to in £4a9.6(c) of the 2011 Undertaking in
deciding whether it is appropriate to withdraw #aection Objection Notice, the ACCC
considers it appropriate to have regard to these saatters.

In determining whether to issue the Auction ObattNotice, or to subsequently withdraw
the Auction Objection Notice, the ACCC had regardhie following matters in section
4477A(3), and determined they were not as releirattie consideration of Viterra’'s
proposed auction system:

= the pricing principles specified in section 44ZZCA

= whether the undertaking is in accordance with aes& code that applies to the service.

14



3 Revised Variation Notice

Pursuant to clause 9.5 of the 2011 Undertakinggr¥étis required to introduce an Auction
System to allocate port terminal capacity by vagyis PLPs and/or Standard Terms. The
Revised Variation Notice is intended to addressghees raised by the ACCC in the Auction
Objection Notice issued in response to Viterra’s#an Variation Notice.

3.1 Auction Variation Notice

Viterra’s Auction Variation Notice was providedrmajor users and the ACCC and
published, pursuant to clause 9.5(b) of the 201dddiaking, on 17 February 2012. The
complete Auction Variation Notice is available tve tACCC’s website at
Www.accc.gov.aulviterra

In summary, the auction system detailed in the iacvariation Notice included:

a) An online ascending clock auction operated by @ tparty provider, Tradeslot Pty
Ltd. Tradeslot also operates the auction in Wasterstralia. In brief:

() Viterra determines the amount of capacity availalé subsequently
publishes an auction catalogue. The date anddfreach auction and the
capacity on offer will be published at least 10ibeass days prior to the
commencement of the auctidiCapacity will be offered in lots, within 14 to
16 day shipping slots.

(i)  All lots made available for auction are contestiedultaneously.

(iif) Capacity in each slot is offered at a per tonnéouami price across all bidders.
Bidders bid how much capacity they are willing toghase in respect of a lot
at the stated auction fée.

(iv) As long as total demand for one slot is higher titodal supply, the uniform
price increases by one increment each round (Wwetekception of the first
and second rounds when there is no auction prigegehbetween rounds).
With every new round, bidders are asked to subméva volume bid at the
new price per tonné.Bidders are not permitted to increase the volofrtaeir
bid past the total capacity requested in the pressrounds; however, bidders
are able to move bids from lot to lot (across pbesross slots).

(v) The auction ceases when, across all slots, denoarmdpacity matches or is
less than supply.

b) three auctions: the first auction for port termiocapacity for the period 1 October to
31 January (Harvest Periotf)iwo sequential auctions for port terminal capafuty
the period 1 February to 30 September (Non-haResbd). Capacity not acquired

* Viterra, Port Loading Protocols submitted as péthe Auction Variation Notice, clause 2.3(a);
Auction Rule 3
® Viterra, Auction Rules submitted as part of thecthon Variation Notice, Rule 4(b)
f;Viterra, Auction Rules submitted as part of thecthon Variation Notice, Rule 4(d)
ibid
8 viterra, Auction Rules submitted as part of thec#hen Variation Notice, Rule 4(e)
° Viterra, Auction Rules submitted as part of thec#hen Variation Notice, Rule 4(b)
Yviterra, Port Loading Protocols submitted as p&the Auction Variation Notice, clause 2.2(a)
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during the first non-harvest period auction wouddnbade available during the second
non-harvest period auctidh.

c) Exporters may provide a proxy bid to Tradeslohatheginning of an auction. Proxy
bids can be modified or replaced and are overridgea live bid™?

d) a FIFS system for capacity not acquired at eitheffirst Harvest Period auction or
the second Non-harvest Period auction to be maaiéahie to clients? Viterra was
required to publish details of available capacitthuw specified timeframes following
the auction and would only accept nominations feifey the passing of a specified
time period after these details were publisHed.

Viterra included in a submission additional detdiits FIFS system, including, for
example, that exporters would be limited to onlpkiag one slot at one port per
nomination. These rules were not included in thetiom Variation Notice®

e) auction premiums to be rebated back to exporteadlat rate per tonnes shipped,;
auction premiums accumulated during the Harvesb®eauction are rebated back to
exporters who shipped bulk wheat during the HarResiod; auction premiums
accumulated during the Non-harvest Period auctionlévbe rebated to exporters
who shipped during the Non-harvest Period. (Exgenivho failed to ship against
capacity acquired at auction do not receive a eeivatelation to that capacity’)

In addition to the above auction system proposederAuction Variation Notice, Viterra
proposed the inclusion of the following provisiaond the PLPs.

Following completion of the second Auction in respef the February to September 2013
Non-Harvest Shipping Period (i.e. in early 2013ijteXfa Operations will conduct a review
and seek feedback from its Clients in relatiorhi ¢peration of the Auction system with a
view to determining whether any changes to the idnctystem are necessary or desirable.
Viterra Operations will communicate with Clientsrelation to that review and the outcome
of the review!’

The ACCC objected to the Auction Variation Notice the reasons in section 3 of the
Auction Objection Notice, outlined above in Chaptesf this document.

3.2 Draft Revised Proposal

For the purpose of informal industry consultation,13 June 2012, Viterra provided a Draft
Revised Proposal.

The Draft Revised Proposal proposed modifying tietian system set out in the Auction
Variation Notice by making the following changes:

1 Viterra, Port Loading Protocols submitted as pathe Auction Variation Notice, clause 2.2(b)

2 vjiterra, Auction Rules submitted as part of thec#len Variation Notice, Rule 8

13 Viterra, Port Loading Protocols submitted as pathe Auction Variation Notice, clause 2.2(a)

1 Viterra, Port Loading Protocols submitted as pathe Auction Variation Notice, clause 2.4

13 viterra, Introduction of Auction System, Proposediations to Viterra’s Port Loading Protocols, rétard
Terms and Storage and Handling Agreement, 17 FepR@ 2, p. 3

18 viterra, Auction Rules submitted as part of thec#an Variation Notice, Rule 13; Standard Termapsk 8.7

" Viterra, Port Loading Protocols submitted as p&the Auction Variation Notice, clause 14(b)
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Treatment of the Auction Premium

= The Auction rebate will be calculated by referetaa full season with all auction
premiums paid in respect of all auctions in thevaht season included in the rebate
pool.

= The rebate pool will be distributed to exporteraagordance with a specified formula
that has the effect of ensuring that the rebapaig to exporters that buy and execute
capacity using slots that have the greatest prigpodf spare capacity across all
rounds of each auction for the relevant year.

= There will be a separate rebate pool in respeetoh of Viterra’s Port Terminals
except for Adelaide Outer Harbor and Inner Harbehich are part of the same supply
chain.

= Auction costs will be spread across each rebategaballocated to the rebate pools
on apro ratabasis based on tonnes executed through eachmelRgg Terminal.

= |f Viterra is unable to provide Port Terminal s&es in respect of capacity acquired at
auction, the auction premium will be refunded te &xporter and deducted from the
rebate pool; if Viterra requests an exporter to enabooking for operational reasons,
the exporter will retain its entitlement to the atbattached to the original slot.

The auction rules will specify limits on withdrawgids, exporters will only be able to
reduce their aggregate amount of bids for capagitgss all Port Terminals by 50 000
tonnes per round.

Changes to the FIFS system. Under the Draft Re\seposal, Viterra’'s PLPs would be
amended to specify that:

= Each exporter will only have one log-on to Vitesran-line booking system.

= For 5 business days after the re-opening of thgpsing stem following an auction, an
exporter will not be able to submit a booking witl3i0 minutes of its previous
booking form.

= For 5 business days after the re-opening of thgpsig stem, the maximum amount of
any single booking will be 60,000 tonnes.

= The introduction of a rule in the FIFS system thratvides that Viterra will reject a
FIFS booking if the capacity nominated is gredtantthe capacity available.

= When Viterra rejects a booking form due to operalageasons, it will seek to
commence discussions with the client in relatiopdtential alternative arrangements
(except within the first 5 business days followargauction).

= Changes to movement, transfer and surrenderingithgak

= Bookings will be fully transferable with no limitsy the number of transfers, with
amendments to the PLPs to make it clear that atityesments to participate in the
distribution of the relevant rebate pool will barisferred to the Transferee.
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= The PLPs will be amended to reflect that bookingy wnly be moved to a slot that
occurs within the same year.

= If a client moves a booking between slots at tireesRort Terminal, it will retain its
entitlement to participate in the rebate attachathe original booking if it actually
ships through the new slot.

= Further amendments to the PLPs to clarify that:

= If an exporter returns unwanted capacity to the@hg stem and Viterra decides not
to re-offer that capacity to the market, Viterrdl wonetheless pay the conditional
refund of booking fee / Auction fee.

= The type and nature of the information providedibgdeslot to Viterra will be limited
to information required to facilitate Viterra's cpirance with the 2011 Undertaking
and the PLPs.

= Written grievances must be lodged by 5.00pm oritbebusiness day following the
end of bidding.

The ACCC and Viterra held joint industry meetingsiidelaide in respect of the Draft
Revised Proposal on 20 June 2012 and Melbourn& dnaize 2012. Three main concerns
were raised.

The first concern was regarding an inability tocoédte the rebate attached to each particular
slot during both the Harvest Period Auction andfits of the Non-Harvest Period Auctions.
It appears that the uncertainty comes about dtleetannualisation of the rebate. Exporters
argued that certainty of prices was necessarydardp devise bidding strategies.

The second concern raised related to the limiterability to withdraw bids. Some exporters
suggested that the limit should be raised from@Dt® 100 000 tonnes to ensure greater
flexibility, particularly for larger exporters.

The third concern related to the FIFS mechanisavakt also suggested that the FIFS
mechanism might be improved, if it allowed expa@tEr nominate a minimum volume that
would be acceptable. It was suggested that asudk as this would assist in matching
available capacity against nominated volumes.

Noting these concerns, Viterra made a number afigésto its auction system prior to
submitting the Revised Proposal to the ACCC.

3.3 Revised Proposal

On 12 July 2012, Viterra submitted the Revised Bsapto the ACCC for the purpose of
ACCC informal consultation prior to the submissafra Revised Variation Notice. The
ACCC issued a consultation paper regarding thedReMProposal. The Revised Proposal
made the following changes to the auction systezgiBpd in the Draft Revised Proposal:

= An amendment to clause 4 of the Auction Particgpaieed to allow Viterra to display
during the auction an indicative estimated snapshtite rebate per tonne for the relevant
slot as at the end of the previous round. Vitaotes that the estimated rebate per tonne
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will be subject to significant change, that is #utual rebate per tonne will depend on a
range of factors, including subsequent biddingvégtin respect of all slots in any
subsequent rounds and in any subsequent auctioasgact of the relevant year. Viterra
has introduced this change as during industry dtatgn certain participants suggested
that information on the current rebate per toneutations may provide greater
certainty. Viterra submits that publication of ihdicative rebate per tonne is intended to
address this issué.

An increase in the limit previously proposed in braft Revised Proposal applying to the
withdrawal of bids during the auction: exporterd wnly be able to reduce their
aggregate amount of bids for capacity across atl Rerminals by 110,000 tonnes per
round.

The removal of proxy bids at Auction as a conseqgeeai introducing limits on
withdrawing bids per round.

An amendment of the FIFS rules to allow an expddepecify in their booking
application the minimum amount of capacity theyhwtis acquire on a FIFS basis if the
full amount of capacity set out in their bookingphgation is not available. If the exporter
does not nominate a separate minimum amount, tlo@@nset out in the booking form
will be taken to be the minimum amount.

The Revised Proposal also amended the timing oddlsgon system review. Viterra has
committed to conducting a review (including seekiegdback from its clients) in relation
to the operation of the auction system within thremths following completion of the
Harvest Shipping period ending in 2013.

On 20 July 2012, the ACCC issued a consultatiorepageking views from industry
regarding Viterra’s Revised Proposal. Submissieee received from:

Cargill Australia Limited (Cargilfy®
Gavilon Grain Australia Pty Ltd (Gavilof)
Grain Producers SA Limited (GPSA)

Louis Dreyfus Commodities Australia Pty Ltd (Lomseyfusy?

As noted in section 1.2 above, in making its deaiso withdraw the Auction Objection
Notice, the ACCC has had regard to these submission

18 Viterra, Revised Auction System proposal 13 J@§2 p. 11

19 Cargill, Submission to the ACCC consultation oa Revised Proposal, 3 August 2012

20 Gavilon, Submission to the ACCC consultation on Revised Proposal, 6 August 2012

2L GPSA, Submission to the ACCC consultation on theised Proposal, 3 August 2012

2 ouis Dreyfus, Submission to the ACCC consultatiorthe Revised Proposal, 3 August 2012
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3.4 Revised Variation Notice

On 24 August 2012, pursuant to clause 9.6(f) c2@$1 Undertaking, Viterra submitted its
Revised Variation Notice. The Revised Variatiortibi® while substantially the same as the
Revised Proposal, differs from the Revised Propiostile following respects:

= Modification of the rebate factor formula at cladsef schedule 2 of the PLPs. The
effect of the modification is to clarify that thelrate is weighted to the undersubscribed
slots based on th@oportion of capacity by which it is undersubscribed ratihan the
number of auctiomounds. A consequential change has also been todhe first line of
clause 4 of schedule 2 by replacing the words ‘\Weigy Capacity with ‘Weighted
Volume,'.

®= The insertion of the following sentences into caliof schedule 2 of the PLPs for clarity
“When the Weighted Volume equals zero, the Rebaté pnne is zero for all Slots. In
addition, if the Rebate per Tonne for all Slotgeso, the Rebate Pool will be distributed
equally across all tonnes acquired at Auction gpeet of the relevant Port Terminal (and
which are actually shipped), and will be rebate@lkents on that basis.”

= Extending the time frame in clause 1(c)(ii) of thensitional provisions in schedule 3 of
the PLPs from 5 business days to 12 business days.

= The insertion of clause 1(e) of schedule 3 of thes the effect of which is to ensure that
Viterra will comply with clause 1(b) and 1(c) ofetlransitional provisions after the
provisions become effective in the event that & hat already done so.
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4  Analysis of the Revised Variation Notice

As noted in Chapter 2, in determining whether drtoavithdraw the Auction Objection
Notice, the ACCC has considered whether, in alkcinmumstances, the reasons specified in
the Auction Objection Notice no longer exist, orattrer the Revised Variation Notice has
addressed the concerns expressed in that notlee ACCC has also considered whether it is
appropriate to withdraw the Auction Objection Netfor any other reason.

The ACCC considers that the reasons specifiedartiction Objection Notice still exist. In
the period since issuing the Auction Objection Beft is the ACCC'’s view that there have
not been significant changes to either market d¢@rdi or the regulatory environment with
the effect of negating the reasons for issuingithetion Objection Notice.

In determining whether the ACCC'’s reasons for isguhe Auction Objection Notice (which
were based on matters to which the ACCC was redjtiréave regard under clause 9.6(c))
have been addressed, or if there is any other mgasweithdraw the Auction Objection
Notice, the ACCC has had regard to the mattersrexf¢o at clause 9.6(c) of the 2011
Undertaking including whether the auction systetrosé in the Revised Variation Notice as
a whole incorporates the features set out in clausel).

4.1 Withdrawal of the Auction Objection Notice

Clause 9.6(d) of the 2011 Undertaking provides thatACCC may withdraw its Auction
Objection Notice if it becomes aware that in al tircumstances the reasons specified in the
relevant notice no longer exist, those reasonsddeessed, or for any other reason.

The ACCC has formed the view that, while the reaspecified in the Auction Objection
Notice still exist, the Revised Proposal goes aiigant way to towards mitigating the risks
identified in the ACCC'’s Auction Objection Noticleat the auction will fail to conclude, or
will conclude at an inefficient outcome. The ACQ®wever, does not consider that the
modifications in the Revised Variation Notice coetply eliminate the risk that an auction
will not conclude, or will conclude at an ineffiaeoutcome.

Notwithstanding the remaining risks, the ACCC cdass that, in all the circumstances, it is
appropriate to withdraw the Auction Objection Netia light of the significant steps taken
by Viterra in its Revised Variation Notice to re@utese risks.

By amending the rebate mechanism in the manneifigaein the Revised Proposal,
economic modelling undertaken by Viterra’s econooainsultants suggests that, when
compared to the existing system, the proposedaudilikely to draw to a close sooner,
allocating a greater amount of capacity duringqusiof high demantf. In addition, by
including business rules for the FIFS system tbdtice the certainty of acquiring capacity
through this mechanism, exporters are more likelydrticipate in the auction to secure high
demand capacity.

The ACCC has formed the view that the Revisedaf@m Notice does not completely
eliminate the possibility that the auction will reainclude, or will not conclude at an efficient
allocation. Further the potential for ‘gaming’ taection system set out in the Revised

% RBB EconomicsResponse to the ACCC's analysis of the proposedr¥iport loading capacity auction
mechanism23 March 2012, p.11.
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Variation Notice has not been tested in practiceaddition, the ACCC acknowledges that a
cost of Viterra’s approach to addressing the ACQiscerns with the impact of the rebate

by adjusting the way in which the rebate is calimdas the increased uncertainty regarding
the amount of the rebate that will be payableximoeters.

The ACCC notes that Viterra’s review mechanism whgrViterra has specified that it will
conduct a review and seek feedback from exportéhsnithree months of the end of the
Harvest Shipping Period with a view to determimivigether any changes to the Auction
system are necessary and desirable remains afpétewa’s Revised Proposal. This review
mechanism provides an opportunity for Viterra tdkenéurther improvements to the auction
system.

The ACCC has formed the view that, in all the amstiances, the changes to Viterra’s
proposed auction system, which reduce the pogsibilian auction not closing, closing at an
inefficient outcome, or exporters acquiring highmdad capacity through the FIFS system,
make it appropriate to withdraw its Auction ObjectiNotice.

How the Revised Variation Notice has mitigatedribks specified in the ACCC’s Auction
Objection Notice is discussed further below.

4.1.1 Clause 9.5(d)(i)
Clause 9.5(d)(i) provides that:

Unless otherwise agreed by the ACCC and the Pagtddgr, the Auction System will incorporate the
following features:

(i) an auction should be the primary means of allogatiort-loading capacity at each Port Terminal.
For the avoidance of doubt, “port-loading capacity@ans the capacity that is made available by
the Port Operator to exporters to enable the exgfdulk Wheat, barley and other grain
commodities through the Port Terminals

In issuing the Auction Objection Notice, the ACG&rhed the view that Viterra’s proposal
as outlined in the Auction Variation Notice did metorporate a feature or features to ensure
that an auction is the primary means of allocagiog terminal capacit$’*

The operation of the auction system in Western raliatduring the 2011/12 season auctions
where large volumes of high demand capacity wdoeated through CBH’s first come, first
served mechanism, in so far as it was relevaniterid’'s Auction Variation Notice, was a
matter the ACCC had regard to in forming this caswn. In addition, the ACCC had regard
to submissions from stakeholders that raised cososith respect to the CBH auction
system.

It was the ACCC'’s view that it appeared that exg@rimay, under the proposal in the
Auction Variation Notice, be able to choose nopaoticipate in the auction process, but
nevertheless secure scarce capacity through tie &lécation mechanism, even in
circumstances of high demafiti The possibility of securing capacity through FHES
mechanism alters the incentives on exporters ticcgaate in the auction process, particularly

24 ACCC, Auction Objection Notice in response to WiteOperations Limited’s Auction Variatidvotice, 11
April 2012, p. 15
% ibid., p. 9
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for slots with a high (effective price) and partanly for an exporter which can be reasonably
certain of obtaining the allocation that it desitt@®ugh the FIFS mechanism.

The Revised Variation Notice prescribes a listudés in relation to the FIFS system whereas
the Auction Variation Notice provided little detaiDetails of these rules are included in the
discussion of the Draft Revised Proposal and thesded Proposal at sections 3.2 and 3.3
above.

4.1.1.1 Submissions
Viterra submits in relation to the changes to i83-system:

Viterra considers that, under its February 2012 psal, exporters would have limited certainty of
obtaining bookings through the FIFS system if tHeynot acquire Capacity at Auction. However,
Viterra’s proposal involves documenting those ageanents ... more clearly in the Port Loading
Protocols

This will not prevent some exporters from “takimgir chances” in acquiring Capacity through theS-IF
system (or deciding that they do not value a Sithe price available through Auction). However, i
response to the issues raised in the Auction Objedlotice, it ensures ... that, if an exportergealy
wishes to acquire highly-demanded Capacity, thg oaftainty it can obtain is by acquiring that Ceipa
at Auction?

Cargill submits in relation to the Revised Proposal

Cargill does not want a FIFS system in the curfemhat under any circumstances as this gives market
a reason to ‘game’ the auction system. Insteagrapose more auctions more often similar to CBH
timeframe [sic] whereby eliminating the need foF&lunless capacity is to be shipped between
auctions?’

Gavilon submits:

Gavilon is largely in support of the proposed ctemnt the FIFS system with the exception of the 30
minute time limit between bookings. Gavilon beéis\this time limit is unnecessary and creates éurth
uncertainty in what is already a difficult procéssnanagé®

4.1.1.2 ACCC view

It is the ACCC'’s view that the FIFS system in Viitgs Revised Variation Notice creates
uncertainty with respect to the acquisition of heggmand capacity and will therefore provide
an incentive to exporters to participate in thetimman order to obtain high demand capacity.

As such, it is more likely, when compared to thEFkystem in the Auction Variation
Notice, that an auction will be the primary meahallmcating capacity.

The ACCC considers that a FIFS mechanism is retdeamllocating capacity during

periods of low demand, or where it is impracticastibject capacity to further auction having
regard to Viterra’s legitimate business intereflee ACCC does not consider it necessary in
order to incorporate the feature in clause 9.H(thét the FIFS system be completely
removed.

% viterra, Revised Auction System proposal, Subrisén support of the Revised Proposal, 13 July 2pp2
6-7

27 Cargill, Submission to ACCC'’s consultation paperRevised Proposal, 3 August 2012, p.2

% Gavilon, Submission to ACCC's consultation papeiRevised Proposal, 6 August 2012, p.2
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It is the ACCC'’s conclusion that the Revised VaoiatNotice adequately incorporates the
auction feature at clause 9.5(d)(i), that an andsahe primary means for allocating
capacity.

4.1.2 Clause 9.5(d)(v)
Clause 9.5(d)(v) provides that:

Unless otherwise agreed by the ACCC and the Pagt&pr, the Auction System will incorporate the
following features:

(v) Slots should be allocated those clients thatesthem most

The ACCC'’s Auction Objection Notice concluded thas auction feature was not
incorporated into the auction system detailed leyAhction Variation Notice. The ACCC
was of the view that the auction design and rullesvad for in demand capacity to be
allocated to parties who did not value it most highi

The ACCC'’s economic analysis outlined in the Auct@bjection Notice stated that:

... it appears to the ACCC that the auction medmarontained in the Auction Variation Notice may no
come to an outcome at all. In other circumstanitesauction may reach a conclusion, but the outcom
of the auction may not reflect an efficient allooatof scarce port capacity. That is, port capettiat
exporters are willing to pay a positive amountidli not be allocated at the auctidh.

4.1.2.1 Submissions

Viterra submits that the change to the rebate mmeshm together with the withdrawal limit
on capacity bids will ensure that capacity is ated through auction rather than through the
FIFS system.

With respect to the revised rebate mechanism, Mitsubmits:

Economic modelling performed by external econonssiggests that, based on reasonable demand and
capacity assumptions, this rebate mechanism witllire an Auction ending after 21 Rounds and
allocating 94.7% of Capacity:

With respect to the withdrawal limit, Viterra suldmi

more capacity will be allocated at Auction — Bidslarill not be able to withdraw large amounts of
tonnage with the result that Slots move from sigaiit over-demand to significant under-demand.sThi
has been identified as one of the factors conirigub the “over-shoot” issue in Western Austrafia.

Louis Dreyfus submits:

We are also not in favor of the restriction on Withdrawals proposed by Viterra. With restricticns
withdrawal, we would be forced to anticipate hownyanore rounds the auction will last to start
withdrawing capacity bids as price levels approaghpre-determined price limit. To compound matter
the deliberate clouding of what rebates will beuas our capability to determine what our net pwik
be in order to start the withdrawal process.

29 ACCC, Auction Objection Notice in response to ¥WiteOperations Limited’s Auction Variation Notick]
April 2012, p. 20
30 ACCC, Auction Objection Notice in response to Wigés Auction Variation Notice, 11 April 2012, p. 9
22 Viterra, Revised Auction System proposal, Subraisén support of the Revised Proposal, 13 July 2012
ibid, p.5
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We are not sure the weighting of rebates to lessatieled slots will result in shorter or fairer aont
Cargill submits:

Cargill believes the withdrawal of capacity limitivensure the export capacity bidders are morelyiko
bid their actual requirements instead of tryin¢ggme’ the system and over bid early to inflate the
market. Cargill believes the tonnage limit to remeach round should be capped to 120,000mt which
equates to 2 Panamax vessels or two maximum sieatailable to book as per auction rifes.

Gavilon submits:

Gavilon supports the proposed volume limit of 100,@onnes per auction round as we believe it may
discourage gaming and bidders from chasing unnagedemand. Gavilon feel that this limit represent
a reasonable volume for any trade participant thdwvaw from any round.

Whilst we believe, this is a good volume limit @rtainly would not prevent gaming as exporters still
have the flexibility to move volume across portesmnd port slots where there is spare capacitytand
could result in significant changes to the aucparticipant’s rebat&

4.1.2.2 ACCC view

The ACCC is of the view that the revised rebatelmacsm, in combination with the changes
to the FIFS system and the limit on capacity tlaat loe withdrawn in any one round of the
auction will increase the likelihood that capad#tyallocated to the party that values it most
highly.

It is the ACCC'’s view that a limitation on the vahe that can be withdrawn in any one round
during an auction is likely to produce an outconieere more capacity will be allocated at
auction rather than through the FIFS system. thésACCC'’s view that high demand
capacity allocated through the FIFS is not allogatethe party who values it most highly.

With respect to the submission from Louis Dreyfugstioning whether the weighting of
rebates to less-demanded slots will result in gnant fairer auctions, the ACCC notes the
economic modelling of RBB Economics, Viterra’'s egomc consultants. RBB Economics’
analysis suggests, based on reasonable demanajacitg assumptions provided by
Viterra, that the auctions will close sooner aridcaite more capacity via auctidh.

The ACCC has no reason to discount this submission.

It is the ACCC'’s view that the Revised Proposal wjlerate to ensure that capacity that
parties are willing to pay a positive price forhilore likely be allocated at auction, based on
a market price rather than through the FIFS system.

With respect to references of ‘gaming the auctiorboth Gavilon and Cargill submissions,
the ACCC notes that the auction system in the ReWéariation Notice has not been tested
in practice and it may prove to be susceptibleaimigg strategies. In this regard, the ACCC
is of the view that any revenue neutral auctioriesgsmay be susceptible to gaming.
However, Viterra’s limitation on the volume thanhdae withdrawn is a direct attempt to
prevent an exporter’s ability to push high demaayacity to the FIFS mechanism.

33 Louis Dreyfus, Submission to the ACCC consultatiorthe Revised Proposal, 3 August 2012

3 cargill, Submission to the ACCC consultation papethe Revised Proposal, 3 August 2012

% Gavilon, Submission to the ACCC consultation papethe Revised Proposal, 6 August 2012

% RBB Economics, Response to the ACCC'’s analyste@proposed Viterra port loading capacity auction
mechanism, 23 March 2012, p.11
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The ACCC notes that this auction feature is cloiaked to the economically efficient use
of Viterra’s infrastructure discussed below.

4.1.3 Promotion of the economically efficient use of Vite rra’s port terminal
infrastructure

Clause 9.6(c)(iv) provides that in issuing an AoigtDbjection Notice, the ACCC must have
regard to the matters set out in section 44ZZA{3he CCA; Section 44ZZA(3)(aa) lists ‘the
objects of this Part’. The objects of Part IlIAtbe CCA are to:

(a) promote the economically efficient operation ok w$ and investment in the infrastructure by which
services are provided, thereby promoting effeatimpetition in upstream and downstream markets;
and

(b) provide a framework and guiding principles to enmagie a consistent approach to access regulation
in each industry.

In issuing the Auction Objection Notice the ACCGhcluded that the auction system
contained in the Auction Variation Notice may nabipote the economically efficient use of
Viterra’s port terminal infrastructur.

In its decision to accept Viterra’'s 2011 Undertakithe ACCC stated:

the ACCC is required to have regard to, among attegters, the objects of Part IlIA, a relevant
consideration under which is the efficient allooatof capacity. This includes mechanisms to enthae
throughput is maximised, particularly at times efig demand and that capacity is allocated to thiee
value it most.*®

The ACCC'’s Auction Objection Notice stated that thoese reasons, it is important that the
auction system implemented by Viterra includes raa@ms to ensure that capacity is
allocated to those users who value it most andddyadcity does not go unused during
periods of capacity constraifit.

Further, the ACCC’s final decision to accept Vigesr2011 Undertaking stated that:

Auctions, by allocating capacity to users with kiighest willingness to pay, will ensure that capais
allocated to those users who value it the mostiltieg in an allocation which is allocatively efignt..*°

The ACCC concluded that, based on its economicyaisalit appeared that the impact of the
rebate contained in the Auction Variation Noticeyrmadermine the usual operation of
auction pricing contemplated in the ACCC'’s finatd#on and the auction mechanism may
therefore not produce a result. In the event tiatiction does conclude, there is no
guarantee that it will conclude at an efficientammhe. The ACCC considered this was
particularly relevant when considering the impédhe rebate on the effective price paid for
shipping slot$?!

37 ACCC, Auction Objection Notice in response to Viterra @piens Limited’s Auction Variatioiotice, 11
April 2012, p. 33

38 ACCC, Decision to accept Viterra’s Port TerminahSces Access Undertaking, 29 September 20119 p. 2

39 ACCC, Auction Objection Notice in response to Wigés Auction Variation Notice, 11 April 2012 p.29

40 ACCC, Decision to accept Viterra's Port TerminahBces Access Undertaking, 29 September 2011, p.30

“L ACCC, Auction Objection Notice in response toevi’'s Auction Variation Notice, 11 April 2012, 0.3
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The ACCC'’s Auction Objection Notice stated:

... it appears to the ACCC that the auction medmarontained in the Auction Variation Notice may no
come to an outcome at all. In other circumstanitesauction may reach a conclusion, but the outcom
of the auction may not reflect an efficient allooatof scarce port capacity. That is, port capettiat
exporters are willing to pay a positive amountdli not be allocated at the auction.

This effect arises as a consequence of the impaebating the proceeds of the auction to expartérs
the presence of the proposed rebate, exportersecarpected to base their demands for capacity at
auction basis of an ‘effective price’, which is tiéerence between the auction price and the drpec
rebate for that slot.

In order for the proposed auction to achieve aigiefit allocation, the effective price paid should
increase until supply and demand are in balanaawveder, while the proposed auction mechanism
ensures that the auction price increases when demareeds supply, the effective price may not insee
at all when demand exceeds supply, or may contimirecrease after demand falls short of supply.aAs
consequence, although the auction may terminata efficient allocation, there is no guarantee that
auction will terminate or will terminate at an efént allocatiorf?

In the ACCC’s accompanying economic analysis, Dmddiggar identifies two potential
scenarios that may result because of the rebatBanesm in the Auction Variation Notice.
The first scenario arises in circumstances whérgak that form part of the rebate pool are
oversubscribed. In this scenario, the rebate mayerabthe same rate as the auction price.
As a result, the effective price payable for the dbes not alter, and exporters are not
incentivised to withdraw capacity, or alternatiyedxporters may withdraw capacity bids for
non-price reasons.

The second scenario relates to what is describ#eiACCC’s economic analysis as the
‘downward’ spiral effect. This occurs when theeetfve price payable increases not because
the auction price increases, but rather becausebate pool reduces due to a fall in demand,
causing the rebate payable to drop, meaning tleatfflective price increases. When the
effective price increases, exporters are incemd/i® withdraw more capacity bids causing
the rebate pool to further contract and the effeqtrices to increase further, the effect can be
expected to continu¥.

Viterra has sought to remedy these potential ancigcomes by altering the mechanism by
which the rebate is paid to exporters in the Relvisariation Notice.

4.1.3.1 Submissions
Viterra submits that:

Calculating rebates by reference to a full seasanténded to provide further comfort that a situaiwill
not arise where demand exceeds supply in all 8idigh the ACCC identified in its Auction Objection
Notice as potentially creating a situation wheredaotion would not end). Viterra’s historical datkso
provides strong evidence (and its experience stgpthiat demand for Capacity will not exceed supply
all Slots available at any Port Terminal duringeasof®

42
ibid, p.9
“3Biggar, D, Analysis of the Proposed Viterra Paaip@city Auction Mechanism, 7 March 2012, pp.3-4
Y.
ibid pp.5-6
> Viterra, Revised Auction System proposal, Subroisén support of the Revised Proposal, 13 July 2012
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One of the issues identified by the ACCC in relatio the February 2012 Auction proposal was timat, i
certain circumstances, the “nominal” Auction prinay rise at a similar rate to the exporter’s rebate
entitlement (with the result that there is onlyngadl increase, if any, in the “effective price” fzdofe by
exporters)®

The formula set out in Schedule 2 (together witteagding the rebate across both Auction Periodg)ksre
any clear link between the Auction price paid byeaporter in respect of particular Slots and the
expected rebate due if it were to ship grain usinge Slot¥

With respect to dividing the rebate pool in resp#atach of Viterra’s Port Terminals, Viterra
submits that:

This change is intended to remove the potentiatlistortions in the supply chain and physical exiecu
of grain that may otherwise occur if the Auctiore®ium were to produce significant financial incees
for exporters to transport grain over greater dista to alternate ports (or to less efficient port
terminalsj®

Stakeholder submissions raise considerable comaénregard to the revised rebate
mechanism.

Cargill submits:

2.1.1 Cargill believe there is too much opportumtynarket distortion for the rebate not to be know
when bidding at the auction. If marketers cannetwshat rebate will be applied to their shipping slow
can they price their wheat to the export market®® Would increase risk factor to all marketers iwed

in the Viterra auction which could result in somarketers reducing their appetite to participatden
South Australian market and concentrating on Eadtvdest coast for their export program as they are
unable to effectively manage the risk at the cdpaiction. The risk of having to purchase highliced
slots 12 months in advance at an unknown valumatgly puts pressure on prices growers will recaive
harvest.

2.1.2 We would expect some people to remove themsétom the auction and potentially remove
themselves from the South Australian export markieé organisations that have enough risk appetite t
bid at the auction will significantly lower theiechand for higher end slots. This also goes against
optimising the marketing of Australian grain as tiadue is higher in the first half of the year befather
countries product comes on-line.

2.1.3 Cargill believes this will lead to such patsWallaroo and Thevenard to have very little deina
unless exporters have specific sales from theds.por

Bulk exporters will try to use arbitrage opportigstto draw stock out of zone if the economics witils
will also have a large impact on the truck effiais when hauling stock out of natural catchmesagr
This will also be driven by the opportunities aighdouring ports ie tonnes from Thevenard zone béll
shipped from Port Lincoln as this port offers gegatptions for vessel sizes and ultimately the nemath
markets EP wheat can be sold to. We encourager¥itepublish the sites allocated to each port zane
marketers can easily plan the best execution patlievasales.

2.2.1 Cargill believes the withdrawal of capacityit will ensure the export capacity bidders areeno
likely to bid their actual requirements insteadrging to ‘game’ the system and over bid earlyrtthate

the market. Cargill believes the tonnage limitempve each round should be capped at 120,000mhwhic
equates to 2 Panamax vessels or two maximum sizealailable to book as per auction rufés.

“% Ibid, pp. 2-3

" Ibid

8 Ibid, p.2

49 Cargill, Submission to the ACCC consultation papethe Revised Proposal, 3 August 2012
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Louis Dreyfus Commodities submits:

| can speak only for us, but the cost of an elevasiot affects our demand for it. If we are undble
accurately determine the cost of a slot, how aréonsd efficiently?

We are also not in favor of the restriction on Withdrawals proposed by Viterra. With restrictians
withdrawal, we would be forced to anticipate hownmanore rounds the auction will last to start
withdrawing capacity bids as price levels approawhpre-determined price limit. To compound matters
the deliberate clouding of wheat rebates will bdur®s our capacity to determine what our net pritle

be in order to start the withdrawal process.

We are not sure the weighting of rebates to lessatheled slots will result in shorter or fairer aoos.

This is reinforced where Viterra chooses to isolaterebate pool in each port zone. It is plausihde the
most popular ports will be fully subscribed in #wrly stages of the auction. If all slots in a @od over-
bid initially, the weighting scheme would not prdgiany increased incentive to move demand. Offering
full flexibility across ports and shipping perioggy help to break the bid logjam in high demand
markets. The port-specific rebate scheme is maresied on flattening demand across time in a single
port, than in distributing demand to the appropriadrt in each shipping period. This does not confas
well to the seasonal nature of Australian grain aedd

Gavilon submits:

Gavilon is of the view that the proposed rebatewation is highly complex and creates difficulty i
estimating the cost for which we are liable over ¢burse of the auction process.

The proposed auction rebate calculation works\ndia of those slots with spare capacity. Gavilon
believes its complexity may lead to gaming and céeally affect an auction participants rebate by a
sudden switch of demand, at a late stage in thigos¢o slots with spare capacity.

With rebates applying to the back end slots Gauilelneves this will greatly advantage the larger
exporters who have the ability to manage theirsdlotoughout the year as opposed to the smaller to
medium exporters that will need to focus on thetend slots.

Furthermore, where the auction is oversubscribedistently throughout the rounds the rebate may not
be distributed back to bidders at all or may ordydistributed to the obscure slots. These obsdote s
are likely to be dominated by one or two largeypts.

Gavilon has previously recommended and supportedudistion rebate to be calculated on a per auction
basis rather than a single rebate pool where aorteqds exposed to the outcome of further auctions
regardless of its participatioh.

Regarding uncertainty, Viterra submits that:

Spreading the rebate across multiple Auctions @anttion Periods) is also likely to create less @ity
in relation to the likely amount of any Auction Rébs and therefore provide a greater incentive for
“truthful bidding”... This is particularly the cage the earlier auctions. While this is a desieablitcome,
to ameliorate any adverse impacts from this uniceytaViterra proposes to publish during the Auoti
snapshot of the indicative Rebate per Tonne dwedast round”

4.1.3.2 ACCC view

The ACCC considers that by allocating the rebatctordance with the revised formula set
out in the Revised Variation Notice, it will reduttee likelihood that the auction premium
and the rebate will move in lockstep when compéaodtie previous proposal and

*0 Louis Dreyfus, Submission to the ACCC consultapaper on the Revised Proposal, 3 August 2012
*1 Gavilon, Submission to the ACCC consultation papethe Revised Proposal, 6 August 2012
%2 viterra, Revised Auction System proposal, Subroisén support of the Revised Proposal, 13 July 2012
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accordingly draw the auction to a conclusion sootwwever the ACCC acknowledges that
the calculation and payment of the rebate pursiaeiite revised formula is dependent on
having sufficient undersubscribed slots to absbeyroceeds from the oversubscribed
capacity at other slots.

In order to increase the likelihood of having stiint undersubscribed slots, Viterra has
annualised the rebate pool to capture both the déghand season (January to April) and the
remaining months where demand for port terminabcéyp decreases.

This positive effect of annualising the rebate, beer, is somewhat offset by dividing the
rebate pools on a port by port basis. Viterrarhade this change to the auction system to
avoid incentives that might otherwise be createthkyoperation of the rebate to shift
demand to ports outside the natural catchment fmoneheat supply.

It is the ACCC'’s view that splitting the rebate pafong the lines of each port increases the
theoretical risk that the auction will not reachaaricome. It seems possible that demand at
some high valued ports might remain sufficientlgthacross the entire year so that the
auction will not reach an outcome. However the AC&tknowledges the concern raised by
Viterra with respect to the rebate providing areimive to exporters to move grain through
more inefficient supply chains. In contrast toevi’s reasoning for splitting the rebate
along port lines, Cargill submits that the rebatxhanism in the Revised Proposal may
provide an incentive for exporters to transporirgfeom natural catchment areas.

The ACCC is unable to predict with certainty thegodial effect of the rebate in this regard;
however, notes that if, as a result of the revieddte mechanism, grain is transported
through inefficient supply chains to the degree thdistorts the market, it would expect
Viterra to attempt to address this issue in theekeof its auction system.

The ACCC considers that, by splitting the rebatel pdong port lines, it is more likely to
prevent the inefficient movement of grain solelyda the rebate. Itis the ACCC'’s view that
the theoretical risk that the auction will not clutte because all slots in a particular port are
oversubscribed is less likely to occur under thmte mechanism in the Revised Variation
Notice. Additionally, the ACCC notes the economiodalling performed by Viterra’s
consultants, which Viterra submits is based onaealsle demand and capacity assumptions,
and the conclusions reached in that modelling\hidt the revised rebate mechanism,
auctions are likely to conclude sooner allocatirsylastantial proportion of capacity.

Annualising the auction rebate, in conjunction withltiple auctions, does have the
consequence of removing a degree of certainty rggpect to the effective price of particular
slots, at least for those slots which are in lomded. As the rebate pool in the revised
proposal is made up of the auction premiums atththall slots, it is not possible to
calculate the size of the rebate payable to arlgeoglots until after the final auction has been
completed. (The exact price will only be deterndia¢ the conclusion of the shipping period,
once actual shipments are known.)

The ACCC acknowledges the submissions from sonkelstéders regarding the increased
uncertainty created by the revised rebate mechaamgappreciates that traditionally
exporters seek to arbitrage high demand slots @titgher effective price) against lower
demand slots (with a lower effective price, orame instances a negative price). This
strategy under the revised proposal is less attembecause of the increased uncertainty
regarding the effective price attached to each slot
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The ACCC notes that as a result of this increasegmiainty, there may be a concern that
some bidders may be reluctant to participate iawtion in which they cannot determine
precisely how much they will eventually have to p&y, put another way, the concern is
that only bidders with the greatest tolerance sK will be willing to participate — suggesting
that slots may not go to those who value them rnigstly.

In order to address industry concern regardingitiezrtainty of the rebate, Viterra amended
the Revised Proposal, and the Revised VariationcBdod include an indicative estimated
snapshot of the rebate per tonne for the relevanas at the end of the previous round
during the auction. The ACCC is unable to deterntimeeeffectiveness of this mechanism in
addressing the level of uncertainty as it is uesit this time. The ACCC notes that the
proposed mechanism was included in the RevisedoBabput to industry for consultation;
however, submissions received did not specifiaagntion this mechanism.

It is the ACCC'’s view that the revised rebate me&ddra does create uncertainty as to the
minimum price payable as the auction price reprssde maximum price payable for any
particular slot. The effective price of high derdafots is able to be determined as the
auction price is likely to represent the effectprece. Accordingly, exporters will be able to
determine their maximum exposure for auction prensiu With less certainty regarding the
amount of the rebate, the ACCC is of the view that might incentivise exporters to engage
in more traditional bidding behaviour.

As submitted by Viterra, economic modelling of theate mechanism suggests that an
auction will close sooner. It is the ACCC's vielat the lower number of auction rounds
produces a smaller rebate pool and thereby mingrise effect of the rebate on bidding
behaviour.

With respect to the potential downward spiral dffgfahe rebate whereby the effective price
increases as demand for a particular slot falls,the ACCC'’s view that the revised
proposed rebate formula effectively reduces thailibod that this scenario will eventuate.

If the demand for a particular slot falls, then tabate increases, thereby reducing the
effective price paid for that slot. As a resulthigh demand slots, the auction price will more
closely mimic a traditional auction mechanism wigra high level of demand is reflected in
higher prices, helping to balance supply and demand

The ACCC considers that the revised rebate meamagi®s a significant way to addressing
the concerns outlined in the Auction Objection Metby reducing the risk that the auction
will not conclude or will conclude at an efficiemtitcome.

4.1.4 WA auction outcomes — 2011/12
In issuing the Auction Objection Notice, the ACCi@tsd:

Having regard to the outcomes experienced in W#é ¢kason, and the submissions from stakeholders, it
is the ACCC's current view that the system adoie8A should, so far as practicable be modified to
avoid or minimise the undesirable features of tB&Guction model prior to the introduction of the
auction system in SA

%3 ACCC, Auction Objection Notice in response to WiteOperations Limited’s Auction Variatidvotice, 11
April 2012, p. 11
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4.1.4.1 ACCC view

The ACCC considers that because of the changesgedy Viterra and the reasons
outlined above, there is a low likelihood of expeging auction outcomes similar to those
experienced in Western Australia during the 2015d@son where large volumes of high
demand capacity were allocated through CBH'’s @ioshe, first served mechanism.

4.1.5 Conclusion

It is the ACCC'’s view that the modifications to thection premium rebate and the inclusion
of business rules regarding Viterra’s residual FélyStem set out in the Auction Variation
Notice make it more likely that:

= the auction will conclude, and will conclude atedficient outcome

= exporters will participate in the auction in orderacquire high demand capacity as
opposed to engaging in bidding behaviour in ordexdquire capacity through the FIFS
system.

The ACCC considers that the modifications set nuhe Revised Variation Notice go a
significant way towards mitigating the risks idéetl in the ACCC’s Auction Objection
Notice that the auction will fail to conclude, olllveonclude at an inefficient outcome.

However, it needs to be acknowledged that the Rdw&ariation Notice, and in particular
the rebate mechanism, reduces, but does not cahp&diminate the possibilities of an
auction not drawing to a conclusion, concludingratnefficient outcome, or gaming of the
system so that one or more exporters acquire heghadd capacity through the FIFS system.

4.2 Clause 9.5(d) auction features

Clause 9.5(d) of the 2011 Undertaking provides timss otherwise agreed between the
ACCC and Viterra, the auction system must incorf@aalist of features. In deciding
whether to withdraw the Auction Objection Notidee tACCC has also considered whether
the Revised Variation Notice incorporates eacthesé features.

4.2.1 Clause 9.5(d)(i)

() An auction should be the primary means of allogaport loading capacity at
each Port Terminal. For the avoidance of doubtrtdoading capacity’ means the
capacity that is made available by the Port Operatoexporters to enable the
export of Bulk Wheat, barley and other grain comitieslthrough the Port
Terminals;

In relation to clause 9.5(d)(i), the following pisins also appear at clause 9.5(d) of the
2011 Undertaking:

For the avoidance of doubt, clause 9.5(d)(i) doessprevent the Port Operator from
consulting with Major Users and the ACCC in relatitm potential mechanisms to
allocate:

(viii) Additional Capacity which is requested by exporter and becomes available
after any auction for use prior to the next scheduduction;
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(i) a proportion of port-loading capacity that‘lsase load capacity” for major
exporters on an objective take or pay basis; and/or

(x) capacity that is “passed in” at auction on dfdrent basis,
In each case as part of the Auction System

For the reasons discussed above at section 4. AQCC is of the view that this auction
feature is adequately incorporated into the audimtem set out in Viterra’s Revised
Variation Notice.

4.2.2 Clause 9.5(d)(ii)

(i) Capacity should be defined on a consistergi®an terms of metric tonnes per
month available at each Port Terminal and shoulitieict the total Available
Capacity volumes that appear in the capacity tadlblished in accordance with
clause 10.2(a).

Capacity is defined in the proposed PLPs as medhagapacity that is made available by
Viterra Operations to exporters to enable the exgioBulk Wheat, barley and other Grain
commodities through a Port Terminal Facility measun tonnes.

The ACCC notes that the proposed PLPs do not esigrsate that Capacity to be made
available through auction reflects the Available@eity published in the Available Capacity
table as required by the 2011 Undertaking. The B8Wiew remains that the obligation in
clause 10.2(b) of the 2011 Undertaking, to proveesons for varying available capacity
published and the limitations on the capacity ihatot offered at auction as specified in
clause 2.2(e) of the proposed PLPs operate togetlegrsure that Viterra’s total port terminal
capacity will be made available through auction.

This auction feature in Viterra's Revised Propasahains unchanged from the Auction
Variation Notice. It remains the ACCC's view thhistauction feature has been incorporated
into the Revised Proposal.

4.2.3 Clause 9.5(d)(iii)

(iii) subject to satisfying the Prudential Requiremis and complying with the auction
rules, all bona fide clients should have an equadartunity to participate in the
auction process.

Prior to participating in an auction, exporters trerster a Registered Bidder Agreement for
Online Auctions with Tradeslot, who is the thirdfygprovider of the auction to Viterr4.
Auction participants are also required to entes Brt Auction Participation Deed with
Viterra.

This remains unchanged under Viterra’'s Revised ¢&alp It remains the ACCC'’s view that
there appears to be no unreasonable restrictiopamicipating in auctions for capacity at

> vViterra notification N95640, allowed to stand 36Wé¢mber 2011. Absent the notification, which wasegito
the ACCC under section 93 of the CCA, the requineinie use the services of Tradeslot in order tauaeq
port terminal services from Viterra may amountxolesive dealing (third line forcing).
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Viterra’s port terminals. Accordingly, the ACCC =ders that Viterra’s Revised Proposal
incorporates this auction feature.

4.2.4 Clause 9.5(d)(iv)

(iv) the auction should be conducted in a transpasnd non-discriminatory manner

The Auction Objection Notice stated that the AC@@siders that Viterra’'s proposal in the
Auction Variation Notice provides sufficient tramgpncy and protection against
discrimination during the conduct of the auctions.

The Revised Variation Notice increases the tramspmarduring the auction compared with
the Draft Revised Proposal by providing an indieatstimated snapshot of the rebate per
tonne for the relevant slot as at the end of tlegipus round?®

While comment has been made above (section 4.1LtBeancreased uncertainty arising
from the change to the rebate calculation, the $&elWariation Notice ensures that all
auction participants face the same auction ruldslamse rules are transparent.

It is the ACCC'’s view that this auction principlathbeen incorporated into Viterra’'s revised
auction proposal.

4.2.5 Clause 9.5(d)(v)
(v) Slots should be allocated to those clients tadlie them most

For the reasons outlined in section 4.1.2 aboweABCC is of the view that this auction
feature is adequately incorporated into ViterriRé&ised Variation Notice.

4.2.6 Clause 9.5(d)(vi)

(vi) the Auction System should feature rules tater@isincentives which apply
equally to all clients on booking in excess of oeably anticipated requirements.
For the avoidance of doubt, the Auction Systemsatilsfy this requirement if it
involves a mechanism to rebate any auction premparts by clients as part of the
auction process to users of the Port Terminals @ncarata basis

The obligation for Viterra to pay clients an aunti@bate is included in its Standard Terms.
The mechanism by which auction premiums are reldzdel to port terminal users has
changed in the auction system set out in ViterReEsgised Variation Notice, however, the
obligation to pay a rebate remains.

Under Viterra’s Auction Variation Notice propostie rebate was payable equally against all
tonnes acquired at auction and subsequently shidp&terefore, if Viterra’s trading arm (or
any other exporter) booked capacity in excesssakhsonably anticipated requirements and
subsequently failed to ship against that bookea@#y it would forfeit the rebate payable
against that booking.

5 ACCC,Auction Objection Notice in response to Viterra @piens Limited’s Auction Variatiohlotice, 11
April 2012, p. 19.

%% viterra, Revised Auction System proposal 13 J@§2 p. 12.

*’ Vittera, Auction VariationNotice, 17 February 2012, p. 35.
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Under the revised rebate mechanism, high demaratitgps unlikely to attract a rebate,
therefore failure to ship against a booking inghhdemand slot will not result in a loss of an
anticipated rebate as it did under the previoutegys

However, as the payment of auction premiums isartyment to Viterra, but rather a
payment to the rebate pool that will ultimatelydistributed to all exporters who ship against
capacity acquired at auction, the payment of angii@miums cannot be characterised as an
internal transfer from Viterra’s trading arm to &fita. This concern was raised by
stakeholders during the ACCC'’s assessment of th& Phdertaking® In accepting the 2011
Undertaking, the ACCC took the view that this anictieature (together with the inherent
pricing mechanism of an auction), would provideésantentive on Viterra’s trading arm
booking in excess of its reasonably anticipatediregnents.

The ACCC remains of the view that as the rebataig payable in respect of tonnes that are
acquired at auction and are actually shipped atiis as an equal disincentive on Viterra’s
trading arm and all other third party exportersiagfabooking in excess of reasonably
anticipated requirements.

It is the ACCC'’s view that this auction featurerisorporated in the auction system set out in
Viterra’s Revised Variation Notice.

4.2.7 Clause 9.5(d)(vii)

(vii) rights purchased in the auction should bedgable and transferable betwesona
fide clients, subject to reasonable rules relatingte period of notice required to be
given to the Port Operator and the tonnage and codity involved. Any transfer fee
payable to the Port Operator in relation to trad@stransfers as between exporters
should be cost-based.

Consistent with Viterra’s Auction Variation Noticender the Revised Variation Notice,
bookings will continue to be fully transferable wvito limits placed on the number of
transfers. The Revised Variation Notice also presithat any entitlement to receive an
auction premium rebate in respect to a transfdvosking will be transferred to the
transfereé?

4.2.7.1 ACCC's view

It is the ACCC'’s view that Viterra’s initial auctigproposal detailed in the Auction Variation
Notice incorporates this auction feature. Amendiémthe rebate payable, in that the rebate
entitlement follows a booking in the event thasitraded or transferred does not negate this
conclusion.

It is the ACCC'’s view that this auction featurerisorporated in the auction system set out in
Viterra’s Revised Variation Notice.

4.3 Anti-discrimination — no hindering
Clause 9.6(c)(ii) provides that the ACCC must haagard to:

% ACCC, Decision to accept Viterra's Port TerminahBces Access Undertaking, 29 September 20129pp 1
23
%9 Viterra, Revised Variatiohotice, 24 August 2012, p. 17.
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Whether the proposed variations would amount teeadh of the anti-discrimination provision in
clause 5.5 or the no-hindering access provisiaidnse 9.7 [of Viterra's 2011 Undertaking]

The ACCC'’s view on this matter as expressed inAthetion Objection Notice remains
unchanged.

Auction features at clause 9.5(d)(iii) and (iv)teé proposed auction system require that all
bona fide clients have an equal opportunity toipi@gte in the auction and the auction is
conducted in a transparent and non-discriminatagmar. As the Revised Variation Notice
sufficiently incorporates these auction featuress, the ACCC'’s view that the auction system
proposed in the Revised Variation Notice raisesarerns with respect to the anti-
discrimination or no hindering access provisiontim 2011 Undertaking.

4.4 Consistency with other auction systems
Clause 9.6(c)(iii) requires the ACCC to have regard

The desirability of having a degree of consistewi other auction systems in Australia for the
exporting of Bulk Wheat, balanced with the needpply the system having regard to any different
characteristics of the Port Operator’'s operationwsthe South Australian industry.

In issuing the ACCC’s Auction Objection Notice, tA€CC concluded that, given the
similarities of the South Australian and Westerrs#éalian markets, it was somewhat
desirable to have a degree of consistency betweeXiterra auction system and the auction
system operated by CBH. However, having regartiémutcome experienced in Western
Australia in the 2011/12 season, and the submissrom stakeholders, it was the ACCC’s
view that the system adopted in South Australiaukh@o far as practicable, be modified to
avoid or minimise the undesirable features of tB&l@uction model prior to the
introduction of the auction system in South Ausar3]

It is the ACCC'’s view that the Revised Variationte does, so far as practicable, modify
the proposed auction system to minimise undesifabkeires of the CBH auction model (as
it then was) prior to its being introduced in SoAtlstralia. The ACCC notes further that
CBH has altered its Port Terminal Rules in an gptetm avoid a similar auction outcome as
experienced in the 2011/12 season auctions.

While the result is that the auction systems in MfesAustralia and South Australia are not
identical, the ACCC considers that they have aekegf consistency, in that they share the
main features in common.

4.5 Section 44ZZA(3) factors

Clause 9.6(c)(iv) requires that the ACCC, in isguam Auction Objection Notice, have
regard to the matters set out in section 44ZZA{3he CCA. In its decision to accept
Viterra’s 2011 Undertaking the ACCC determined thatfollowing matters in s. 44ZZA(3)
were of particular relevance when assessing capaeihagement arrangements:

8 ACCC, Auction Objection Notice in response to WigeOperations Limited’s Auction Variatidvotice,
11 April 2012, p. 27
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= the objects of Part IlIA, including to promote theonomically efficient operation of, use
of and investment in the infrastructure by which/gees are provided, thereby promoting
effective competition in upstream and downstreamkete*

= the legitimate business interests of the provider
= the public interest, including the public intereshaving competition in markets
= the interests of persons who might want accedsetgérvice

= any other matters that the Commission thinks devaet.

As noted in the decision making framework at sec#®f this notice, the ACCC considers
other relevant matters are:

= the intention of the access test as it appeatsiheat Export Marketing Act 2008
(Cth),that accredited exporters that own, operate orcbport terminal facilities
provide fair and transparent access to its fagdito other accredited exporters; and

= the operation of the auction system in Western rialiatin so far as it is relevant to
Viterra’s auction proposal.

The ACCC is of the view that these matters remalievant in considering Viterra’s Revised
Variation Notice.

4.5.1 The objects of Part IlIA

The objects of Part IlIA, including the promotiohtbe economically efficient use of
Viterra’s port terminal infrastructure has beensidared above in section 4.1.3 of this
decision document.

4.5.2 The legitimate business interests of Viterra

It is the ACCC'’s view that enabling Viterra to inephent the auction system as outlined in
the Revised Variation Notice is in the legitimatesimess interests of Viterra.

Additionally, the ACCC considers that the propopeatocols and auction rules are in the
legitimate interests of Viterra as they providefisignt operational flexibility to Viterra in its
port operations, whilst providing access seekearsafad transparent access to Viterra’s port
terminal facilities. Examples of these rules inidu

» Clause 2.4(c) of the proposed PLPs which providasYiterra may decide to not
publish and offer all or part of any capacity tisasurrendered by an exporter, or
becomes available following the movement of a bogki

» Clause 4 of the proposed PLPs that enables Vitemzake changes to booked slots
and estimated load dates for a range of operatreaabns.

®1 The objects of Part IIIA also includes to provaléamework and guiding principles to encouragemsistent
approach to access regulation in each industry.
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* The transitional provisions at schedule 3 of theppsed PLPs which provide Viterra
with sufficient time in which to prepare for itsdt auction.

Movement of bookings — payment of the auction prenmebate

Clause 7 of the proposed PLPs allows exportersoierbookings between port terminals
and timeframes. Schedule 2 of the proposed PLRsda®that if an exporter moves a
booking to another port terminal, it loses its tebentitliement in respect of that booking.

In relation to the movement of slots and the asdedirebate, Viterra submits:

Exporters should not be able to “optimise” theitittements to rebates by moving
Bookings from high demand periods (acquired at lngtto lower demand periods
(which are likely to have higher rebate entitlens@nt his would effectively reduce the
price paid at Auction for the high demand Sfts.

Cargill submits:

Cargill believes the rebate should always follow $fot even if the move to another
port zone is requested by the shipfer.

Gavilon submits:

If an exporter does move across port terminaldaver rebate of either the original
port terminal or new port terminal should applyother words the rebate is capped at
the level of the original port terminal. This willevent exporters optimising their
rebates and provide flexibility for an efficientssgm®

The ACCC is of the view that rules regarding thgrmpent of the rebate with respect to
moved slots set out in the Revised Variation Natiein the legitimate interests of Viterra
as it will likely prevent unnecessary movement obkings by exporters in an attempt to
maximise the rebate payable.

4.5.3 The public interest, including the public interest in having competition in
markets

In issuing the Auction Objection Notice, the ACC@hcluded that an auction system that
allocates capacity efficiently and incorporategetif/ely all the features of clause 9.5(d) of
the 2011 Undertaking will enhance competition ithbive upstream wheat purchasing
market and the market for the export of bulk wheat.

The ACCC'’s Auction Objection Notice stated:

... it is the ACCC'’s view that the proposed aucsgstem may not allocate capacity
efficiently. It is the ACCC'’s view that the ineffent allocation of scarce port terminal
capacity is likely to have a detrimental effectammpetition. An exporter who
acquires high demand capacity at a zero premilahascompetitive advantage to its
rivals who have paid an auction premium, in thetngagn and downstream markets of
wheat purchasing and sellifiy.

2 ACCC, Auction Objection Notice in response to ¥WiteeOperations Limited’s Auction Variatiddotice, 11
April 2012, p. 30
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As discussed above in section 4.1, the ACCC is@®ftew that the auction system set out in
the Revised Variation Notice is likely to allocatpacity efficiently and effectively
incorporates all the features of clause 9.5(dhefa011 Undertaking. Accordingly, it is the
ACCC'’s view that the Revised Variation Notice il public interest as it promotes
competition in the upstream and downstream whesgketsa

4.5.4 The interests of persons who might want access to t he service

In addition to the key reasons expressed in the @&€@uction Objection Notice discussed
above in section 4.1, the ACCC also formed the \tleat a number of the proposed clauses
in the PLPs as submitted in the Auction Variatiastibe were not in the interests of access
seeker$®

Clause 8.2 and 2.4 of the proposed PLPs

Clause 8.2 of the PLPs contained in the Auctionatian Notice provides that Viterra will
offer a conditional refund for capacity that isreudered by exporters, when that capacity is
subsequently acquired by another exporter. Claukef the proposed PLPs provides that
Viterra may decide to not re-offer capacity thagusrendered to the shipping stem.
Previously, these clauses in effect may have dotéte detriment of any exporter who
surrendered capacity to the stem where Viterraekmsaot reoffer that capacity.

The ACCC expressed the view in the Auction Objectimtice that these provisions should
be amended to ensure that when exporters returanted capacity to the stem, and Viterra
decides to not re-offer it to market, then the etgras not disadvantaged due to Viterra’s
operational decisiofY.

Viterra’s Revised Variation Notice specifies atuda 8.2 that in the event Viterra chooses to
not re-offer capacity that has been returned tstam by an exporter, then Viterra will
refund up to 50% of the booking fee or auctiongagl by the exporter on a pro rata basis.

The ACCC considers that this amendment in the ReW&riation Notice is in the interests
of access seekers.

Clause 15 of the proposed PLPs

The Auction Variation Notice specified at clauseaf$he PLPs that the auction provider
(Tradeslot) will disclose information about expestand their participation in the auction to
Viterra and that the company may publish this infation.

The ACCC noted that this provision was very broad may have enabled Viterra to obtain a
range of information regarding competitors, inchglpotentially bidding strategies. The
ACCC ggrmed the view that, as drafted, this praisivas not in the interests of access
seekers.

The Revised Variation Notice has amended this pronito restrict the nature of the
information that can be provided by Tradeslot forimation regarding exporters that is only
necessary to facilitate compliance with the 201 téiaking and PLPs.

39



The ACCC is of the view that this amendment ishim interests of access seekers.
Clause 11 of the proposed auction rules

Clause 11 of the Auction Rules proposed in the idacvariation Notice set out the
procedure with respect to any grievances that mag during the auction process.

The ACCC'’s Auction Objection Notice stated thatusia 11 of the Auction Rules would
benefit from minor amendment to clarify that wnittgrievances must be lodged by 5:00pm
on the first business day following the end of Imdd The ACCC formed the view that it
would be in the interests of access seekers to tertainty regarding the grievance
procedurée?

Viterra’s Revised Variation Notice has amended s#alil accordingly, and the ACCC has
formed the view that this amendment is in the Bges of access seekers.

ibid., 32.
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5 Decision

The ACCC has decided, pursuant to clause 9.6(®)tefra’s 2011 Undertaking, to withdraw
the Auction Objection Notice that was issued tae¥@ on 11 April 2012 in response to its
Auction Variation Notice. For the reasons setinuhis decision document, the ACCC has
formed the view that in all the circumstances apgpropriate to withdraw the Auction
Objection Notice after assessing the revised AancBgstem detailed in the Revised Variation
Notice submitted by Viterra on 24 August 2012.

Based on the information before the ACCC at thietiit is the ACCC's view that the
modifications to the auction premium rebate andnibkision of business rules regarding
Viterra’s residual FIFS system set out in the Redi¥ariation Notice make it more likely
that:

= the auction will conclude, and will conclude atedficient outcome

= exporters will participate in the auction in orderacquire high demand capacity as
opposed to engaging in bidding behaviour in ordeadquire capacity through the FIFS
system.

The ACCC considers that the modifications set nuhée Revised Variation Notice go a
substantial way towards mitigating the risks idigedi in the ACCC’s Auction Objection
Notice that the auction will fail to conclude, oillveonclude at an inefficient outcome. The
ACCC acknowledges that a reduced risk remainsndive auction system is untested in
practice, however considers in all the circumstartbat it is appropriate to withdraw the
Auction Objection Notice.
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