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1 Introduction

The Australian Competition and Consumer Commis§DCC) may accept an
undertaking under Part Ill1A of theompetition and Consumer Act 200Tth) (CCA),
from a person who is, or expects to be, the prowfla service, in connection with
the provision of access to that service. The CQdwa a provider of an access
undertaking to apply to the ACCC for an extensibthe period in which it is in
operation: The CCA also allows the provider of an accessrtafting to vary that
undertaking at any time after it has been accepyatie ACCC, but only with the
ACCC's consent.

On 28 September 2011, the ACCC accepted, fromrdi@perations Limited
(Viterra)), an access undertaking in relation to port teatnservicesyndertaking).
The Undertaking relates to the provision of acteservices for bulk wheat export at
the six bulk wheat terminals operated by Viterr&outh Australia: Port Adelaide:
Inner Harbour; Port Adelaide: Outer Harbor; Poite&iWallaroo, Port Lincoln and
Thevenard.

On 25 July 2013, Viterra applied to extend the apen of and vary its Undertaking
pursuant to subsections 44ZZBB and 44ZZA(7) ofGI@A (Application to extend
and vary). The ACCC is conducting public consultation ad pérts assessment of
the application to extend and vary its 2011 Undemtapand seeks submissions from
interested parties by 20 September 2013.

Viterra provided its Undertaking in order to mdet ficcess test prescribed by the
Wheat Export Marketing Act 20@8/EMA). The access test, in part, can be met if
port terminal operators that also export bulk whesate an access undertaking
accepted by the ACCC. The Undertaking commenceti@expiry of Viterra’'s
previous undertaking that was accepted in 2009.

In November 2012, amendments to the WEMA were thtced which stipulate that
the access test will be repealed on 1 October Ziibject to there being in place a
mandatory code of condutThe code must (among other things):

» deal with the fair and transparent provision to athexporters of access to
port terminal services by the providers of porirtigral services

* be consistent with the operation of an efficierd arofitable wheat export
marketing industry that supports the competitiver@sall sectors through the
supply chairf.

Viterra has applied to the ACCC to extend the apmmaof its Undertaking past
1 October 2014, notwithstanding the amendments B/ that provide for the
repeal of the access test from that date shouldradatory code of conduct be in
place.

! ss. 4477BB(1)Competition and Consumer Act 20(tTth) (CCA)
2ss. 44ZZAA(7), CCA

% Schedule 3 Wheat Export Marketing Amendment Act 2(Ch)
*5.12 of thaWheat Export Marketing Act 20§8/EMA )



Viterra provided the Application to extend and vHrg Undertaking to the ACCC on
25 July 2013. The application and associated dontsrae available on the ACCC’s
website and include:

Port Terminal Services Access Undertaking - with\tariations marked up
Port Loading ProtocolPLPs) - with the variations marked up

Port Terminal Services Agreement for Standard Pernininal Services
(Standard Terms) - with the variations marked up

A supporting submission.

The documents can be accessed by visiting to the@&Ewebsite at
www.accc.gov.au/wheat.

1.1 Viterra’s proposed extension of its Undertaking

Viterra proposes to extend the Undertaking frons8ptember 2014 to

30 September 2015 pursuant to section 44ZZBB o€@A. In addition, Viterra
proposes inserting a provision into the Undertalapgcifying that the Undertaking
will expire if, in accordance with the WEMA, the ndatory port access code of
conduct is implemented.

The extension and variation of the Undertakingtieggto the expiration of the
Undertaking are specified at clause 3.2 of the Wa#ang.

1.2 Viterra’s proposed variations to its Undertaking
In brief, Viterra is seeking to amend the UndemgkiPLPs and Standard terms to:

allow Viterra to unilaterally amend PLPs temposadlring a force majeure event
remove references as to the timing of the harvedtn@n harvest auctions

modify the PLPs to facilitate the administratiortloé auction system and
subsequent first in, first served system includegricting the use of associated
entities and agents for the purpose of circumverttie 30 minute restriction on
first in, first served bookings

require that the results of marine and port sunaggprovided to Viterra

allow an additional tolerance of 1,000 tonnes t@pglied in certain
circumstances at Viterra’s discretion, for exantplensure the safe loading of a
vessel

clarify how tolerance is applied with respect t@tport loading

clarify the procedures in regards to the movemébbokings

allow Viterra to move bookings between the Outeriddaand Inner Harbour Port
Terminals to increase the efficiency of both pertrtinals



= modify payment terms with respect to bookings beéragsferred

= modify standard terms in relation to reconciliataord adjustment, set off,
company lien and security interest and PR®.

In addition, Viterra has made a number of more maianges to:
= reflect the changes made to the WEMA since the 20idertaking was accepted
" remove unnecessary provisions relating to the dhicton of an auction system

= ensure the port loading protocols and the stantanas will continue to operate
effectively as stand alone documents once the ROitertaking has expired.

1.3 ACCC assessment

The ACCC must apply the tests set out in Divisiasf 6he CCA in deciding whether
to consent to the variation and / or to extendojeration of an existing undertaking.
Subsection 44ZZA(7) of the CCA provides that theGXCmay consent to a variation
of an access undertaking if it thinks it is appraterto do so having regard to the
matters set out in subsection 44ZZA(3).

Subsection 44ZZBB(3) provides that the ACCC magedithe period for which an
undertaking is in operation if it thinks it is appriate to do so having regard to the
matters mentioned in subsection 44ZZA(3).

The legal framework is set out in Section 3 of tk®ies Paper.

The relevant factors the ACCC must consider inchideobjects of Part IlIA of the
CCA® These objects include providing a framework anidigg principles to
encourage a consistent approach to access reguitatémch industry.In its
assessment of Viterra’s Application to extend aayythe ACCC will be required to
form a view regarding what constitutes an appropr@cess undertaking in the bulk
wheat export industry. Where appropriate, the AQGGICconsider industry-wide
issues in its assessment of this application.

1.4 Indicative timeline for assessment

Subsection 44ZZBC(1) of the CCA provides that t&CC must make a decision on
the application to vary and extend the undertakitgin 180 days, starting on the
day that the application was received (referrei the CCA as the ‘expected
period’). The application was received from Vitean 25 July 2013.

The CCA also provides for ‘clock-stoppers’, meantingt some days will not count
towards the 180-day expected period. Specificttly,clock is stopped where the
ACCC either publishes a notice inviting public suksions on an undertaking
application (including an application to vary otexxd an undertaking), or gives a

® Personal Property Securities Act 200%th)
® Subsection 44ZZA(3)(aa).
" Section 44AA sets out the objects of Part IlA.



notice requesting information about an applicafiofhe consultation period
following the release of this Issues Paper will caiint towards the 180-day
timeframe for this decision, in accordance with ‘Btepping the clock’ provisions.

The ACCC has developed the following indicativedime for its assessment of the
application to vary and extend, although the adivsframe will depend on the
nature of comments received from industry:

= receipt of submissions on the ACCC Issues Papeflfyeptember 2013
= ACCC draft decision in early November 2013; and

= ACCC final decision by December 2013.

1.5 Consultation

Section 2 of this Issues Paper sets out specifttenseon which the ACCC is seeking
views. The matters listed in Section 2 do not regné a comprehensive summary of
all aspects of the application to vary and exted,are comments required on each
of those matters. Further, interested partiesrasiged to comment on any aspect of
the application they consider relevant to the ACE&5sessment.

Background information on the legislative critdoyawhich the application to vary
and extend Viterra’s Undertaking will be assessegkt out in Section 3 of this Issues
Paper. If practicable, submissions should reféhédegislative criteria, as this will
assist the ACCC in assessing the application.

Please include detailed reasons to support thesvoeivforward in submissions. If
interested parties consider that any aspect oAfmication to extend and vary ot
appropriate, please suggest changes that may adtieesoncern/s, including drafted
amendments where possible.

1.5.1 Invitation to make a submission

The ACCC, pursuant to section 44ZZBD of the CCAjtas public submissions on
the application to vary and extend Viterra’s Undkirg.

Submissions should be addressed to:

Mr David Salisbury

Deputy General Manager

Fuel, Transport and Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au

The ACCC prefers that submissions be sent via e@malicrosoft Word format
(although other text readable document formatslvalbccepted).

8 See section 3 of the Issues Paper for furtherrimdtion on these provisions of the CCA.



1.5.2 Due date for submissions

Submissions must be received before 5:00pm (EZTjeptember 201.3The ACCC
may disregard any submissions made after this daterescribed by section 44ZZBD
of the CCA. Therefore it is in interested partiegérest to make submissions within
this timeframe.

1.5.3 Confidentiality of information provided to the ACCC

The ACCC strongly encourages public submissionsed$na submission, or part of a
submission, is marked confidential, it will be pshed on the ACCC’s website and
may be made available to any person or organisagpon request.

Sections of submissions that are claimed to beidential should be clearly
identified. The ACCC will consider each claim oindiolentiality on a case by case
basis. If the ACCC refuses a request for confiddityj the submitting party will be
given the opportunity to withdraw the submissionvimole or in part. The ACCC will
then assess the Application to extend and vargerabsence of that information.

For further information about the collection, usel @isclosure of information
provided to the ACCC, please refer to the ACCC jmaltibn Australian Competition
and Consumer Commission / Australian Energy Regulatormation Policy — the
collection, use and disclosure of informati@vailable on the ACCC website.

1.6 Further information
If you have any queries about any matters raiseékisndocument, please contact:

Mr Michael Eady

Director

Fuel, Transport and Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Ph: 03 9290 1945

Email: michael.eady@accc.gov.au

° Available atwww.accc.gov.au



2 Matters for comment

This section outlines matters on which the ACC€eisking comment from
stakeholders in order to assess whether the Apiolicto extend and vary Viterra’s
Undertaking is appropriate.

2.1 Extension of expiry date

In November 2012, Parliament passedWieeat Export Marketing Amendment Act
2012,which made a number of changes to the WEMA. Ogwifstant change is
allowing for the introduction of a mandatory codeconduct to govern access to bulk
wheat ports, in place of the current access teshgements. More specifically, the
amending legislation provides that if, as at 30tSeper 2014, the Minister for
Agriculture, Fisheries and Forestry has approvedde of conduct governing port
access, and that code is declared as a mandaueyucaler the CCA, then the
WEMA, including the access test, is repedftas noted above, Viterra's
Undertaking has been provided in order to meettineent requirements of the access
test in the WEMA.

While it is the current intention of Government fuort access to be governed by the
mandatory code of conduct from 1 October 2014, rxé4tproposes to extend the date
the Undertaking expires from 30 September 2014aunse 3.2(a) of its current
Undertaking to 30 September 2015. While Viter@pmses to make some variations
to its Undertaking, discussed further in this isspaper, the publish-negotiate-
arbitrate framework of the Undertaking as welllas non-discrimination and no
hindering access provisions will continue to opeis they do currently. Further,
Viterra’s auction system remains unchanged foipdréod of the proposed extension.

In addition to the application to extend its Und&mg, in relation to the term of the
Undertaking, Viterra proposes to insert new pransiat clauses 3.2(b) and (c).
These clauses provide that the undertaking willrexghe earlier of 30 September
2015, or:

(b) the date on which the WEMA (including the “access test”) is repealed, the Code
having been declared by regulations under section 51AE of the CCA as a mandatory industry
code; or

(c) the date on which the WEMA is repealed or amended such that there is no longer any
requirement for the Port Operator to have in place an access undertaking under Part IlIA of the
CCA in order for the Port Operator or its Associated Entities to export Bulk Wheat (and there is
no requirement for the Port Operator to have in place an access undertaking for this purpose
under any other legislation; **

In its Application, Viterra submits that it belies/éhe extension will provide for
greater certainty for both itself and exportersor&specifically, Viterra states:

1.3 Viterra Operations is seeking the Commission’s consent to vary, and potentially
extend the operation of, the Access Undertaking in order to obtain greater certainty for both
itself and exporters pending the possible introduction of a mandatory industry code of conduct
(“Code”) from 1 October 2014.

1.4 In particular, Viterra Operations wishes to:

19 Wheat Export Marketing Amendment Act 20Cth), s.2
1 viterra, Application to extend and vary Undertakiclause 3.2



(a) obtain, and provide for exporters, certainty about the process that will apply to the
auctioning of capacity at its Port Terminals for the period from 1 October 2014 to 30 September
2015 (i.e. the period after the Access Undertaking currently expires); and

(b) obtain certainty that its associated entity, Glencore Grain Pty Ltd, will be able to export
Bulk Wheat using Viterra Operations’ Port Terminal Services if the Code is not in force by 1
October 2014 (and, as a result, Viterra Operations needs to have in place an access
undertaking to satisfy the “access test” under the Wheat Export Marketing Act 2008 (Cth)
(“WEMA")).

15 The Proposed Variations will enable Viterra Operations to hold auctions for the
2014/15 season in early 2014, whether or not the Code is introduced from 1 October 2014.%2

In relation to the introduction of clauses 3.2(b)l 8.2(c) that will cause the
undertaking to expire if the mandatory code isadtrced, Viterra submits that:

The purpose of this amendment is to avoid duplication between the Access Undertaking and
the Code. It also ensure that if there is a changes in Government policy and the WEMA (and
therefore the “access test”) is repealed without implementation of the Code, Viterra Operations
will not be disadvantaged by its decision to extend the Access Undertaking in order to provide
early certainty to its Clients in relation to their capacity entitlements 13

| ssues for Comment

= |s it appropriate that Viterra’s undertaking autotically expires in the event
that a mandatory code is introduced?

= Does the extension of the undertaking (with thematic expiry) provide
certainty to access seekers regarding the arrangesrfer acquiring port
terminal capacity?

= Has the bulk wheat export market undergone anyifstggnt changes since th
acceptance of the 2011 Undertaking (and subseqo&ntuction of the
auction system) such that the ongoing operatiah®Undertaking is not
appropriate having regard to the interests of litkeand access seekers?

® |n so far as the Undertaking will remain unchangeéth respect to:
o the publish-negotiate-arbitrate framework

o the non-discrimination and no hindering access gions

o the operation of the auction and first in, firshaed capacity
allocation mechanisms

do the existing arrangements appropriately balatiheeinterests of Viterra
and access seekers?

12 viterra, Submission in support of Application tatend and vary, pg 1
13 |bid pg 6



2.2 Force Majeure

Viterra proposes introducing a ‘Force Majeure’ saallowing the unilateral
amendment of the PLPs on a temporary basis dunmgeriod of force majeure. The
proposed clause is at 9.3(g) of the varied undergak

Viterra submits that this provision provides Vige@perations with greater
operational flexibility to manage any unexpectedragional issues that fall within the
definition of force majeure under the Standard Terviterra also submits that this
provision appears in GrainCorp’s access undertaking

The ACCC notes that, as submitted by Viterra, amtidal clause appears at clause
9.3(b) of GrainCorp Operations Limited’s undertakirHowever what constitutes a
force majeure event in each of the respective stahigerms differs.

| ssues for Comment

= Could the proposed force majeure provision openate manner that is
adverse to the interests of access seekers?

= s it sufficiently clear how the ‘temporary bassshendment will apply?

2.3 Auction Timetable

Viterra proposes deleting clause 2.3(c) of its PbBRgch provides indicative timings
for each of the auctions. Currently clause 2.8(p)ypvides that the harvest auction
will be held around the start of August preceding televant period. Clause

2.3(c)(ii) provides that the first of the two noarliest auctions will be held at the start
of November preceding the relevant period, and thersecond auction if held will

be approximately 4 weeks later.

Clause 2.3(b) of Viterra’s PLPs provides that \faewill publish an indicative date
and time for each auction to be held in a year@Bat— September) by 1 July
immediately preceding the start of that year.

Viterra submitted that a number of exporters inidaa preference that auctions be
held earlier each year than provided for by cl&i8¢c). Viterra further submitted
that:

In order to retain flexibility, Viterra Operations does not propose to specify the dates for any
auction in the Port Loading Protocols. However, it is intended that the auctions will be held in
early 2014 (with appropriate notice requirements set out in clauses 2.3(a) and (b)).15

1 |bid pg 8. GrainCorp’s undertaking is availablerfr GrainCorp’s website www.graincorp.com.au/
15 bid pg 9

10



| ssuesfor Comment

» In the absence of any set timetable in the undiergakioes the notice
published in accordance with clause 2.3(b) prowd#icient certainty to
exporters?

2.4 Firstin, first served bookings

The PLPs currently provide that, following the hestvauction and the second non-
harvest auction, any capacity that has not beecatkd can be booked by exporters
through a first in, first served systeffi.

The first in, first served system provides thatamaty not allocated at auction will be
available for booking from a specified date andetifmllowing the auctions. This is
often described as ‘opening the shipping stem.plisgtions for capacity through the
first in, first served systems are limited to a maxm volume of 60,000 tonnes, at

one port, in one shipping slot. In addition, floe ffirst five business days after
opening the shipping stem, exporters are limiteon® booking each half hour. The
first in, first served capacity allocation systeasheen designed to create uncertainty
with respect to acquiring capacity so as to pro@dencentive to exporters to acquire
capacity through an auction in the first instance.

Viterra proposes two significant variations to thiscess which are discussed further
below. Viterra also proposes reducing the fiveitess day period in clause 2.4(g)
(in which the limitations apply to first in firsesved bookings), to two business days.
Viterra submits that changing this period refléetsdback from exporters and that in
practice, desirable capacity not allocated at ands generally booked immediately
after opening the shipping steth.

2.4.1 Associated Entity of an exporter

Viterra proposes to amend clause 2.4(g)(i), tmaitd each exporter to one booking
each half hour, to include associated entitiesnadxporter, although Viterra has
discretion as to the entities captured by the eawBpecifically Viterra proposes to
amend Clause 2.4(g)(i) to invalidate a booking fafrm

the Booking form is submitted within 30 minutes of the Client or any Associated Entity of the
Client submitting any other Booking Form in relation to that Unallocated Capacity (except in
circumstances where Viterra Operations considers, acting reasonably, that the Associated
Entity operates a commercially separate export function from that undertaken by the Client);18

Viterra submits:

This clause has been amended to make it clear that exporters and their Associated Entities
can only make one booking in each half hour period during the two Business Days immediately
following any auction. This amendment is intended to ensure that exporters cannot circumvent
the intent of clause 2.4(g) by using different related companies to make different bookings.

% viterra, PLPs, clause 2.1(c) and clause 2.4
7 Viterra, Submission in support of Application tctend and vary, pg 10
Byiterra, Application to extend and vary UndertakiRy.Ps clause 2.4(g)(i)

11



This amendment is not intended to prevent separate bookings by Clients (and their Associated
Entities) that operate commercially separate export functions.™

| ssues for comment

Will the proposed clause effectively prevent exgysrtircumventing the
intention of clause 2.4(g)?

Is it appropriate that Viterra has the discretiamrhake a decision to
invalidate a booking on the basis of this propogadation? Is invalidating
such a booking an appropriate outcome for condyatxporters that may
circumvent the intent of clause 2.4(g)?

Is the discretion appropriately defined or limiel$ it appropriate that the
test is whether ‘the Associated Entity operatesraroercially separate expor
function’ or should it be related to the purposdia# Associated Entity in
making the particular booking? How might the pwede identified?

~—+

How prevalent is the practice of having two asstadaentities operating
commercially separate export functions? What fezdwr characteristics
identify a commercially separate export functiondavould these
characteristics or features be consistent across@hmercially separate
entities?

Is there sufficient certainty with respect to tlegess to be followed if a
booking is to be rejected?

Disputes regarding the application of this claus# lae resolved pursuant to
clause 12 of the PLPs. Is the dispute resolutimtgdure appropriate in
these circumstances?

24.2

Transferability of first in, first served bookings

Viterra proposes to insert a new clause 2.4(h)timdPLPs so that Viterra, acting
reasonably, may reject the booking form, or catteebooking if it considers that the
booking is not genuinely required for use by thpater who has submitted the
booking form. Viterra may only reject the bookilogm or cancel the booking if the
exporter submitting the booking form has done sbemalf of another exporter for
the purpose of circumventing the limitations placedirst in first served bookings
made immediately after the opening of the shipgitegn.

In support of this variation Viterra has stated:

The intent of clause 2.4(g) is that Clients and their Associated Entities should only be able to
make one booking each half hour period during the two Business Days immediately following
any auction. To reduce the potential for Clients to circumvent this intention by engaging third
party “agents” to acquire capacity on their behalf, Viterra Operations proposes to insert a new
clause that enables it to reject any booking that it considers (acting reasonably) may have been
made for this purpose.

9 Viterra, Submission in support of Application tctend and vary Undertaking pg, 10

12



Viterra Operations does not wish to prevent legitimate trading of Slots by exporters. However,
it is important that Clients cannot circumvent the intention of clause 2.4(g) in this manner. Any
disputes can be resolved in accordance with clause 12 of the Port Loading Protocols.”

| ssues for comment

Is it appropriate for Viterra to have the discratito determine when a
booking may be made on behalf of another partyHempurpose of
circumventing the intention of clause 2.4(g)?

Could the use of ‘agents’ for the purpose of cirganting the intention of
clause 2.4(g) be prevented in some other manneeximple by placing some
restrictions on the ability to transfer capacitygagred immediately following
an auction?

Could this proposed variation result in any adversasequences for the way
in which bookings are currently made?

Is the dispute resolution process at clause 12®fLPs appropriate for
resolving disputes that may arise from the appiaraof this clause?

2.5

Tolerance

In addition to the plus or minus 10 per cent talemprovided for in clause 5.6(a),
Viterra proposes inserting a provision that prosidescretion in relation to the
amount that a vessel may load over the stated itgfmoked. The provision states

that:

(b) Viterra Operations may, in its discretion and on a case by case basis, allow a vessel to load
up to 1,000 tonnes in excess of the Capacity (plus tolerance) booked for that vessel. For the
avoidance of doubt, this clause 5.6(b) does not entitle Clients to any additional tolerance in
respect of the execution of Capacity. It is a discretion that Viterra Operations may exercise if it
is necessary or desirable to facilitate the efficient or safe loading and departure of a vessel
and/or the efficient operation of a Port Terminal.**

Viterra submits that there are a number of circamsts in which it may be necessary
to increase by a small amount the volume of gr@é@aiéd onto a vessel (e.g. to ensure
vessel stability). Further, Viterra submits thatadoility for Viterra Operations to
allow this, without the exporter needing to acquapacity from other exporters, will
facilitate the efficient operation of the port ténal >

| ssues for Comment

Is it appropriate for Viterra to have the discratito apply this additional
tolerance in the circumstances noted in the clause?

2 bid pg 10
2L viterra, Application to extend and vary UndertakiPLPs clause 5.6
2 viterra, Submission in support of Application ttend and vary Undertaking, pg 11

13



2.6 Two port loading

Clause 5.7 of Viterra’'s PLPs sets down some praeg¢dules with respect to two port
loading.

Viterra proposes amending clause 5.7(a)(ii) toudela reference to a vessel,
scheduled for two port loading, arriving in its gegperiod at the first poft. Viterra
submits the intention of this variation is to dgithat two port loading vessels will
not lose their booking at the second port if thesydelayed at the first port after
having arrived within their slot or the grace périt’

In addition, Viterra propose varying clause 5. &4g)hat exporters can, with the
consent of Viterra, redistribute the booked tonnagress the two bookings within a
tolerance of plus or minus of 10 per cent. Th@dudes the tolerance specified in
clause 5.7(a) of the PLPs.

Further, the variation specifies that the tota¢tahce allowed by clause 5.7(a) to the
two bookings can be allocated to one of those buayski

Viterra submits that the proposed amendment is\ded to clarify the flexibility that
is available to exporters undertaking two port logdn terms of how exporters are
able to re-distribute the loading of tonnes acthegwo ports. Viterra further
submits that flexibility is intended to provide ledi to both exporters and Viterra in
terms of operational efficiency.

| ssuesfor Comment

= Do the proposed variations to the two port loadprgvisions provide
sufficient certainty to exporters regarding theatent of tolerance
applicable to two port loading?

2.7 Movement of first in, first served bookings

Clause 7 of Viterra’s current PLPs allow for thevament of any capacity acquired
at auction, or through the first in, first servggdtem to different shipping slots or
ports, provided a number of conditions are met.

Viterra’s current PLPs are silent on the earligsetan exporter can apply to move a
booking following an auction. However, until thetdils of available capacity are
published pursuant to clause 2.4, exporters arblena determine whether capacity
is available in the shipping slot, or at the pbeyt would like to move bookings to.

It has been Viterra’s practice to accept applicetito move bookings on the opening
of the stem for first in, first served bookings.

Viterra propose amending clause 7(e) to specify\itarra will not accept any
request or agree to move a booking to a slot attat@rminal where:

Z viterra, Application to extend and vary UndertakiPLPs clause 5.7
# viterra, Submission in support of Application ttend and vary Undertaking, pg 11
25 i

Ibid

14



(i) The Capacity at the Slot to which the Client has requested the Booking be moved to
has not yet become available for booking on a first-in-first served basis in accordance with
clause 2.4(d). For the avoidance of doubt, clause 2.4(g) does not apply to the movement of
any Booking.

Viterra submits that:

The proposed amendment clarifies that Clients cannot move a booking until after the shipping
stem opens for first-in-first served bookings in respect of the relevant period. Applications for
the movement of bookings will be assessed in the same way as applications for new bookings
(i.e. with booking priority granted to the first in time). This amendment also makes clear that
m?vezrpents made after the opening of the shipping stem will not be subject to the ‘half hour
rule”.

| ssues for comment

= Do the proposed variations provide sufficient certyregarding the ability ta
move bookings following the opening of the shipgiegn?

2.8 Movement of bookings between Inner Harbour and Oute  r
Harbor

Viterra proposes inserting, into clause 7 of th@®Lthe following clause allowing
the movement of bookings between Inner HarbourQumigr Harbor:

(9) Notwithstanding any other provision of these Protocols, Viterra Operations may at any time,
with the Client’'s consent, move a Booking for a Slot at Outer Harbor to a Slot in respect of the
same half month period at Inner Harbour (or visa versa), if it facilitates the efficiency of
operations at either or both of Outer Harbor and Inner Harbour and Viterra Operations takes
reasonable steps to minimise the impact on other Clients at those Port Terminals.?’

Viterra submits that the purpose of this new clasge facilitate the operational
efficiency of both port terminals and reflect tleality that in practice they are best
managed operationally as a single port termffal.

Viterra further submits that the amendment clasifieat the movement can take place
without the need for a new booking and that, in imglany move, Viterra will take
reasonable steps to minimise the impact on otheorésrs>’

| ssues for comment

= Does the ability for Viterra to move bookings betwénner Harbour and
Outer Harbor raise concerns with respect to theiasts of access seekers?

= Disputes regarding the application of this proviswill be subject to the
dispute resolution mechanism in clause 12 of thes?Ls this dispute
resolution mechanism appropriate for resolving digputes that may arise
from the application of this proposed clause?

26 i
Ibid
7 viterra, Application to extend and vary UndertakiPLPs clause 7
2 viterra, Submission in support of Application ttend and vary Undertaking, pg 11
29 i
Ibid
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2.9 Transferring bookings

Viterra proposes to vary clause 9(a)(vii) of itsH3Lto require the payment of fees
prior to a booking being transferred. Specificatlg exporter may transfer a booking
if, amongst other things:

(vii) the Transferor has paid any booking fee, Auction Fee or Auction premiums payable to
Viterra Operations in connection with the Grain the subject of the Transfer Notice, and any
other fees or charges which are at that time due or payable to Viterra Operations in connection
with that Grain:*

Viterra submits the purpose of the amendment ésgcourage the speculative
acquisition of capacity intended only for on-salether exporterd

| ssuesfor Comment

= Is there any aspect of this proposed variation tteatses concern for access
seekers?

2.10 Standard Terms

The ACCC notes that Viterra also proposes a numbeariations to the standard
terms, specifically in relation to the following:

= Clause 7.13 — Reconciliation and adjustniént

= Clause 8.5 — Set dff

= Clause 10.1 — Company’s lien and security intéfest
= Clause 27A — PPS LaWw

Given the commercial nature of these contract teanusnoting that standard terms
(as well as reference prices) are all subject totiation between Viterra and
exporters, the ACCC does not intend to raise sjgasgues for comment on each of
these variations, but welcomes any views from eg&d parties in relation to the
variations proposed to the Standard Terms.

| ssues for Comment

= Do the variations to the standard terms appropiiatealance the interests of
Viterra and access seekers as a starting poinbtarnence commercial
negotiations?

*viterra, Application to extend and vary UndertakiPLPs clause 9(a)

3L Viterra, Submission in support of Application itend and vary Undertaking, pg 11
% viterra, Application to extend and vary Undertaki$tandard terms, clause 7.13
 viterra, Application to extend and vary UndertakiStandard terms, clause 8.5

3 viterra, Application to extend and vary UndertakiStandard terms, clause 10.1

% viterra, Application to extend and vary UndertakiStandard terms, clause 27A
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2.11 Other variations

In addition to the variations specified above, ¥f@eproposes a number of other
amendments that have the intention of:

*= removing obsolete references or clauses (for elaregarding the
accreditation scheme previously regulated by theMABr the introduction

of an auctiony?

= updating references to other legislation or coreepnhtained in other
legislation (for example, the replacement of ‘rethbody corporates to
associated entities”)

= ensuring that the PLPs and the Standard Termsneento operate as stand
alone documents following the expiration of the emaking®®

The ACCC considers the effect of these variatiqgppears to be relatively minor;
however, interested parties are welcome to prosmhements on any aspect of
Viterra’s Application to extend and vary.

% viterra, Application to extend and vary Undertakitundertaking, clause 1.1(d) and (e)
37 i
Ibid
3 viterra, Application to extend and vary Undertakifor example, PLPs clause 14: Varying these
protocols
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3 Legal framework

3.1 Extension of an access undertaking

The test the ACCC applies in deciding whether tiemot an undertaking is set out in
subsection 44ZZBB of the CCA. This section provittes the ACCC may extend the
period for which the undertaking is in operatioit thinks it appropriate to do so
having regard to the matters set out in subseddatz A(3). The matters under this
section are:

= the objects of Part llIA of the CCA, which are to:

o promote the economically efficient operation ofe a$ and investment in
the infrastructure by which services are providbedreby promoting
effective competition in upstream and downstrearrketa

o provide a framework and guiding principles to errege a consistent
approach to access regulation in each industry

= the pricing principles specified in section 44ZZCA
= the legitimate business interests of the provideéne service

= the public interest, including the public interagshaving competition in markets
(whether or not in Australia)

= the interests of persons who might want accedseteervice

= whether the undertaking is in accordance with aess code that applies to the
service

= any other matters that the ACCC thinks are relevant

In relation to the pricing principles, section 44Z&X of the CCA provides that
regulated access prices should:

* be set so as to generate expected revenue foukated) service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated
service or services; and

» include a return on investment commensurate wighréigulatory and
commercial risks involved; and

and that access price structures should:
= allow multi-part pricing and price discriminatiorhen it aids efficiency; and

= not allow a vertically integrated access provigdesét terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesathigher; and

18



= access pricing regimes should provide incentiveedoce costs or otherwise
improve productivity.

3.2 Variation of an access undertaking

The test the ACCC applies in deciding whether tosent to the variation of an
undertaking is set out in subsection 44ZZA(7) & @CA. This section provides that
the ACCC may consent to a variation of an undengakiit thinks it appropriate to do
so having regard to the matters set out in suluseddZZA(3) listed above.

In practice, in assessing a dual application terktand vary, the ACCC will
consider whether it is appropriate for the Underngkincluding the variations, to
continue for the period specified.

3.3 Timeframes for ACCC decisions and clock-stoppers

Subsection 44ZZBC(1) of the CCA provides that tl&C&C must make a decision on
an access undertaking application within 180 déygisg on the day the application
is received (referred to as the ‘expected period’).

Section 44B of the CCA defines an ‘access undergpéipplication’ to include an
application to vary an undertaking and an applicatinder subsection 44ZZBB(1)
for an extension of the period for which an acags$ertaking is in operation.

Pursuant to 44ZZBC(6), if the ACCC does not pub#istecision on an access
undertaking under section 44ZZBE of the CCA wittiia expected period, it is taken,
immediately after the end of the expected periodhave:

= made a decision to not accept the application; and
» published its decision under section 44ZZBE andeésons for that decision.

Subsection 44ZZBC(2) of the CCA provides for ‘clestoppers’, which mean that
certain time periods are not taken into accountnndetermining the expected period.
In particular, the clock may be stopped:

= by written agreement between the ACCC and the aquewider, and such
agreement must be published: subsection 44ZZBC®)&

= jf the ACCC gives a notice under subsection 44ZZBOAequesting information
in relation to the application;

= jf a notice is published under subsection 44ZZBDxi%jting public submissions
in relation to the application; and

= adecision is published under subsection 44ZZCBerring consideration of
whether to accept the access undertaking, in wirale part, while the ACCC
arbitrates an access dispute.
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3.4 Current legislative arrangements

TheWheat Export Marketing Act 20@¢8th) the WEMA) came into effect on 1 July
2008 and was amended by tMheat Export Marketing Amendment Act 20Qth) in
November 2012.

In 2008, the WEMA and associated transitional legjisn replaced the Export Wheat
Commission with a new statutory body, Wheat ExpAuristralia, which was given
the power to develop, administer and enforce areddation scheme for bulk wheat
exports, including the power to grant, vary, suspencancel an accreditatioh.

Amendments to the WEMA in November 2012 saw the aVBsport Accreditation
Scheme and the Wheat Export Charge abolished @e&émber 2012, and Wheat
Export Australia wound up on 31 December 2012. &stpbese amendments, the
WEMA will be repealed on 1 October 2014 on conditibat a mandatory code of
conduct has been declared under section 51AE d@@#% by this date.

Until then, parties seeking to export bulk wheatirAustralia are required to pass
the ‘access test’ in the WEMA until 30 Septembet£20rhe access test, set out in
section 9 of the WEMA, will be satisfied if either:

= the ACCC has accepted from a person who owns oatgsea port terminal
facility used to provide a port terminal serviceaatess undertaking under
Division 6 of Part IlIA of the CCA, and that undaking relates to the
provision to wheat exporters of access to the fgoninal service for purposes
relating to the export of wheat; and the acceseuaking obliges the person
to comply, at that time, with the continuous discie rule?’ in relation to the
port terminal service; and at that time, the persamplies with the
continuous disclosure rules in relation to the pemninal service; or

= there is in force a decision under Division 2A affAllA of the CCA that a
regime established by a State or Territory for asde the port terminal
service is an ‘effective access regime’; and utldar regime, wheat exporters
have access to the port terminal service for thipgmes relating to the export
of wheat; and at that time, the person complieb Wié continuous disclose
rules in relation to the port terminal service.

TheWheat Export Marketing Act 20@8th) will be repealed in its entirety on 1
October 2014 if the Minister for Agriculture, Fishes and Forestry has by notice
published in th&azetteapproved a code of conduct and the code has betarek:
by regulations under section 51AE of the CCA tabrandatory industry codé.

% The relevant transitional legislation is éeat Export Marketing (Repeal and Consequential
Amendments) Act 20@&th).

“9'In summary, the continuous disclosure rules reqgodrt terminal operators to publish on their
website their policies and procedures for manademand for port terminal services; a statement,
updated daily, setting out, amongst other things,ame of each ship scheduled to load grain using
port terminal services, the estimated date on whiein will be loaded into the ship (if known), the
date on which the ship was nominated and the datehich the nomination was accepted (this
statement is termed the ‘Loading Statement’).

“I Wheat Export Marketing Amendment Act 2QCh) s. 2 and Schedule 3
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The Minister must not approve a code of conductssithe Minister is satisfied that
the code of conduét

= deals with the fair and transparent provision t@athexporters of access to
port terminal services by the providers of porirtigral services; and

= requires providers of port terminal services to pbnwith continuous
disclosure rules; and

= is consistent with the operation of an efficiend gmofitable wheat export
marketing industry that supports the competitiver@sall sectors through the
supply chain; and

= s consistent with any guidelines made by the AGEI&ting to industry codes
of conduct.

If a code of conduct is not approved and declase8bSeptember 2014, the WEMA
will not be repealed and the current arrangememtkjding the access test, will
continue.

2 Clause 12 of Schedule 1 to téeat Export Marketing Amendment Act 20Cth)
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