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1. INTRODUCTION

On 24 Decembel996, the National Competition Council (the Counadreived an application
from Carpentaria Transport Pty Ltd (Carpentaria) asking the Council to recommend that specified
rail freight services provided by Queensland Rail (QR) be declared.

Carpentaria, a company incorpted in Queendtal, is a wholly owned subsidiary of TNTnhited.
Carpentaria provides freight transfaion and wareousing services within Queensland. It
operateshrough two principal operating divisions known as

. Queensland Railfast Express (QRX) which provides rail freight forwarding services to its
customers using the rail system operated by QR; and

. North Queensland ExpresS@X) - which is nvolved in the movement of freight by road
within Queensland and interstate.

Carpentaria moves freight along the coastal corridor extending as far as Cairnschyedeulains
which are operated amufovided by QR.

The service is described in the applicationtag ‘linehaul serice operated by QR dfandling and
transporting freight on the routes set out and described in Sched(dethie appkation).” A
detailed definition of the service and grounds for support of thecagiplh areprovided in the
application.

This statement of reasons deals with the sepriogided by means of the filiies owned by QR.
Process

After receiving the applicain, the Council informed QR (the infrastructure owner) and the
Queensland Premier (the Designated Minister) of receipt of the appiicatiStaff from the
Council's Secetariat then met with thenfrastructure owner and the applicant to discuss the
application and thprocess to be adopted in dealing with the application.

In January 1997, the Council advertised that the egmin had been received and requested
written submissionfom interested parties by 7 March 1997. To aid interested parties in preparing
their submissions, the Council issued a discussion paper in January 1997.

The Council eceived 27 written submissions, a list of which appear in the Appe@digies of the
non-confidential submissions were provided to Carpentaria (the applicant), the Queensland
Government, and QR. All parties who had made submissions were advised that the other
submissions were available if they wished to consider them.

The Council had originally anticgied making its recommendation to the Queensland Premier on 2
May 1997. However, dcause a major submissitmom Carpentaria waseceived later than had
been expected, tHeouncil revised theate for recommendation to 3 June 1997. The applicant, QR
and all parties that made submissions were informed of the variation.

The Council considered all the submissions aatlhed a decision on its recommendation at its
meeting of 27 May997.

1 Carpentaria application, p.1



Consultancy

During the course of dealing with the applion, the Council sought information on the fedisib

of duplicating rding stock. TheCouncil contacted withDJA Maunsell tgorovide this information
through a short term consultancy. The report provide®dy Maunsell was ¢ated as another
submission and made publicly available. The report formed part of the information considered by
the Council.

Confidential submissions

The Council regards submissions as public documents unless confidentiality is specifically
requested. The Council is conscious of the need ttegraponfidential information, including
commercially sensitive information.

A number of submissions were made to the Council on a confidential basis. Carpentaria, QR and
SCT supplied confidential versions and general release versions of their submissions. The Council
accepted theanfidentiality request in reggt of commercially sensitivaformation contained in

the confidential versions of these submissions.

The Council was disappointed at the itigbof the two key parties to this apgditon, QR and
Carpentaria, to agree on working arrangements between themselves to deal with issues such as
access to @anfidential information. Overall, the Council found both parties helpful in providing
feedback and factuatfiormation during its consideration of this apption. However, it felt that

QR adopted an overly legalistic approach to its participation in the Council’'s processes.



2. THE APPLICATION

Section44(F)(1) of the Trade Rctices Act (TPA)provides for any person to make a trem
application to theCouncil asking the Council to recommend to the deseph Ministerunder

Section 44G that a particular service be declared. Regulation 6A of the Trade Practices Regulations
requires that an application include certaformation.

The Council considers that iteceived a valid applicatioior the declaration of specified
Queensland rail services from Carpentaria on 24einberl996. The apptiation provides the
information required by Trade &gtices Regulation 6A.

Good Faith

Section 44R3) sates that “theCouncil may recommend that the service not be declared if the
Council thinks that the apphtion was not made irogd faith”.

Some submissions raised the issue that Carpentaria already has access to QR services. An
application to seek declaration of a service where access is aimeadjed is not precluded by the

TPA. In fact, it is clearly contemplated by section £&)@&) and (f). These provisions refer to
“accesqor increasedccess)”.

The Council considers that the criterion “not in good faith” is designedlironate trivial
applications and those applicants who alwiously vexatious or are applying only to put the
provider to the unecessary expense of responding tcaacess declaration applicati It is clear
that this application would not fall into those categories.

The Council has no grounds which would suggest that thecapph has not been made in good
faith in accordance withestion 44K3).

Threshold question

The first issue is whether the services which are the subject of the application come within the
meaning of ‘service’ in sectiofdB of the TPA.

Sectiond4B of Part Il1A of the TPA defines a service as:
‘service’ provided by means of a fity and includes:

(a)the use of an infrastructure ildg such as a road or railway line;
(b)handling or transporting things such as goods or people;
(c)a communications service amgar service;

but does not include:
(d) the supply of goods; or

(e)the use of intellectuakoperty; or
(f) the use of a production process;

except to the extent that it is an integral but subsidiary part of the service.

In order to test whether a particular service is a ‘service’ under the Acteitéssary to determine
that the service is provided by a ifig or facilities.



The Facilities
The Application defines the fédites necessary to provide the service as :

(@)Rail infrastructure facilities including accesads, ballast, bearers, sighag
equipment between the following locations:

Brisbane - Gladstone - Rockhampton - Mackay
Brisbane - Ingham - Tly - Innisfail - Cairns
Brisbane - Mackay - Proserpine - Bowen - Hoit&yr - Townsville

The track is vested in QR by reason of the Transport Infrastructure Act, the Government
Owned Corporations Act and the Government Owned Corporation (Queensland Rail)
Regulation.

(b) Space at terminals as follows:

() Brisbane (Moolabin);

(i) the QR terminal gantry operations at Rockhampton (Paget);
(iii) the QR terminalgantry operations at Townsle;

(iv) the QR siding at Tully.

The terminal space or equipment set out above is owned or leased by QR.
All rolling stock set out in Schedule 1 is owned by*QR.

The Council recognises there are a number of agpdiut integral falties providing the service.
These facilities can berauped as track, above track ifdies (including locomotives and rolling
stock), and terminals (including loading and lifting equipment).

The Service

While a full description of the service and the relevant infrastructure are set out in Schedule 1 of the
Carpentaria applicain, Carpentaria’s submission summarises the servicehasnmovement of
freight by rail, or the rail freight services market."Access is sought to the Service to promote
competition in downstream markets, particularly the freight forwarding market in Queensland.
Carpentaria’s application describes the service as:

the line-haul serice operated by QR diandling and transporting freight on the rail
network in Queensland piaculars of which are set out in Schedule 1 to this Application.

Particulars of the Servicand relevant infrastructure are contained in Schedule 1. By way
of explanation:

(a) The service involves tiandling and transporting of freight by rail in Queensland
including, without limitation:

() the carriage of freight by rail between designated places, particulars of which are
set out in Schedule 1,

Zibid, p.7
3 Carpentaria submission, p.1
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(i) the loading and unloading of Carpentaria’s FCL freight from QR’Bing stock
at QR’s terminals;

(i) the shunting of trains at Carpentaria’s terminals to enable loading and unloading
by Carpentaria; and

(iv)  the temporary storage of freight containers on premises and at terminals owned
or operated by QR.

(b) The facilities used to provide the service include all infrastructure necesdaandde
and transport the customers’ freight from terminal to terminal as set out in Schedule 1
and encompasses alldiities necessary to provide the Service in a safe, efficient
timely manner.

Included within the access declaratioought are both track @ess and @ess to above
track services. Given the particular situation which exists in Quaetshll elements of
the Service are currently so interrelatadd integral to the provision of dedicated trains
that it is not practically possible, taking into awxmt current regulatory, industrial
relations and sadty issues for the Service to be divided into traoc#t above track
components.

A number of submissions raised as a threshold issue whether the Service is a service for the
purposes of Part IlIA of the TPA.

The first question the Council must decide is whether the service in the manner configured by
Carpentaria is a service within the scope of the aquesssions. This turns on:

whether Carpentaria is seeking access to ‘a service provided by means of a particular
facility’, whether the service isinderstood as ‘handling or transporting goods’ or is
something else.

Carpentaria argued the definition of the service is valid under sub-paragraph (b) which expressly
contemplates the handling or trapgt of goods as a service for the purposes of Part IlIA.
Furthermore, a service may be provided by severditiizsc Carpentaria’s submission argued that

“all of the submissions which take issue with the definition of service fail to refer to sub-paragraph
(b) of the definition®.

QR’s supplementary submission argues that sub-paragraph (a) is the real foacseks to rall
infrastructure. Carpentaria has not sowgttess to the railway linender sub-paragraph (a) as this
would require Carpentaria to provide its own locomotives atidgstock.” QR takes issue with
Carpentaria’s definition of the service and asserts that sub-paragraph (b) was never meant to apply
to rail, arguing that:

Paragraph (b) was inserted in the defion of service to make it plain that in the context
of the access discussions concerning the gas industry ancevieéogment of major gas

4 Carpentaria application, pp.5-6

5 QR supplementary submission, p.4

6 Carpentaria submission, p.2

7 QR supplementary submission, pp.6-7
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pipelines..and the eastern state’s intercawted electricity grid....It was done in that way
because ‘goods’ is defined to include gas alettricity...?

While section 4 of the TPA explicitly includes gas and electricity asdg” for the purpose of the
Act, it does not limit “gods” to only those things listed in the definition, that is, it is not an
exhaustive definition of “goods”. There is no apparent reasémitd’'goods” in subparagraph (b)
of the definition of service in sectiagiB in the way proposed by QR; “goods” should be given its
plain meaning.

Some submissions argued that “the use of a productidityfagr sub-paragraph (f) was relevant:

. The Australian Railways Association (ARA) argued pineduct of a railway is transgation,
and the processes by which that is carried out are trains and associating loading and unloading
facilities. Other “®ove rail” services such as terminals, locomotivelingostock, unting
and other equipment comprise a “production process” and are unable to be declared.

. The Public Transport Union (PTU) also argued that the usellmfgretock and various QR
facilities falls within the context of “@roduction process” in the sense that iate$ to the
active aspects of operations which make up sepro@sion, that is, there is a real difference
between fixed infrastructure and operational business services. In the casetrioftglgrids
or gas pipelines, the service consists only of transmission, and notasssgobusiness
operations’

In this case, the Council believes it is highly doubtful that théitfacould be considered to be a
production fadity under paragraph (f) as the ildes geneate a service, not@oduct. There are
no new or transformed goods which result from the use of tliyfac

Is the service aundled or composite service

A number of submissions argued that the application seeks to declatm@éed” service which
arbitrarily links essential and non-essential elements, where “bundle” has its plain meaning of a
grouping of different things. Carpentaria argues the egpin seeks to declare a “cluster” defined

to be a service provided by a set ofiliaes which are eanomically distinct but joined by strong
economies of scopeé.

QR argues that Carpentaria is seeking access to a set of servicesildied that arebundled
together. In particular, QR argues Carpentaria’s application:

..seeks access not to a facility of oaal significance but a dlection of services and
facilities. Drawing together access to track, locomotiveagoms, terminals, lifting
equipment, track management\sees, crew, schedulg, support operations, timetabling,
loading and unloading, pinning and unpinning, preparation and dengn of
documentation, storage, the provision of maintenance arulllany operations as a
bundled package, is simply not within the contemplation of ¢hess arrangements under
Part IlIA.*?

8 loc cit

9 ARA submission, p.2

Op1y submission, p.11

1 Economies of scope exist where unit fixed costs are reduced by producing more than one product.
12 QR supplementary submission, p.1
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NR obtained legal advi¢esupporting the view that it is not permissible to bundlditias which

are essential with facilities which are not esserftal the purpose of establishing an aggregate
service. NR contends that each of thelifaes need to be considered seqialy against the criteria.
The service nominated must bebundled into track infrastructure, line-haul services and terminal
services.

FreightCorp argued that Carpentaria’s aggilon refers to a composite service, elements of which
do not meet the Competition Principles Agreement (CPA) criteriassential infrastructuré.

In reply, Carpentaria argued that nowhere in its application is the service describdaliadla”“or
is the concept of “bundling” used. Rather, the services to be declared constitute a ‘cluster’:

The Service consists of a number of ponents orelements, much in the same way as
access to telecommunications services consists oanger of components including
switching facilities, line access, etc. In tlmdguage of conwtition access isaght to a
cluster of servicesnd not a “bundle”. The use of the term bundle in the submissions
which have been filed is misleadifig.

“Unless the range of seices is declared as a cluster, the market poamda entrenched
monopoly of QR W remain. The characteristics of the cluster of services to which access
ought be granted are that they are stifnt to sipport the eféct, but no morehan is
necessary to support the e¢t®

Professor Ergas supports the view of Carpentaria that the service derived from the combination of
track and above-track fdities for whichaccess is sought constitutes a clugterthe purpose of
competition policy analysis. Ergas defines a cluster as a service which is provided by a set of
facilities which are eenomically distinct but joined by strong economies of scope. As a result:

a firm could not realistically wpply one component of the cluster without incurring a
substantial penalty when compared to a firm whiclppdied the full line..In the
circumstances at hand, the issue is whether a firm which did not own or supply the track
could reasonably (that is without significant catifive penalty) spply the above-track
services.

The matters to be considered addressing this question pdia those discussed in
assessing the likélood of dupcation. In paticular, ecnomists would genellg regard it

as unlikely that separateupply would occur if such supply entails substantial investments
which are (1) spcific to the market in questiaand (2) would make the firm undertaking
those investments highly vulnerable to the behaviour of the supplier of those parts of the
cluster which it does not control.

It is my view that theseonditions are met in regard to the range of\sees for which
Carpentaria seeks declarata...

| would therefore conclude that competition is unlikely to develop in the relevant down-
stream market if theange of serices declared is narrowethan that being sought by

13 Attachment to NR's submission, National Access regime - Application by Carpentaria Transport Pty Ltd - Advice from Mr Russedadiies Graham
and James

14 FreightCorp submission, p.4

15 Carpentaria submission, p.18

18ihid, p.15
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Carpentaria. Put in other words, it appears to me that the range e®fcgsr for which
declaration is beingaught covers those saces,and only those seices, which are at the
heart of QR’s current power to exclude competitors. These are the facilitiesavtutiter
supplier is unlikely to be able @wuplicate on a commercial basis. Declaring a narrower
range of sevices would defeat the purpose of the Act since separppysof the excluded
servicesand hence congtition in the down-stream market would not devélop.

QR’s supplementary submission doesamtept that the service is a cluster:

This is not an application for a ‘cluster’ of services in the sense that the temadésstood
but is truly an attempt to secure access ovbumdle of failities and activitiesaggregated
together®

...Importarly, Carpentaria seeks access to all of these faciliaesl sesices taken
together. This extends tlplication not just to a service identified in a linked way to a
particular infrastructure facility but drawspon all of the above rail operationattvities

of the corporation. Secondly, the configuration of thesiserbrings together a separate
set of facilities though which disate services are provided to parpants in the market
for deliveryand acquision of transport logistical servicesQR does notcaxept that a
bundling of failities and serices extending t@bove rail activities, in this way, is
properly a service within the access provisiotis...

Part 1lIA of the TPA redtes to a declared service, not declareditias. The reasorfor this
distinction is that a facility maprovide multiple services, only some of which might satisfy the
criteria for declaratio®. Similarly, one service may Ipeovided by a multiple set of fiites.

In deciding whether an application identifies a seruieder Part IlIA of the TPA, the Council does

not consider whether that service, or the facilities wigobvide it, neet the other criteria for
declaration in the first instance. These are two separate issues and both needidtedsed with

each applicatin. It is likely that the CouncilWreceive applications which seek access to services
which fall within the definition under the TPA but after an assessment of the other criteria, the
Council concludes that those services should not be declared. Hence, the Council has not adopted
QR'’s approach of linking the validity of the definition of service to the potential for declaration.

As noted earlier, the Council considers that the transport of goods, as defined by Carpentaria, can
fall under the definition of service paragraph (b). It also recognises that there are seiitiesd fac
which are needed to provide such a service. The issue of whether the service is a “bundle” or a
“cluster” is irrelevant to the Council’s considerations as the service as definedestsdijo the

tests of the declaration criterion. It is important to note, however, #ause the regime was
designed with access to naturalmopolies in mind; by defining a service which relies on the use

of many facilities the applicant does make it more diffi¢ait a cluster/bundle to eet the other

criteria in the Act. Section 444), in particular, requires the Council to consider whether it would

be economical for anyone to develop anotheilifia¢hat could provide part of the service. This
ensures that any cluster of facilities is a legitiencombination which does not push the application

1 Ergas, H, advice attached to Carpentaria’s supplementary submission, pp.15-17
18 QR supplementary submission, p.3

Yibid, p.5

20 praft Guide to Part l11Ap.17

2L ibid, p.22
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of the access regime yund that intended. These other issues are consideredaiih ldter in the
statement of reasons.

3. EVALUATING THE APPLICATION

The criteria under which the Council must assess thecapiph are contained in section 44fFand
section 44@l), (2) and (3). Thoseestions state:

44F(4) [Consideration of alternative facilitied In deciding what recommendation to make, the
Council must consider whether it would be economical for anyone to develop anothtgrtfext
could provide part of the service. This seftson does ndimit the gounds on which the Council
may decide to recommend that the service be declared or not be declared.

44G(2) [Council to be satisfied of mtters] The Council cannot recommend that a service be
declared unless it is satisfied of all of the following matters:

(a) that acces@r increase@ccess) to the service woyddomote competition in at least
one market (whether or not in Australia), other than the market for the service;

(b) that it would be uneconomical for anyone to develop anothdityfac provide the
service;

(c) that the facility is of national significance, having regard to:

() the size of the facility; or

(i) the importance of the facility to constitutional trade or conu@gror

(iii) the importance of the facility to the nationalemmy;
(d) that access to the service carpbavided without undue risk to human health or safety;
(e) that access to the service is not already the subject of an effective access regime

(f) that accesgor increase@ccess) to the service would not be contrary tgtheic
interest.

In respect of section 44@), the service the sudgjt of the application camot be declared if it is the
subject of an accessdertaking in operation undexction 44ZZA.

The criteria detailed in sections 44Frand 44G(2) areach considered below.

22 Section 44G(3) requires the Council to consider the relevant principles in the Competition Principles Agreement when assessing whether an existing State or
Territory Regime is effective.
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3.1 PROMOTING COMPETITION IN OTHER MARKETS

(@) that access (or increased access) to the service would promote competition in at least one
market (whether or not in Australia), other than the market for the wee

Approach

The purpose of this criterion is to ensure thatess is only granted where there are idr be
tangible benefits which flow beyond the service for wlachess is sought.

To recommend that an application meets this coiterithe Council must be convinced that the
service to which access is sought is not in the same market as the market in which competition is
promoted.

One way of proving this is to define the market for the service, define the market in which
competition is promoted and demoasér that these two markets are separate. Pppioach has

not been adopted for this amliion. Ingead the analysis focuses on determining that there is a
different market in which competition is promoted, rather than precisely defining the two nfarkets.

The service to which access is souglitlve in a different market from that in which competition is
promoted if:

1. The two are in different product markets; or
2. The two are in different functional markets.

The purpose of the nationatcess regime is to allow access to services so they can be used as
inputs into other products sold in other markets. Consequentlgtedell often focus on the
functional dimension of market definition. To conclude that there is another market in which
competition is promoted, the Council would need to be satisfied that the outputs at the two stages of
the production chain are sufficiently different to agderin different markets. Thisillwequire that

the customers cannot readily substitute between the two outputs and that suppliers cannot readily
move production between the two.

When looking at increases in competition, the Council has adopted the etdégor of “would
promote competition” from its Draft Guide to Part IlIA of the TPA whitdtes that “ParilA only
requires that the action in questions (specificgiisgviding access to amirastructure service)
would promote competition: while a trivial increase in competition would not satisfy thistesss
would not need to substantially promote competitién.”

There was considerable debate between submissions on thisrrit@roadly, this centred around

the definition of the market for the service and the “other” market, that is, freight forwarding, and
the extent to which declaration would promote competition. The following discussion considers
these two issues in detail.

23 The Draft Guide states that when looking at the definition of the different markets, the Cibua&ikvintoaccount a range of factors including the product,
geographic, temporal and functional dimensions of the market (p.21) and the long run substitutiitie passibth production and consumptiop.2, as
discussed iRe Queensland Cooperativellig Association Ltd1976) 25 FLR 169)

24 A Draft Guide to Part I11Ap.19
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1. Market Definitions

The Service

The requirement under criterion (a) that competition be promoted in another market, means that the
market in which competition is promoted cannot be the market for the infrastructure service only. It
is therefore acessary to ensure that the service falls outside the market where competition is
promoted.

Carpentaria’s submission contends that there are two markets of direct relevance to the application.
The first is the market in which services of rail transport are provided, and the second is the market
for freight forwarding services. Carpentaria sea&sess to the first of these markets and contends
that declaration would promote competition in the second, the market for freight forwarding. The
service to which Carpentaria is seeking access is summarised in Carpentaria’s submission as “the
movement of freight by rail, or the rail freight services market”

Pages 11-14 of Carpentaria’s apation describe the rail freight service market in which QR
provides rail services to freight forwarders and others. It argues that while there is some intermodal
competition in Queensland there is nonetheless a distinct market for the movement of freight by rail
linehaul due to the majority of intrastate freight bdorgvarded by rail:

QR moved 92 milliorohnes of freight by rail in the 1993-4 year and it generated nearly
80% of its total gross revenue from its freight operat?(?nstn the year ended 30 June
1996 the Coal and Mineralsitision hauled 88.7 inilion tonnes and the Freight Group
hauled 7.5 nflion tonnes of general bulk and containerised fre'r’dhtln some spheres of
operation, dernate lindhaul chaces are available. However, mostly the haal method

is dictated by the type of freight, the volume, the weight, the destindtiivery times and
pricing structures. The existence of some level of irddaincometition does not militate
against a separate rail mket?®

The Market for Freight Forwarding

Carpentaria identifies the “freight forwarding matk as the market in which competitiorllvibe
promoted througlaccess. Freigtibrwarding involves the caktion of freight and its delivery to a
particular destination. Those seeking to move goods are usually looking for a “door to door” service
to be provided and W generally engage othe(Beight forwarders) to undertake respoiigipbfor
managing the total task.

Carpentaria’s submission defines the freight forwarder as providing a door to door service which
includes:

(a)linehaul for the goods;

(b)a number of constituent elements including pickugh celivery, consolidatiorand
deconsolidation and linehaul; and

25 Carpentaria submission, p.1

26 Rail Freight 1995, International Benchmarking, Bureau of Industry Economics, p.7
27 QR Annual Report996, p.9

28 Carpentaria application, pp.11-12
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(c)the freight forwarder taking respondiby for the goods whilst in transit and providing
or purchasing whatever transport services are necessary to fulfil the customers’
needs?’

The freight forwarder obtains the linehaul servicesassary for it to provide freight forwarding
services to customers, and can move its product via a variety of linehaul modes:

The freight forwarder..acquires those gees from providers of rail freight services (such
as Australian National), road freight saces (such asub-contractors), sea freight
(shipping lines) or air freight (airlines). The parf@nts in the linehaul are different
from those in the freight forwarding mark@t.

Carpentaria argued that QR sells to freight forwarders a service consisting of the movement of
goods by rail which is then an input into the transport logistics service provided by freight
forwarders to their customers. This is demaistt by “..the fact that in Carpentaria’s rail business
linehaul cost is approxiately 40 percent of the cost pfoviding the freight forwarding service to
customers®

Carpentaria’s submission therefore summarises the freight forwarding market as having the
following characteristics;

it is the market for the provision of those services involvedamaging the transport of
goods;

included in the market is the service of purchase of the transpgadaafs and of taking
responsiliity for the goods in transit; and

the management of transport lotgs™

There are a large number of participants in the freight forwarding market. Carpentari@atappli
identifies the main freight forwarders operating in Queensland which use rail and therefore use
linehaulage services provided by QR, as Scott Corporation (commonly known as K & S), Toll
Freshmark, FCL Intetate Tranport Pty Limited, Cubico Boxcar, U.T.O., Liner Trains, Hiles and
Pozzolanic. Schedule 1 of Carpentaria’s submission provided a list of freight forwarders which
operate in the North Queensland regions covered by the specified trainpaths and thelisemtie ut

by each. The submission notes there are relatively few players who utilise rail.

Analysis of the two markets

As noted previously, the analysis of the criteria for declaration requires the Council to establish
whether the service falls outside the market where competition is promoted.

There are a range of aspects which are examined when defining markets. It is likely, however, that
in the case of access declarations, wio@kihg at whether competition is promoted in a different
market, much of the debatédlMocus on the functional dimension.

29 Carpentaria submission, pp.6-7
30ihid, p.5

3Libid, p.7

32ihid, pp.7-8
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The arguments Carpentaria presented to support its claim that there are two distinct markets, fall
into two categories:

First, the rall freight services market is a different market from the freight forwarding market.
This issue relates to thienctional dimension of the market.

Second, ralil linehaul services are a different market from road linehaul services. This issue
relates to theproduct dimension of the market, and focuses on subsiliiytatetween
services. The Council has examined the issue of levels of coritgstetween rail and road

in the context of whether access woyltbmote competition in the other market. For
example, if rail linehaul services were highly substitutable with road linehaul services, then
competition in the other market is unlikely to be promoted as a resadtess.

The functional dimension refers to the relevant stage in the production or marketing chain. For
example, is there a market foreetricity generatin, ekctricity transmissin, and for ektricity
distribution separately, or is there one marketelectricity sipply. In the case of this apgition,

there has been considerable debatmuawhether rail freight services and freight forwarding are in
the same or in different markets.

Carpentaria seek to establish their case by applying the Ergas tests to establish whether the
functional layers constitute separate markets. These tests are:

.whether the layers at issue are in fact separable from an economic poirdvof The
crucial question here is whether the transactions costs involved in the separate provision
of the good or sefice at the two layers would not be so great to prevent such separate
provision from being feasible...

While separability..., is a mcessary condition for distinct functional layers to form distinct
markets, it is not sufficient. Rather it must also be the case that serving each of these
distinct layers requires assets specialised to that layer, so tipgiysside substitution (in

this instance in the form of movement from one layer to another) is not so immediate as to
effectively unify the field of rivalry within which services at the two layers are provided.
The specialised assets at issue may be physical assets (that is, distinct capital equipment),
human capital, organisationaksls and/or contractual assets more genérgthat is, the

explicit or implicit contracts required for service to be provid&d).

In applying the Ergas tests, Carpentaria provide the folloveintpfs to demonstrate the existence
of distinct functional levels between rail freight transport and freight forwarding including:

The players in rail linehaul are separate from those ived in road haulage. Thisis
partly for historic reasons, but it is also the nature of railways.

The assets involved in rail lihaul are mainly distinct from those used by road
operators. Track and tbng stock in particular, annot be used for the supply of road
haulage sevices.

Different personnel are involved in rail lihaul and some ggialist expertise is
involved in each of raiand road linehaul and theseespalisations do not overlap.

33 Ergas, H. submission in support of Carpentaria’s submission, pp.1-3
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It is not necessary to QR’s business that it supply the freight forwarding services which
it has chosen to provide through Q-Lihk

Professor Ergas is of the view that the markets identified by Carpentaria clesaty the two
functional dimension tests which establish the services of freight forwarding as distinguishable from
the service of rail linehaul. Professor Ergas concludes that:

...there can be no doubt that the \Wees of freight forwarding are distyuishable from
those of the supply of line haulage by rail: the mere fact that mogemparticpants in

the former do not supply the lattéandvice-versa, QR being an exception in this regard)
points to the reality of the distinon. EquBy it is also clear that distinct assets are
involved: these include specific physical assets (such ashwases and IT systems),
contractual assets (for example, those required by freight forwarders to provide for
integrated inter-modal transport), and significant layeespic human capital and
organisational Kills. Again, the fact that even QR carries out its freight forwarding
through a distinct etity points to the emnomic significance of the disttion between the
layers.

In short, it seems to me apparent that these distincttiwmal layers form separate
markets®

Many of the submissioffsreceived including QR, denied the existence of a distinct market for
freight forwarding arguing insadfor a “market for the provision of general freight transgiton

and handling services in which participants contest or coniipetbe ‘door to door’ transptation

of freight.”™’

QR rejected that there is a separate downstream markefreight forwarding services nor a
separate “rall freightorwarding marlet”.

Indec argued that the market is freight forwarding with rail freight transport being one competing
mode. The choice of mode is based on speed, cost, reliability, flexibility eatiblts served. The
freight forwarding market is fiercely competitive among the four modes and within modes and yet
despite this competition Carpentaria argued that freight rail transport is atseparket in itself.

QR argued against the use of the Ergas tests on the basis the approach does not appear to b
supported by case law, and that “the two-pronged approach appears to be more focussed at
determining a point at which to determine whether the layers constitoteraically discrete

units, rather than assessing whether the nature of competition is such that the layers constitute
distinct markets. Ergas’ tests appear to disregard the importance placed on competition as a
defining element in market definition®” Advice to QR from Professor HMip Wiliams also
guestioned the second condition of the Ergas test aattampt to make very precise rukes the
functional separation of markets that may not be ap@ispin every case?”’

34 Carpentaria submission, p.7

35 Ergas submission, p.3

36 For example, PTU submission pp.19-20, & RSU submission, p.9
87 QR submission, p.2

38 QR supplementary submission, p.21

39 hid, Attachment 2 Commentary by Philip Willams, p.1
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QR argued Professor Ergas’ view on functional separation between rail linehaul and freight
forwarding services is flawed due to an assumption that QR provides linehaul as an entirely separate
functional activity, rather than QR delivering a logistical tpamssolution to customers:

...Unfortunaely, Professor Ergas’ commentary does not reflectuaderstanding of the
range of ativitiesand mix of serices provided by QR in delivering a logistical transport
service to customers within a field of rivalry. Professor Ergas seems to proceed on the
footing that QR undertakes linehaul gees by rail as an entirely separate fuoctl
activity, disonnected from any other set of funckl ectivities,and concludes that there

is a difference between that functional linehaatiaty and the cdéection of activities
falling within the description of ‘freight forwarding services’. The commentary does not
seek to identify or define freight forwarding services or the field of rivalry within which
freight forwarders operat€.

QR instead puforward another test, the Smith and Norman Involvement' &stanother way of
determiningunctional boundaries. QR cite the test as involving the following steps:

(a)in the light of the cases, industry cdimhs, technological and demand catnohs,
regulations and responses of thedavant eonomic agents, first set the product and
original bounds of a méet;

(b)then consider an initial explicitly defined furarial stage of commerciattvity (for
example, manufacturing; - in the raw product - manufacture - distribution sequence);

(c)then consider what wider range of econonutivaty would be embraced if thpan and
scope of the market determined promsilly at stage 2 was to beganded - that is,
expanding the futional domain of manufacturing ( for example) forward to embrace
distribution, and backward to embrace raw product.

In order to make that assessment, Smaitth Norman propose 2 sub-tests:

(a)Ask: Do firms or entities operating in the first defined fuoral domain (eg.
manufacturing) have inWeements in an extended furetal domain?

If the so-called ‘involvement test’ is not satisfied, there is no basis for extending the
functional bounds forwards or backwards from the first definedtiomal domain. If
the test is satisfied, it is necessary to apply the second test.

(b)Ask: Is there a significant sphere of influence as between 2 or more functional stages of
a production and/or distribution sequence (for example) such that it is not possible to
adequately explain the competitive process at one stageuwviknowledge of the role
or influence of individual firms that also operate at adjacent or other st&ges?

QR concluded that the application of theolvement test to thegpterns of behaour in the market
result in no neat, cledwnctional separation of rail linehaul and all other activities:

“Oivid, p.18
41 Smith,R & Norman, N, ‘Functional Market Definition’
42 QR supplementary submission, pp.19-20
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QR operatesr is relevantly involved in aange of ativitiesand the dlivery of transport
solutions that cross domaifis.

There was also substantial debateowt whether QR’s current methods of operation provide
evidence that ralil freight transport and freight forwarding are or are notsepaarkets.

Carpentaria cited QR’s current operations of providing freight forwarding through a separate
division, Q-Link, as proof that freight forwarding and rail linehaulage are distinct markets:

...QR’s operating structuredbies oneaggregate méet. To its customers it presents itself

in different styles at different funotial levels. As outlined earlier QR has separate
divisions, such as Q-Link, which operates as freight forwarders in competition with other
freight forwarders. This distinction of functioni@velsappears to be geneltg glossed

over by QR, but it is part and pzel of the way in which QR operatés.

QR’s supplementary submissioneeis the view put by Carpentaria that QR only operates as a
linehaul operator. QR contend that they provide a total logistical solution for clients for which rail
linehaul is but one aspect:

...Accordingly, Carpentaria wants to say that QR’s onlycfiom is to act as a linehaul
carrier by rail. That confined function is then said to amount to a separatekétiar

Since that is all QR does, everything edsme by all other pdicipants is a secondary
function in a separate “market” (the freight forwarder market

The entire submission fails for the reason that there is no such functional separation.
Isolating QR'’s function to simply linehaul by rail is artitl and the consequeptevation

of that functional role to a separate “nkat” is contrived. QR provides a total logistical
transport solution for a range aflients. It is not simply a lidwler by rail. Linehaul by

rail is merely one aspect of a total mix of services QR deliveoagifr the deployment of

its facilities, staffand operational eivities. It contracts with clients to deliver a total
transport solution in a wider vigorously contested mafket.

QR adds that:

In fact, QR provides a total transport solution to the needs of customers. An aspect of its
activities involves the lieul of goods by rail. QRefis linehaul sewices to Carpentaria
which in turn provides a total logistics package to its customergjualyy, QR can
undertake the prime contract role for thelidery of a total logistical solutioand provide

the linehaul serice together with peripheral tasks such as watesing and road @livery

to the customer’s door. |t#&rnatively, QR might contract out or subcontract the provision

of aspects of the peripheral tasks...

QR contends that Q-Link’activities are not evidence of absoldtactional separation between
linehaul provision and freight forwarding:

43ivid, p.20

44 Carpentaria submission, p.5

45 QR supplementary submission, p.2
48 ibid, pp.11-12
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Q-Link undertakes what might be regarded as @itxr pehaps historical, ‘tradional’
freight forwarder activities. Q-Link consolidates LCL freigimd Express Freight moves
this consolidated freight on Express Freight's wagons and trains. The fact that Q-Link
provides a traditional consolidation sdce of lesshan container load freight &cles is

not evidence of absolute furatial separation between linehaul g&e provision and
other activities...QR does not regard itself as a ‘freight forwarder’ in thesgvdies but
rather, the provider of a total transport solutith.

Conclusion

In assessing whether the service to which access is sought is in a differentfroarkibé market in
which competition is promoted, the Council needs to establish that it is either:

1. adifferent prodat; or
2. the two are functionally separate.
This approach includes elements of the arguments presented by both sides in the submissions.

On the first of these, the Council notes that in many instances, customers would not consider that
the service of rail transport is substitutable for a freight forwarding service. Increasingly customers
are looking for iming and logistics management in addition to shipment such thadrdleicts of

freight forwarding and rail transport are different.

Looking at the functional dimension, Ergas’ test provide some useful guidance:

1. Whether it is possible for two sepae sippliers to produce the two levels of output. As Ergas
puts it, are they separable from an economic point of view.

2.  Whether suppliers at the two levels can transfer production from one level to another so that
the market outcome is that of competition between the two products. The Ergas test of
different assets is designed to address this issue.

As noted above, Carpentaria argue strongly that these two tests are met.

In relation to the specialisation of assets test, QR conceded it is the only provider of linehaul
services by rail, and that locomotives and wagons do not operate on roads. QR argued that these
matters “simplyllustrate that one aspect of QRisctional activity is noundertaken by anybody

else”;® and that the assets involved in linehaul are notcdéelil solely to linehaul but foviding a

logistical transport solution.

QR refers to the Involvement test and argues that QR’s involvement in both rail freight transport
and freight forwarding provide evidence that the two are in the same market.

The discussion of Paul Bugler in advice to NR supports the conclusion that QR is competing “to
provide freight transport services to both end users and intexteeserviceroviders (ie freight
forwarders).™ In particular:

4Tibid, p.12
“8ibid, p.13
4% Bugler P, Advice to NR, p.13
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Freight forwarders...are essenlia logistics mnagers who consolidate freight for line-
haul. At the destination the load is then deconsolidated afideded to the end customer.

In this case, the freight forwarder often has chabeut the mode by which freight is sent.
Most freight forwarders provide ‘in house’ road line-haul \8ees as well as logistics
management and localgk-up and @livery. When using rail, air or shippg, the freight
forwarder is an intermediary between the end user of transport seracethe provider.
Where the forwarder chooses to use rail, higiglto secure cargoes will be dependent on

his comparative advantage with other forwarders who may use other modes. In the main,
the end user will be indifferent as to thedal chace provided servicand piice criteria

are met?

It does not, however, follow conclusively that because one company sells two types of services that
these are necessarily in the same market. The second of the sub-tests proposed by Smith and
Norman recognises this. While involvement may provide evidence of the potential for one market,

it also needs to be demonstrated that there esagstinks in the behaviour of firms between the

two functional stages. Given that many businesses are providiegssiul freight forwarding
services without providing rail line haul, and QR’s contention that it does not have influence in the
freight forwarding market, these strong links between the two functional levels are not evident.

Application of both the Ergas and the Smith and Norman tests suggest thatfémigirting and
rail freight services are in different markets. Submissions from customers such as Woolworths (who
have just-in-time refrigeration requirements) support this view.

In conclusion, the Council is satisfied that freight forwarding and rail freight services are in different
functional markets. It is worth noting, however, that Carpentaria have moved a lot closer to seeking
access to a freigliorwarding service by seekirggcess to the use of other ifities beyond time

and space on the track; in particular, the use of sudlitiéscas rollingstock, loading equipment,

and terminals.

2. Promotion of Competition in Freight Forwarding

The evaluation of Carpentaria’s applicatiomder this criterion requires the aggliion of eonomic
principles in order to make a considered judgement as to the outcomes which can be reasonably
expected to oaa. The apptation of the test does not require @auncil to prove that a sequence

of future events wilactually take place, but rather to make a considered judgement as to the likely
effects of access in respect of fremotion of competition in markets other than the market for the
service. This approach is consistent with that described in the Draft Guide.

ARGUMENTS PRESENTED FOR INCREASED COMPETITION

The Council is not required by the criterion to undertake an assessment of the likety iofip
Carpentaria’s proposals alone. Rather, the Council is required to make an assessment of the impact
of access morbroadly, on competition in markets other than the market for the service. However,
the information provided by the applicant as to how it would ateefiould the service be declared

has been taken into account by the Council.

Carpentaria’s application argued that declaration of the sendicmevease competition in the rail
freight forwarding market by:

50 j0c cit.
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(a) producing reduced freight movement pricing to freight forwarders with flow on reduced
pricing to their customers and lower input costs to a wide range of products including
food, everagesind householitems;

(b)differentiated service characteristics being available to users of freight forwarding
services;

(c)fostering a more rigorous approach toiging. At present QR sets rates for each

freight forwarder (including its own business divisions, Q-lank Express Freight) and
notifies the freight forwarder of the rates applying in relation to a particular Service.
There is no competitive process by which the rates are set. The commeroradleatf
the current rate structure is not cleand appears to favour QR’s own business
divisions, Q-Linkand Express Freight;

(d)increased efficiencies being inttuced to the rail system which in turn will lead to
more efficient pricing structures. This will have particular significance for business in
country areas of Queensland. lilyprovide a stimulus for business operation in north
Queensland andilvprovide round trip economies of scale to allolteanative metods
for transport of produce from Far North Queensland to Brisbane. This does not
presently occur because of QR’s refusal to permit retoads to move at marginal
cost; and

(e) promote private investment and innovation in the rail system. Road transport in
Australia has demonstrated high levels of markgpoasvenessand innovation in
service provisiorand cost structures. If comtion occurs at the level of freight
movement it will provide the incentive for this typenofovation in the rail sctor.
Current QR practices are a positive disincentive to any sucbmation.

Carpentaria is the largest user of QR’s non-bulk handling and transportatiacssr |If
Carpentaria cannot gain aess to the Service itwnot sustain operations as freight
forwarder using rail*

Carpentaria’s submission further eladis on how declaration of the servical wincrease
competition by:

. leading to the introduction of increased efficiencies in the rail system with flow on
effects to pricing which will provide benefits not only to Carpentaria but others
who utilise rail linéhaul;

. producing reduced freight movement prices to freight forwarders with flow on
reduced pricing to their customers, and increasing at the margin thigedim
substitution possibilities betweeoad and rail;

. promote private sector investment;

. allowing a greater level of service differentiation ie increased competition based
on quality dimensions of thegmuct;

51 Carpentaria application, pp.15-16
52 Carpentaria cites the Report of Deeensland Commission of Audit: Volume 2, June 1996, p.153
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foster a more rigorous approach toiping;

substantially increasing competition in the freight forwardingustry and in the
transport services sector more generally. This is, however, only the dwetr
effect. The benefits of increased competition will be passed onto freight forwarders
customers, and can be eqted to result in a cost decrease to all usetustries.

In a large State where transport is a major cost any reduction in this input cost is of
national significance. These ettts extend bewd the areas dactly served by the

rail corridor covered by the Application as freight forwarders use the rail
terminals as a base for serving inland areas. If there is enhancecetaopwith
demonstrated price-serviand product advantages which flow froetess, then
there will be a clear precedential effect which flows from #pplication (which

QR recognises in its submission) whidh,wn turn, lead to @hanced congtition

and improved ei€iencies in other sectors, including the minerals sector;

promote innovation in seice delivery. Rad transport in Australia has
demonstrated high levels of market pessvenessand innovation in seice
provision and cost structures. If coetjtion occurs at the level of rail freight
movement it will provide the incentive for this typernwfovation in the rail sctor.
Current QR practices facilitate trebuse of maeet power by obstating entry and
distorting price. They form a positive disincentive to amyovationeither by
private operators or by QR itself to improve service leVedsid

producing a benefit to the Queensland economy as a Wwhole.

Professor Ergas argued that declaration woulttenally enhance competition in the freight
forwarding market. Competition should be seen as “a process which centresotiviheéfort (by
firms)..to improve the terms on which (they) trade, most notably by reducing costs, developing new
products and enhancing the quality of their serviéesdence the promotion of competition would

alter the structure of the freight forwarding market and should be taken to meandthonss that

make it more likely than would otherwise be the case that markets wiitep&w reduce prices
when these are too high, to improve products and to praecheical advance?”

Ergas also argues that declaration would affect madkedwct and performance in theetition of
greater competitionhtough geater product innovation, including giving freight forwarders the
capacity to integrate rail linehaul into service packages:

By its nature, a reduction in the barriers to entry andt will make it more difficult for
prices to attain or remain at supra-competitive levels. No less significantly, Declaration,
by improving freight forwarders' access to the line hauviees provided by QR, will
enhance their abty to compete though innovation and differentiation. In gawular,
freight forwarders will be able to more fully integrate lihaul by rail into their sevice
packages, and to do so wWeh offering a higher grade of servickan has peviously been
available (for example, in terms of service assurance).

53bid, p.162
54 ibid, p.153

55 Ergas advice, pp.6-7
56 ibid, p.7. Ergas argues this view of competition is supported Queensland Co-operativellvig Association Ltd; Re Defiance Holdings L{HO76)

25FLR 169
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These pro-competitive effects in termsrofavation -- whichclearly hinge on Bhanced
access to the undging services of lindaul by rail for which [claration is being@ught

-- are in my view no less important that the impacts rtustry structure and on the
number of market partipants. Indeed, the Tribunal's formulation in QCMA&ed above,
recognises (1) that corgfition through innovation -- that is, through rivalry between firms
to developand offer new products and gees -- is of special importance in securing
benefits to consumers; and (2) that an increase in thigyalbf firms to nnovate is an
increase in the extent of potentaid actual comgtition.>

Many of the Ergas comments are reflected in the submissions received concerningpbdanim
Carpentaria’s services are to business activiteglted in North Queensta. In this regard,
submissions receiveflom Coles Myer Supermarkets, Woolworths, Mackay Refined Sugars Pty
Ltd, and Carlton and United Breweries indicated that Carpentaria’s existing fiaiglairding by

linehaul of such products as foodstuffs, sugar, and beer haveagzhéenefitdor customers in
Queensland. Hence, there is the pdggilthat increasedccess would also increase competition in

the markets for these products which need to be transported to Northern Queensland and are
particularly suited to transport by rail.

These benefits have been achieved within the curratterps of access where, in the past,
competition has been greatly restricted by Queensland regulations Mgl the number of
private companies which coyttovide rail based freight services.

The Council believes that declaration would expand on the benefits beyond those currently gained
from limited access. Declaration would make it clear that thpr@ach to the involvement of
private rail operators had changed. There would beoagsindcation that access was euncaged

and therefore operators would be more likely to look at the potential opportunities in Queensland.

QR is currently looking at sitegies to reduce costs, increase service quality and develop new
innovative services. However, there is considerable evidence across industries in Australia, for
example the advances in telecommunications, that shows that greater compétitrmrease the

extent and rate of ferm and innovation. Companies are more likely to be highly focussed on the
needs of their customers if there are a number of firms supplgifigrsservices or the potential for

new firms to move into the market.

The Productivity Comission’s submission to the amaltionfrom Specialized Container Transport
(SCT) for declaration of rail lines in NSW notes the benefits competitive pressure may bring to the
transport of non-bulk freight:

Benchmarking undertaken by the BIE sheds some light on rails’etiivg@ness compared

to road. The BIE’'s benchmarking suggests that rail non-bulk freight is diyrgmice
competitive with oad...Hovever, rail is less competitive in respect to servigeaslity such

as reliability. Nonetheless, Australian railways’ productiviand quhty of service is
beginning to slowly improve. If rail operations were operated efficiently in terms of cost
and qudity (timeliness, reliability etc), their new “efficient” cost structures could make
rail a competitive force for many segments of tba-bulk long haul freight m&et. In

this instance, competition from other rail freight operators could welbece comgtitive
pressures?

5"bid, p.9
58 Industry Commission submission, SCT application for declaration of a rail service provided by Rail Access Corporation May 1997, p.21
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Such innovation and cost savings would provide benefits to the customers of freight forwarding
services, as more service options would emerge threetgiruse of the rail netwk.

ARGUMENTS THAT ACCESS WOULD HAVE NO EFFECT ON C OMPETITION

Several submissions presented reasons why access to the service wptianoté competition in
the ways discussed above.

High levels of contestability between rail and road

QR submit that the Carpentaria service is in a highly contestable market where prices are
constrained by existing competition, and general freight is contested by road and other modes.

There was limited discussion in submissiobsud the level of competition between rail services and

air and sea transport. There is no sea freight service thaatepéom Brisbane to North
Queensland, and the volume of freight traffic moved by air tratedpor to North Queensland is
relatively insignificant. Therefore, for the products relevant to this agipin, substitution via

these modes is not relevant. The bulk of the debate focussed on the level of competition between
road and rail freight.

Road and Rail Competition

Carpentaria’s application argues thgpgly of linehaul by rail forms a distinct market from that for
the supply of linehaul by road and that competition between the finotesd. Carpentaria outlines
factors supporting the existence of a saamarket including:

. pricing structures: airfreight is very much more expensive than all other forms of transport;
road freight is significantly more expensive than rail on a unit cost basis; and sea freight is
cheaper than air, road or ralil;

. delivery times with road are quicker than rail, rail delivering according to regular and frequent
timetables, and sea freight being slower and irregular;

. road is not capable of supporting the large volume of traffic that would result from a
significant shift in the level of freight movement from rail to road;

. no certainty that road transport in Australia is appeiply cost recovered tprovide a
proper economic comparison;

. the roads of Far North Queensland are not capable of accommodating road freight services at
the volumes required;

. a lot of bulk freight is high volume, low value freight which cannot bear higher unit costs of
road transport; and

. a growing trend to increase size and volume of unit packages which are transported or to
transport freight in an unpackaged form. The larger the unit quantity being movedates gr
the relative cost effectiveness and efficiency of rail fpartscompared with road.

59 Carpentaria application, pp.11-14
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Carpentaria’s submission, drawing on the advice of Professor Ergas, argued that many types of
freight using rail linehaul do not compete with road linehaul due to the following characteristics:

(a)the cost of moving by road over the routelevant to this Application is significantly
higher than the cost of moving by rail;

In confidential naterial provided to the Council by Carpentaria, worked examples were
provided to demonsite the cost differential of moving three major customers’ commodities
from rail to road. The figures presented show road to be between 64 percent and 204
percent more expensive than rail.

(b)road is primarly a less than container load (LCL) business where the goods to be
transported by customers comprise less than a full container load and must be
consolidated by the freight forwarder with other cargo for transit with more customers
shipping smaller volumes per consignmduatrtis the case on rail;

(c)within Carpentaria’s rail business approxibedy 50% of its business is LCL freigirtd
50% full container load (FCL) freight;

(dymovement by road inkes increased consolidation of indivial items;

(e)the nature of the freight which is carried - the average weight per freight note (ie per
individual shipment) in Carpentaria’s FCL rail business is 9,170kg, in Carpentaria’s
LCL rail business it is 1,145kg and in Carpentaria’s road business it is 430kg per
freight note;

(f) rail is the dominant linehaul mode for major customers using Carpentaria’s freight
forwarding service, where delivery is from whoeises in Brisbane to regional centres.
For these customers the rail system carries a significant proportion of their inventory
and they are dependent on Carpentaria’s just in timgisef°

Carpentaria argued there are many factors determining the choice of mode, and that while there
may be some substitution at the margins between road and rail, there are generally clear cost, time
and quality advantages of one mode over another such that a separate rail freight services market
exists and the degree of intermodal substitution is limited. Frisighiirders may use the services

of different transport markets to provide end-to-end services. Carpetddes that:

The mode chosen - road or rail or seail wepend on the naturend volume of the goods

to be transported and the time sikingeness of delivery. At the margins there is a degree of
substitution possible betweeaad and rail, so that in some instances freight forwarders
face a choice of modand may sek to differentiate the service they are providing to the
customer on the basis of the mode of transport. In general, however, there is a clear cost,
time or quality advantage of one mode owgother so that as described and for the
reasons set out at ppl2-14 of the Wgation, thelevel of internodal substution is
limited>*

QR strongly disputed the existence of a distinct market for the movement of freight by rail and
argued that road and rail are highly competitive. The market for the provision of a transport

60 Carpentaria submission, pp.8-9
51ihid, p.11
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solution is a highly contestable market and that this is demonstrated by: the elasticity of demand in
the movement of business between road and rail; there is no evidence that QR has been able to
extract nonopoly rents or engage in predatory pricing; and that QR is unable to increase prices due
to constraints on charges by other suppliers of transport services. QR draws on a report from
Sinclair Knight Merz Economics Ltd based on QR’s specific market experience, which concludes
that:

road and rail are in many cases dut substitutes;

Changes in the pre/quality combination offered by @ad or rail sewvice act as an
impetus for freight to shift between the two modes of transport.

. organisations requiring freight seices regard rail and road as coetmg
alternatives;

Given the common perception @ad and rail as comgting modes of transport and the
common occurrence of freight shifting between modes, it appearsectoordefine
road and rail transport as separate ‘maats’. The evidencauggests that...road and
rail transport are components of the same freight transport industry and are
substitutable elements in the total transpamt logidics task.

the nature of the ‘service package’ requested in the marketplace is increasingly moving
towards full logistics services apposed to linehaul operations only;

improvements in roatechnology are producing significant cost advantages for the
sector(particularly B-doubles veitles) in competing withnd gaining business from
railways;

rail operators..are experiencing losses in tkeirshare to oad transport operators;
and

neither oad nor rail are charging monopoly rerffs.
Indec and QR provided additional extensivatenial on intermodal competition:

. Indec contend that intermodal competition is fierce with any significant change in price
resulting in immedite realignment of market share between modes. Only roagoitans
offers a total door-to-door servi€e.

. QR contend that the market in which it operates is the highly contestable rfaarkisie
delivery of a total transport and logistical solution to clients. QR isct=irby the size of its
own road fleet, but is partially dependent on road paris Road freight is already fiercely
competitive and has a majority share of Queensland freight market and should edé aper
full cost recovery, more freight would transfer from rail to réad.

In addition, in advice obtained by NR, Bugler argued that there are no impediments to the carriage
of cargo by road with the exception of coal which requires a special permit from the Queensland

52 ihid, pp.14-15, SKM Economics pp.20-21
53 ndec submission, p.5
64 QR supplementary submission, p.2
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Department of Transport. At the same time, the maximum load on heavy road vehicles has been
progressively raisetl. Road rates angormally more expensive than linehaul railes, alhough the
differential is much less pronounced on a door-to-door cost basis. In 1994, rail faééghomn the

major interstate arridors were on average about 23 percent less than avasl rThis was seen to

be accounted for by service differentials between the two nibdes.

There appeared to be general agreement that there is some level of competition between road and
rail services. However, there was disagreement about the extent of that competition and whether it
was sufficient folaccess in rail trap®rt to have an imgct on competition in the freigharwarding

market.

As noted above, Carpentaria argued that for the types of products it carries, the levels of
competition between road and rail transport is low. It's submission also argued, using the analysis of
Professor Ergas, that thate of substitution between the two services is not high:

..I recognise that there is a range of freight for which road and rail are tisutes.
However, what is relevant for market definition is whether they are such close substitutes
that users of line haul seice can_with little penalty by way @fdditional current or
capital cost shift from one mode to another. Absent such easy arttvalylgprompt
substituton, the &ernative ofhauling goods by roadill not discipline the market power

of a sole supplier dhaulage by rail.

The historic pattern is itself significant in this regard. In effect, what has been observed is
not the prompt substitution which characterises the discipline of competition within an
area of close rivalry, that is, within a market; rather, it is a secular trend in which
(according to the submission by Indec) the relevanvgprtion of freight rail transport to

all freight forwarding transport has steadily declined in Australia”

Confirming this analysis, the process of gitbdon seems to have been pushed to the
point where virtually the only rail traffic left faces few realistic alternatives. Thus, all
serious analysts agree that even at curresmditions, line haul by road is not an iefént

and efective substitute for linkaul by rail for a substantial group of comniibels. This is

most obviously the case for relatively dense, low-vgbgels not needing transport at high
speeds and/or requiring transport over distancesexness 0600 kilometres. lunderstand

from material provided by Carpentaria in support of its submission that freight of this kind
now accounts for the bulk of that it carries in the areas covered by thig#gpm. | also
understand from that material that shipping the freight in question by road would entail a
very substantial cost penalty.

Moreover, it is also apparent.... that the scope for further substantial road/ratlitsuios
in the areas covered by Carpentaria’'s application is seriously limited -- for example, as a
result of constraints on further expansion in the road nett®ork

In contrast, QR and others argued that the level of competition between road and rail is high. QR
provided the following:

65 Bugler, P, Advice to NR, p.15
56bid, p.13
57 Indec submission, p.5

68 Ergas H, p.4-5
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Carpentaria says that this issue of contestabdityl substution is not the point. The real

test, it says, is ‘whether there is so much substitudimh so gick substitution that a firm
which was the sole supplier of a particulaange of those goods or s&res could not
profitably and durably raise pce (or degradejuality) above the competitive level’. If

that test is intended to mean that there must be instantaneous substitution (‘so quick
substituton’) it of course ignores the law as the High Court has madelegar that
substitution possibilities are to be measured in the “medinth long run”. In anyevent,

the market experience of QR is that it loses business (which isintbaniental test of
contestabilityand suligution) on a transational basis,either by tender or contract to
other market partigpants in the normal course of businestaty.*

Conclusion

As several submissions noted the comparisons necessary to determine the level of siitystitutab
between road and rail transport are not straightforward. Professof’ fairéghstance, pointed out

the difficulty in obtaining a proper economic comparison between rail and road transport. The
results will very much depend on the dreeristics of the road and rail systems in the region and
the nature of the freight being carried.

The National Planning Taskforce January 1995 study “Building for the Job”, identified that it is
possible for there to be a distinction between the markets for road and rail transponisSioned

Work Volume 1 argued that while there may be some substitution in linehaul, this is likely to occur
in only a small number of cases due to substantial differences in the types of freight each mode is
suited to carrying. The BTCE noted the following:

...the proportion of freight that could be induced totslwmodes by ltanges in pices or
service levels over the relevarnge is not great. Modal changes itwes matching the
attributes of the mode with the requirements of the consignment. Each mode offers a
package of service attributes - cost, transit time, frequency, reliabiGynsignors will

have widely varying preferences determined mainly by the type of fegighhe distance

to be transported.”.

and concluded that:

...there idittle scope for substitution between the modes. Each mode has its own strengths
and weaknesses in terms of the combination ick@and quadity attributes it can offer and
freight consignors i have widely varying preferences determined mainly by the type of
freight and distance to be transported. Much freight istigapto one mode for the
relevant mnge of picesand qudities offered by the mode. It is only in limited segments of
the freight market where cogsiors preferences are such that two modes would be
alternativesand a pice or quality ©lange would cause a gwoh.”?

69 QR supplementary submission, p.16

70 professor Laird argued that road transport in Australia is not appropriately cost recovered and the present National Road Transport Commission (NRTC)
heavy vehicles charges distort road rail competition and the long haul freight market. He noted the Industry Commission have previously stated that some
heavy vehicles meet less than 20 per cent of attributed costs, and that differences between charges and road-related costs are greatest for vehicles
competing with rail.

! National Transport Planning Task For@&iilding for the Job: Commissioned Work, Vol 1 BTCE Repart 1995, p.117

"2ibid, p.124
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There are, however, other studies which point to areas of strong competition between road and rail
transport in the non-bulk freight market segment. However, the extent of inter-modal competition
varies between commodities and between transport corridors.

The Council’s view is that there is competition between road and rail transport and, in some cases,
high levels of competition for some products currently transported on QR’s network. However, this
competition is not sufficient coverage to result in road and rail being good substitutes for all of the
service for which Carpentaria is seekaugess.

There are several reasons for this conclusion;

. Dataprovided by QR and Indec irddite the average distancegpobducts carried by rail was
260 kilometres compared with an average 92 kms for road. Carpentaria is required to move
goods over average distances in excess of 600 kilometres on what is one of the longest rail
corridor (1700 kms) in Australia. The one-way haul distances of the three line-haul trains
providing the service are Brisbane to Mackay - 980 kms, Brisbane to Tidevasy357 kms,
and Brisbane to Cairns - 1,697 kms.

The distances Carpentaria is transporting freight are well within those distances suited to rail
transport.

. The timing of delivery and the claateristics of the service required by many of Carpentaria’s
customers are suited to rail transport.

. Carpentaria has also demonstrated a range of circumstances where the costs of pmad trans
would be considerably higher than for rail, as noted previously, between 64 percent and 204
percent.

The Council believes that competitionllvibe promoted, particularly for those products which are
highly suited to carriage by rail transport. In considering future rail agins, theCouncil will
need to examine the scope for road to be actfie substitutéor the commodity and/or trainpaths
specified in determining whether competitioill ive promoted in the other market.

Carpentaria already has access

QR argued that Carpentaria already has access to the North Coast line such that competition will
not be promoted or circumstances changed. The set of services iitielsfager whichaccess is

sought are those that are actually used now. Carpentaria has not substantiated how the benefits
claimed will occur by reason offarmal declaration recommendation.

SCT also noted that Carpentaria has access, and QR has not denied access. SCT contend it i
difficult to see how granting accedsraugh declaration would promote competition. At best,
Carpentaria’s application would merely preserve the stpios Accordingly the apmation fails

the test of promoting competition in at least one other market.

The Councilaccepts the view ofrBfessor Ergas that declaratioiill yower the barriers to entry and
exit for other third partyaccess, as well dsr Carpentaria. Thereforagccess would be expected to
place additional pressure on both QR and Carpentapgeotade the best services possible, both in
the rail freight and freight forwarding markets.

The Service is Carpentaria specific
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SCT and the RSU argued the service to which access is sought is Carpentaria specific. If access is
granted, Carpentaria will be able to service its existing market. Its investment in terminals and
customers would make it difficult if not impossible for anyone else to ohtaiass to the service.

Only Carpentaria could make use of the service.

Submissions also argued that access is sought to a particular linehaul container service already
dedicated to Carpentaria, operating an established timetable and udlitgsfaor which
Carpentaria has paid substantial money. Carpentaria would have complete wactrsserms
negotiatedinder Part IlIA due to QR’s agreement with Carpentaria tccdeglthe traimoute.

The RSU argued that any increase in competition would be trivial as Carpentaria seeks access to the
current service which QR already provides. Theillbe no increase in competition on the corridor
as no new competitor will be entering the market, and no new servige®posed by Carpentaria.

QR also contended the application seeks the declaration of 8 locomotiva45aodntainer wagons
specifically to Carpentaria, and that there is no basis f@acaass declaration requiring the owner
of a facility to dediate a part of those fidites permanently to a third party.

The process of declaration gives a right to a third party to negotiate the termesnalittbras of
access. It does not give a right of exclusivity to specific trainpaths.prbioess of declaration is
made for a specified period of time and, as such, does not confer a permanent aigbe st
Furthermore, the declaration process merely createsfarceable right to negotiate access; and
arbitration if required.

The Council’'s consideration of the declaration of this service does not specify the number of
locomotives or wagons. It is looking at types, not numbers,llofgsiock. Theréore, it would be

open to the Arbitrator of a dispute to require the expansion of capacity (at the cost of the access
seeker) to accommodate additional rail operators.

Access may not result in lower prices

QR submitted that the real issue between QR and Carpentaria is the negotiation of néingpreva
charges and, as such, this aggdiion is a de facto prices oversight mechanism. If the services are
already available, is the application a genuine extension of those services or an attempt to cover the
field of activity with a new regulaty prices mechanisrfi?

QR argued that access would pobmote competition as it is assumed that Carpentaria’s costs will
fall as a result of access when they could rise if QR was to apply full cost recovery and commercial
rates of rairn. 3milarly, the ARA argued thaaccess may not necessarily lead to lower freight
forwarding ates due to the access charges Carpentaria may have to pay. QR stated the following:

...prices clearly will not fall because QR must achieve greater levels of cost recovery
before prices can be reduced. The cost base of Carpentaria will rise because of the
increased access price it must pay QR. Either Carpentaria must incur the capital cost of
procurement of the additional d¢dities or QR will, by a declaratin, be conglled to
acquire the facilitiesand the capital costs must be met as part of toess fee by
Carpentaria’®

3 QR supplementary submission, p.24
" bid, p.5
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This argument pre-judges the issue and is not relevant to any criterion considered by the Council.
The terms and conditions @iccess are reached in negotiation between the parties and if no
agreement can be reached, by arbirati In addition, prices alone are not the oalgtdr which

would result in greater competition in freigbtwarding.

There is strong competition in freight forwarding already

Submissions argued that there is already substantial competition in the freight forwarding market,
which is unlikely to be enhanced by declaration.

The ARA provided the following:

It is difficult to accept Carpentaria’s argument that igpplication will satisfy this
criterion by increasing competition in Queeanrsti ineither freight forwarding or the
movement of freight by rail. Carpentaria competes in the freight forwarding market with a
number of other freight forwarders in Queensland who are able to use line haideser
provided by Queensland Rail (QR) or other modes. The line hattssmprovided by QR
must compete for freight forwarders’ business with agd and sea sgices.

Consequetty, the freight forwarding business in Queamsl is already highly conagitive
with a range of freight forwarders having a range of transpdteéraatives. This ensures
that the services provided by QR to freight forwarders are competitive with other fhodes.

Supported by a memoranduatcount of advice obtained from ProfessoilliphWilliams, QR
asserted that the freight forwarding market is highly competitive already and barriers to entry are
likely to be low. Further, QR asserted that the issue is whether there would be an increase in
competition in the freight forwarding market as a whole, rather than the competitiveness of
Carpentatria:

Carpentaria’s argument seems to be not that access would make the structure of the freight
forwarding market more competitive. Rather, Carpentaria seems to be arguing that a
declaration would rable Carpentaria to extract cheaper prices for aput (rail sewices)

and that this would make Carpentaria more cefitpve. That is, Carpentaria’s argument

on competition relies on a confusion between the state of competition in a exadkete
competitiveness of a single enterprise. Accordingly, in deciding on the effect of
competition on the freight forwarding market as formulated by Carpentaria, the NCC
needs to be satisfied that a declaration of access wdddge the structure of the whole
freight forwarding market so as to increase competition in that market as a hole.

The Council was of the view thaiccess to QR’s féities provides the potential for new train
operations to provide rail freight transgairon services which could be expected to intensify rail
competition for freight. New train operationsllwncrease diversity and capacity in rail linehaul,
promoting a more competitive freight forwarding market. The opportunity for increased
competition to substantially impact on then-bulk freight market iV be enhanced if there are
segments of this market which see rail as the preferred transport mode.

> ARA submission, p.1
78 Wiliams. P, Andrew Greermod memorandum, p.4
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The Council believes that rail is the only viable transport option for much of the freight carried by
Carpentaria and other freight forwarders, and thus concludes there is prima facie evidence to
support the view thaaccess arrangements could increase competition in the ffeiglarding

market.

Carpentaria has market power

QR argued that Carpentaria has significant market share and market power in rail and road resulting
in access entrenching Carpentaria rather than stimulating competiti particular:

There is no basis for concluding that reduced prices to Carpentaria from QR (assuming
reductions in prices occurs by reason of access - which will not occur) will be passed on.
Rather, Carpentaria is likely, in QR’s view , to consolidate its own position.

QR contended that Carpentaria enjoys more than 50 percent of the road freight task on the North
Coast corridor. It moves approxamely 65 percent of all “raflorwarder” freight into Gladstone,
Rockhampton, Mackay, Townflg and Cairns. It has 25 percent of all rail freight (excluding coal
and minerals) on the North Coast Line. QR therefore argued:

...in QR’sview, access will have the effect of entrenching Carpentaria’s existinghaloimi
position and consequent nkat power in the roadestor. In QR’s view, th€ourcil should
give careful consideratioand great weight to the piacular market position Carpentaria
enjoys in the roadextor as compared with otheoad linehaulers and lodigal transport
service providers. This matter clearly affects the questionCinercil must decide of
whether it is probable that coraption will be promoted in the downstream mark@ét...

FreightCorp subrtted that access would nptomote competition in rail freight forwarding, but
merely entrench Carpentaria’s position in the wider non-bulk freight transport market.

The Council acknowledges that Carpentaria is a significant player in the freight forwarding market
in North Queensland, but does not agree that Carpentaria has significant market power. Carpentaria
is one of many freight forwarders who ogtr in Queengfml. The Council is not convinced that
Carpentaria is so dominant in the market that it would be able to retain all the eomfiéscess

from flowing at least in part to consumers, that it could prevent existing operators g&iogss to

QR’s linehaul services in order to expand, or that it could prevent other players from entering the
market.

The Market definitions are incorrect and hence access will not promote competition

Several submissions argued that there is no separate rwarkiee movement of freight by rail and
hence access gaot promote competition in a different market from the service. Carpentaria has
not demonstrated that competition would be enhanced in any separate market.

The Council has considered this issue in the context of its discussion of market definition in the
preceding section and has accepted the two markets as defined.

Small scale of general freight operations

l QR supplementary submission, p.5
"8ibid, p.36
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Professor Laird submits that of QR’s 26.3lfidm tonne kilometres of freight in 1995-96, only 4.15
billion tonne kilometres was for general bulk and containerised freight. He questions whether
national benefits would arise from sebjing a small dispersed rail freight task to competitiom a

new private rail operator.

The Council again stresses that the ternacogss are automatically available to other third parties.
Given that some products are specifically suited to rail transport, improvements in rail services do
have the potential to flow through into freight forwarding.

Abuse of market power

Carpentaria and QR both argued that the potential for competition in another marlexttedalfiy
the other party’s use of its market power;

. Carpentaria argued that access would reduce QRliyab use its market power in rail
transport and freight forwarding generally.

. QR argued that access would entrench Carpentar@®poly position and that Carpentaria
would exploit that position.

Both parties deny that they have monopoly power or that they vamtilch a way to exploit that
power.

The accesgrovisions in Part IlIA of the TPA were not set up to address the issue of abuse of
market power. This issue is covered under Part IV of the TPA. The Council believes that it would
be inappropate to use PattlA to address issues of market conductimifarly, an applicant’s
potential or otherwise to be involved in anti-competitive behaviour is an issue which should be
addressed under Part IV, not under Part ll1A.
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Conclusion

The Council considers that this agpliion meets this critemh. The increase in competition is
unlikely to be large but it would be non-trivial. The Council agrees that declaration of the service
would promote competition in a market other than the market for the service by improving the
prospectsfor entry, innovation and market structure in the freight forwarding market.

The Council has concluded thatcess to the servicgsovided by the QR faldies will result in
improved competition within the market for freight forwarding. Increased competition is likely to
be reflected in:

. increased cargo volumes, increased efficiencies and lower costs in freight forwarding;

. choice to freight forwarders whichilivenmurage improvements in service and potentially
lower prices; and

. the potential for new entrants providing a cosbgl trangort service, including new entrants
to rail transport.

The increase in competition will not detly affect all aspects of the freigiorwarding market. The
evidence provided suggests there is already a substantial level of competition in much of the freight
forwarding. For most non-bulk freight it would appear that, at this stage in the reform process, road
freight transport @lces a cap on rail freight rates.

However, the Council is satisfied that the opportunity for increased rail competitionactionpthe
non-bulk freight market i be enhancedfbr those segments of this market that see rail as the
preferred transport mode. The Council believes that rail is the only viable transport option for many
of the types of freight carried by Carpentaria and other freight forwarders, and thus concludes there
is evidence to support the view tlatcess arrangements wogicbbmote competition in the freight
forwarding market. ®ilarly, if substantial improvements were made in the efficiency of rail
operations, an access regime could enhance competitive pressures in peatticnsll non-bulk

freight.

In coming to this view, the Council would note that for future rail appbbns a casby-case
examination of the intermodal effects on competitiolh ve required to étermine where road may

be considered as a competitive alternative. Overseas studies focussing on competition in freight
transport suggest that rail transpatés relatively sbng competition from road transport in the
non-bulk freight market segment. However, the extent of inter-modal competition varies between
commodities and between transport corridors. If non-bulk rail freigtesrare substantially
influenced by the price and quality of road transport, then tiligyafor rail access tgromote
competition in the freight market may be limited.

FreightCorp argued that competition could be promoted in rail freight forwardiagcéss was
granted to rail track only. Consequently, new entrants could etmpn rail andhtough
differentiated options inon-rail operations.

The Council agrees that providiagcess to the track only would increase the berfedits access

by providing geater scop&r innovation in above rail services. It does, however, believe that there
are some benefits available through increased competition in freight forwarding available from
access to the service as defined by Carpentaria.
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3.2 DUPLICATING THE FACILITIES

(b) that it would be uneconomical for anyone to develop another facility to provide the
service

S44F(4) In deciding what recommendation to make, the Council must consider whether it
would be economical for anyone to develop another facility that could provide part
of that service. Thissubsection does not limit the grounds on which the Couait may
decide to recommend that the service be declared or not be declared”.

In the draft guide to Part llIA of the TPA, the Countdted that'the policy intent underlying the
access regime is to focus mainly on whadrexnists call ‘natural monopoly’ situations. While the
focus is on natural monopolies, there may be other situations where it could be uneconomical to
develop another facility, and where the facipipvider is an entrenched monopoly.”

As discussed in the introductioaction of the reasons, the service to which Carpentaria has sought
access iprovided by a number of fdities.

Criterion 44G(2)(b) requires the Council to consider whether it would be uneconomical for anyone
to develop another facility(ies) fwovide the service as a whole. As QR points out, the Council is
not required by the criterion to undertake an assessment of whether it is uneconomical for
Carpentaria to duplicate the service. Rather,Gbancil is required to make an assessment of
whether it is uneconomical for “anyone” to reasonably develop anothdityféac provide the
service?® However, the information provided by the applicant as to the magnitude of the costs of
duplication has been taken into aaat by the Council.

Additionally, the Council is also required undeicson 44K4) to have regard to whether it would

be economical for anyone to develop anotheilifiadhat could provide part of the service.
Consideration of whether it is possible to develop ditiato duplicate part of the service is most
likely to arise where two or more facilitiggovide the service which the applicant seeks to have
declared. The Council's approaclilvbe to identify thoseefatures of the facility which make it
difficult for anyone to achieve economic returns on their investment. The Draft Guide identifies
monopolies as a situation where this is likely to occur. If one of thedédigaccould be
economically duplicated, then declaratiomigat be recommended.

When considering how to divide the service for consideration umd#ios 44fK4), the Council is
conscious that it needs to balance:

1. the risk of incorrectly recommending declaration becauseopoly fadities have been
bundled with those operating in competitive markets, with

2. incorrectly recommending against declaration because a very small part of itine ifc
theoretically possible to duplicate. For example, it would be pogsibEmeone to build 10
metres of rail line, but it would be ridiculous to reject an applicdtordeclaration based on
that possibility alone.

It has been necessary for the Council &tednine some guidelinder dividing fadities which
provide the service into parts for consideration undetien 44K[4).

" Draft Guide, p.22
8o QR supplementary submission, p.37
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The Council agrees with théasement by Hery Ergas that:

the key question must be whether it is likely that an actual or potential market geamtici
would find it commercially worthwhile @uplicate the facility in questiéh

It is likely that part of the service will be commercially viableltplicate when either:
1. the service is provided by several sepparfacilities; or

2. the service has a number of component parts which could beatapar-or instance, some
infrastructure faitities can be usedor several purposes. If an apgtionfor declaration
covers a number of those purposes, it would be legigino consider eagiurpose sepately
when assessing whether it is possible to develop another facility thatpcouvide part of the
service.

In relation to this applicain, the service is defined as a rail transport service. It is clear that this
service is provided by multiple féites. As the service is defined in this case by linking it to rail
infrastructure the issues arising under the second test ahlbvese nvolve consideration of the
ability to duplicate the faitities. As a result, it isecessary for this analysis to consider:

. whether it is uneconomic to develop another facilitprimvide the total serge; and
. whether it is uneconomic to develop another facilitprimvide part of the service.

Many of the submissions focussed their discussion on these criteria, though often they atecentr
on the ability taduplicate part of the service, namely thiirgstock and terminals.

Duplication of the Facilities as a whole

In relation to criterion 44G(2)(b), Carpentaria argued that if the only means of entry into the market
required the duplication of all fdities necessary to provide the service, then the barriers to entry
would be so high as to prevent new entrants from commencing operations.

Carpentaria detailed what it would need to acquire to provide the servicé®it3difs includes
acquisitions of corridors of land throughout Queensland through purchase or lease to construct the
necessary track and associatefdaistructure such as terminals, establishing ap@tgpgystems to

obtain accreditation as a railway operatacquiring locomotives, lmg stock, lifting and Bunting
equipment. Carpentaria estimates that the capital investment requideglicate the faitities
(excluding track) to be $9illion and that given thewrent revenue genatedfrom the service, it

would not be possible to generate a positive rate ofiretn that level of expenditufe.

Carpentaria contend the track is expensive to construct with best estimates showing a cost of
$1 million per kilometre. Terminals are also expensive, costing anywhere befa@@900 and

$12 million dependingupon size and requirements at the particulaation. Carpentaria also
detailed extensive safety, regulatory and operational schemesatsdadth operating rail services.

Another factor identified by Carpentaria is that the service is characterised by high exit barriers
which arise principally from the extensive investment required and the lack of any alternative use

81 Ergas advice, p.11
82 Carpentaria application, pp.18-19
8 Carpentaria submission, p.22
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for such fadities. Its submissiontated that because QR does not have the same track gauge as
other States, the capital assets requiregrtwvide the narrow gauge service in Queensland are
specific to the statkurther increasing the costs (and risks) of entry.

Carpentaria further contended that there is spare capacity in tliteegaiclentified toprovide the
service:

In addition to the direct fiancial cost of duplication of facilities to provide the service, a
relevant considerationnder this citerion is the apacity of the existing facilities to provide
the Service. QR currently has not only tla@arcity to provide the Service (as it currently
moves all of Carpentaria’s rail freight), but has exceapacityand is looking to increase
the volumes of freight moved by it within its existiagazity**

The dedicated trainpaths nominated move frefigith Brisbane to areas of far north Queensland.
The population levels in these areas are relatively small. Thecatppl argued that the
infrastructure required to service this small population is extremely large and cannot be
economically duplicated. Nor can these areas be effectively served by ropdrrarigout major
investment in the road network.

None of the submissions argued that it is possible to duplicate the Haietanecessary to provide
the whole service, primarily because it is not possibtiufgicate the rail track. Th€ouncil agrees
with this view.

Duplication of Part of the Facility

Carpentaria provided a number of arguments and analysis based on the work of Henry Ergas which
presented the case that the facilities are highly iatedrand that it would not be possible for
Carpentaria to duplicate part of the service.

Carpentaria’s applicatioprovided the following in relation to fdities:

(b) The facilities used to provide the service include all infrastructure necesdaandte
and transport the customers’ freight from terminal to terminal...and encompasses all
facilities necessary to provide the Service in a safe, effiarhtimely manner.

Included within the access declaratioought are both track aess and ecess to above
track services. Given the particular situation which exists in Quaedshll elements of
the Service are currently so interrelatadd integral to the provision of dedicated trains
that it is not practically possible, taking into aeet current regulatory, industrial
relations and sadty issues for the Service to be divided into tract#t above track
component¥:

Carpentaria’s application did not argue that thelifizs which provide the service can never be
economically duplicated, but rather theynnat be economically dupkted in the timeframe for
which declaration is sought given the characteristics of the Queensland rail freight market and QR’s
position in that market. In particular, locomotives and wagons would require 18 to 24 months to
construct, terminals would have to be constructed, and accreditation oBtained.

84 Carpentaria application, p.20
8 ibid, pp.5-6
86 Carpentaria submission, p.21
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Carpentaria argued that the “cluster” of services for waadess is sought is the minimum required

to enable effective competition in prigaroduct, and service packages offered to custofhelts.
contends that if all of the services were not declared, it would not be possible for Carpentaria to get
access at all. Carpentaria’s submission states:

...that if access to the track only was granted, QR could...beagd to behave in such a
way as to make any grant of access ineffectbse predatory pring and its control of
barriers to entry*®

As previously discussed under criterion (a), the issue of abuse of monopoly power in relation to
availability of rollingstock and terminals is an isdoe Part IV rather than Part IlIA of the TPA.
However, section 4442Z) under Part IlIA does prohibit the provider or user of a service to which a
third party has accesmder a dterminatiorfrom engaging in conduct for the purpose of preventing

or hindering third party access to the service. Sections 44ZZD and 44ZZE bfAPampower the
Federal Court to enforce this prohibition by granting injunctions on parties engaged in such conduct.

The relevance of the declaration period when considering the potential for duplication

In relation to the issue of the time period for whetcess is sought and the requirements of
criterion (b), the Council does naccept Carpentaria’s contention that the test of whether it is
uneconomic to duplicate the fitees needs to be based on whetheate rof rairn can be made
within the declaration period sought - in this case seven years.

As QR points out, a third party could seek access tititisc and specify amnrealistically short
period of time, say two years, in which it could not repatriate the costs of investment, and hence the
facilities wouldobviously be uneconomic to dugdite. QRorovides;

The test is whether Carpentaria has approached the investment on an “economic footing”
and that means, whether, Carpentaria is lgpm recognised benchmarks in its investment
decisbn-making. This investment needs to be atewhfor 20 yearsand the issue of
whether the facilities can be @womicdly duplicated is to be determined across the
economic life (20 years) of the investment...the question of econonticatiap must be
judged against international benchmarks for investment in rail infrastruéture.

The Council has not decided on a particular time period to apply when assessing a commercial rate
of return, but it agrees that it should be based on industry standards and not the period of
declaration. It notes that the expiratdfor declaration does not mean tlaatess necessarily
reverts back to the previous terms and conditions. It is open to anyone to apply to have the service
redeclared. The Councililvrecommend such a declaration if the services and facilities which
provide those serviceslbtneet the criteria.

Assessment of the facilities

Many submissions argued that it is economically feasible to develop another fagliovide part
of the service. The discussions in the submissions focus on four areas:

87 bid, p.15
88ihid, p.22
89 QR supplementary submission, pp.41-42



39

. track;

above track faities including locomotives and rollingstock;
. terminal facilities and loading equipment; and
. impact of factors such as safety accreditation.

The arguments presented differ on each of these areas. The following sections discuss each area ir
turn.

An important aspect of theouncil's analysis is thaestion 44K4) requires that it consider whether
it is economically viable for anyone, not specifically Carpentaria, to develop anotligy tac
provide part of the service.

Track

All of the submissions accepted that the trackilifes are uneonomic to duplicate. QR’s
submission states:

There is littledoubt that dupcation of trackand related land and sigihag for the
purpose of forwarding general freight is uneconomital.

QR'’s supplementary submission further contended that arcafptifor access to the track alone
“might be competent” as it is not@womically feasible to duplicate the track:

Access is not intended to operate in highly contested non-natural monopdigtsnai his

IS not a proper matter for an access declanati If, on the other hand, the digation was

made for access to the track and thevess of operating the track so that Carpentaria
could run a train on the track, that application might be competent. QR concedes that it is
not economiclly feasible toduplicate the track:

Carpentaria estimated the costdoiplicating the track to be $illion per kilometre” In advice
obtained by NR, Bugler believes this figure to be too low when associated structures such as
bridges, tunnels, and sidliag are included. Bugler believes th&t.5 million per kilometre is a

better estimate, and that this would represent an equivalenalbcost of $17Hillion per aanum,

treble the available reventie.

On the basis of these estimates, it is clear that:
...neither, from a commercial point of view, is there an incentivduigicate the (track)

infrastructure, nor from an economy widew, is it desirable that the infrastructure be
duplicated®*

90 QR submission, p.35

91 QR supplementary submission, p.3

92 Carpentaria application, p.18

93 The basis of these figures are contained in Bugler P, Advice to NR regarding Carpentaria’s application, p.6
94 Carpentaria submission, p.24
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Bugler notes that track infrastructure most closely resembles a natural monopoly in circumstances
where the volume of traffic is limited. Track is capital intensive to construct, tends tounphes s
capacity, and the capacity is very “lumpy” with additional track providing additional trainpaths.

The Council recognises the track involves substantial fixed costs (many of which are sunk), and
relatively low variable costs. The Counadcepts the view that the track ifiies are uneonomic
to duplicatefor the service.

Above Track Facilities including Locomotives and Rolling Stock

While all conceded the rail track is uneconomical to duplicate, many subnifsaimu®d that the
ancillary facilities identified are not. Whikccess to track does include access to thos#aanc
facilities recessary and inseparable from the use of the track edlisggrindoes not include those
above rail elements identified such as locomotives, wagons, loading and unloading, and shunting
facilities whose gpply are available through purchase or lease.

In relation to duplication of #tingstock, Carpentaria’s submission contends that the service as
defined displays monopoly claaateristics that render it un@womic to duplicate:

In strict terms these characteristics are diminishing marginal castsceclining average
costs over the relevanange of output. This is due to theristence of fixed costs for the
delivery of the service. Rolling stoelkd locomiives may display constant marginal
costs, however, this is only one gmment of the costs required to provide thevem.
Also required are maintenance facilitiedjusiting facilities in a number of different
locations, storage facilities for rolling stock, accreditatiand regulatory costs,
management systems, and staff/crew training costs.

These fixed costs mean there are significanhemies of scale in operating train sares

(a declining average cost curve). Carpentaria contends that, in the Qardnsiaket,

these economiesextend over aange that encompasses the ksts demand for the
service...

...There are also considerable sunk costs with any investment limgrostock.
Notwithstanding a second hand rkat for narromgauge rdling stock, the high costs of
transporting railway equipment, especially overseas, means thandgdmnd salesillvnot

be commensurate with the purchase price. There are thus substantial exit barriers in the
market...

In summary, it is neither commercially viable for Carpentariduplicate this service, nor
would it be efficient from the community’s point of viewldplicate the facilities as total
costs of satisfying the market would rise.

It is Carpentaria’s view that QR has and will continue to havaauies of scale and scope which
are not available to Carpentaria. These are such that:

95 Bugler P, advice to NR, p.11
96 professor Kolsen, QR, Indec, NR, FreightCorp, SCT, RSU and PTU
97 Carpentaria submission, p.25
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...even if Carpentaria was to get access to traokl terminals but not Hong stock, it
would be faced with capital expenditure of $90iam in an environment where there are
enormous sunk costs and long lead times before the equipment came orf’stream.

Other submissions disagreed. QR and Indec argued there are many precedents to demonstrate
‘above ralil’ fadlities are eonomically feasible to duplicate. In particular:

. Companies such as Westcoast Rail and TranzRail have acquired or leased locomotives and
wagons.

. Second-hand rolling stockis available from QR, AN, Westrail and TasRail and from private
refurbishers such as Morrison Knudsén.excess of 600 locomotives in the nationeéflare
narrow gauge vehicles, of which Indec and QReexmt leasP00 to become surplus in the
next few years. However, over 60 percent of that fleet is over 15 years old. In relation to
wagons, approxiately 50 percent of the national fleet araroa gauge. Second-hand
wagons cost between $25,000 and $60,000, and locomotives between $500,000 and $2
million to purchase.

In advice to NRBugler quoted the 1996 ARA Yearbook which provides numbers of narrow
gauge locomotives in public railways in Australia. In 1996, QR had 508, Westrail had 58, and
AN had 47.

. New rolling stock can be obtained from Australian and overseas suppliers including Goninan,
Evans Deakin, Clyde Industries and Adtranz, many of whichabpen Queensta. New
locomotives on average cost approately $3million to purchase. To lease, new locomotives
cost between $500,000 and $750,000 per annum or $2.50 to $4 per kilometre. Apiglgxim
300 new wagons per annum are corgdrdfor gate systems to replace ageing stock, at a cost
of $100,000 per wagon.

. In terms ofexit barriers, rolling stock is readily saleable at any timmvided that in the case
of leased equipment, apprage provisions are made in the lease docuimson. Most
terminal equipment would have a ready second-hand markét also.

The extent to which the Rollingstock facilities are Quegnks@cific

Indec, QR and SCT refuted Carpentaria’s claim that narrow gauge is specific to Queensland
requiring the purchase of narrow-gaugtirrgstock which represents anaoteptably high cost of

entry. An Indec survey calaitkes there 149,420 kilometres of narrow gauge in Australia and New
Zealand of which Queensland has 9,300 kilometres. Western Australia, Tasmania, the Eyre
Peninsula in South Australia, and parts of South East Asia operaterromw rgauge. QR has
recently sold rlurbished rding stock to Vietnam, and isffering narrow-gauge expertise to

Taiwan®

SCT claimed it is not difficult or expensive to construct new narrow galloegsiock. Further the
costs of leasing the approgie rlling stock is only a nmor part of total costs of providing
Carpentaria’s servic&: FreightCorp argued there are established markets to sollicg stock

%8ihid, p.90

% Indec submission, pp.11-13
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and ancillary services in Far North Queensland and Western Australia, arfdrehdres feasible
and economic to duplicatelling stock'®

The RSU argued that the Council should not dedaress outside the track as all otheilifes
including staff, locomotives andlliagstock are readily available in the markets:®

Is Rollingstock economitlg feasible toduplicate

Carpentaria’s submission provided some expert advice by Mike Purcell of G13 Pty Ltd on the
availability of rollingstock. Purcell identifies QR’s contentions on wheg¢laeh of the rbingstock
facilities are unemnomic to duplicate andprovides comments oreach. In turn, QR’s
supplementary submission provided expert comment from Indec on Purcell’'s observations. The
Council has examinegiach of these issues umrn.

(@) “Above rail” assets and assaidd systems ocaot be considered “fdities” as contemglted
by the Act, because they are not in the nature obr@opoly.

Purcell argued QR can supply the service more cheaply than Carpentaria and other small operators
separately, and that “even if access to the malpysical items of track, locomotives andling

stock are available, the scale and complexity of above rail support need for even one service makes
it uneconomic for a small operator to doplie.”™ An example cited of the scale penalty faced by
small operators is the cost of arranging coverage for breakdown en route. The Carpentaria service
covers long distances, and it would be prohibitively costly for Carpentaria taten@R’s rescue
facilities. Small scale may also result in less efficient utilisation of locomotives and’trew.

In reply, Indec detailed a number of precedents eg, Westcoast Rail where small operators have
obtained access to track to operate freight services and have acquinedtisacd rtingstock and
achieved integration of resources. Those services which cannot be provided by an operator could
be provided as a paid service under cacttr This is the case with emergency recovery services
which can be provided by QR as a canted service. Multiple operators may gieml emergency
recovery capacity, resources and costs. Start-up operators may atsmhacited driverfom QR

or other railways on a contracted baSis.

The Council considers that breakdown and other services caessfully be obtained through
service provision cordicts.

(b) New locomotives can be either purchased or leased

Purcell argued that Carpentaria would pay a higher price than QR for the additional 8 locomotives

required to provide the service due to the relatively low order quantity. Furthermore, Carpentaria

would have to allow for 2 reserve locomotives, one for maintenance downtime and one as insurance
to provide the service if an operating locomotiezdme unavailable. This equates to an additional

25 percent investment compared to the 10 percent locomotive reserve capacity operatétl by QR.

102 FreightCorp submission, p.5

103 sy submission, p.11

104 513 Advice to Carpentaria’s submission, p.1

105hid, pp.1-2

126 Indec “Comments on Attachment 2 of the additional submission from Carpentaria”, pp.1-2, Schedule 4 QR supplementary submission.
107513 Advice, p.3



43

Indec, Bugler and Purcell broadly agreed the cost of a new locomotive to be appetxi$iB
million. Indec noted that new locomotives require very little maintenance in the first 10 years with
routine maintenance concheéd outside of operation times such that various small operators have
succeeded in achieving near fulllisation. $milarly, emergency locomotive hire may be arranged

by separate contract ander a traclaccess regime. New locomotives may alspirehased on a
‘power-by-the-hour’ basis where the supplier provides the maintef@dnce.

Clyde Engineering conceded the purchase of a small number of new locomotives would result in a
higher cost per locomotive, however this does not mean the option is uneconomical. The economics
depend on many factors including potential earnings per locomotive, and Clyde Engineering is
currently negotiating the maradture of similar or smallesrders with a number of other private
operators indicating that small quantities can be viable. Furthermore there is also the capacity to
purchase new locomotives from Clyde Engineering and Goninan as an extension of an existing build
order thus reducing the additional cost penalty of a small order. Clyde Engineering aldtedubmi
that only one locomotive would be required as a spare rather than two. Carpentaria could also
potentially work with only 8 locomotives if maintenance was scheduled during periods of low
usage”’

On the evidence, the Council considers the costs for a new entrant to purchase or lease new
locomotives need not be considered prohibitive.

(c) The market for second hand locomotives is well supplied with 200 locomotieetedto
become surplus. Second-hand locomotives could be refurbished.

Purcell argued there is negligible supply in the current Australian second hand narrow gauge
locomotive market. Any locomotives that became available are unlikely to be suitable due to age
(old stock means high maintenance costs, low reliability, oo fuel efficiency) and price. In
regards to refurbishment, Purcell estted the rlurbishment cost of a surplus locomotive to be
approxinately $1.5 million, and believes the process takes as long as purchasing an order to
construct new locomotives and results in an inferior product due to fuel efficiency and maintenance
cost°

Indec argued the comments on refurbishment are not valid. TranzRail of New Zealand refurbish
and overhaul 25 year old locomotives complete with fittimga chargers at an approxte cost of
$NZ600,000. QR is considering overhauling 60 locomotives along thesélines.

QR argued the market for narrow gauge locomotives is well supplied with Westrail currently
advertising the sale of 10 surplus locomotives and an additional 31 to go oatsakhit year, as
well as scope to purchase from overseas sources such as SoutfAfrica.

In relation to refurbishment, Clyde Engineering sutedi that suitable seadhand locomotives can
be purchased for $150,000 - $300,000 and significantly upgraded for an outlay of $500,000 -
$750,000. Refurbishment can cost as much as #illlon claimed. Given an average

108 |ndec “Comments on Attachment 2" p.2
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refurbishment cost of $0.74illion and$0.3million for purchase second hand, this would represent
50 percent of the cost of a new locomoth/e.

However, Clyde Engineering conceded that “the real issue is finding suitable locomotives for the
refurbishment.™ Clyde Engineering acknowledged Purcell's reasons and concluded:

It is true that Carpentaria is unlikely to obtain sec hand locontives. The availability

of second hand narrow gauge locdie is limited in Australiseand those available are
generally not suited for mainline freight usag@lso, mither the Westrail or AN
locomotives would be immediately suitable for QR operation due to restrictions in
Queensland’s rtingstock gauge and dring positiont*

The Council considers on the evidence presented that the purchase or lease of second hand
locomotives is less likely to be a viable option for new entrants.

(d) Carpentaria could purchase new wagons

QR and Purcell agreed that the cost of a new container wagon to be appedx$85,000, and
that the provision of the servicelwequire an additional 245 BCZY wagons.

Purcell argued the capital charges associated with investment in new wagons would place
Carpentaria at a significant economic disadvantage compared with QR. QR has negligible capital
charges on its wagons because many are fully amortised. Furthermore, hih@ogc of new

versus old wagons does not generate the significant differentiatforrpance that new versus old
locomotives doe§?

Indec argued that QR'’s fully amortised wagons are of such an age to render the rollingstock less
productive than new wagons, and that the costs in productivity of ildgstock negtes the
advantages of negligible capital charges.

QR argued the market for the design, construction and supply of suitable wagons is very competitive
with a current surplus in capacity in AustrdliaQR sought the advice of Clyde Engineering and A.
Goninan & Co Ltd. Clyde Engineering confirmed thdlinrgstock can be emomically feasible for

an order of 8 locomotives and 200 BCZY wagons teeotfthe necessary @wmies of scale. In
relation to container wagons, an economic order would be for 100-200 wagoreser contract

to NQEA Australia for 26 wagons irgdites the number of wagons requifed an order can be
significantly less than this. Goninan confirmed that an order of 200 BCZY wagons would achieve
the required economies of scale to receive the same unit price aff¢hed to QR:®

The Council does not consider the costs of new wagons to be prohibitive for a new entrant, and the
evidence suggests the market is competitive for the supply of new wagons.

(e) QR estimate that of i&8,000 wagons, 10,000 are afl wecome surplus

113 Attachment 6, QR supplementary submission, Letter from Clyde Engineering, p.2-3
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Purcell argued that this generic number of wagons is irrelevant as the issue is the number of narrow
gauge container wagons that are surplus. Of these, QRigstmck is fully utilised, Westratluns

no narrow gauge container trains, and TasRail container wagons are unlikely to be available.
Furthermore, sales overseas would have to bear transport‘tosts.

Indec conceded the economics of second-hand wagons and parts versus new wagons favours the
acquisition of new wagons and argues the cost of acquiring nhew wagons is not prohibitive. QR
believes surplus wagons are available overseas. However, the iityaddsecondhand wagons is

not relevant due to the viability of new wagodfis.

The Council agrees on the evidence that it is unlikely that surplus container waljjdmscame
available and that this is unlikely to be a viable option for new entrants.

() QR submit that narrow gauge equipment is no barrier to egtuse there is dematfud this
equipment outside of Queensland.

Purcell argued narrow gauge speafions reduce the resajgroceeds of container wagon
contemplated by Carpentaria. TasRail is the only otherowagauge system with significant
container traffic. The TasRail system is small and highly unprofitable and hence TasRail would be
unlikely to purchase container wagons at other than distress prices. Purcell, Indec, and Clyde
Engineering agreed the economics of converting narrow gauge wagons to standard gauge are
prohibitive

Indec contended that there are ample opportunities to sell second-hand narrow-gauge container
wagons overseas, and that salvaged parts could be used on other wagons other than €ontainers.

The Council considers that the market for second hand narrow gauge wagons is moredrésanm
that of standard gauge rollingstock. However, the limited availability afnsihand réingstock
tends to indicate that there is demémdthese wagons. Raiktcess is likely to increase the depth of
that market.

The costs of extending the Rollingstock facilities

QR estimated the capital outlay to establish the additioliadg®tock required tgorovide the
service to be 8 locomotives, 245 container wagons and an infornationology system for a total
cost of $50million. QR argued that this is economically duplicable due to economies of scale:

These facilities can be esomicdly procuredand the economies of scale are such that
they can be procured just as easily by Carpentaria (utilising the resources of the TNT
Group) as QR...These didities currently do not exist within QRand...an a&cess
declaration would require QR to go to the mar&atl engage in a procurement process for
the construction of 8 locomotive®}5 BCZY container wagons and an enhancement of the
information technology systef.

Indec calculated the establishment costdoplicating rdling stock for the Carpentaria service
nominated a$45 million total to purchase new locomotives, wagons and shunting, om&lién
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for second hand Hong stock. Alternatively, rolling stock could be leaged$10million per axnum
for new rdling stock or$5.2million for second hand Hong stock***

Bugler estimated the establishment costdoplicating rdling stock for the Carpentaria service
nominated a$60.8million comprising$35 million for new locomotives, and $258illion for new
wagons. Carpentaria’s schedule 1 indicates the wagons are intended to be captive to its traffic, but
the locomotives are not. Bugler concludes the costs of duplication would be recofrerabiee

revenue currently availabt&.

Conclusion

The Council recognises the validity of a number of the points presented by Carpentaria. In
particular:

1. The quality of second handliimngstock which is arrently available is poor and lisiited in
supply.

2. It would take 18 months to 2 years to build new rolling stock.

3. QR s alarge player in the market and currently owns the bulk of iimg isiock available in
Queensland.

However, it does not believe that these factors are sufficient to warrant the declaratitingof ro
stock.

Drawing on the range of expert advice provided in relation to thiscappii, the Council believes
that there are a range of options for providirtng stock which could be used tapply all or part
of the needs of Carpentaria or any new entrant into the market. These include:

. purchase of second handlirg stock;

. purchase of new Hong stock;

. leasing (second hand or new);

. conversion of standard gauge equipment to narrow gauge; and
. continuing to lease from QR.

The economics of each of these option§ wary depending on the particular service being
provided. In relation to the expert advice provided, the Council considers that the purchase or lease
of new locomotives or wagons, and the provision of breakdown and othkargrservices hrough

paid service contracts arecgmmic for third parties to duphte.

The issue of whether QR would deny access to thisgstock to damage Carpentaria’s business is
more appropately aldressed under Part IV of the TPA, acsons 44ZZD and 44ZZE as
previously discussed (p.33).

As Bugler argued:
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It was always assumed that the most likely area of competition within the railway sector
was the provision of alternative train services. As the new entrants who have already
entered the market have shown, there are ways of doing Boutvitecessarily making
extensive investments in rolling staokd personnel training. Hawver, one could expect

that any long-term paicipant would find it advantageous t#timately acquire the assets

and ills in-house to provide what must be seen as core busineiohai*

The Council has concluded thatlingstock is eonomically feasible to duplicate.
Terminal facilities and loading equipment

Carpentaria argued the existence of excess capacity at current terminals means it is uneconomic to
duplicate terminal falities as the existing facilities arefficient to service the entire market.

A number of submissions argued that Carpentaria owns or operates all but two of the terminals
currently used for the service demoasts that large parts of the ildes are eonomical to
duplicate:

The notion...that Carpentaria cannot dg@ate these facilities is curious since Carpentaria
already has access to or operates all of the terminal facilities ideshtié@d enjoys the
benefits of utilising those facilities in acquiring the relevant services fromar@Ris able
to economicly duplicate the remaining facilitie§’

Carpentaria explained that the development of its own terminals is a product of a historical
condition of entry imposed by the Queensland Government and is noatimei of whether
terminals are currently economic to daplie. Carpentaria’s submission stated the following:

There is currenthduplication of terminals which has beerohght along by the cortebns

of entry imposed by the Queensland Government inifgrgnfreight forwarders to use

the rail system. By way of example, Carpentaria’s Woree terminal could basilje all

QR volumes in Cairns. At present, this type of duplication is increasing unit costs to all
spheres where rail freight transport is an input. A failure écldre all the facilities will

lead to increased distortions in what is already a highly distorted market. The arguments
noted...in relation to track and Hong stock apply equally to the terminal facilities over
which access is sought. Terminatifdies involve nonopoligic characteristics.

The QR submission nowhere disputes that the current terminal facilities ageateeo
handle the acess sought by Carpentaria. It argues from past experiencevieowhat
Carpentaria can economitig duplicate the terminal facilities. This assertion is not
correct for two reasons:

1. Carpentaria’s involvement in terminal facilities has a specific historical coatekt
does not bear on the question of whether facilities caupécated bday (or in the
foreseeable future)

2. Excessapacity at terminals means that it is not commercially viable for Carpentaria to
duplicate the facilities.

126 Bugler, P, Advice to NR, p.12
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It is the existence of significant excespacity at current terminals that renders it
uneconomic to dujeate the facility. This isnother way of saying that the terminals are
sufficient to serve the entire market. adddition, QR possesses significant locational
advantages for existing facilities which means that if facilities wepicated the entrant
would suffer compared to the incumbent.

So in fact the efficiencies which would flow from QR providing access would result in
lower overall input costs.

Looked at from Carpentaria’s point of view, it would be incurring significant sunk costs to
add to alreadyexcess apacity. In this situation Carpentaria would not be able to earn a
commercial rate of return on its investment.

From an economy-wide point efew it would be a misallocation of resources to invest in
additional capaity that is not necessary.

Carpentaria contends, therefore, that the characteristics of the service, high sunk costs
and alreadyexcess apacity make it unemomical to duficate terminal facilities?®

The Council has examined theatarial and believes the fact that Carpentaria operates some of its
own terminals is not conclusive proof that terminals are economic taalgpli TheCouncilaccepts

that the existing terminals are in part a product of a historical condition of entry into the Queensland
market. The Councihccepts that over the years this factor impacted on the development of
terminals in such localities as Gladstone, Mackay and Townsville as a result of changes in the
service offered by QR.

SCT argued there is ample land on the Brisbane-Cairns corridor to develop new terminals and
contend the cost of duplicating terminals are not anemic compared to the size of Carpentaria’s
business. SCT contends there may be some instances in high density cities such as Sydney where
non-availablity of land located next to track makes the development of an alternative terminal
impossible. However, this is not the case in Queensland where only minor land distances are
required to be out of the city enviroi3s.

The RSU argued that the building or leasing of infrastructure such as terminals should be seen as
normal costs which are a part of commera@ativities whether on rail or road antosid be
duplicated as they are by other rail operators in other states.

Where there is existing duplication of QR and Carpentaria terminals eg, Rockhampivnsille,

Mackay and Gladstone, QR argued both terminals are essential, and that each could not
accommodate the other’s traffic due to congesti Furthermore, sepée terminals allow for
specialisation, in that Carpentaria and QR can installitiee which allow value adding to their
business.

In Rockhampton and Townsville, QRrecently handles Carpentaria’s containers. QR notes that for
Carpentaria to move to full containerisation, new terminals would need to be ctetstat these
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locations. QR estimates new terminal construction costs can fddéchilion, and note that
Carpentaria’s Woree terminal cost in the order of §8lfon.*

The most detailed analysis of the costings of terminals was made by Bugler who contends the
average cost of a non Brisbane terminal to benfion, and the Brisbane (Moolabin) terminal to be

$12 million. Bugler calcates the total cost of the 12 terminals outlined in Schedule 1 of the
application to b&34million. Bugler concludes that the level of cost compared to potential revenue
“is certainly within the level that a business might be prepared to undettake.”

In its applicaton, Carpentaria defined the ifdaes required toprovide the service asa&pe at QR
terminals at Brisbane (Moolabin), terminal gantry operations at Rockhampton (Paget) and
Townsville, and the siding at Tullf?. Using Bugler’s costings, this would result in a total duplication
cost of $18million.

In relation to lifting equipment, QR argued these can be leased or purchased (either new or
secondhand) from a variety of suppliers and can be used in both the road and rail industries. QR
already leases 2 locomotives to Carpentaria for shunting purposes at Carpentaria’s Woree terminal
and shunt tactors and indexers can be used as an alternative to locomotives for shunting. Forklifts
cost approxirately $750,000. QR estiated that pproximately $15 million would be required to

build private stabling yards, sidings and lifting equipmeappgemented by hiraccess charges at

most locations of gproximately $2million per aitnum®* Indec also submitted there is a thriving
second hand market for lifting equipment, and that new equipment is not uneconomical to
duplicate’®

Conclusion

Bugler in his analysis of the costs of terminals notes the availability of land in most regional
Queensland centres, and the relatively low costs to establish terminal facilities. In particular he
notes that:

In most provincial Queensland locations, land suitable for a rail terminabe relatively

cheap assuming that the freight forwarder does not seek to set up in the centre of town. It
is quite feasible to use modest facilities for smaller volumes of trafiicinfrastructure

such as concrete pavementsd high volume lifting equipment are not always required.
Land for a terminal in Brisbane would be exped to be far more expensive unless the
forwarder was willing to locate aohg distance from the industrial areds.

There are alternative terminal sites already in operation in lBae, and there are
several other sites which have been identified as potential rail freight termiteisiinal
costs do not form a prohibitive element in the transport chain. This would indicate that

131 QR supplementary submission, p.40
132 Bugler P, Advice to NR, p.10
133 Carpentaria application, p.7. QR provide that the Moolabin terminal is operated by Carpentaria on land owned and leased by QR. Carpentaria uses Tuly

General Carriers to operate the Tuly terminal on QR land which is not leased to Carpentaria. The handling of Carpentaria’s containers is carried out by QR
at QR’s Rockhampton and Townsville terminals.

134QR submission, pp.38-39
135 hdec submission, p.16
136 Bugler, P, Advice to NR, p.9-10
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terminals, as distinct from permanent way infrastructure, do not exhibit natural monopoly
characteristicsand can be provided bggeral operators?’

The Council considers on the evidence provided that terminals and lifting equipment are economic
for a third party to dupdiate. TheCouncil notes in relation to Carpentaria’s argument that while it
may be highly desirable to allow joint use of terminal facilities wherever possible, that does not
mean they are not economically possible to duplicate.

Other factors, eg safety accreditation, which make the service uneconomic to
duplicate

Carpentaria’s submission argued that while safety accreditation could be obtained, it represents an
additional long run cost penalty and hence a barrier to entry to a new entrant. Carpentaria make the
following case that safety accreditation would result in the service beingnorac to duplicate:

In addition, one must consider the regulatory costs component of obtaining accreditation
as a railway manager or railway operator. This is a significared conponent to the
regulatory costs. Given the relatively small size of an entrant’s operation compared to the
incumbent, these costs are relatively much higher for the entrant. They constibatg a |
term cost penalty on new entrants compared with the existing operator. Thus while it may
be possible to obtain accreditation in Queensland, the cost of doing so adds to the weight
of evidence that the service is nobeemic to duficate!*

QR did not accept that Carpentaria could not secure accreditation as a railway operator and that this
iIs uneconomic to duplicate. QR ahutlec argued that the number of private operators who have
sought or are in the process of becoming accredited in Queensland demonstrates that the
accreditation requirement would not ineduly onerous for Carpentafia.

Purcell argued it is impractical and uneomic for Carpentaria to obtain and maintaatreditation

for the scope of the service. Carpentaria’s service frequency is not sufficient to amortise the
administration cost and supervision of safety over the long distances required. Inputs such as
accrediting driver competency in train handling and sajekivg rules over long distances would
exceed a small operators capacity. Purcell noted that both SCT and TNIintitedeaccreditation

only, with most aspects of the servip®vided by major railways.

In reply, Indec argued Purcell’s advice is misleading in that limascteditation including driver
competency, train control etc are alreagsovided under cordict in existing track access
agreements such as the NSW regime. Also small operators such as Westcoast Rail have procured
their own rolling stock and obtainedcreditatiorfor that rdlingstock!*

QR further provided that:

The development of accreditation caaad saéty nanagement systemdivbe simpler and
less costly for a new operator compared to an established operator with more entrenched
practices. Safetyhsuld be seen as aoessary part of any transport business and not an

B7pid, p.12

138Carpentaria submission, pp.25-26

139QR supplementary submission, p.4, pp.41-42, Indec submission, p.11

140 ndec “Comments on Attachment 2 of the Additional Submission from Carpentaria”, p.2
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administrative burden. Aood saéty nanagement systemlwlead to eonomic benefits
over timet**

Conclusion

As noted under criterion (d), the Council has examined the requirements of Queensland’s safety
accreditation regime and has moind any evidence that it is more onerous in its requirements than
those operating in other states.

The Council believes there is adatg scope to contract aspects of these services, or to seek to
obtain some form olimited accreditabn. It does noaccept the argument that the ifities are

uneconomical to duplicate on the basis of the costs associated with the Queensland safety
accreditation regime.

What is the capzity of OR’s existing facilities to provide the Service?

There was some debate in the submisSfoabout whether QR’s Himg stock and terminals
currently have sufficient capacity sawcommodate access by Carpentaria. This is not, however, an
issue for the consideration of whether to declare the service tleeisabihis apptiaton. Whether
there is sufficient capacity to alloaccess is @ressed through negotiation and arbitration. The
arbitrator has the power to require the infrastructure owner to extend capaaitgaimmodate
access if that is warranted. This extension however, must béopaigltheaccess seeké&t.

141
142

ibid, p.44

QR, Indec, SCT, RSU, NR provided arguments on the capacity of QR’s facilties to provide the service. QR argued that all of their BCZY wagons are
fully utiised, and that compliance with Carpentaria’s application would require QR to commission the construction of an2@RIiR@ZAY wagons at a
capital cost of $20m. SCT contends that there is ample scope for alities facbe developed on the Brisbane-Cairns corridor, including scope for QR
to offer further trainpaths on new timetables to enable additional freight. The RSU contends that the track is presently under utiised. Indec considered
much of QR’s rolling stock to be old. Rolling stock is currently utiised and increased freight volumes are out of the question without a major upgrade. NR
submits that roling stock provided to Carpentaria is now fully utiised, and no spare capacity exists to provide additional services. The cost to Carpentaria
of purchasing roliing stock, terminals and locomotives is recoverable from revenue.
Section 44V of Part IlIA provides that an arbitration determination can require the provider to exteriityth&tation 44W(1)(e) prohibits the provider

bearing some or all of the costs of extending the facilty.

143
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Conclusion

The Council has considered the views raised in the submissions and has concluded that there are
aspects of the faity which could be eonomically duplicated gprovided by another félity.

In particular, the Council is of the view that anotheiilitgccould be developed tprovide part of

the service, that is, the above rail elements includiliggstock and terminals and that a range of
narrow gauge 1ing stock, whilst perhaps less than optimal, can trced as suitable for the
Queensland rail system. Notwithstanding this, the Council considers that it would be uneconomical
for anyone to develop another ildag in respect of the “below rail” elements of the service that is,

the track.
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NATIONAL SIGNIFICANCE

(c) that the facility is of national significance, having regard to:
() the size of the faciliy; or
(i) the importance of the facility to constitutional trade or commerce; or
(i) the importance of the facility to the national economy.

This criterion focuses on the importance of the facilities rather than the services as defined by the
applicant. In the draft guide to Part IlIA of the TPA, the Courteitesl thatit is possible for
nationally significant infrastructure to be sited entirely within théorders of a singlet&e or
Territory”.**

In its applicaton, Carpentariatated that:
In the 1993-94 year QR undertook 43% (98iom tonnes) of Australia’s rail freight task.

Rail freight services are an integral part of the freight forwardindustry in Australia.
Rail freight services contributapproximaely 4% to gross domestic quuct with 0.5%
being attributed to rail which is equivalent to $2i8ibn per annum.

Revenue from QR'’s freight division for the year ended 30 798& was $186 itfion.

The facilities used to provide the Services (that is, the taack all recessary plant and
equipment):

(a)span over the whole of the State of Queensland and comprises more than 9,300
kilometres of railway track alone;

(b)are integral to the effective movement of peaplé goods both within Queensland and
nationally;

(c)are a substantial contributor to Queensland’s damgsoduct and the nations gross
domestic poduct;

(d)are integral and essential to thevcelopment of most majardustries in the region and
Australia generally;

(e) support an industry that employs more than 240,000 people (30,%@dyin the rail
freight area);

(f) are an important component in strategic defence isSues.

In Carpentaria’s supplementary submission, they identify sub-criteria (i)iignid (establish the
facilities are of national significance.

144 Draft Guide to Part IIAp.26
145 Carpentaria application, pp.21-22
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Must the Facilities be consi@red together or separately?

An area of substantial debate in submissions was wheth@otlngcil should dtermine the national
significance for all the falties defined by the apmation (that is, track, Hing stock, lifting and
shunting equipment) orelermine the national significance of each separaittyfac A number of
submissions singled this question out as particularly important in setting the way in which future
competition in rail will be developed.

Carpentaria argued that all facilities must be considered in total. In particular, Carpentaria’s
submission stated that:

It is the service provided by several facilities to which accessughs. It is &cess to the
Service provided by thaggregate of those ¢dities which must promote competition.
Thus, consistently, th€ourctil has stated that it would generally consider orl
significance to be established if:

such a market provides substan@anual sales@venue to businesses in it; and
providing access would be likely to substantially promote competition.

Consistent with this approach it must be the aggregate dfitfies which needs to be
considered.

In total the facilities which provide the Service are of o significance. If failities

are disaggregated into sih@r and smber units the significance of each indiwally is
naturally less, but thisgnores their combined significance. The process of separating
facilities is an arbitrary one - would each terminal be considered in isolation or as
terminal facilities.

Treating facilities separately would be likely to have perverse effects in terms of the policy
intent undelying the declaration process. For instance, if as a result of considering
facilities separately one facility was naidged to be of national significance it would
mean that the application as a whole would not succeed, regardless of whether the services
as a whole met all other criteria including that of metal significance. It would not
appear to be the piey intent behind the criteria to havapplications for declaration
succeed or fall on whether a small qmment of the failities to which access issght is

not of national significancé&

Alternatively, QR* and NR argue that national significance needs to be deterfaindddlities
separately. Advicerovided as aattachment to NR’s submissifnom Robert Officer, Professor of
Finance, University of Melbourne, argued that thdlifees should be teated separatelfor the
purposes of declaration and dipd separately to each of the tests. In particular, he argued that:

...in order to bundle failities togetherand to treat them as one requires a high degree of
complementarity between the facilities such that one would be rendered uséiess thi
other and there is ncclear separation or independence of one facility from the
other...However, it $iould be pointed out that complemeitiaralone is not a sufficient
condition for bundling. There may be circumstances where there isiléy & separate
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Carpentaria submission, pp.29-30
QR submission, p.48
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the complimentary goods or secesand comgtition policy may be better served by
unbundling. For example, it is common to unbundlesk@etricity transmission grid from

the supply of energy so that power can be contracted sepaeatéljreated as a different

product from the transmission evemotigh there ilear complementarity between the
two ®

Officer argued to treat fdities in total as a single facility and théwee a single test runs the risk of
an unwarranted widening of the scope of essential facilities. This could have detrimewctal teff
the economy and more particularly investment. If a non-essentidl/fescdeclared, it will impose
costs on the facilitprovider which mayimit further investment and competition by other potential
providers of the fality. The risk of unwarranted widening of the scdpe mandatingccess are
outlined in the Council’'s draft guide to Part llIA.

Officer therefore contends that:

“..a prima facie case only exists for the track satisfying the tests for dedarads set out
under the Act, when considering theifdies in queston...

...on the basis of prima ¢& evidence that locomotivaad the rding stock would fail the

test on the grounds that these would not tirie a natural mnopoly ...They are also
likely to fail the other tests on theaymds that these can be slipd from many sources
and therefore a lack ofcaess to a particular set of locomotivasd rdling stock are not

likely to cause a detriment to competition nor be ofameti significance...

Similarly, terminals...are Uikely to meet the tests. They may meet a natupabpoly test
if a geographic market is defined fairly narrowly, which is also likely to limit the relevance
of a national significance test.:”

Legal advice gained by NR fromelacon Graham & James summarises the need for balance when
looking at national significance:

The term “facility” is not to be defined so narrowly as to defeat the purpose ofilPRadf

the TPA, which is to provide for competitive access to the services provided doyahati
infrastructure facilities. At the same time, it is not to be interpreted cadly as to allow
separate facilitiesand the setices they provide, which do not meet the test for being
regarded as essential in the TPA, to be bundled with those whi¢h do.

Conclusion

In looking at national significance, the Council needs to balance the risk of over aggregation and
therefore recommending declaration of iliaes which are not nationally significant with
disaggregating too far and recommending a service not be declared simply becausditgne fac
which is integral to providing that service, is not nationally significant.

The Council considers the most apprafgiway of assessing the national significance t#lstavy
between applications andilwbe influenced bydctors such as the extent to which each of the
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ibid, p.4
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facilities are integral tgroviding the service the applicant is seekamgess to. This ilv be
determined in applying the test of section @jF

As a general rule, the Council considers that there should be consisteregtmietnt of the criteria
which specifically address the fhtees providing the service: that is, criterion (b@ction 44K4),
and criterion (c). Whether the facilitiebaaild be considered sep#ely under criterion (c) will
therefore depend on whether it has been concluded uediéors 44F4) that the falities can in
part be economically duplicated.

For this applicatin, in its consideration oestion 44K4), the Council concluded thatllnegstock
and terminals are economically feasible to duplicate and ftrerare not essential to gaining
effective access to Queensland rail services. Because of thSptimeil has concluded that it is
approprate to consider the issue of national significance in relation to the sepaildtesfac
identified in section 44@) that is, the track, locomotives andlimgstock, and terminal facilities
and loading equipment.

The role and importance of the Brisbane-Cairns rail corridor

The size argument

In the draft guide to Part llIA of the TPA, the Courstétes that while thphysical dimensions of
the infrastructure may in some instancesdath that a fality is of national significance, in others
it is unlikely to be conclusive.

(a) the track

In its submission, Carpentaria argued in terms of size alone, tligefa@are clearly of national
significance:

The track on the Brisbane-Cairns corridor is approxietg 1700km long and seices
directly 11 ports on route, including significant centres such as Mackay, Bavggram,
Cairns and Townslle. In addition, this faility enables inland ports to be saced
through onforwarding. This allows onforwarding to Mt Isa, Emerald and other
destinations.

Carpentaria does not have sufficient information nalae it to separate the value of the
assets involved in the provision of the Service from the total assets of QudeRdlil.

QR’s non-current assets have a value of $4.9b in the 1995-96 Annual Repoen tke
information set out in the Queensland rail submission, the value of the assets required to
provide the service would in all likblbod approach $1b.

If rail infrastructure of this size and value is not of national significance, then the reach of
Part IIIA will be extremely limited>*

Carpentaria and QR agree that the nominated track coverslsé@tekilometres. However, QR
and Indec argue this represents less than 20 percent of Queensland’s total track infrastructure, and
less than 3 percent in a national contéxt.
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The BTCE Report notes that the Brisbane-Cairns corridor is one of the longest in Australia,
equivalent to the Brisbane-Sydney and Sydney-Melbourne corridors coniBined.

The Council is persuaded that the track is nationally significacause of itphysical size under
this criterion.

(b) Rdling stock and terminals

The Council is not convinced that the specifiellimg stock could be considered to be nationally
significant on the basis of its size.

Similarly, theCouncil does not believe the terminalifities specified could be considered to be of
national significance due to size. The terminal facilities defined are regional terminals that service
the requirements of Northern Queensland and are unlikely to be large when compared to other
terminals in the capital cities for example.

The volume of trade argument

In the draft guide to Part llIA of the TPA, the Courdifines constitutional trade or commerce as
trade or commerce between States or Territories or international trade or commerdéaouiitié

will consider the moetary value of trade, as well as the importance of the service to trade in related
markets. For example, services provided by itdtasrail nfrastructure may be nationally
significant because it is essential goomote competition in another market, possibly an export
market.

Carpentaria did not seek to establish national significance under this criteria.

(a) the track

Submissions arguing against national significance under this criteria came from QR, Indec, NR, the
RSU and Westrail.

QR did not accept the volume or value of trade on the North Coast Line is of national significance
as a proportion of Australian intéase and gport trade or as a proportion of the nation’s gross
domestic product. In terms of general freight carried, Carpentaria’s sapgoants for less than 1
million tonnes annually or less than 1 percent of all freight carried by QR. QR and Indec argue that
the standard gauge rail network would be nationally significant in terms of tonnage carried and
strategically as the nebsks conmcts all State capitals apdrts’™

151 Carpentaria submission, pp.30-31

152QR submission, p.46, Indec submission, p.18

153 gTCE Working paper 14.2, “Adequacy of transport infrastructure: Rail’, p.20
154QR submission, pp.46-47, Indec submission, p.18
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NR argued “the size of the flows of goods on the line-haul train services and using the terminal
facilities, and therere the likely magnitude of the benefits flowing from a declaration, are not
sufficient to make these filiies nationally significant.’

The RSU, while conceding the track network throughout Queensland to be nationally significant,
consider it is difficult to establish the nominated trainpaths are nationally significant in terms of
general freight hauled by QR compared with road transport.

Westrall felt that given the facilities wererdined to intragate trade in Queensld, it is doubtful
the value of this trade is greataigh to be regarded as significant from a national petise ™’

The Council is not convinced that the track could be considered to be nationally significant on the
basis of the volume of trade in general freight cateld on the rail @rridor. It therefore follows

that the rolling stock and terminals are not considered to be nationally significant on the basis of
volume of trade in general freight.

Importance to the National Economy Argument

In the draft guide to Part IlIA of the TPA, the Courstétes that in assessing theartance of an
infrastructure service to the national economy, the Counkiparticularly examine the market in

which access woulgromote competition, and that the Council would generally consider national
significance to be established if such a market provides substantial annual sales revenue to
businesses in it, and access would be likely to substamialgote competition.

In its submission, Carpentaria argued thelitggs nationally significant bcause of its effeatpon
the national economy and Queensland economy. Carpentaria provided the following:

In further amplification of the matters raised pg1 of the Apjcation Carpentaria draws
to the Counil's attention the significance of the facility in the following respects:

(a)all refined white ggar manufactured by Mackay Refined Sugar felivery to
Brisbane is moved along this rail corridor;

(b)approximaely 100,000 tonnesf refined copper is moved from the refinery at
Townsville to Bribane and onforwarded to other states in Australia: a significant
volume of which moves by rail on this corridor;

(c) a significant proportion of consumables and other §eppsed in the tourist
destinations of Queensland aggher sipplied directly or with onforwarding from the
rail infrastructure on this corridor;

(d)nearly all food manufactured interstate and transportéd.

(a) the track
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NR believes “the track infrastructure can be considered to have at least the potential to be of
national significance, owing to the destinations servéd...”

Placer Pacific uses Carpentaria’s servidesugh TownsiMe as the consolidation poitior road,

rail and shipping requirements to and from minesites in Queensland and off*shiackay
refined sugar uses Carpentaria’s service to move refined sugar from Mackay to Brisbane for
distribution in the Queensland market and for export through the port of Brisbane.

Berg Shipping Consultancy argued national significance in terms of mining opportunities along the
coast, possible industry development following the opening of the Papua New Guinea - Queensland
gas pipeline to Townsville and possibly Gladst&he.

The Council considers the track to be nationally significant in terms of its importance to the national

economy due to the importance of the ports serviced. Also, the Brisbane-Cairns corridor is the main
trunk line which is essential to the efficient operation of all of Queensland’s rail system. Therefore,

it is critical in providing rail transport services to all of the major centres in Queensland.

(b) Rdling stock and terminals

The RSU contends that the small number of facilities other than trarkvme the service cannot
be seen as important to the national economy as they can be copied or supplied from other
sources?®

These facilitiegprovide only a small part of the rail transport task in Queensland, less than 1 percent
of all freight carried by QR therefore their significance is much less than that of the track.

The Council acknowledges the issue identified by Carpentaria of how féitielchould be
disaggregated given the national significance of increasingly smaller ulhitsturally be less. For
example, shouléach terminal be considered in isaati or should terminal fdities be considered
together? This requires a judgement on how far facilitiesld be disaggreged.

In assessing this criteria, the Coundill again alopt an approach consistent to that useddotien
44F(4), that is, it Wil consider commercialrgupings of fadities. In the case of this apgdition, the
Council has concluded that as a group, thesttiizsare not nationally significant, and hence it has
not disaggregated the fhites further.

In relation to the issue of small facilities, tB®uncil considers these can be nationally significant
depending on their importance to the national economy. However, the Council does not believe
that this is the case for this agaltion. The specialisedlliag stock and terminals, while portant

to the geographical region they serve, are not nationally significant.

Conclusion

9NR submission, p.8

160 pjacer Pacific submission

161 Mackay Refined Sugars submission

162 Berg Shipping Consultancy submission, p.3
163Rsu submission, p.13

164QR submission, p.47
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The Council concludes that Carpentaria’s agion fails to meet this criteria.

In relation to the track, the Council finds the arguments presented in favour of national significance
persuasive in relation to the Brisbane-Cairns rail corridor having regard, in particular, to criteria (i)
and (ii). Thus, the Council is of the view that the track is of national significance due to its physical
size, the importance of the ports served and the operation of the corridor as the main trunk line of
Queensland’s rail system providing rail transport services to the major centres in Queensland.

The Council does not consider thdling stock specified and the terminals noated by the
applicant to be nationally significant.
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HUMAN HEALTH AND SAFETY

(d) that access to the service can be provided withouhdue risk to human health or safety

In the draft guide, the Councitagded that “accessheuld only be impeded bgona fidesafety
considerations”. Applicants must provide a description of hosess can bprovided without
compromising system integrity or safe scheduling or posing undue risk to human health or safety.
Infrastructure operators who seek to desmgcess on safetyraunds must bear the onus in
demonstrating to the Council thextcess to the service would qanomise safety.

Carpentaria is seeking access to the service as it is prgseniiged by QR and therefore contends
that there are no undue risks to human health and safety. In itsasppliCarpentariatated:

There is sufficient spareapacity to provide a safe Service latut undue risk to human
health or safety. In fact, a much lower safety risk will result if the Services are provided
by QR rather than by another operator who must shacditias with QR. This is because

QR will remain in controlnd wil therefore have amnambiguous responsiiby to ensure

that safety risks are minimised, consistent with its obligatimuer the Workplace Health

& Safety Act?®

QR did not contend that there are any health and safety risks in accegsroeithgd as requested
provided that requirements foramters such as damgels goods and out of gauge loadings are
complied with.

The Council has examined the requirements of the Queensland sefe¢yglitation regime. The
provisions of that regime are described in information obtained by the Council from the Queensland
Government as “very similar to those of othéat& jurisdictions”, with some mor differences.

The Queensland government provide the following examples:

. The Queensland legislation does not require the accreditation of persons who maintain or
build rolling stock. This is required in NSW legistatj whereas in Queensland it is only the
person operating the rolling stock on a railway which needs actredited.

The Victorian legislation goes further than the NSW legislation and requires both the providers
and operators of rolling stock to becredited.

. In Victoria, anyone who causes another person toab@ending stock on a railway is also
required to be accredited. Amsglar requirement in Queensland is likely to cause any
company which has train loads of freight moved by Queensland rail to seek accreditation as
they would be deemed to have caused Queensland Rail to operate that train. As a result,
organisations such as TNT, Hiles, GrainCo aattle and sugandustry operators may need
to seek accreditatn. As in the previous comparison, the Queensiamededitation regime
provides that if araccredited operator is required to takepoessiblity for operating riting
stock on a railway, then only that company is required to be accredited.

FreightCorp wated that Queensid’'s safety standards are not excessive in comparison with NSW
where more than 20 private operators are accredited. Feightioes not consider there are any
impediments to suitably accredited operators gaining access to belomfreatructure for reasons

of safety. Also it did not accept Carpentaria’s argument that access to the gevided by QR

165 Carpentaria application, p.22
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as it is presently condted would enhance safety compared to a service operated by a third party as
any accredited operator would have identical safety obligatiodsr the legigited requirements
for accreditatiort®

In other submissions, potential safety issues identified from apesss included:

. an increase in risk to the safety of employees working in terminals if opened to competing
users

NR identified a potential safety hazard created by daily competitonspare capacity within
terminals (which cannot be readily segiaxd within onfined terminal spce) andfor use of the
limited numbers of loading devices by multiple users in freight terminalsuntiag of trains
operated by competing rail operators witheantined terminal spce would also increase the risk of
accidents affecting employeesigéng out shunting, train inggtion and other terminal tasks.

. Movement of Dangerous Goods

The RSU contended that Carpentaria has not addressed the real isageesd requiring
Carpentaria to meet all safety issues to the same standard as QR. Carpentaria is seeking access t
the service regardless of the freight carried and expects QR to meet all safety risks to the
membership of the RSU, in particular the movement of dangerous goods. The RSU argued that
Carpentaria must be accredited as a rail operator and meet all Australian standards in freight
forwarding:®

Conclusion

The Council recognises that there is a need for rail operatoreeb legitimate safety standards,
particularly in relation to the transport of dangerous goods. This issue, however, has been
successfully addressed elsewhere in Australia and overseas. Therefore, after considering the
arguments presented the Council is satisfied ditaess to the service can pevided without

undue risk to human health or safety.

166 FreightCorp submission, p.7
167 ibid, p.6
168 RSU submission, pp.13-14
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EFFECTIVE ACCESS REGIME

(e) that access to the service is not already tsebject of an effective acess regime

Section 44@)(e) provides that the Council cannot recommend a service be declared which is
already the subject of an effective access regime. In taking inboistcwhether amccess regime

is effective, theCouncil must only consider theatters set out in clause 6 of the Competition
Principles Agreement.

Conclusion
All of the submissions identify that the service is not presently the subject of an effective regime.

A number of submissions raised arguments on the imminentludtion of a tate access regime.
These arguments are addressed under the public interest criterion.

Legislation was passed by the Queensland parliament in May, establishing a state based access
regime to take effedrom the dite ofproclamation. It is exgcted that this regimeilvcover the
rail line from Brisbane to Cairns.

The establishment of the regime has occumgslih theCouncil's consideration of this apgition.

As declaration is not recommended in relation to the other criteria, the Council has not fully
considered the regime. A full examination of the regime would necessarily be carried out in the
context of future applications. It is th€ouncil's understanding that thaccess regime in
Queensland is yet to cover rail services for whidltess is soughbr the purposes okstion
44G(2)(e).
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PUBLIC INTEREST

() that access (or increased access) to the service would not be contrary tohblic
interest

In the draft guide to Part IlIA of the TPA, the Council notes that this criteria is expressed in the
negative rather than the positive. This reflects the fact that criteria (a) to (e) aldshdgsaa
number of positive elements in the public interest. The CouncilthBedshat if declaration were
judged to be neutral in public interest terms, the Council would recommend declaration if criteria (a)
to (e) were satisfied.

The Council has considered the various public interest arguments for declaration of the service as
outlined in submissions. Since the application does not satisfy criteria (a) to (e)ouneil
provides this discussion for information only.

In it's applicaton, Carpentaria provide that:

Carpentaria considers that access to the Service would not be contrary toulblie
interest and that tangible benefits to the comityyimill include:

(a)effective competitive freight forwarding serviceamecting to an Australia-wide
network and serving Queensland genigran particular Far North Queenahd;

(b)the economicalrelopment of Australian infrastructure, fostering business efficiency,
enhancing world best pciiceand enabling QR to adstve, natonal comtitiveness for
the benefit of organisation’s moving freight by rail and consumers and the economy
generally;

(c)the protection of the environment by keeping Carpentaria’s cust@ueds off
national highways and on the rail network;

(dymore efficient use afnder-uilised assets that currently exhibit spam@eacity;

(e) expansion of employment oppoitigs in an efficient rail freight forwarding market;
and

(f) promotion of equitable, non-discriminatoryi@ng in the rail freight forwarding
market®

Major public interest issues raised against declaration were:

. the proposed introduction of tate access regime;

. national developments including consistency across access regimes, and asset realisations;
. extension of access toljave rail” and “aniflary services”;

. economic efficiency;

. industrial relations, employment and regional development;

169 Carpentaria Application, pp.22-23
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. historical factors and recent negotiations; and
. recent mquiries.
These issues will be consideredunrt
State Access Regime

As noted under criterion (e), the Queensland Government has passed legislation establasteng a s
based access regime which, among other things, would cover QR. The regime includes a declaration
process and access codes which tailor the generic regime to specific clarfestoficture. The
proposed Queensland Competition Authority (QCA), as an independent authdlfityhawe a
number of roles including assessment of whether services provided by infrastructure should be
subject to the regime, acceptingdertakings from infrastructure owners, awuling as a dispute
resolution body.

In relation to rail services, the proposed reginik prvobably declare track on the Brisbane-Cairns
and Townsville-Mt Isa lines, with the potentiaf the remaining services (includingliay stock) to
be considered on the basis of a threshold test.

The legislation was passed by parliament in May. The regime will taket &fbm the dte of
proclamation. It is Queensland’s intention to seek to have the regime certified by the Council as
“effective”.

There is an issue as to how to treat this declaration application in the light of the impending
Queensland regime, and whether the regime shouldcimpn theCouncil’s consideration of the
Carpentaria applicatioior declaration.

A number of submissions (QR, FreightCorp and PTU) argued it would be inappeofwideclare

the service pending the imminentroduction of the regime. The PTtates that it isinnecessary

and potentially disruptive for the Council to make a decision on thiscafiph given the regime is

so far advanced. There has been no indication that the Queensland access regime would not qualify
as ‘effective’, such that a decision on this application could be considered to be Gantaman
over-ruling of Queensland’s regime before it has been properly jud§e@R and Indec further
requested the Council defer its decision in the public interest until draft legislatiortaild df the

regime become availablé.

The Council is mtutorily requiredunder gction 44K2) toact on eceiving an application that meets

the requirements of Trade Practices Regulation 6A and to make a recommendation to the
designated Minister that the service be declared or not declaredotheil has no power to defer
consideration of a valid application.

Also, arguments that the Council should have no regard to the propasedegime were raised in

a number of submissions. In particular, it was suggested that becaysepbsed regime is draft
legislation only which may not be passed, and could be subject to changes and delays, there was no
guarantee of when an effective regime would bethiced.
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The NSW Minerals Council Ltd argued that while it may be “procedurally inefficient” to
recommend declaration of a service that might be covered by a state regi@euitod should still
declare. The submission argued there is no certainty that the legislation would result in a regime
which would cover Carpentaria’s service, no undertaking with the ACCC exists in relation to the
regime, and it may be in QR’s interest for resolution of the issue to be deferred as long as possible.
The regime appears to require additional access codes and thus it could befgeaus tegime for

the service sought by Carpentaria is developed, and there is no certainty that it would be €ffective.

Carpentaria’s submission acknowledges thairtiminent intoduction of a tate access regime is a
relevant factor for the Council to consider under the public interest. However, Carpdatada s
that “it is virtually impossible to speculate whether the regime if implemented may, at some point in
the future come to be an effective regint@.” Carpentaria argued that the regime cannot be
considered to be “imminent” given the uncertainties as to the nature, timing and scope of the
regime, and whether any regime if established would satisfy the criteria of being effective. This
means that “it is simply too uncertain to take into account in the present‘¢aBarther advice to
Carpentaria from David Beett QC stated:

State legislation for an access regime similar to that contained in Part IlIA of the Act is
likely to be considered by the Queamsl Parliament in May 1997. In tlevent that the
legislation is passed, it is likely to be some time be&pmication can be madand some
more time before that application can be determiné’

It is clear in the present case there is no effective access regime in Qunelen&lefore
such a regime can exist, the Queand legislation must be passed, the admirtisga
aspects of the regime established, application made by the Premier to ti@ouncil
asking it to recommend that the Minis{@ommonwealth Treasuredecide that the regime
is an effective access regimed a acision to that effect by the Minister. All this will take
time and no step in the process may be regarded as céftain.

QR’s supplementary submission argued that B&rtunduly dismisses the relevance and weight of
the initiatives of the State Government to establish a Queensland Competitimritgutonsistent
with the Competition Principles Agreement”’and that the Council could examine the legislation
and make a decision on the effectiveness of the ragmder gction 44G2)(e). In particular:

...In QR’sview, it is open for th€ourctil to determinaunder &ction 44G&2)(e) whether the
access regime adopted by the Queensland Government isativeffaccess regime for the
purposes of the Part IlIA afipation...The Coucil would be entitled to examine the
statutory instruments andedide whether the access regime is, in its view, “effective”
having regard to the relevant principles set out in the Competition Principles
Agreement...Accordingly, the Cauihcan examine the legislatiand form its owrview
without any of the other protocols Mr Beath speaks of, occung. If the Couwnl is
satisfied that the access regime relevantly reflects the elements of the CPA it would no
doubt take theriew that Section 44@)(e) is made out with the result that necthration

172 NSW Minerals Council submission, pp.1-2
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recommendation would be made...To ignore it or find it almost impossibleseo any
weight to these new arrangements would be absurd...

...it would be contrary to the public interest to largefynaore the intervention of such
legislation and the due process that has led to it and simply gra@sa under Part IlA.
Plainly, no access declaratioh@uld be made in the current circumstances.

No dislocation or disadvantage flows to Carpentaria by refusing a declaration on this
ground pending the commencement date for the Queensland legislation as Carpentaria
already is provided with the relevant servi¢e.

The Council recognises the Queensland Government is investing considerable time and resources in
seeking to establish a state based access regime. HowevEguihel cannot make a considered
assessment of the effectiveness of the Queensland Regime until the regime is in pladeoabhd wit

full public process. For instance, at this stage, it cannot be certain about the natureafemssy

codes which may be introduced for rail under the regime and it appears that all the elements in the
service in this applicationilvnot be covered by the regime.

The Council believes that a decision on this declarationcagpiolin does not affect the imtluction

of the state based regime. Even if the service was to be covered in the future by an effective
regime, the Council couldiktrecommend declaration farovide access to the applicant and other
third parties at the earliest possible time. This would not result in declaration over-rulingtéhe s
regime because the iotuction of an “eféctive” regime would mean that thenditions for
declaration are no longer met and the Council could at that time consider revoking the existing
declaration underegtion 44J.

National Developments

BHP Transport requested the Council give due regard to the broaderatiopl of a decision to
declare on other rail services in Australia including the proposed national government owned track
entity to manage and provide intete rail netwrk access. All States and the Federal Government
are moving towards their own rail access regimes and at the very least there mugbrpe uni
application of accepted principles of accéss.

Indec argued that the possibility of aceassful declaration could disrupt Commonwealth reforms to
unify and rationalise national rail. Indec believes that conditianakss to tracknfrastructure

should be granted. However, given the absence of a national track authoeigs sould be

granted by the various States to ensure that increased competition does not marginalise the state
systems. Further, declaration could erode theg@dsrom national sales such as AN as interests

wish to purchase assets as ongoing concerns. The risk o€essful declaration means investors

are less likely to invest

The PTU identified a potential for pricing anomalies and itdggsinconsistencies to resitom
accessunder different regimes. The PTU pointed to the SCT equjn presently Here the
Council which seeks declaration for a period of twenty years, compared with Carpentaria seeking
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declaration for 7 years. The PTU argues that the variations between tlatappi mean that if
each were granted, there would be a great deal of inconsistency in application of raifaccess.

The Council acknowledges there is a potential docess regulation toirdinish incentives for
businesses to invest in infrastructure ilises and thus limit, rather than enhance, overall
competition and economic efficiency. These are reasons why the criteria for declaration were
designed to ensure that they would lead to declaration being applied to large, nationally significant
pieces ofmfrastructure, so that the potential benefits were strong and would outweigh the costs.

Also, the national access regimeder Part IlIA of the TPA presently applies to all rail operators
who are equally open to declaration as QR is. By examining the merits to declare or not to declare,
the Council is seeking teelter define those situations where declaratidioe relevant.

In relation to PTU’'s argument concerning the SCT applicdtorleclaration of NSW rail services,

the Council makes a number of points. First, it is yet to make a decision on the SCatiappli
including the requested length of the declaration period. Second, the services which are the subject
of the two applications differ in terms of scope and definition such that there may be legitimate
reasons for the declaration period requesteeaich case. Tid, when the period of declaration
expires, the existing terms and conditions do not automatically revert to those that existed prior to
declaration. It is open for anyone to reapply for an extension to the declaration period.

The Council sees no more uncertainty resulting from a decision to declare thet ayplication
than presently exists. In fagublishing the Council’'s views on what asps of rail services do and
don’t meet the criteridor declaration, and even the introductioraotess regimes in some areas,
will increase certainty by raising the level offarmation available on what services could be
declared and how access wouldriv in pactice. TheCouncil therefore concludes that this
consideration should not prevent recommendation of the service as sought by Carpentaria.

Extension of acess to Above rail and Ancillary Services

FreightCorp argued the apgdition refers to a composite service which includes elementsrnf
essential infrastructure. Declaration would lead to an expansion of the principles aicoess

which could lead to business being unable to invest in assets with any confidence as to the control
over usage. Competition would be restricted in total rail services in which businesses can achieve
competitive advantages as introduced efficiencies would be less than that providedeby to

below rail infrastructure onl{f*

SCT argued that rail competition can and does take place on the basis of access to the track only,
and there is no necessity to include rolling stock, lifting dmchng equipment. The basis of SCT's
business in competing with NR is the selection of differelfihgostock:®

QR argued the Council needs to weigh carefully grarsteugss over a set of fitees and services
which would broaden the scope of arcess regime well pend established economic thinking on
the functions of an access regime, impose significant costs on QR, present a disincentive to

18lp7y submission, pp.18-19
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investment of capital in new facilities andrastructure, cast doubt on QR’sl#épto secure future
returns, and further entrench Carpentaria’s market power in the nfarket.

The PTU argued the inclusion of above rail andilang services go bgnd what could be
considered as reasonable acc&ss.

The Council has considered and addressed these arguments under criteria (a), (b), (c) and 44F(4).
These criteria are designed to ensure that only those facilities the regime was intended to cover meet
the conditions of declaration.

Economic Efficiency

The ARA argued that declaring the service to which Carpentaria seeks access would not be
“economically efficient” becauseaiiicient competition already exists in provision of the service to
ensure that technical, allocative ahhamic efficiency are provide#.

This issue is addressed in the discussion of criterion (a) where it was concluded that competition
would be generated in another market.

Industrial relations, Employment and Regional Development

QR has existing industrial relations policies imqd. |If different policies were used by a new
entrant, occupational health and safety and industrial relations issues could emerge in such areas as
award and union coverage, award conditions, occupational health & safety compliance by new
entrants using QR’s network, uniformity of enterprise bargaining,aacdss of peosinel to QR

sites, and Carpentaria using its own employeelnfided asgcts of the service.

The Council believes the Queensland Government saf&teditation scheme covers the issues
raised in relation to occupational health and safety concerns. The industrial relations issues
identified are part of normal commercial considerations which apply across all industries, and are
not rail specific. No specific examples of “different policies” to be used by Carpentaria were cited.

The PTU identified employment effects, social welfare and regional developmpublasinterest
factors to be considered. The PTU notes the employment effeatsaccess are “difficult to
gauge” since Carpentaria will continue to use QR’s services. However, reduced QR revenues will
further pressure employment numbers with likely job losses comatedtn regional Queensland.

The RSU states that QR is alreadydlved in substantive reform. c8ess may require a faster
program of reform by QR resulting in job losses throughout Queensland. The PTU claims that a
disruption of QR’s program would hinder itsilap to maintain and upgradefrastructure?’

The ARA submitted that there are significant social considerations in terms of the effect on QR’s
business with its consequent effect on regional employment and the impact any job losses would
have on rural communitié¥.

Carpentaria has applied faccess as a means to expand rather than contract its operations. A
decision to declare could also result in other competitors furtiismgt the rail line which could
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result in an increase in rail transport. Furthermore, there are potential benefits to regional
Queensland of a more efficient transport system to service the needs of North Queensland. It is
difficult to accurately gauge the extent to which changes would occur.

The public interest includes the interests of rail workers, the interests of regional businesses,
consumers and new rail operators and their employees. Because access is likely to generate benefit:
to many groups and there is doubt whetherillt mmpose any significant costs on raibkkers, the

Council feels there is insufficient evidence to conclude that declaration would be contrary to the
public interest in terms of these issues.

Historical factors

QR argued that there are public interest reasons for not making a declaration recommendation based
on historical arrangements and the recenbtysbf negotiations between QR and Carpentaria. In
particular, QR has historically provided and continues to praaigess to the linehaul services to
Carpentaria, and the Council should await the outcome of future negotiations between th&parties.

The Council has substantively addressed this argument under criteria (a). The Council recognises
the historical position underpinning the operations of QR and Carpentaria. The benefits of
declaration in this case would be to open the potential for new opportunities from competition in
terms of efficiency and potential new entrants.

Recentlnquiries

The Council in its issues paper asked if it should takesiotount the recommendations of the 1995
BIE Rail Freight International Benchmarking Study, and the Queenslamuin{Ssion of Audit on
rail Services under the criteria of the public interest.

A number of submissions argued it would be inappaberio consider thesaquiries. For example,
QR* and Inde€*argued:

. the BIE study is now out ofate given Herm progress made by QR since thatad was
gathered (1994/95 financial year);

. Neither the BIE study nor the Audit Report specifically quantify performance gaps or
comment on the specified Carpentaria service sepfoaeother QRactivities;

. the Queensland Government has yet to foateuandoublish a response to the Audit Report;
and

. the only evidence useful to the Council's deliberations would be a comprehensive
benchmarking study incorporating specific performance gaps of the service specified in the
Carpentaria application.

The NSW Mineral's Council argued the Council should take atoount the BIE study and the
Audit Report in so far as it assist the Council's deliberations for or against declaration in terms of
whether the proposae@gimecomplies with the CPA principles. The submission stated:
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The task of the Coueil is a limited one - to recommend for against eéclaration. In
doing so it must determine whether or not any regime is effeatiger the terms of the
CPA. The Couil’s ability to encouragedoption of the (BIE) study’s recommendations is
therefore limited to indicating in its reasons for recommending in favouagainst
declaration, where thexisting regime (if any) falls short of or complies with the principles
in the CPA*

Similarly, the Couail should take into account the recommendations of the Queensland
Commission of Audit on rail services, where these are consistent with implementation of
the CPA*

The submission then discussed the effectiveness criteria and issues of structural separation,
promoting competitive neutrality, pricing principles and prices oversight under the CPA.

The Council has discussed the issue of agcéffe access regimander criterion (e).
Conclusion

The Council has examined the public interest arguments presented and is satiséiedetsmto the
service would not be contrary to the public interest.

192 N sw Minerar's Councli, p.3
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4. CONCLUSION

The Council has considered the apgiion made by Carpentaria Trapgt Pty Ltd againstach of
the criteria in sections 444) and 44G(2). It is the Council’s view that the aggilon fails to meet
the criteria.

The Council recommends that the Queensland Premaierdeclare the service the subject of
Carpentaria’s application on the basis the application has failed to meet the criteria of sections
44F(4) and 44G(2)(c).



