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Appendix 1: Submissions from ARTC 
This Appendix summarises submissions the ACCC has received from ARTC in 
relation to: 

� the ACCC’s March 2010 Draft Decision 

� the proposed 2010 HVAU. 

In certain cases ARTC’s submission in relation to the proposed 2010 HVAU reflects 
its earlier submission in relation to the Draft Decision. 
 

A.1 Submissions post March 2010 Draft Decision 

A.1.1 Preliminary matters 

A.1.1.1 Introduction 

ARTC proposed to amend: 

� section 1.1(d) to explicitly refer to ARTC’s obligations under the Transport 
Administration Act 1988 (NSW),1 and to provide that ARTC recognises that non-
coal users have certainty of access and ARTC will recognise the involvement of 
non-coal users in future decisions regarding investment in Capacity;2 

� section 1.1(g) to explicitly recognise that the Network is used by non-coal traffic;3 
and 

� section 1.1(f) to specifically refer to the long term solution as proposed by the 
Greiner Review.4 

A.1.1.2 Objectives 

In response to the ACCC’s concerns regarding consistency with the pricing principles 
in section 44ZZCA of the TPA, ARTC proposed to amend section 1.2 to provide for: 

‘[the] recovery of at least sufficient revenue to meet the efficient costs 
associated with Access to the Network.’5  

ARTC submitted that it is considering providing further detail on the meaning of 
‘efficient’, particularly that ‘efficient costs’ must be considered in the context of the 
Hunter Valley Network and should not be construed as the lowest cost. 6 

                                                 
1  ARTC, Response to the ACCC Draft Decision on the Hunter Valley Access Undertaking, 31 

March 2010, p. 19. 
2  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 19. 
3  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 19. 
4  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 19. 
5  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 20. 
6  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 20. ARTC submitted, by way of 

example, that it may not be appropriate for ARTC to adopt a certain maintenance practice, which is 
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A.1.1.3 Contract Structure 

ARTC submitted that the OSA and AHA will be negotiated concurrently and that 
Operators will be able to take part in the negotiations with the agreement of the 
Access Holder. Further, where the Access Holder wants to nominate a new Operator 
during the term of its AHA, ARTC will accept the nomination in accordance with 
clause 4.4 of the IAHA.7  

ARTC stated that the terms of a new OSA can be negotiated by ARTC, the Access 
Holder and the Operator, with disputes to be resolved in accordance with HVAU 
section 3.15.8 

A.1.1.4 Scope 

Network Definition 

ARTC proposed the following changes to address concerns stated in the Draft 
Decision regarding the clarity of the definition of the Network:9 

� Incorporate a new section 2.1(b) and renumber accordingly: 

o “The Network means the network of railway lines delineated or 
defined in Schedule B, excluding Annexure 1 to Schedule B, where 
Annexure 1 to Schedule B contains a map, being a representation of 
these railway lines for illustrative purposes only.” 

� Change the definition of ‘Network’ in section 9 to provide that ‘Network 
has the meaning described in section 2.1(b).’ 

� Change the wording in the Annexure to Schedule B as follows: 

o “See Map [map identification] which has been provided as a 
separate map for illustrative purposes only, and forms part of this 
annexure.’ 

o “The map represents the railway lines described at Schedule B as at 
the Commencement Date. The map may change over the Term. 
Applicants should refer to ARTC’s website for an up to date map of 
the railway lines described at schedule B.” 

� A current illustrative map intended to be included as Annexure 1 to 
Schedule B is provided at Attachment 6 for illustrative purposes. It 
should be noted that the map may be further updated prior to the 
Commencement Date. 

Application of multiple regulatory arrangements 

ARTC submitted that access to the rail network in NSW under multiple regulatory 
arrangements was inevitable due to horizontal separation of the network following 
ARTC’s lease. ARTC submitted that it has experience in dealing with these 

                                                                                                                                            
cheapest in terms of expense, but has an impact on coal chain throughput that could be avoided by 
a different and higher cost maintenance practice. 

7  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 20. 
8  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 20. 
9  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 21. 
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circumstances, but still sought to delivery greater consistency regarding the regulation 
of rail access.10 

ARTC submitted that approximately 31% of non-coal services on the Hunter Valley 
Network on any given day will have travelled a route which crosses the Interstate 
network and the network covered by the NSWRAU. ARTC submitted that upon 
commencement of the HVAU, this would rise to 40% of non-coal services travelling a 
route which crosses more than one undertaking. ARTC noted that for some of these 
services, the HVAU would be replacing the NSWRAU so the journey would be 
covered by the 2008 Interstate AU and HVAU. 11 

ARTC submitted that it currently has executed around 14 non-coal access agreements 
in NSW that cover both the Interstate and NSWRAU and that these agreements are 
based around the Indicative Interstate TAA. ARTC submitted that provided 
consistency between the 2008 Interstate AU and HVAU was maximised, ARTC could 
not see a reason why these agreements could not be retained with the commencement 
of the HVAU.12 

ARTC submitted that its objective in respect of coal access seekers, was to have a 
single access agreement based on the terms and conditions of the IAHA to apply to 
access to both networks. ARTC submitted that this objective would be undermined 
should the IAHA contain operational provisions that differ to those currently 
applicable on the Interstate Network.13 

ARTC submitted that if the agreements had different operational and safety 
provisions, ARTC could then either negotiate separate agreements or adopt the new 
terms and conditions in the IAHA to apply to coal producers who also use the 
Interstate network. ARTC submitted that the latter option would require renegotiation 
of existing Interstate TAAs. ARTC submitted that this would undermine the 
efficiencies and alignment ARTC is attempting to achieve.14 

ARTC submitted that its objective was to also have non-coal traffic operating on a 
single access agreement based on the Interstate Indicative Track Access Agreement 
(Interstate Indicative TAA). ARTC submitted that this too would be undermined if 
changes were introduced to the IAHA.15 

ARTC submitted that single agreements are possible and that the comparison 
document provided confidentially to the ACCC showed that provided the conditions 
of access to the Hunter Valley network and Interstate network were consistent, 95% 
of access holders would not be worse off, i.e. would not be subject to an increased 
number of different regulatory instruments or undertakings and the access holder 
would not face an increased number of contracts.16 

                                                 
10  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 21. 
11  ARTC, Response to the ACCC Draft Decision, 31 March 2010, pp. 21-22. 
12  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 22. 
13  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 7. 
14  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 7. 
15  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 8. 
16  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 8. 
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ARTC submitted that the ACCC’s justification for amendments to the agreements 
submitted as part of the 2009 HVAU was to seek a more appropriate balance of 
interest between ARTC and the Access Holder or Operator. ARTC submitted that the 
proposed terms and conditions were largely drawn from the Interstate TAA, and 
ARTC further submitted that the Interstate TAA, as a whole, represented a balance of 
interests of the parties.17 

A.1.1.5 Exclusion of Extensions 

ARTC submitted that Extensions are principally dedicated spur lines connecting the 
Network to an Access Holder’s specific mine. ARTC further submitted that it has no 
monopoly in relation to the construction of Extensions, it does not generally have 
tenure over the relevant land for spur lines and therefore mine owners often arrange 
for the construction of Extensions themselves.18  

ARTC submitted that to the extent an extension needs to be connected to ARTC’s 
track, this was covered by 2009 HVAU section 6.1. ARTC noted that the last part of 
an extension, which joins ARTC’s track, may be on ARTC controlled land. ARTC 
submitted that the obligation to connect and the ability to obtain arbitration on any 
dispute ensures that ARTC cannot extract monopoly rents through withholding access 
to ARTC controlled land. ARTC submitted that it is willing to clarify this with 
amendments to section 6.1.19 

ARTC submitted that the 2009 HVAU was meant to cover expansions, but not 
Extensions, and that drafting of the HVAU could be clarified to reflect this if 
necessary.20 

ARTC submitted that there is no inconsistency between ARTC’s exclusion of 
Extensions and section 44V(2)(d) of the TPA. Specifically, ARTC submitted that 
section 44V(2)(d) sets out a list of potential matters on which the ACCC may make a 
determination in respect of an arbitration of an access dispute, but the section does not 
require a voluntary access undertaking submitted to the ACCC to allow for all of the 
possible determinations.21 

ARTC further submitted that the ACCC allowed the exclusion of Extensions in its 
decision on the 2008 Interstate AU. ARTC submitted that it is not aware of different 
circumstances in relation to a future Extension of the Hunter Valley Network that 
would warrant different treatment to the 2008 Interstate AU.22 

ARTC submitted that the ACCC’s reasoning for allowing the exclusion of Extensions 
in the 2008 Interstate AU was that the undertaking was voluntary, and as such, ARTC 
was not obliged to include any particular facilities in the undertaking unless it could 
be demonstrated that their exclusion would undermine the effectiveness of the regime 

                                                 
17  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 8. 
18  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 23. 
19  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 23. 
20  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 23. 
21  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 23. 
22  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 23. 
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such that it would no longer be appropriate to accept the undertaking having regard to 
section 44ZZA of the TPA.23 

ARTC submitted that any concern the ACCC has over the interpretation of section 
44V of the TPA, particularly whether the ACCC can require ARTC to expand 
Capacity on the Network, cannot be addressed by ensuring Extensions are covered by 
the HVAU.24 

ARTC stated that given the NCC decisions on the recommendation to declare the 
Robe, Hamersley and Goldsworthy railways, it appeared unlikely that a technical 
interpretation would be given to section 44V preventing the ACCC from requiring an 
access provider to expand Capacity. ARTC further stated that a court’s decision as to 
whether expansions are covered by section 44V of the TPA would not be influenced 
by ARTC’s categorisation of Extensions under the HVAU. ARTC stated that it has 
done all it can to make it clear that requests for Additional Capacity are covered by 
the HVAU.25 

ARTC referred to the clause 5.7 in the 2009 IAHA which deals with Extensions and 
submitted that this is effectively an agreement to agree. ARTC submitted that the 
clause contains an important principle that where an access holder is granted access to 
an extension funded by another person then it should make a contribution to the cost 
of that extension.26 

A.1.1.6 Term, Grant and Duration of the HVAU 

ARTC proposed to make the changes recommended by the ACCC to section 2.2(a) 
and to remove sections 2.2(b) and (c) of the HVAU. ARTC submitted that it will also 
make some further minor drafting corrections as proposed by the ACCC.27 

A.1.1.7 Review of the HVAU 

ARTC proposed to amend section 2.4(d) to make it clear that ARTC’s review of the 
HVAU will also take into account the long term solution proposed by coal producers 
under the Greiner Review which was intended to provide for alignment.28ARTC also 
proposed to delete section 2.4(a) and (b) in response to the ACCC’s concerns.29 

A.1.2 Negotiating for access 

A.1.2.1 Offer and negotiation rights 

ARTC has prepared a flow chart setting out the steps involved in an Applicant 
seeking Coal Access Rights. This diagram is at Attachment 3 of ARTC’s 
submission.30 

ARTC submits that the key steps involved in the process are: 

                                                 
23  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 23. 
24  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 23. 
25  ARTC, Response to the ACCC Draft Decision, 31 March 2010, pp. 23-24. 
26  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 24. 
27  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 24. 
28  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 25. 
29  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 25. 
30  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 27. 
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� An optional Initial Review; 

� Access Application; 

� Capacity Assessment; 

� Formulation of an Indicative Access Proposal; 

� Negotiations; and 

� Execution of an Access Agreement.31 

ARTC submits that these steps are flexible and an agreement may be reached much 
more quickly than envisaged under the process.32 ARTC has not proposed any 
amendments to the process in section 3. 

Timeframe for negotiation  

ARTC submits that the timeframes in section 3.11(b) of the April 2009 HVAU are a 
default framework, and given the particular circumstances of each application, the 
actual steps may vary and ARTC and the Applicant can agree to tailor the process 
accordingly.33 ARTC submits it has no incentive to prolong the period for 
negotiations; that the three month timeframe matches that in the 2008 Interstate AU; 
and that the default framework achieves workable alignment with the PWCS 
process.34 

Determination of Indicative Access Charges each year 

ARTC submits it does not propose to re-determine the characteristics of an Indicative 
Service (or the Interim Indicative Service during the Interim Period (each year).  
ARTC will however determine Indicative Access Prices (or the Interim Indicative 
Access Prices during the Interim Period) each year as per the process in section 4 of 
the HVAU.35 

HVAU applies equally to Interim Indicative Services 

ARTC submits that it intends section 3 of the HVAU will apply to negotiations for 
access to Interim Indicative Services. ARTC propose to make changes to section 3.14 
‘to avoid any doubt that an Applicant for Interim Indicative Services is entitled to the 
IAHA.’ 36 

Mandatory incorporation of alignment clauses 

In response to the ACCC’s comments regarding the inclusion of non-negotiable terms 
and conditions in the interests of alignment, ARTC submitted: 

                                                 
31  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 27. 
32  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 27. 
33  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 27. 
34  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 28. 
35  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 28. 
36  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 29. 
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ARTC proposes to identify those terms in the IAHA which it considers need 
to be consistent across all Access Holder Agreements for Coal Access Rights 
to ensure workable alignment. 

These provisions will be identified as Tier 1 (mandatory) provisions. 

These terms will be identified as Tier 1 (mandatory) provisions in Schedule A 
and section 3.14 of the HVAU will be amended to make it clear that all 
contracts for coal Access Rights must include those provisions. Schedule A 
will also identify those provisions of the IAHA which are to be included in all 
Access Holder Agreements unless ARTC agrees otherwise. ARTC proposes 
to identify these provisions as Tier 2 (negotiable) provisions. 37 

The full list of designated Tier 1 (mandatory) provisions is set out below. In addition 
to the provisions identified in the ACCC’s Draft Decision as likely suitable for ‘non-
negotiable’ status, ARTC identified the following, and provided some explanation as 
to their rationale: 

� IAHA Clause 3.1: Grant of Train Paths for transport of coal (The AH’s entitlement 
to tolerance arises under this provision) 

� IAHA Clause 3.6: Availability Exceptions (Availability Exceptions are taken into 
account under the True-up test and if these differ between access holders, there 
may be issues in applying this test) 

� IAHA: Clause 5.4: Annual Reconciliation (This is linked to the true-up test which 
must be applied system wide) 

� IAHA Clause 19.2 New or varied Access Undertaking (ARTC proposes to amend 
clause 19.2 to provide that only changes to Tier 1 provisions in an IAHA accepted 
by the ACCC under a subsequent undertaking will be automatically incorporated 
into existing AHAs.) 

� IAHA Train Path Schedule: Clause 4.1 Network Exit Capability Condition 
Precedent; Clause 4.2 Removal of Path Usages for failure to satisfy Network Exit 
Capability Condition Precedent (without these provisions, ARTC will be unable to 
apply the Capacity Shortfall provisions). 

� IAHA Schedule 2: System True Up (The system true-up test is applied across the 
whole system and needs to be consistent) 

� IAHA Schedule 3: Clause 4.1(c) Determination of TOP PricePZ and Non-TOP 
PricePZ (dispute resolution provisions) (These provisions cross refer to particular 
dispute resolution provisions in the HVAU which require system application) 

� ARTC also proposes to identify the Capacity Shortfall provisions in the IAHA as 
Tier 1 (mandatory) provisions that need to also be included in all Access 
Agreements for Non-Coal Access Rights.38 

Indicative terms and conditions for non-coal Access Rights 

                                                 
37  ARTC, Response to the ACCC Draft Decision, 31 March 2010, pp. 29-30. 
38  ARTC, Response to the ACCC Draft Decision, 31 March 2010, pp. 29-30. 
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ARTC reiterates its submission that it intends to offer Applicants for Non-Coal 
Access Rights on the Network an Access Agreement based on the terms and 
conditions set out in the 2008 Interstate AU indicative access agreement, adjusted to 
take into account the circumstances of the Hunter Valley Network. 

ARTC proposes to amend section 3.14 of the HVAU to provide that ‘an Applicant for 
Non-Coal Access Rights will be entitled to: 

‘an Access Agreement on the terms and conditions contained in the Indicative 
Interstate Access Agreement, amended to take into account the particular 
circumstances of the Network as reasonably determined by ARTC and which 
will incorporate those provisions identified as Tier 1 (mandatory) Non-Coal 
Provisions’.39 

ARTC submits that it also proposes to identify the Capacity Shortfall provisions in the 
IAHA as Tier 1 (mandatory) provisions that need to be included in all Access 
Agreements for Non-Coal Access Rights which will ensure consistency across all 
agreements.40 

Reservation of Non-Coal Access Rights 

ARTC submits that it will amend the drafting of section 2.5(b) to clarify that the 
offered terms are negotiable in accordance with the HVAU.41 

A.1.2.2 Dispute resolution and arbitration 

Disputes on mirrored capacity provisions 

ARTC does not consider that the ACCC should arbitrate disputes on the mirrored 
capacity provisions. ARTC submits: 

� ‘most of the provisions in the IAHA are to be resolved ultimately by court 
proceedings’42 and a court decision on AHA would have precedent value for a 
similar question; 

� disputes on certain provisions are resolved via expert determination. Where the 
parties can’t agree on an expert, the President of the Institute of Mediators and 
Arbitrators will appoint someone, and ARTC expects that the President would 
look to appoint the same expert where possible. ARTC also considers that a 
previous determination ‘is likely to be of significant persuasive value’43 

� disputes may not be as to the interpretation of provisions, instead as to ‘the 
application of an accepted understanding of the provision to the particular factual 
circumstances of a single Access Holder.44 

� having the ACCC as arbitrator is more likely to cause confusion.45 

                                                 
39  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 30. 
40  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 30. 
41  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 31. 
42  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 31. 
43  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 32. 
44  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 32. 
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ARTC agrees, however, that there may be circumstances where a court or expert 
determination leads to a result that is inconsistent with coal chain alignment. 46  

Disputes involving an operator 

ARTC submits that where a dispute arises in relation to the negotiation of an OSA as 
part of the negotiation of the Access Arrangements, the Operator will be party to the 
dispute with the Access Holder and ARTC, unless the Access Holder agrees 
otherwise. ARTC further submits that as the Operator does not have rights of access 
to the Network independent of the Access Holder and does not hold Capacity on the 
Network, it is not appropriate for the Operator to have a right to bring a dispute 
independently of the Access Holder.47 

ARTC submits that where an AHA is in place and the Access Holder wishes to 
appoint a new Operator and a new OSA needs to be agreed and endorsed by the 
Access Holder, this would be a variation of the AHA, as the OSA is attached to it as 
an Annexure. The variation to the AHA and the negotiation of a new OSA will be 
covered by the HVAU and the dispute resolution provisions set out in the HVAU will 
apply.48 

A.1.2.3 Transitional arrangements, timeframes and processes 

Transitional arrangements 

ARTC submits that it does not consider concerns from stakeholders regarding the 
absence of transitional arrangements to be justified, and provides the following 
reasons: 

� The HVCCC has indicated that ARTC has sufficient track Capacity to contract for 
the Access Rights sought by coal producers for 2010 and 2011 

� The ACCC has indicated that it is comfortable with the provision for mutually 
exclusive Access Rights 

� If an access seeker wishes to negotiate and agree an Access Holder Agreement 
prior to the commencement of the HVAU, the Applicant will obtain the benefit of 
the protections set out in the NSWRAU; and 

� Given that the purpose of an Access Undertaking is to provide a framework for 
reaching a binding agreement, the suggestion that ARTC and a willing access 
seeker should not contract in advance of an undertaking coming into effect is 
surprising.49 

                                                                                                                                            
45  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 32. 
46  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 32. 
47  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 32. 
48  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 32. 
49  ARTC, Response to the ACCC Draft Decision, 31 March 2010, pp. 33-34. 
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Involvement of Operator in negotiations 

ARTC submits that the HVAU does not preclude an Operator, at the Access Holder’s 
request, from taking part in tripartite negotiations.50 

A.1.2.4 HVCCC consultation 

ARTC submits that it proposes to include in the revised HVAU the steps that ARTC 
will take when seeking the HVCCC’s view on the impact of a proposal on Coal Chain 
Capacity,51 however these steps will not impact on the operation of section 3 
provisions.  

For the purposes of section 3, ARTC submits that ‘the substantive obligations on 
ARTC to consult with the HVCCC in assessing the impact of Access Rights sought 
are set out in … section 3.6 of the HVAU where ARTC commits to participate in the 
Initial Review with the HVCCC’.52 ARTC will not apply the steps it has developed 
for HVCCC consultation to section 3.6 and ARTC retains discretion on whether to 
consult with the HVCCC under this provision.53 

A.1.2.5 Prudential requirements 

ARTC submits that Section 3.4(e) of the 2009 HVAU does not require the Applicant 
to meet specified criteria, including the provision of Security or Parent Guarantee at 
the negotiation stage, but rather, ARTC is entitled to ask for a demonstration of 
creditworthiness and seek a commitment to provide the security in the AHA. ARTC 
submits that it was not its intention that ARTC would not negotiate unless the 
Applicant committed in advance to providing the credit support. ARTC notes that the 
provision of credit support and the level is negotiable, although ARTC flags that 
creditworthiness will be critical to it entering into long term take or pay contracts 
which are the basis for large investments. ARTC submits that it will clarify the 
wording of this provision.54 

A.1.3 Agreements 

A.1.3.1 Compliance with the AHA and OSA and the Recitals 

In response to the ACCC’s preliminary view on apparent inconsistencies between the 
agreements, ARTC submitted that it doesn’t consider any amendments are necessary. 
ARTC submitted that Recital F makes it clear that the Access Holder does not have 
any physical right to access the Network, which is only accessible by the Operator 
and further that the Recitals are explanatory rather than prescriptive.55 

A.1.3.2 Clause 24.7 of the OSA  

The Draft Decision referred to the possible need to amend clause 24.7 of the 2009 
OSA in line with clause 21.6 of the 2009 IAHA.56 ARTC submitted that it agreed 
with the ACCC’s recommendation as the OSA provided to the ACCC for approval is 
                                                 
50  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 35. 
51  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 36. 
52  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 36. 
53  ARTC, Response to the ACCC Draft Decision, 31 March 2010, pp. 34-35. 
54  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 38. 
55  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p.39. 
56  ACCC, Australian Rail Track Corporation Limited – Hunter Valley Coal Network Access 

Undertaking Draft Decision, 5 March 2010, p. 223. 
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only an indicative agreement, ARTC does not consider it necessary to make this 
change to the standard OSA.57 

A.1.3.3 Term of the IAHA and OSA 

ARTC submitted that it is prepared to negotiate shorter term agreements than that set 
out in the 2009 IAHA but ‘this does not need to be contemplated in the IAHA’. 
ARTC no longer proposes to specify a term in the standard OSA.58 

A.1.3.4 Long term uplift 

ARTC submitted, with respect to automatic incorporating future changes to the 
IAHA, that if a new or varied AU is accepted by the ACCC during the term of an 
Access Agreement, any change to a Tier 1 provision in the IAHA will be 
automatically incorporated into the Access Agreement. All other terms will be 
negotiated in good faith.59 Further discussion of ARTC’s proposal on Tier 1 and 2 
provisions is contained in Chapter 6 – Negotiating for Access.  

A.1.3.5 Liability and Indemnity in the IAHA 

The Draft Decision sets out preliminary views on aspects of the liability and 
indemnity provisions of the 2009 IAHA. ARTC submitted that there is a ‘very good 
reason why the liability regimes are different in the IAHA and the OSA - they deal 
with very different subject matter’ as the producers did not want to be liable for 
incidents.60  

Mutual liability release 

ARTC submitted that it does not however propose to amend the release to exclude 
liability for either negligence or breach of contract in addition to the 24 December 
amendments excluding fraud or wilful misconduct.61 ARTC submitted: 

� The mutual liability release in the IAHA is fundamental for ARTC’s risk 
allocation  

� The remedy for conduct for incidents that cause ARTC to fail to make a train path 
available is a rebate under the True-up Test (TUT) regardless of whether the 
failure is due to breach of contract or negligence. The TUT rebate is ‘pre-agreed 
compensation for the failure’.  

� If breach of contract actions were available as well as the TUT rebate then the 
Access Holder could recover twice. 

� ARTC ‘cannot possibly fully compensate an Access Holder from the losses that 
flow from a failure to make a Path Usage available.’ Even if limited to direct 
losses, this could include loss of profits, demurrage fees etc; the TUT rebate is 
effectively a ‘cap on the “damages” arising [from] the failure by ARTC to provide 
Path Usages’. 

                                                 
57  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 40. 
58  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 41. 
59  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 41. 
60  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 43. 
61  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 44. 
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� In respect of any other potential breaches by ARTC of the AHA or negligent 
action which does not result in a failure to make Path Usages available, the 
remedy is limited to the liability cap. 

� The provisions are similar to those in the PWCS Long Term Ship or Pay 
Agreement.62 

Liability Cap 

ARTC submitted that the reduction of the liability cap in the 24 December IAHA 
‘coincided with a reworking of the liability regime to narrow the release from liability 
such that the TOP rebate was the limitation only for acts or omissions etc giving rise 
to a failure to provide path usages’63. ARTC submitted that its exposure could be up to 
$30-40 million per annum and ‘exposure of this level is inconsistent with regulated 
returns.’64 A higher level of exposure is not required for breaches that do not result in 
a failure to make Path Usages available. ARTC submitted that the cap would apply to 
breaches including (inter alia): 

� Breach of warranty as to accuracy of information; 

� improper use or failure to return security; 

� breach of confidentiality; 

� failure to use best endeavours to construct projects on time […].65 

ARTC submitted that it ‘does however propose to amend the liability cap to provide 
that it will increase annually in line with CPI increases.’66 

Consequential Loss 

ARTC submitted that it does not propose to limit the definition of consequential loss 
any further.  ARTC submitted that the definition is consistent with Hadley v 
Baxendale and that the definition of consequential loss does not exclude direct losses 
as it only includes liabilities which do not flow naturally from the breach. Indirect 
losses are ‘damages which may reasonably be supposed to have been in 
contemplation of both parties at the time they made the contract as a probable result 
of the breach’ and these losses have been properly included in the consequential loss 
definition.67 ARTC submitted that ‘there has been a misreading of paragraph (a) of the 
definition by the ACCC and stakeholders’ as it ‘only excludes losses which may 
reasonably be supposed to have been in the contemplation of the parties where those 
losses are ones which do not flow naturally from the breach and might otherwise be 
recoverable under the second limb of Hadley v Baxendale’.68 

ARTC submitted that the definition of consequential loss does not exclude liability for 
personal injury or property damage if it flows naturally from the breach. ARTC 
further stated: 

                                                 
62  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 44. 
63  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 44. 
64  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 45. 
65  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 45. 
66  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 45. 
67  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 45. 
68  ARTC, Response to the ACCC Draft Decision, 31 March 2010, pp. 45-46. 
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� ARTC is not willing to accept liability for loss of goods on a train and notes 
that the coal on just one coal train could have a value of $500,000 to $1M. 
Operators do not generally accept liability for damage to goods and ARTC 
sees no reason why it should do so under a regulated return regime; 

� It is difficult to see how ARTC could cause a personal injury when the IAHA 
does not give any rights to an employee of an Access Holder to access or use 
the network.69 

ARTC submitted that it is consistent with standard drafting practice for the definition 
of consequential loss to not be exhaustive. ARTC submitted that it would not be 
willing to contract with coal producers if there was a risk that it could be liable for 
consequential losses of the kind included in that definition. 

Cross Claims 

In relation to cross claims, ARTC submitted that it does not intend to amend the 
clause and that its purpose is to ensure that the Access Holder does not circumvent the 
IAHA liability clauses by suing the Operator who then seeks cross contribution from 
ARTC.70 ARTC submitted in relation to the drafting of the clause that the Access 
Holder is not being asked to indemnify ARTC, notwithstanding that the claim may 
not arise as a result of an act or omission of the Access Holder and that the reference 
to the Operator is limited to an Operator with whom the Access Holder has an OSA.71 

Limited agency indemnity  

ARTC submitted that it will amend clauses 4.6(a) and 13.1 of the 2009 IAHA to 
explicitly state that the Access Holder is not liable for Incidents ‘caused by the acts or 
omissions of the Operator’ as suggested by the ACCC.72 

Liability for Third Party Works 

ARTC submitted that definition of Third Party Works already specifically excludes 
works by or on behalf of ARTC or its contractors, i.e. where it has control.73 

Liability and Indemnity in the OSA  

ARTC submitted that it proposed to amend clause 15.9 of the 2009 OSA so it does 
not refer to clause 5.8 of the 2009 IAHA and so it provides for principles regarding 
interest calculation in the OSA.74 
 
ARTC agreed that it may be necessary to amend provisions in the 2009 IAHA or the 
2009 OSA to reflect the possibility of the Operator and the Access Holder being the 
same entity, however, as the IAHA and the OSA are indicative agreements, such 
changes are not necessary.75 

                                                 
69  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 46. 
70  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 46. 
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72  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 47. 
73  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 47. 
74  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 48. 
75  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 48. 
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A.1.3.6 Financial viability provisions 

Conditions Precedent  

ARTC submitted that it ‘does not consider the conditions precedent in the 2009 IAHA 
to be onerous or prescriptive.’ ARTC submitted that it is ‘making a long term 
investment programme and it is not inappropriate that ARTC has the ability to require 
a creditworthy counterparty’ which will be the case where:76 

� an Access Holder has an Acceptable Credit Rating; 

� the Access Holder supplies a Parent Guarantee where that Parent Company has an 
Acceptable Credit Rating; or 

� where neither the Access Holder nor the Parent Company has a Parent Guarantee, 
the Access Holder provides ARTC with Security, which may include an 
unconditional and irrevocable bank guarantee, letter of credit, performance or 
issuing bond (as set out in the definition of Security). 

ARTC submitted that ‘there are clear options available when neither the Access 
Holder nor its Parent has an Acceptable Credit Rating’ and that ‘it is also important to 
note that the conditions precedent in the IAHA are not Tier 1 provisions and are 
therefore negotiable.’77 

Parent Guarantee 

ARTC submitted that the Parent Guarantee in the 2009 HVAU is a standard form 
guarantee. ARTC submitted that it is necessary that the Guarantor indemnify ARTC if 
an Access Holder or Operators’ obligation under the Agreement is void, voidable or 
unenforceable. ARTC also submitted that it is a critical element of the guarantee that 
the Guarantor is liable for variations to the relevant agreement as otherwise the 
Guarantee could be avoided by amendment of the underlying agreement.78 

Security 

ARTC submitted that the amendment to the 24 December IAHA, which provides that 
the amount of Security will be reviewed to reflect any increase in TOP charges, 
makes it clear that the increase will be linked to TOP charge increases.  

ARTC also submitted that it proposed to amend the 2009 OSA to provide that 
Security will be linked to CPI increases, the amount of Security requested is an 
amount less than $2 million and the formula for CPI will be linked to the value of the 
Security.79  ARTC submitted that it will make it clear that both the amount of security 
charged and the escalation of the Security are not subject to the dispute resolution 
provisions, but that other related provisions are still covered.80 

ARTC submitted in relation to 2009 IAHA clause 7.1(e) (drawing on security 
irrespective of whether there are monies owing) that it does not disproportionately 

                                                 
76  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 48. 
77  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 49. 
78  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 49. 
79  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 49. 
80  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 50. 
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favour ARTC, nevertheless if the ACCC considers it necessary, ARTC is willing to 
delete this clause.81 

A.1.3.7 Dispute Resolution 

ARTC submitted that there are only two areas in the 2009 IAHA where the dispute 
resolution provisions set out in the IAHA do not apply: 

� An Access Holder is unable to dispute an invoice for TOP Charges except for 
manifest error (clause 5.2) as there is no subjective assessment involved; and 

� The dispute resolution provisions in the 2009 HVAU apply to TOP price 
disputes,82 as the rules and timeframes set out in the 2009 HVAU are more 
appropriate given TOP prices will be charged to a number of different Access 
Holders.83 

A.1.3.8 Termination 

ARTC noted the ACCC’s views on the defaulting party providing a Rectification 
Response that is ‘reasonably satisfactory’ and submits that the 24 December IAHA 
had been so amended.84 

ARTC submitted that it does not intend to amend clause 12.1(d) relating to its 
ongoing right to manage the network as ‘ARTC needs to retain the ability to continue 
to manage the Network including under that AHA even if one Train Path Schedule is 
terminated.’ 85 

ARTC submitted that ‘the phrase “ceasing to carry on business" is often used in 
contracts and other legal documents as an indicia of insolvency’ and should be 
determined by looking to the status of the company’s business activities.86 

ARTC submitted that it is not practical to allow an allow an Access Holder to 
terminate an AHA simply because the NSW Lease is terminated because ‘the NSW 
Lease terminates and is not replaced, either the Access Agreements will novate to the 
new lessor or new lessee or ARTC has the right to terminate the agreements and 
Access Holders will not be liable for future TOP.’87 

ARTC submitted that it ‘does not consider that the ACCC’s proposed 
recommendation to clause 12.6(a) is necessary. Clause 12.6(a) of the 2009 IAHA 
makes it clear that ARTC is able to suspend the IAHA ‘but only to the extent such 
obligations relate to the cause giving rise to the right to terminate and only until such 
time as the cause giving rise to terminate is remedied.’88 

The 2009 OSA gives ARTC a right to immediate termination of the OSA if the 
Operator has had any of its other OSAs terminated for breach by ARTC. ARTC 
                                                 
81  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 50. 
82   Contained in clause 4.1 of Schedule 3 of the 2009 IAHA. 
83  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 50. 
84  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 51. 
85  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 52. 
86  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 52. 
87  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 52. 
88  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 52. 
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submits that it proposes to amend this clause to ‘limit ARTC’s right to immediately 
terminate the OSA to breaches by the Operator of a non-financial, safety obligation’ 
in another OSA.89 

ARTC submitted that it wished to clarify matters with respect to the timeframes and 
deadlines for a Rectification Response: 

� a timeframe for rectification would be specified in a Rectification Notice; 

� the notice period in clause 14.1(b)(vi) of the 2009 OSA is in fact 14 days for 
notice plus a further 14 days; and 

� these periods are provided to give certainty to the process and consistency in 
application assists all users of the Network.90 

A.1.3.9 Confidentiality 

ARTC submitted that it proposes to make amendments to clause 15 of the 2009 IAHA 
(confidential information) discussions with Access Holders and to uplift these 
changes to the HVAU.91 

A.1.3.10 Provisions relating to Operators 

ARTC submitted that the 24 December IAHA provides that ‘ARTC is able to refuse a 
nomination of an Operator if the nominated Operator has received a rectification 
notice or similar notice from ARTC for material breach of any agreement with ARTC 
and the event giving rise to the rectification notice or similar notice has not been 
rectified.’92 ARTC submitted that it is able to reject a nomination if it forms the view 
‘that the Accredited Operator is not of sufficient financial capacity to meet potential 
liabilities under the Operator Sub-Agreement provided that ARTC is only able to 
form this view if it has requested Credit Support from the Operator and the Operator 
has not provided the Credit Support within the timeframe provided under the Operator 
Sub-Agreement’.93 ARTC submitted that it considers that these amendments set a 
‘higher hurdle’ for ARTC and that it sets out clearly the process that would need to be 
followed before ARTC rejects or refuses a nomination.94 

ARTC submitted that it will adopt the definition of material default contained in the 
2009 HVAU.95 

The Draft Decision considered a number of issues in relation to Accreditation and 
considered that ‘ultimately the clauses as drafted may be negotiated further between 
the parties’.96 ARTC submitted that: 

� wording similar to clause 7.1(b) of the 2009 OSA was agreed in the PN 
(Asciano) Interstate TAA; 
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� the obligation is mutual and ARTC is similarly obliged to advise Operators 
about any Accreditation notices it has received; 

� ARTC agreed to the term ‘material’ being inserted before the word ‘notice’ in 
its negotiations with Asciano/Pacific National on amendments to its Interstate 
TAA; and 

� similar wording to clause 7.1(d) of the 2009 OSA is used in the Interstate TAA 
and has not given rise to any particular concerns in its application.97 

A.1.3.11 Charges 

ARTC submitted that does not propose to amend clause 5.2 of the 2009 IAHA in 
relation to the commencement of payment of charges to ‘provide that the Access 
Holder’s liability to pay TOP Charges does not commence until an OSA is in place’ 
as this ‘would simply allow the Access Holder to circumvent and delay its TOP 
commitments by delaying the appointment of an Operator and the endorsement of the 
OSA.’98 ARTC submitted that if it were required to amend this provision along the 
lines proposed by the ACCC, ARTC would not agree to any AHA until the applicable 
OSA had first been signed.99 

ARTC submitted that it does not propose to amend clause 5.3 of the 2009 IAHA 
which provides for payment of Non-TOP Charges and Ad Hoc Charges. ARTC 
submitted that the Monthly TOP charge will be set out in the Train Path Schedule and 
in subsequent years will be determined in accordance with GTK pricing which Access 
Holders can dispute under the HVAU.100 Therefore, ARTC submitted that ‘there is no 
legitimate basis for disputing a charge which is clearly set out for the first year and in 
subsequent years involves the mechanical application of a formula unless ARTC has 
clearly made a serious error’ and allowing Access Holder to dispute the invoice would 
result in unnecessary delay and potential game playing.101  

A.1.3.12 Miscellaneous 

The Draft Decision stated that clause 10.4 of the 2009 OSA could be clarified by 
making explicit that where ARTC conducts an audit, it is at ARTC’s own cost and 
risk.102 ARTC submitted that clause 8.4 of the 2009 OSA ‘makes it clear that ARTC 
and the Operator are responsible for their own costs in relation to compliance with 
ARTC Instructions and each releases the other from any claim arising from 
compliance’ nevertheless ARTC submitted it would be prepared to amend the clause 
to clarify that ‘when ARTC conducts an audit it is at ARTC’s risk.’103 

ARTC submitted that it does not propose to limit the number of audits to be carried 
out each year as audits are primarily conducted for safety and ARTC would not 
request an audit without good reason.104 
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ARTC submitted that its ‘requirement for Incident reports under clause 11.5 of the 
OSA cannot require the Operator to waive legal professional privilege’ and ‘it is not 
necessary for the contractual obligation to explicitly recognise this limitation’.105 

ARTC submitted that if necessary it will, in accordance with its longstanding practice, 
include an obligation in the OSA to provide Operators with a ‘Train Control Report’ 
in the event of an Incident.106 

ARTC submitted that the 2009 OSA does not require clarification in relation to the 
responsibility of parties for bearing the costs of remediation in the case of an 
Environmental Condition arising. ARTC submitted that clauses 13.5(a) and (b) of the 
OSA make it clear that ‘ARTC’s Remediation notice will only relate to Environment 
Conditions resulting from “the activities of the Operator”’.107 

ARTC submitted that it proposes to amend clause 16.2 of the 2009 IAHA to introduce 
a reasonableness criterion into ARTC’s ‘prior written consent’ with respect to 
assignment and novation. ARTC submitted that otherwise, ‘ARTC does not agree any 
other amendments are necessary - it should be able to subcontract without 
impediment’.108 

ARTC submitted that it ‘does not propose to amend clause 21.1 to allow for 
involvement of the Operator in negotiations concerning variations to the IAHA’. 
ARTC submitted that the only potential impact on the Operator from a change to the 
IAHA relates to amendment of the Limited Agency provision. ARTC submitted that it 
proposes to amend clause 3.2 of the OSA to provide that: ‘The Operator agrees that, 
unless otherwise notified by ARTC, it is the agent of the Access Holder for the 
following purposes.’109  

A.1.4 Capacity Management 

A.1.4.1 Capacity Analysis  

ARTC has set out the steps it proposes to take when it requests the HVCCC’s view as 
to the impact of a proposal (including a request for Access Rights) on Coal Chain 
Capacity, which include (broadly) that:  

� ARTC will seek the HVCCC's view as to whether the proposal will have an 
impact on Coal Chain Capacity; 

� Where the HVCCC provides its view/recommendation within 20 Business Days 
or such other time as agreed with ARTC, ARTC will consider the view expressed 
by the HVCCC in good faith. (This reflects the timetable under the MOU). 

� Where ARTC disagrees with the view expressed by HVCCC and ARTC 
reasonably considers there is sufficient time, given the particular circumstances, 
for the HVCCC to reconsider its views, ARTC will provide its reasons to the 
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HVCCC (either orally or in writing) and will ask the HVCCC to consider ARTC's 
reasons. 

� Where the HVCCC provides its revised view/recommendation within specified 
timeframe, ARTC will consider the revised view of the HVCCC in good faith. 
Ultimately, however, ARTC will not be obliged to follow the HVCCC’s 
recommendation. 110 

ARTC submits that these ‘steps would be followed where ARTC seeks the HVCCC’s 
view on Coal Chain Capacity under section 5.1 of the HVAU, when an Applicant 
seeks a Connection under section 6.1 and when an Applicant requests Additional 
Capacity under section 6.2.’111 

In relation to the Capacity Analysis provisions, ARTC submits that it intends to 
‘amend the HVAU to make it clear that ARTC will follow those steps when seeking 
the HVCCC’s view of the impact of Access Rights sought on Coal Chain Capacity 
under section 5.1(d).’112 

A.1.4.2 Shortfall in Existing Capacity 

Uplift of Capacity shortfall provisions 

ARTC submits that it ‘intends to uplift the Capacity shortfall provisions set out in the 
December version of the IAHA into the HVAU … as they will apply to both coal and 
Non-Coal users.’113 

ARTC also submits that it will ‘identify the Capacity shortfall provisions in the IAHA 
as Tier 1 (mandatory) provisions that need to be included in all Access Holder 
Agreements for Coal Access Rights, and as Tier 1 (mandatory) provisions to be 
included in all Access Agreements for Non-Coal Access Rights.’114 

‘Affected’ Access Holders 

ARTC submits that in most cases, ‘identification of “affected Access Holders”’ will 
be relatively easy, noting that in clause 6.2 of the ‘December IAHA all Access 
Holders with load points west of where the event causing the Capacity Shortfall 
occurs are likely to be affected. Access Holders who have used up their full Capacity 
entitlement for that Period will not be affected.’ 115 

However, ARTC submits that it will also provide more clarity by amending the 
provision it is clear that ‘an Access Holders will be an affected Access Holder where 
the impact of the Incident occurs between the load point and the exit point and the 
Access Holder’s has some remaining contractual entitlement to Path Usages in the 
Period.’116 
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Capacity shortfalls of less than 7 days – ‘take into account’ contractual obligations 

ARTC submits that in the event of a capacity shortfall that will last for a short period, 
ARTC requires ‘some flexibility to allocate any remaining Capacity efficiently 
amongst Access Holders in order to get the system up and running’ under clause 
6.2(b). 117  

However, ARTC will ‘make it clear in clause 6.2(b) that the objective [of this 
flexibility] is to ensure the Network is efficiently utilised during the period of the 
short term temporary shortfall and that with this objective in mind, ARTC has a 
discretion to allocate the remaining Capacity as it sees fit, but taking into account 
ARTC’s contractual obligations.’ 118 

ARTC also submit that ‘the December IAHA differentiates arrangements in relation 
to capacity shortfalls of less than 5 days and greater than 5 days and ARTC plans to 
update the HVAU to reflect the shorter period.’119 

Facilitating contractual alignment via HVCCC consultation 

ARTC notes that clause 6.1 of the ‘December IAHA contained an obligation on 
ARTC to ‘subject to meeting [ARTC]’s obligations under clause 6.2 and clause 6.3 to 
consult with the HVCCC with the objective of coordinating its response to the 
Capacity Shortfall with the Terminal Operators and above rail providers.’ 120 

ARTC submits that it will include this provision ‘in the Capacity shortfall provisions 
in the HVAU’ which ‘will be identified as a Tier 1 (mandatory) provision to be 
included in all Access Agreements for Coal Access Rights and also for Non-Coal 
Access Rights.’121 

ARTC submits that in its view the ‘commitment in clause 6.1 plus the proposed 
HVCCC consultation process described in Attachment 1 address the ACCC’s 
concerns.’122  

The process set out in Attachment 1 is: 

� Where ARTC is required to consult with the HVCCC under the HVAU or IAHA 
and a specific process is not set out in that provision, ARTC will use reasonable 
endeavours to follow the following steps to the extent practical and in light of the 
specific circumstances: 

� ARTC will request the HVCCC to provide ARTC with its view by a specified 
date, as reasonably determined by ARTC; 

� Where the HVCCC provides its view by the notified date, ARTC will consider 
that view in good faith; 
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� Where ARTC disagrees with the view and there is sufficient time for the 
HVCCC to reconsider its view, as reasonably determined by ARTC, ARTC 
will provide its reasons to the HVCCC and will ask the HVCCC to reconsider 
in light of the ARTC’s reasons by a specified date, as reasonably determined 
by ARTC; 

� Where the HVCCC provides its revised view by the notified date, ARTC will 
consider the revised view expressed by the HVCCC in good faith. 

� Ultimately, ARTC is not obliged to follow the HVCCC’s recommendation.123 

A.1.4.3 Shortfall in Creation of Additional Capacity 

ARTC submits that the ‘commitments in clause 6.1 apply to both shortfalls in existing 
Capacity and shortfalls in the creation of Additional Capacity’, which will be included 
in the HVAU and will also be a Tier 1 (mandatory non-negotiable provision). ARTC 
submits that in combination with the applicable HVCCC consultation processes in 
Attachment 1, this ‘will address the ACCC’s concerns.’124 

A.1.4.4 Capacity Resumption 

Uplift of Capacity resumption 

ARTC submits that it will include ‘clause 11.4 of the IAHA (Capacity resumption) as 
a Tier 1 (mandatory) provision.’125 

The appropriate threshold for Capacity resumption 

ARTC submits that the ‘90% / three month threshold put forward by ARTC in April 
2009 was amended to take into account the submissions of coal producers and was 
developed in consultation with them.’126 

ARTC also submit that ‘ARTC will be prepared to amend the threshold in clause 11.4 
to accord with what the ACCC considers appropriate, provided this is acceptable to 
prospective Access Holders.’127 

Facilitating contractual alignment on resumption via HVCCC consultation 

ARTC submits that it: 

does not see how misalignment will occur if ARTC exercises its powers 
under clause 11.4 and resumes an Access Holder’s Capacity entitlements. If 
an Access Holder is not using its track Access Rights, it will also not be using 
its nominated allocations at the coal terminal at the Ports. Accordingly, 
ARTC cannot see any basis for ARTC consulting with and obtaining the 
HVCCC’s views on whether the Capacity should be resumed. Indeed, 
including such a step could be highly problematic as the HVCCC is 
comprised of representatives of coal companies and the view expressed could 
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be seen to be biased if individual coal companies stood to benefit from the 
resumption. 128 

ARTC also submits that ‘[i]n practice, however, ARTC would inform the HVCCC 
when it resumes Capacity under clause 11.4 in order to allow the HVCCC to plan the 
coal schedule.’129 

A.1.4.5 Capacity Relinquishment 

Uplift of Capacity relinquishment 

ARTC submits that it proposed to ‘uplift the Capacity relinquishment provision in 
clause 11.1(b)(iii)(C), ARTC will make it clear that this provision is a Tier 1 
(mandatory) provision to be included in all agreements for Coal Access Rights.’130 

Circumstances when permanent variation mandatory 

ARTC submits that the December IAHA ‘added an important limit to clause 
11.1(b)(iii)(C) preventing ARTC from permanently varying a Train Path on the 
grounds of maximising the use and the reliability of the Network where that variation 
materially adversely affects the Access Holder’s entitlement to the Path Usages set 
out in the Train Path Schedule’.131 

ARTC considers these amendments ‘provides Access Holders with sufficient 
certainty and comfort by limiting ARTC’s powers under this clause’ and does not 
‘consider it necessary to specify the situations when ARTC would use this 
provision.’132 

A.1.4.6 Capacity Assignment and Trading 

Uplift of Capacity trading 

ARTC submits that it will ‘identify the temporary trading provisions in clauses 16.4-
16.8 of the IAHA as Tier 1 (mandatory) provisions to be included in all Access 
Holder Agreements for Coal Access Rights.’ 133 

Reasonableness criterion – clause 16.2 

ARTC submits that ‘[c]lause 16.2 of the IAHA sets out the backstop position that 
applies to transfers (including licensing, novation, assignment and trading) which do 
not take place in accordance with the principles and rules set out in clause 16.3 
(permanent trades) and clause 16.4 (temporary trades). ARTC considers it will be 
unusual for such transfers to take place.’134 
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ARTC submits however that it is ‘prepared to amend clause 16.2 to make it clear that 
ARTC would not unreasonably withhold its consent.’135 

Clarification – no charges for Trades of Paths 

In response to the ACCC’s concern that it is unclear, under clause 16.3(a)(ii) of the 
April 2009 Undertaking, whether or not it is possible that ARTC is able to receive a 
windfall gain through a transfer, ARTC submits that this ‘misconceives how trades of 
track Capacity will take place and ARTC’s involvement in these trades. When a Path 
Usage is traded, the former Access Holder will remain liable for the TOP Charge 
associated with that Path Usage before it was traded and the new Access Holder who 
actually uses the path following the Trade will pay the Non-TOP Charge. This is set 
out in clause 16.4(d) of the December IAHA.’ 136 

As such, ARTC submits that ‘[c]lause 16.4(d) also makes it clear that the new Access 
Holder will not be liable for any Ad Hoc Charge. Accordingly, there is no possibility 
of ARTC receiving a windfall gain as a result of a Trade.’137 

Defined term should not be used in clause 16.3 

ARTC submits that the ‘defined term “Path Usage” should not be used in clause 16.3. 
“Path Usage” is defined in the IAHA to mean rights granted under the Access Holder 
Agreement to that particular Access Holder and clause 16.3 is referring to Path 
Usages which may have belonged to another access holder which are being assigned 
to the Access Holder (as well as Path Usages which the Access Holder is assigning to 
another access holder).’138 

Non-safe harbour trades 

ARTC submits that it ‘proposes to amend clause 16.4(f) to make it clear that ARTC 
will inform the HVCCC of its decision to approve a trade as soon as practicable or at 
least within two weeks of being informed of the Trade, or in such lesser period as 
ARTC notifies from time to time following consultation with the HVCCC.’ 139 

ARTC submits that its proposed amendments to clause 16.4(f) are as follows: 

‘If an Access Holder requests to Trade a Path Usage which does not meet the 
conditions in clause 16.4(c), subject to satisfying clause 16.4(c)(viii), ARTC: 

(i) will not unreasonably refuse its consent provided ARTC is able 
to ascertain that the Trade will not have an impact on Coal 
Chain Capacity and the Capacity entitlements of other access 
holders; 

(ii) will use reasonable endeavours to inform the HVCCC of its 
decision whether or not it approves a trade as soon as 
practicable; 
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(iii) in any case, must inform the HVCCC of its decision within two 
weeks of ARTC being notified of the Trade, or in such other 
period (which may not be more than two weeks) as notified by 
ARTC to all access holders and the HVCCC as a result of 
clause 16.8 or from time to time following consultation with 
the HVCCC by ARTC; and 

(iv) may impose reasonable conditions on an approval of a Trade, 
including the period in which the Path Usage may be used.’140 

The role of the HVCCC 

ARTC submits that it ‘proposes to amend clause 16.6 to make it clear that ARTC will 
consider in good faith the views of the HVCCC before making a decision in respect of 
any trade of Coal Access Rights.’ 141 

ARTC submits that the proposed amendments will ‘also provide that Access Holders 
will be able to identify parties to take part in a trade via the CTS Clearing House 
(currently the HVCCC) and that ARTC will inform the HVCCC of its decision 
whether to consent to a trade in accordance with the timeframes and principles set out 
in the IAHA.’142 

ARTC submits that it ‘will however retain the ultimate decision making in respect of 
a Trade. This is consistent with the Transfer Process set out in the CTS Protocols 
developed by the PWCS Working Group.’ 143 

ARTC submits that its proposed amendments to clause 16.6 are as follows: 

‘16.6: CTS Administrator and HVCCC 

(a)  The Access Holder may use the CTS Clearing House, in accordance 
with the procedures and functionality of the CTS Clearing House, to 
identify an access holder willing to participate in a Trade. 

(b)  In accordance with the timeframes in clause 16.4, ARTC will consider 
all Trades notified to ARTC by the CTS Administrator and will inform 
the CTS Administrator whether a Trade meets the requirements in clause 
16.4(c) (and that explicit ARTC consent is therefore not required) and 
where ARTC consent is required under clause 16.4, whether ARTC 
consents to that Trade. 

(c)  In deciding whether consent should be given under clauses 16.3 or 
clause 16.4, ARTC will consider in good faith, and is entitled to rely on, 
recommendations by the HVCCC as to the impact of the Trade on Coal 
Chain Capacity and the Capacity entitlements of other access holders 
and ARTC will not be taken to be unreasonably withholding its consent 
or terminating a Trade where the HVCCC raises material objections to 
the assignment, novation or trade.’ 144 

ARTC also submits that it proposes to include the following definitions in the IAHA: 
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‘CTS Clearing House is the online interface on the website of the CTS 
Administrator where Access Holders can publish offers and requests for 
capacity at PWCS and Path Usages and receive the contact details of other 
Access Holders who indicate their interest in participating in a Trade; 

CTS Administrator  is the body, appointed from time to time, as responsible 
for the establishment, administration, operation and maintenance of the 
PWCS capacity trading system and, as at the Commencement Date of this 
Agreement is the HVCCC.’145 

Specifying a shorter period under clause 16.8 

ARTC submits that it ‘proposes to amend clause 16.8 of the IAHA to commit ARTC 
to complete a review by 31 December 2011 of the maximum time required to approve 
non-safe harbour trades.’146 

ARTC submits that it ‘will request the HVCCC for its view on the appropriate period 
of time for approval of trades (which will have regard to the time required for the 
HVCCC to make an assessment of the impact of the trade on Coal Chain Capacity, 
and the reasonable time required by ARTC in order to make an assessment of the 
impact of the trade on the Capacity Entitlements of other access holders), and ARTC 
will consider the HVCCC’s views in good faith. If ARTC considers that it is able to 
commit to make a decision to approve or reject non-safe harbour trades in a shorter 
period of time, ARTC will send written confirmation to the HVCCC and to Access 
Holders that this is the case.’147 

ARTC submits that its proposed amendments to clause 16.8 are as follows: 

‘16.8 Reduction in notice periods 

(a)  By [31 December 2011], ARTC will conduct a review of the appropriate 
time period for ARTC to inform the HVCCC of its decision to approve 
or reject trades including a decision to approve a trade subject to 
conditions, which do not meet the conditions set out in clause 16.4(c). 

(b)  In conducting that review, ARTC will seek the views of the HVCCC on 
the appropriate time period for ARTC to inform the HVCCC of its 
decision to approve or reject trades including a decision to approve a 
trade subject to conditions, which do not meet the conditions set out in 
clause 16.4(c), taking into account the appropriate time necessary to 
determine the impact of the trade on Coal Chain Capacity and the 
Capacity entitlements of other access holders, and ARTC will consider 
the views expressed by the HVCCC in good faith. 

(c)  If ARTC considers that it is able to reduce the maximum period to 
consent to a trade under clause 16.4(f), ARTC will inform the HVCCC 
and access holders in writing of the new maximum period within which 
it will notify the HVCCC of its decision to approve or reject a trade.’148 

Clause 16.4(a) and (b) of the December IAHA  
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ARTC submits that ‘[i]n light of the proposed amendments to clauses 16.4(f), 16.6 
and 16.8, ARTC proposes to remove the commitments made in clause 16.4(a) and 
16.4(b) to work with the HVCCC to develop a new system to trade track Capacity.’149 

A.1.4.7 Reduction of Capacity at port causing potential misalignment with below 
rail Capacity 

ARTC submits that it is ‘not necessary for the IAHA to include an additional clause 
providing for realignment where there is a reduction in PWCS Capacity:’ 

o ‘The Network Exit Capability requirement in clause 3.14 of the IAHA is 
sufficient to ensure ARTC will not allow an Access Holder to utilise a 
Path Usage where the Access Holder does not have sufficient Capacity 
at the PWCS terminal. As this clause is reliant on the port advising 
ARTC, there is a risk that the train may already be in transit if the port 
delays informing ARTC. ARTC is therefore very reluctant to make this 
an absolute obligation. 

o This clause is sufficient to enable the ‘box ticking’ exercise to go ahead. 

In any event, when an Access Holder does not have sufficient allocation of port 
Capacity, there would be no reason for the Access Holder to seek to schedule a 
Service.’150 

A.1.5 Network Connections and Additions 

A.1.5.1 Network Connections  

Consultation with the HVCCC 

ARTC has set out the steps it proposes to take when it requests the HVCCC’s view as 
to the impact of a proposal (including a request for Access Rights) on Coal Chain 
Capacity, which include (broadly) that:  

� ARTC will seek the HVCCC's view as to whether the proposal will have an 
impact on Coal Chain Capacity; 

� Where the HVCCC provides its view/recommendation within 20 Business Days 
or such other time as agreed with ARTC, ARTC will consider the view expressed 
by the HVCCC in good faith. (This reflects the timetable under the MOU). 

� Where ARTC disagrees with the view expressed by HVCCC and ARTC 
reasonably considers there is sufficient time, given the particular circumstances, 
for the HVCCC to reconsider its views, ARTC will provide its reasons to the 
HVCCC (either orally or in writing) and will ask the HVCCC to consider ARTC's 
reasons. 

� Where the HVCCC provides its revised view/recommendation within specified 
timeframe, ARTC will consider the revised view of the HVCCC in good faith. 
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Ultimately, however, ARTC will not be obliged to follow the HVCCC’s 
recommendation. 151 

ARTC submits that these ‘steps would be followed where ARTC seeks the HVCCC’s 
view on Coal Chain Capacity under section 5.1 of the HVAU, when an Applicant 
seeks a Connection under section 6.1 and when an Applicant requests Additional 
Capacity under section 6.2.’152 

In relation to the Network Connection provisions, ARTC submits that it intends to 
‘amend section 6.1(a)(iii) of the HVAU to make it clear that it will follow those steps 
when seeking the HVCCC’s view of the impact of a Network Connection on Coal 
Chain Capacity.’153 

Defined term ‘Applicant’ 

ARTC notes that it ‘agrees that that the defined term “Applicant” should not be used 
and proposes to amend section 6.1(b) to make this clear.’154 

Ownership of the connecting infrastructure 

ARTC’s submits that its ‘intention in section 6.1(a) is to set out the conditions on 
which it will enable another piece of track to connect with the Network and the 
responsibilities of the owner of that piece of track.’ 

ARTC also submits that ‘[i]n response to the ACCC’s specific concerns that it is not 
clear who will actually own the connection, ARTC can confirm that ARTC, as a 
general rule, leases assets relating to the Connection where they form part of the 
mainline infrastructure as the mainline has to be controlled by ARTC.’155 

A.1.5.2 Additional Capacity Sought by Applicants  

Meaning of ‘commercial viability’ – section 6.2(a)(i) 

ARTC submits that it will amend section 6.2(a)(i) of the HVAU in the follow way so 
‘the factors that ARTC will take into account when considering whether the 
Additional Capacity sought is commercially viable having regard to the Access 
Agreement and ARTC’s total business activity’ are clarified: 

6.2 Additional Capacity sought by Applicants 

(a)  As provided in sections 3.9 and 5.1, ARTC will consider, as part of the 
negotiation process with an Applicant, any requests for Additional 
Capacity. ARTC will consent to the provision of Additional Capacity if: 

(i)  in ARTC’s opinion, such provision is commercially viable to 
ARTC having  regard to the: 

(A)  terms and conditions of the relevant Access 
Agreement; 
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(B)  circumstances for ARTC to service and raise 
financing through debt and equity for the Additional 
Capacity; 

(C)  opportunity cost to ARTC given the relative risk and 
returns associated with the additional capacity 
financing relative to other investment opportunities; 
and 

(D)  net effect on ARTC’s balance sheet, gearing ratios 
and any other debt covenants in existence at the time. 

ARTC submits that it ‘considers this provides more detail on the relevant criteria 
which are relevant to ARTC forming its opinion and in circumstances it is not 
necessary to add a further reasonableness criterion.’156 

Economic feasibility – section 6.2(a)(iii) 

ARTC submits that it ‘proposes to delete the reference to “economically” and amend 
section 6.2(a)(iii) of the HVAU’ so that it is consistent with the wording used in Part 
IIIA of the TPA ‘to clarify that ARTC will consent to the provision of Additional 
Capacity if:’ 

the Additional Capacity of the Network is, in the opinion of ARTC, 
technically feasible and provides for the economically efficient operation of 
the network, consistent with the safe and reliable operation of the Network, 
will not impact on the safety of any user of the Network, does not reduce 
Capacity or Coal Chain Capacity (in assessing Coal Chain Capacity, ARTC 
will consult the HVCCC, and take into account HVCCC’s comments on any 
reduction of Coal Chain Capacity), meets ARTC’s engineering and 
operational standards and does not compromise ARTC’s legitimate business 
interests. 157 

Consultation with the HVCCC – section 6.2(a)(ii) 

In relation to consultation with the HVCCC when Additional Capacity is sought by 
Applicants, ARTC proposes to ‘amend section 6.2(a)(iii) of the HVAU to make it 
clear that it will follow’ the steps set out above (and at pages 36 and 37 of its 
submission in response to the March 2010 Draft Decision).158 

ARTC’s legitimate business interests 

ARTC submits that it ‘does not consider it appropriate or necessary to define ARTC’s 
legitimate business interests. “Legitimate business interests” of the access provider is 
a criterion to which the ACCC must have regard in making an access determination 
under s 44X(a) of the TPA. Accordingly, ARTC considers that its meaning is 
sufficiently familiar to ACCC, and access seekers and providers alike and need not be 
further defined.’159 

Agreements outside of the HVAU – section 6.2(f) 

                                                 
156  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 68. 
157  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 69. 
158  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 69. 
159  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 69. 



 31 

ARTC notes that it does not intend to ‘circumvent the operation of the HVAU … by 
entering into agreements covered by section 6.2(h)’ and to avoid concerns will 
‘remove this provision.’160 

A.1.5.3 Expansions and Additional Capacity Identified by ARTC  

ARTC notes that it intends that ‘Additional Capacity identified by ARTC would go 
through the RCG process’, however ‘given the ACCC’s concerns’, ARTC proposes 
‘to amend section 6.4(d)(i) to make it clear that ARTC will provide a Concept 
Assessment Report to the RCG for each project identified by ARTC which ARTC 
seeks to be included in the RAB.’ 

ARTC also submits however that ‘if the RCG does not endorse any stage of the 
project put forward by ARTC, then ARTC may withdraw from the process and 
proceed without RCG endorsement and seek to have the capital expenditure rolled 
into the RAB with the approval of the ACCC.’161 

A.1.5.4 Additional Capacity recommended by the HVCCC  

Meaning of ‘commercial viability’ and reasonableness criteria  

ARTC submits that it will amend section 6.3(a)(i) of the HVAU so ‘the factors that 
ARTC will take into account when considering whether the Additional Capacity 
sought is commercially viable having regard to the Access Agreement and ARTC’s 
total business activity’ are clarified (as set out above in relation to clause 6.2(a)(i)). 

ARTC submits that it ‘considers this provides more detail on the relevant criteria 
which are relevant to ARTC forming its opinion and in circumstances it is not 
necessary to add a further reasonableness criterion.’162 

Meaning of ‘economic feasibility’ 

As set out in greater detail above in relation to clause 6.2(a)(iii), ARTC submits that it 
‘proposes to delete the reference to “economically”’ and replace it with ‘provides for 
the economically efficient operation of the network’ so the wording of 6.3(b)(ii) is 
consistent with the wording used in Part IIIA of the TPA.163 

Determining impact on ARTC legitimate business interests 

ARTC submits that it ‘does not consider it appropriate or necessary to define ARTC’s 
legitimate business interests. “Legitimate business interests” of the access provider is 
a criterion to which the ACCC must have regard in making an access determination 
under s 44X(a) of the TPA. Accordingly, ARTC considers that its meaning is 
sufficiently familiar to ACCC, and access seekers and providers alike and need not be 
further defined.’164 
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A.1.5.5 Conditions precedent to delivery of Additional Capacity in the IAHA  

ARTC notes that clause 4.3(a)(iii) of the December IAHA ‘sets out the [following] 
factors that ARTC will have regard to in determining whether a project is 
commercially viable’: 

ARTC’s total investment programme; and the availability and total cost of 
capital to ARTC when compared to the rate of return under the HVAU. 165 

ARTC submits that its ‘decision in this regard is subject to dispute resolution (but not 
expert determination)’ and that ‘these factors provide an objective basis and clearly 
articulate how ARTC will carry out its assessment of commercial viability’ under the 
AHAs. In addition, ARTC submits that ‘these clauses are negotiable with access 
seekers, including ACCC arbitration.’ 166 

ARTC also notes that ‘[a]s the ACCC recognises, ARTC is not a construction 
company and its revenue is capped at a regulated rate of return that is less than that of 
a construction company.’ As such, ARTC submits that it: 

does not believe it should be committed to build a project when the cost of it 
obtaining capital to fund the expansion is greater than its regulated rate of 
return.  

Where ARTC is unable to obtain funding at the time, ARTC will be willing to 
negotiate a funding arrangement with the Access Holder. ARTC has a good 
faith obligation to negotiate in this regard as set out in the Train Path 
Schedule.167 

A.1.5.6 Industry Consultation Process  

Involvement of Non-Coal users 
ARTC submits that it proposes to amend ‘section 6.4(c) … to provide that ARTC will 
publish a draft [Hunter Valley Corridor Capacity Strategy] and that ARTC will seek 
comments from all stakeholders including Non-Coal users before publishing the final 
strategy. ARTC will commit to considering the views expressed by all stakeholders, 
including Non-Coal users, in good faith before finalising the strategy.’168 

ARTC notes that it ‘considered whether to include Non-Coal users as members of the 
RCG but has concluded that this would be inappropriate and potentially unworkable’ 
as: 

There are over 10 Non-Coal producers, each with different interests. 
However, the contracted GTK of Non-Coal users (and hence their voting 
entitlement) will be negligible compared to the voting entitlement of the coal 
users. Their participation would therefore, in effect, be limited to attending 
meetings and expressing their views on projects which they will not pay for. 
ARTC does not believe that such participation would assist the endorsement 
process and may potentially be counter productive.169 
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ARTC’s obligations to continue construction where there is variation to the endorsed 
plan 
 
ARTC submits that it ‘proposes to amend section 6.4(g)(iii) of the HVAU to make it 
clear that where a variation to an endorsed project budget is identified:’ 
 
� ARTC will continue with project implementation pending a decision of the RCG 

whether to endorse the revised costing (section 6.4(g)(iii)(C)(i); 

� where the RCG endorses the revised costing (the full variation), ARTC will 
continue with project implementation; 

� where the RCG endorses less than the full variation, ARTC may refer the matter 
to an independent expert and will continue with project implementation in the 
meantime;  

� where the independent expert endorses the revised costing (the full variation) as 
Prudent, ARTC will continue with project implementation; and 

� Where the independent expert does not endorse the revised costing (the full 
variation) as Prudent, ARTC may cease project implementation. 170 

ARTC submits however that ‘it will also be made clear … that any expenditure 
incurred by ARTC in continuing a project while ARTC waits for endorsement by the 
RCG or the independent expert will be deemed a Prudent direct cost to the project.’171 

ARTC notes that if ‘there was a risk that ARTC’s expenditure in continuing a project 
while waiting for a decision would not be deemed Prudent, ARTC would not be 
prepared to continue construction. The alternative would be for ARTC to ‘down tools’ 
while waiting for endorsement.’172 

Absence of timeframes for endorsement 

ARTC’s submits that it intends ‘the RCG to control the timeframes for development, 
endorsement and the delivery of projects’ under clause 6.4.173 

ARTC submits that this ‘is clear at section 6.4(e)(ii)(F) which provides that the 
project feasibility report may include a preliminary project plan, including an initial 
estimate of a timeline for project milestones.’ 174 

ARTC notes that it is ‘exploring what further amendments can be made … to make it 
clear that … the RCG … controls the timetable’ including proposing the following 
changes:  
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The concept assessment report to be provided to the RCG under section 
6.4(d) will include an assessment of the indicative timeframes for the 
development, through consultation and the delivery of the project; and 

The project assessment report to be provided to the RCG under section 6.4(f) 
will include a project schedule, including project phases, milestones, 
deliverables and time tolerances. 175 

ARTC also submits that ‘there is no incentive on ARTC to delay the preparation of 
reports, plans and variations of plans, for endorsement by the RCG. Delays in 
obtaining endorsement will delay delivery of the project, completion of conditions 
precedent to Access Rights and receipt of TOP Charges.’176 

‘Modified’ consultation process and minor projects (section 6.4(a)(iv)) 

ARTC submits that it will ‘clarify section 6.4(a)(iv)’ to show that ‘RCG controls the 
development, endorsement and delivery of projects’ and that ‘ARTC will seek RCG 
approval to a modified consultation process’ as: 

Given the range and urgency of projects, it is sensible to have flexibility with 
the process. Ideally, all projects should commence development in a timely 
manner so as to ensure the risk of project delivery is minimal. This is not an 
easy thing to achieve as any process involving a series of endorsements is 
likely to be uncertain to some extent. ARTC believes that the development of 
a longer term Hunter Valley Corridor Capacity Strategy will mitigate this 
uncertainty. However, where the RCG has control over process timing, 
ARTC does not consider it unreasonable that the RCG accept the risk where 
delivery of a project is not achieved in a timely manner because of the 
consultation process being unnecessarily complex or time consuming. 177 

ARTC also submit that ‘it is critical that ARTC is able to wrap up projects that are not 
substantial and are undertaken on a regular basis into single reports for endorsement’ 
as ‘[r]equiring an individual endorsement process for each project that is more related 
ongoing and programmed replacement of quantities of assets each year (such as rail, 
sleepers and ballast) is unwarranted and will waste time and resources for both ARTC 
and the RCG.’178 

ARTC submit however that ‘in order to address the ACCC’s concerns and provide 
stakeholders with certainty that ARTC will not misuse the flexibility available in 
section 6.4(a)(iv)’ ARTC proposes to: 

‘include clarification in the HVAU as to what normally constitutes minor 
capital. This would be aligned to the current approach taken where projects 
that relate to ongoing annual programs for asset replacement will be 
considered minor capital, as opposed to projects that are intended to deliver 
tranches of Capacity (which would generally be higher cost). Generally 
classification of projects into minor capital or otherwise has been clear and 
uncontentious in the past. ARTC’s principles underlying classification of 
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projects could be agreed with the RCG and transparently applied. Where the 
classification of a project was not clear the RCG would have discretion.’ 179 

Developing the HV Corridor Capacity Strategy 

ARTC submits that it ‘proposes to make the following changes to section 6.4(c) of the 
HVAU:’ 

� ARTC will conduct an annual meeting with the HVCCC and the relevant 
terminals at the Port of Newcastle prior to developing the Hunter Valley corridor 
Capacity strategy. The objective of the consultation is to provide that any planned 
expansion to the Network is aligned with expansions at coal terminals at the Port 
of Newcastle; 

� Following that annual meeting, ARTC will publish a draft Hunter Valley corridor 
Capacity strategy on ARTC’s website and will invite comments from 
stakeholders, including both coal and Non-Coal users of the Network; 

� ARTC will consider and take into account the views expressed by stakeholders in 
good faith before publishing the Hunter Valley corridor Capacity strategy on its 
website. 180 

ARTC submits that it will also make it ‘clear that these steps will be followed each 
year and that following finalisation of the Hunter Valley corridor Capacity strategy, 
ARTC may seek formal endorsement from the RCG of the strategy (as contemplated 
in section 6.4(c)(v)).’181 

ARTC is of the view that these ‘proposals address the ACCC’s apparent concern that 
ARTC is not committing to publishing the strategy each year as well the ACCC’s 
concerns regarding recognition of the interest of Non-Coal users.’182 

ARTC submit that there ‘is no benefit in requiring ARTC to commit to publish the 
Hunter Valley Corridor Capacity strategy each year according to a prescribed 
timetable which cannot be varied’ as the ‘timetable for the preparation of the draft 
strategy and the publication of the final strategy needs to be flexible to take into 
account the timetables of particular important projects and developments and the need 
to take in the views of the coal terminals, the HVCCC and coal producers.’183 

However, ARTC note that for ‘the sake of clarity,’ ARTC proposes that it will: 

amend section 6.4(c)(ii) to make it clear that in developing the Hunter Valley 
corridor Capacity strategy, ARTC will base the strategy on the rolling annual 
Capacity forecast developed by the RCG which will be based on contracted 
volumes sought (not demand forecasts). This reflects the  greater commitment 
made by coal producers to volumes when TOP contracts are entered into.184 
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Content of reports and plans provided to RCG 

ARTC submits that it ‘proposes to make amendments to section 6.4 to make it clear 
that the reports provided to the RCG at each stage of consultation will contain the 
information set out in the relevant section, unless ARTC and the RCG agree that the 
information does not need to be provided.’185 

Meaning of planned ‘timing tolerance margins’ 

ARTC submits that it ‘does not consider it necessary or appropriate to include explicit 
definitions for the planned ‘timing tolerance margins’. The tolerance margins for both 
cost and timing will alter from project to project and will be set out in the project 
assessment report provided to the RCG:’ 

� in terms of cost, the tolerance margins will be indicated in the project budget 
included with the project assessment report (section 6.4(f)(ii)(C)) which sets out 
that the tolerance margins would typically be +/- 10%, unless there is a larger 
margin appropriate for large projects; 

� in terms of timing, the proposed amendment to section 6.4(f) which would require 
the report to include a ‘project schedule, including project phases, milestones, 
deliverables and time tolerances’ would specify the timing tolerance margins. 186 

Large projects and staged delivery 

ARTC submits that it ‘proposes to amend section 6.4(g)(iv) to remove the subjective 
criteria to be employed … in determining whether there should be staged delivery of a 
project’.187 

ARTC also submits that under the proposed approach, it ‘may only propose a staged 
delivery … where a project has a delivery timeframe of more than 12 months. It will 
still be clear that where this is the case, upon commissioning of any stage, ARTC may 
capitalise financing costs in the year that stage is commissioned.’188 

ARTC further submits that it will be made clear ‘that ARTC still has discretion as to 
whether it will propose a staged delivery for such projects. ARTC considers that it is 
necessary for it to retain such discretion as the appropriateness of staged delivery will 
depend on the characteristics of the particular project. 189 

Agreeing on an independent expert 

ARTC submits that it ‘proposes to amend section 6.4 to provide that where RCG and 
ARTC fail to reach agreement upon the appointment of an independent expert within 
10 business days of ARTC deciding to refer a matter to an independent expert, such a 
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person as appointed by the President of the IAMA (the Institute of Arbitrators and 
Mediators Australia) will act as expert.’190 

A.1.6 Network Transit Management 

A.1.6.1 ARTC Response (31 March 2010) and Proposed Amendments  

ARTC submitted an explanation of how Capacity Planning takes place:191 

� The long and medium term Capacity analysis takes place through the annual 
Corridor Capacity Strategy. 

� The Master Train Plan (MTP) is the underpinning timetable and sets out slots 
available for coal users (which are available for allocation by the HVCCC) 
and generally timetables specific scheduled services for non-coal users. The 
MTP ‘… does not in practice take into account the Hunter Valley corridor 
Capacity strategy (which covers anticipated volumes and future expansion)’. 
ARTC proposes to remove reference to the Hunter Valley corridor Capacity 
strategy to remove any ambiguity that it takes into account forecast paths. 

� The starting point for determining the Daily Train Plan (DTP) is the MTP and 
ARTC adds in long term and short term track possessions and the timetable 
slots available under the MTP for coal trains. 

� The MTP with additions is provided to the HVCCC which then develops a 
daily template to optimise coal throughput using those slots. In future, this 
process will take into account the contractual entitlements of each coal 
producer through the ‘box ticking’ exercise. The HVCCC’s template/schedule 
(Coal Train Plan) in effect overlays the slots available under the MTP for coal 
trains. 

� The Coal Train Plan will then be used by ARTC to form part of the Daily 
Train Plan (in effect the daily timetable) together with the paths scheduled for 
Non-Coal trains and also the planned network possessions. 

ARTC concludes that in summary it is the HVCCC that carries out the coal train 
planning function and ARTC is ultimately responsible for preparing the daily train 
plan which takes into account possessions and Non-Coal trains.192  

A.1.6.2 Medium Term Capacity Management 

ARTC submits that it will amend section 7.1 of the HVAU to make it clear that it will 
have regard to capacity entitlements under existing AHAs (agreements for coal access 
rights) and existing Access Agreements (agreements for non-coal access rights), in 
developing the MTP.193 

ARTC submits that it will not take into account any prospective contractual 
commitments in preparing the MTP.194 
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ARTC submits that it ‘does not consider it necessary or appropriate for section 7 of 
the HVAU to specify the processes and in particular the timeframes that it will follow 
in carrying out network transit management in the HVAU. ARTC submits:195 

� It is not appropriate for ARTC (and the HVCCC) to commit to rigid 
timeframes in preparing the above documents as planning is a fluid process 
with immediate actions and outcomes. Express obligations and timetables 
would potentially slow down the process and render it less flexible. 

� The comments considered by the ACCC ‘appear to be limited to comments 
made by the NSWMC and coal producers (plus very limited comments by 
RailCorp) who are not familiar with how train scheduling takes place’. 

� ‘The explanations … in the Explanatory Guide are to educate and inform the 
ACCC and coal producers of the reasons and background for section 7’ and ‘it 
is not appropriate to include detailed explanations in the HVAU itself.’ 

The preliminary view in the Draft Decision stated that the HVAU should include a 
mechanism that requires ARTC to consult with the HVCCC when undertaking 
medium term capacity management.196 ARTC submits that the HVCCC is an integral 
part of the process and it plans the coal trains’ capacity for coal Access Rights. ARTC 
submits that ultimately it is contractually responsible for the preparation of the DTP 
and delivery of contracted capacity and that ‘rigidly locking in a process for 10 years 
with what is effectively a sub-contractor is simply not appropriate’. 

A.1.6.3 Network Management Principles 

ARTC submits that Train Decision Factors are included as a Schedule to ARTC’s 
lease of the NSW Network and that the Train Decision Factors set out a train priority 
matrix and a decision matrix with rules to be followed by ARTC. These have been 
imported as Network Management Principles (NMPs) in the 2009 HVAU (Schedule 
C).197   

ARTC has sought to provide some guidance in the NMPs to a train controller where 
the Train Decision Factors under the NSW Lease allow for such discretion. ARTC 
proposes to make it clear in the NMPs that the Train Priority Decision Matrices are 
contained in the NSW Lease and that ‘ARTC has sought to recognise the particular 
objectives of coal trains in providing for an additional set of guidelines to be applied 
when coal trains run out of course.’198 

A.1.6.4 Network Transit Management in the IAHA 

Sculpting the Annual Contracted Path Usages and the HVCCC 

ARTC submits in relation to sculpting the annual contracted path usages that it 
proposes to include in the HVAU the set of principles set out in Attachment One of its 
Response to the ACCC Draft Decision which relates to consultation with the 
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HVCCC. ARTC submits that these principles will apply to ARTC’s proposed 
obligation to consult with the HVCCC under section 3.2.199 

Inclusion of alignment clauses in the HVAU 

ARTC submits that it proposes that clauses 3.2 (sculpting) and 3.3 (tolerance) be 
included in the IAHA as Tier 1 mandatory provisions which must be included in all 
Access Holder Agreements for coal Access Rights.200  

Clarity and Certainty in Sculpting the Annual Contracted Path Usages 

ARTC submits that all Access Holders ‘will have a Contract Year that commences 1 
January’ and where the initial Contract Year is not a calendar year then ARTC will 
need to follow a revised process in determining the monthly base path usages. ARTC 
submits its approach will be to: 

� determine what would have been the Access Holder’s Annual Contracted Path 
Usages if a full year had been contracted and to prorate this to the remaining 
months of that year. This contracted path entitlement will then be divided by the 
number of the months of their initial Contract Year to determine the Monthly 
Average Path Usages.201 

� consult with PWCS before determining its planned track possessions for the initial 
Contract Year, and once these are determined, ARTC will consult with the 
HVCCC and after taking into account the HVCCC’s views, ARTC will inform 
Access Holders of their Monthly Base Path Usages for the remainder of the 
Contract Year.  

ARTC proposes to make changes to clause 3.2 of the IAHA to make this process 
clear.202 

Availability Exceptions in the IAHA 

ARTC submits that it amended clause 3.6 of the 24 December IAHA to ‘make it clear 
that Availability Exceptions only apply to the extent that the occurrence of the 
Availability Exception prevents ARTC (acting reasonably) from making that 
particular Train Path or Path Usage available to the Access Holder.’203 ARTC does 
not propose to make a further amendment to clause 3.6 requiring ARTC to provide 
notice of an Availability Exception to an Access Holder.204 

A.1.6.5 Train Path Schedule 

ARTC submits generally that the Train Path Schedule (TPS) is critical to the 
agreement and that drafting notes simply provide an explanation of how it operates to 
enable an understanding of how charges are calculated and examples of conditions 
precedent to the entitlement of a tranche of Path Usages. ARTC submits that 
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significant changes were made to the 24 December version of the IAHA after 
consultation with stakeholders, ‘review of the PWCS Long Term Ship or Pay 
Agreement and related protocols and attempts by ARTC to clarify the obligations set 
out in the earlier version.’ ARTC advises that it awaits industry comment on this.205 

Clause 1.4 of the 2009 IAHA provides that if a Train Path Schedule imposes 
additional terms in relation to a train path, then those terms will take priority over the 
body of the agreement to the extent that any inconsistency arises between them. The 
Draft Decision invited ARTC to provide the ACCC and stakeholders with examples 
of potentially inconsistent terms.206 ARTC submits that ‘the Train Path Schedule is 
more likely to be amended to suit the particular situation of the Access Holder rather 
than provisions in the body of the Access Holder Agreement which are of more 
general application’.207 ARTC submits that ‘given the additional level of specificity 
that is likely to be included in the Train Path Schedule, ARTC considers it important 
to make it clear that the Train Path Schedule may override the terms in the body of the 
agreement’. ARTC submits that ‘given the ACCC’s concerns with alignment 
provisions, ARTC will make it clear that those provisions identified as Tier 1 
(mandatory) provisions will be excluded from the scope of clause 1.4 of the 
IAHA’. 208 

A.1.6.6 Network Transit Management in the OSA 

ARTC submits that ‘a number of the issues raised here [by the ACCC in the Draft 
Decision] were considered by the ACCC in approving the Interstate Access 
Undertaking’ and ‘[t]he ACCC agreed that such changes were not necessary for the 
reasons explained by ARTC during that process’. ARTC submits that it has not been 
able to identify why the differences between the Interstate and Hunter Valley 
Networks would justify making these changes given the impacts on ARTC and 
customers of the inconsistencies in the two undertakings and the contracts discussed 
above.’209 

Availability Exceptions 

ARTC submits that it proposes to amend the definition of Availability Exceptions in 
clause 3.1(b) of the 2009 OSA to align with clause 3.6 of the IAHA. ARTC submits 
that it does not propose to amend clause 3.1(b) to provide that ARTC must use best 
endeavours to give reasonable notice of an Availability Exception and that the reasons 
for this are set out in the discussion on Availability Exceptions in the IAHA 
(above).210 

Accessing the Network under multiple agreements 

ARTC submits that it proposes to ‘amend clause 3.1(c) of the OSA to clarify that 
operators may have additional contracts under which they can access the Hunter 
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Valley Network. The amendments made will be similar to those made to clause 3.6(b) 
of the IAHA’.211 

Passenger Priority obligations 

The Draft Decision considered that direct clarification of passenger priority 
obligations in the OSA is important to ensure parties are fully informed of their 
obligations.212 ARTC submits that ‘the current wording in clause 3.4 of the OSA 
reflects the wording of the NSW Lease and ARTC is currently investigating and 
reviewing its obligations under the NSW Lease in that regard.’213 

Code of Practice and changes to Communication Equipment 

ARTC submits that it does not propose to amend clause 5.4(b) or (j) of the 2009 OSA. 
ARTC submits that ‘changes to the Code of Practice or to communications equipment 
will typically be required to address safety concerns and in order to adhere with 
directions from local or state government entities’. ARTC submit that it is not feasible 
to consult with, or provide timeframes to, the Operator in these cases.214  

Removal of Rolling Stock from the Network 

ARTC submits that it ‘does not propose to amend clause 5.5 of the [2009] OSA to 
require ARTC to provide an Operator with a specified or reasonable period of notice 
before ARTC is be able to remove the Operator’s train.’ ARTC submits that it cannot 
afford to have rolling stock blocking the network where Access Rights have been 
allocated. To add a ‘reasonableness’ requirement may act to delay removal by 
providing parties with the ability to dispute what is reasonable, when the aim is to 
remove the obstruction as soon as possible.215 ARTC further submits that the 
‘requirement is consistent with the terms of the Interstate Indicative TAA’ and that 
‘the concern is even more critical in the Hunter Valley network than on the Interstate 
Network due to the potential massive economic loss to the coal chain arising from 
delays in throughput on the Hunter Valley.’216 

ARTC submits that it does not agree that the risk allocation in the removal of rolling 
stock is inappropriately balanced. ARTC submits that as the obstruction was caused 
by the Operator, ‘any costs, liability, injury or loss should be indemnified by the 
Operator.’ ARTC submits that if ARTC had to accept the exposure then it would not 
apply the provision which could have a significant adverse effect on coal chain 
throughput. ARTC also submits that the clause is consistent with the Interstate TAA 
and there is no reason for it to be different in the Hunter Valley.217 

Instructions 
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The Draft Decision outlined some concerns with the subjectivity and clarity of the 
definition of Instructions.218 ARTC submits that ‘introducing inconsistency in the 
definition creates potentially different standards between the operations of two 
networks in circumstances where ARTC staff members may control different 
networks on different days’.219 

The Draft Decision set out the ACCC’s preliminary view that the right to issue 
operating restrictions without an express obligation to remove them when unnecessary 
is unlikely to be appropriate.220 ARTC submits that it proposes to amend clause 6.2 of 
the 2009 OSA (which applies to operating restrictions) to make it clear that ARTC 
will remove operating restrictions when they are no longer necessary. ARTC submits 
that the ACCC’s recommendation that this change be made to clause 8.1, which 
applies to Instructions, is not appropriate. ARTC submits that ‘instructions, which are 
usually issued for safety reasons, direct an Operator to do something specific; a single 
direction rather than an ongoing obligation’ and ‘it is therefore not appropriate or 
necessary for the clarification proposed to clause 6.2 to also apply to Instructions.’221 

Network Control Directions 

ARTC submits that it proposes to amend the definition of Network Control Directions 
to remove the operative element requiring the Operator to comply with the Network 
Control Directions immediately.222 The Draft Decision set out the preliminary view 
that ‘amendments to the section to recognise qualifications relating to safety are likely 
to be appropriate’.223 ARTC submits that ‘the obligation to comply with a Network 
Control Direction immediately will however remain in clause 8.2(a) of the OSA. As 
this is only a minor correction with no operational impact, it has no consistency 
implications with the operation of the Interstate Indicative TAA’.224 

A.1.6.7 Repairs, maintenance and upgrading of the Network 

The Draft Decision states:  

‘The ACCC notes the inclusion of the words ‘to the extent of such a 
requirement only’ in clause 6.2 of the indicative OSA. The ACCC has taken 
the inclusion of this wording to mean that ARTC would be obliged to remove 
the restriction where necessary and seeks ARTC’s confirmation that they 
consider themselves so bound under this provision.’ 225  

ARTC submits that ‘it considers it is required to remove an operating restriction when 
that restriction is no longer necessary under clause 6.2 of the OSA.’226 

A.1.6.8 Third Party Works  

ARTC submits that it ‘proposes to amend both clause 11.3(a)(i) of the IAHA and 
clause 9.4(a)(i) of the OSA to make it clear that Third Party Works can only be 
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automatically carried out where there is a legal obligation that those works be carried 
out.’ ARTC further submits that the ‘legal obligation may arise from legislation 
(including regulations), the NSW Lease or contractual commitments entered into by 
ARTC. ARTC also wishes to clarify that the Third Party Works definition under the 
IAHA excludes ARTC’s contractors.’227  

A.1.7 Miscellaneous 

A.1.7.1 System Assumptions 

ARTC submitted that it is committed to participating in the development of System 
Assumptions and to use them in Capacity assessments. ARTC further submitted that it 
is critical that it not be forced into accepting track related System Assumptions that it 
does not agree with. ARTC stated that the System Assumptions proposed in the 24 
December IAHA protect ARTC from this scenario.228 

ARTC submitted that there is no agreed mechanism as to how System Assumptions 
will be determined and there is a possibility that the HVCCC could adopt System 
Assumptions which ARTC does not agree with. ARTC noted that its voting 
entitlements under the HVCCC Services Agreement are less than those of coal 
representatives in general resolutions and equal to the vote of one producer 
representative for special resolutions.229 

ARTC further noted that the PWCS Long Term Ship or Pay Agreement specified a set 
of System Assumptions that the HVCCC was to develop in a System Assumptions 
Document, but it did not specify how they were to be developed and nor how they 
would be determined in the event of disagreement.230 

ARTC submitted that it is necessary for it to reserve the ability to determine 
additional track related System Assumptions, which may not be in the System 
Assumptions Document. ARTC submitted that the System Assumptions referred to in 
the PWCS Long Term Ship or Pay Agreement are port-centric and do not identify 
track related assumptions that need to be developed. ARTC submitted that if the 
HVCCC fails to identify these assumptions, ARTC will need a backstop to be able to 
determine them.231 

ARTC noted that changes to the definition of System Assumptions may have 
implications for ARTC’s ability to deliver contractual entitlements because the 
System Assumptions determine ARTC’s Capacity assessment in the contract.232 

A.1.7.2 KPIs 

ARTC submitted its intention to include system-wide KPIs in a revised HVAU and 
IAHA. 233 
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ARTC submitted that it is important for the ACCC to recognise that the IAHA 
includes additional mechanisms intended to create incentives for ARTC and the 
Access Holder to deliver on contracted performance and that these would have the 
same effect as any prescribed KPIs.234 

ARTC submitted that its performance is measured against System Assumptions and 
the true-up test. Specifically, ARTC stated that it will carry out its Capacity analyses 
by reference to the System Assumptions and should it depart from the System 
Assumptions, ARTC may, for example, over contract Capacity and this would lead to 
rebates under the true-up test. ARTC further stated that the application of the true-up 
test places strong incentives on ARTC to ensure it makes all contracted paths 
available as applicable. ARTC submitted that it will only be able to do so if it keeps 
unplanned maintenance and ARTC system losses to a minimum, and maintains the 
condition of the Network so that contracted Capacity can be achieved.235 

ARTC submitted that an Access Holder’s performance will be measured against a set 
of Service Assumptions applicable to the services the access holder runs. The Service 
Assumptions are set out in the Train Path Schedule to the AHA and will include train 
axle load, train length, maximum speed and section run time. ARTC noted that in 
particular circumstances of non-compliance with the Service Assumptions, it can 
penalise the Access Holder under clause 11.5 of the 24 December IAHA.236 

ARTC submitted that it does not object to reporting of specific performance through 
KPIs to aid transparency, but in cases where this could possibly incorporate 
compensation for poor performance, this will result in double counting, given the 
incentives established through the System Assumptions and true-up test.237 

ARTC submitted that it will include system-wide KPIs in a revised IAHA to act as a 
starting point for limited negotiation in individual access agreements. ARTC 
submitted that it will incorporate certain limitations around the KPIs that eventually 
might be negotiated so as to ensure a degree of consistency across AHAs.238 ARTC 
submitted that it will negotiate KPIs with applicants prior to entering into AHAs.239 

ARTC submitted that it would not object to an Access Holder involving an Operator 
in the development of KPIs for AHAs.240 

A.1.7.3 The exercise of discretion under the HVAU and associated agreements 

ARTC submitted that it is not appropriate to apply a blanket rule to all provisions in 
the HVAU, IAHA and OSA where ARTC has discretion in the view or opinion to be 
formed or its consideration, as these are very complicated arrangements, which serve 
the needs of a different range of markets and customers and address a number of 
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different variables, including commercial, planning, operational and infrastructure 
developments.241 

ARTC submitted that there are a number of areas where it is appropriate to employ a 
reasonableness criterion and where it is appropriate to do so, ARTC has provided for 
this in the 2009 HVAU, 2009 IAHA or 2009 OSA. ARTC stated that it is also 
reviewing other discretions identified and considering whether a reasonableness 
criterion is appropriate.242 

ARTC submitted by way of examples that where decisions are to be made by ARTC 
under the OSA in a very short period of time, it is inappropriate to employ a 
reasonableness criterion which may delay and prolong the decision making and 
compliance with that decision, due to the risk of dispute. ARTC provided an example, 
that an obligation to provide reasonable notice before ARTC takes possession of the 
track is inappropriate when immediate action is required for safety reasons.243 

A.1.8 Financial modelling 

A.1.8.1 Loss capitalisation model  

ARTC submitted that it has little incentive to price excessively because excessive 
pricing would reduce the benefit of loss capitalisation. Further, ARTC states that 
excessive pricing may affect volumes and delay revenue growth, which can delay the 
recovery of prior economic losses under the loss capitalisation model, even where full 
economic cost can be achieved.244  

Despite this, to address the ACCC’s concerns, ARTC intended to develop a cap on 
annual pricing variations in Pricing Zone 3, where revenue is not constrained. The cap 
is only applicable to coal access revenue in Pricing Zone 3 intended to recover the 
variable capital component (VCC) and fixed capital component (FCC).245 

ARTC, however, did not intend for the cap to apply to capital charges associated with 
new investments (i.e. the new capital component or NCC) in Pricing Zone 3 from the 
Commencement Date to the year in which the annual pricing variation is to apply. 
ARTC stated that the extent to which new investments are commissioned and 
recovered through TOP charges will be subject to the outcomes of the RCG 
consultation process.246 The starting access prices at the Commencement Date are the 
Interim Indicative Access Charges for Pricing Zone 3.247 

Further, ARTC stated that a cap to the variation between the Indicative Access Charge 
and the Interim Indicative Access Charges cannot be incorporated.248 

A.1.8.2 Regulated asset bases  

The Use of DORC Values 
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To address the ACCC’s concerns, ARTC proposed to amend section 4.3(a)(ii) to 
specify that the ACCC’s approval is required for the DORC value for segments that 
have not been ascribed a regulatory asset value in accordance with the NSW Rail 
Access Undertaking.249 

In relation to the Dartbrook to The Gap segment, ARTC intended to roll forward the 
DORC value proposed to the ACCC to an opening asset value as at the 
Commencement Date using the formula for the roll forward of the RAB Floor Limit. 
ARTC has stated that the details of the roll-forward will be submitted as part of the 
first Annual Compliance Assessment.250 

Different RABs for new and old assets  

In accordance with the ACCC’s preliminary view, ARTC intended to use a single 
RAB for each Pricing Zone and a single WACC for the Undertaking. However ARTC 
was of the view that the WACC proposed by the ACCC did not fully recognise the 
higher risk on new investments.251 

Capital expenditure and prudency  

ARTC proposed to make amendments to section 6.4(g)(iii)(C)(i) to make it clear that 
ARTC will continue with project implementation while awaiting a decision by the 
RCG or an independent expert to determine if budget variations are prudent, and 
proposes that any expenditure incurred while awaiting the decision will be deemed as 
prudent.252  

Direct payments from Individual Applicants 

ARTC proposed to amend definitions of Out-turn revenue and Net Capex in section 
4.3 to make it clear that direct payments from individual applicants will be excluded, 
as it is not ARTC’s intention to recover return on capital contributions.253  

Apportionment of shared maintenance and capital costs 

ARTC submitted that it would remove section 6.2(f) from the HVAU (in relation to 
calculation of shared ongoing maintenance and capital cost) as it considers that the 
Pricing Principles in the HVAU will ensure ARTC does not collect more access 
revenue than the Ceiling Limits, which was the initial purpose of inclusion of this 
clause.254 

A.1.8.3 Floor and ceiling price and revenue limits 

Treatment of Ancillary Services 

ARTC submitted that it would seek to recover the Direct Cost on the Constrained 
Network for ancillary services. As such, ARTC proposed to treat ancillary services in 
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the same way as it treated non-coal for the purposes of the ceiling test compliance. 
ARTC submitted that it was not its intention to charge for services relating to the 
trading of train paths.255 

Definition of Direct Cost 

In accordance with the ACCC’s preliminary view, ARTC proposed that the definition 
of direct costs would be amended as such: 

“Direct Cost” means maintenance expenditure, including major periodic 
maintenance that varies with usage of the Network, and may include other 
costs that vary with the usage of the Network, but excluding Depreciation.256 

ARTC stated, however, that this amendment may increase Direct Cost, and non-coal 
services may recover less than Direct Cost in the future, which makes the application 
of a price cap for non-coal services more problematic.257 

A.1.8.4 Economic cost and cost allocation  

ARTC submitted that its proposed approach in relation to including interest during 
construction in the RAB includes the following features: 

� The rate of return will be used as a proxy for the cost financing; 

� Interest incurred during construction, and the capitalisation of that interest will be 
included in the RAB in the year the asset is commissioned; 

� To determine the interest on capital spend for the current year, the rate of return 
will be applied to 50% of the capital spend incurred in the current year, to reflect 
the spread of cash flows over the entire year; and 

� The amount of capital spends and interest during construction to be included in 
the RAB will be calculated according to 1 July of the year in which the assets are 
commissioned. 258  

To reflect this approach, ARTC proposed to amend the HVAU as follows: 

• amending the definition of Net Capex in section 4.3(b) and (d) to make 
it clear that capital expenditure will include interest reasonably incurred 
during construction and a capitalisation of that interest incurred during 
construction up until commissioning of the asset (to the extent that 
capital expenditure is incurred on a prudent basis); 

• amending section 4.4(g) to remove the reference to ‘including interest 
reasonably incurred during construction’ which will have the effect of 
ensuring such interest is not taken into account as an expense when 
determining the costs of Additional Capacity relevant to the Economic 
Cost of a section 6; and 
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• amending section 4.4(c) and (f) to include capitalised interest during 
construction in the asset base. 

• including a new section 6.4(g)(v)(C) that requires, where a project is 
delivered after the latest of the date for delivery in the timetable 
provided under section 6.4(d)(ii)(E) or any delivery date forming part of 
an endorsed variation under section 6.4(g)(i)(D) or any delivery date 
determined by the Independent Expert or the ACCC as applicable, then 
any interest during construction related to the period between that date 
and actual delivery will not be deemed as prudent.259 

ARTC further stated that these changes were desirable for the following reasons: 

“… will have the effect of ensuring ARTC does not double count interest 
incurred during construction, nor does it recover interest during construction 
incurred in relation to capital expenditure that is not prudent, nor any delay in 
delivery resulting from ARTC management that is not prudent.” 260 

A.1.8.5 Return on capital (WACC) 

Impact of proposed rate of return on ARTC 

In considering the WACC, ARTC’s submission raised the concern that the proposed 
rate of return by the ACCC was 225 basis points below the low end of the range 
proposed by ARTC. ARTC states that the average level of Interim Indicative Access 
Charges for 2010 remained at similar levels to the access pricing applied under the 
NSW Rail Access Undertaking in 2009, based on the rate of return proposed by 
ARTC (10.29% real pre-tax for EWACC and 10.54% real pre-tax for IWACC). If the 
WACC in the draft decision was to be applied, the estimated decline of the average 
level of access pricing on the constrained network would be 15% or 20c/tonne.261  

ARTC further submitted that the effect of underestimating the WACC (high risk of 
underinvestment and low benefit from reduced pricing) is potentially worse than the 
effect of overestimating it (higher pricing and possible overinvestment is not as costly 
compared to benefit of increased likelihood that investment will occur).262 

Calculation of debt margin 

ARTC commissioned Synergies Economic Consulting (Synergies) to consider an 
alternative methodology to determine the appropriate cost of debt proxy to determine 
the debt margin. Based on Synergies’ recommendation, ARTC proposes an alternative 
to extrapolate the 10 year rate based on the difference between the 5 year rate and 7 
year rate.263 

Synergies imply that Bloomberg provides a more robust estimate of the debt margin 
than CBASpectrum, as CBASpectrum is only available to CBA customers and not 
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readily accessible. Further, Synergies consider that, the method that CBASpectrum 
uses to construct its yield curve from shorter yield curves is not known.264  

Synergies submitted that the ACCC’s approach to calculating the debt margin by 
adding the difference between a 7 year and 10 year AAA rated bond to a 7 year BBB 
rated bond could be problematic. Synergies state that this is because it is uncertain if 
Bloomberg will continue to publish ratings for 10 year AAA yields following the 
cessation of the Commonwealth Government guarantee on 31 March 2010.265 

Alternatively, Synergies proposed a simple linear extrapolation of the 10 year BBB 
yield based on the difference between the 5 year and 7 year BBB curve. Comparing 
the result of the proposed extrapolation to that of the AER’s method using AAA 
yields, Synergies conclude that the average difference in yields is minimal.266 

Value of gamma 

ARTC submitted that substantial uncertainty still existed surrounding the value of 
gamma, and cited IPART’s decision to retain a range of gamma of 0.3 to 0.5, which 
was made with knowledge of the AER’s decision to set gamma at 0.65. ARTC did not 
consider reliable evidence existed to support a value of gamma more than 0.5. A 
gamma value of 0.5 was considered by ARTC to be appropriate for consistency’s 
sake, as the Interstate Access Undertaking also applied a gamma value of 0.5.267 

In relation to the payout ratio, Synergies submitted that only the Hathaway and 
Officer (2004) study268 was consistent with the Monkhouse definition of the payout 
ratio, and that Lally (2002)269 only estimated the payout ratio from financial 
statements which were likely to be very different to the actual credits created and 
distributed. Synergies also questioned the assumptions behind Handley (2009) in 
relation to the distribution of free cash flows and reinvestment of retained cash flows 
which earn the firm’s cost of capital. In addition, Synergies regarded Officer (1994) 
as only requiring a constant payout ratio, and did not imply that a 100% payout ratio 
was required. Based on this evidence, Synergies considered that the appropriate 
payout ratio was 71%.270 

In relation to the utilisation rate or theta, Synergies cited Skeels’ review of the SFG 
study, an extension of the original Beggs and Skeels (2006). Skeels concluded that the 
revised theta estimate of 0.23 that SFG submitted represented the ‘most accurate 
estimate currently available.’ Synergies therefore asserted the maximum value of 
theta is 0.37, if sole reliance was to be placed on Beggs and Skeels (2006). Also, 
Synergies considered that Handley and Maheswaran (2008) should be excluded from 
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consideration for a number of reasons, among which were the measurement of face 
value instead of market value, and not accounting for the risk borne by investors to 
earn dividends.271 Given the above considerations, Synergies maintained its view that 
a reasonable estimate of gamma was zero.  

Market risk premium  

ARTC was not convinced that global financial markets have recovered to a level of 
substantial stability, and cited the AER’s decision in February 2010 to adopt a market 
risk premium of 6.5 per cent. In addition, ARTC considers that the compulsory review 
after 5 years will represent a more appropriate point at which an assessment can be 
made about stability.272 

In the Draft Decision, the ACCC agreed that general market conditions may justify an 
increase in the MRP, however, considered the question is whether current economic 
conditions can be considered stable. Synergies provided citations from the World 
Bank, the Reserve Bank of Australia, the Federal Reserve and the Federal Treasurer 
to refute the ‘stable market’ claim. Citing the recent decision of the AER in February 
2010, Synergies concluded that at a minimum the MRP value should be selected from 
the mid-point of a range of 6 per cent and 7 per cent.273 

Asset beta 

ARTC took the view that the proposed asset beta by the ACCC did not adequately 
reflect the risks borne by ARTC. A summary of ARTC’s arguments are as follows: 

� Investors take a long term view in making investment decisions. The ACCC’s 
demand and pricing considerations appear to be short, and have not addressed the 
potential impact of climate change on long-term outlook for coal. ARTC cites that 
NSWMC financial modelling shows that if the emissions trading scheme were to 
be introduced, 11 mines will close in NSW between now and 2015.  

� Investors who make complementary investments also have concerns regarding the 
stranding risk associated with their investments. Investors expect higher returns on 
their investment in other unregulated parts of the coal supply chain, and this 
would have been reflected in commercial arrangements.  

� Although the capital expenditure approval process ensures investment is 
incorporated into the RAB, stranding risk relates to ability to recover investment 
in the long run. ARTC is not guaranteed recovery unless coal volumes and access 
pricing are such that generated revenue is sufficient. 

� Long term TOP contracts only guarantee the recovery of costs associated with 
assets in existence at the time of contract execution and do not guarantee that 
volumes underpinning future investment will materialise. Therefore future 
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revenues are exposed to the market during and beyond the term of the contracts 
and the regulatory period.  

� The loss capitalisation approach addresses the impact of truncation of returns, 
which is a regulatory risk. It does not influence long term coal demand and pricing 
and so does not reduce stranding risk.  

� The lower asset lives will reduce stranding risk only to the extent that they are 
conservative, but this is not clear to ARTC. The asset lives result from the higher 
forecasts of volume throughput that currently exists compared to those 
underpinning historical estimates.274 

In conclusion, ARTC submitted that an asset beta of 0.5 is not considered 
conservative in light of the above factors, and even if it were, a gamma value of 0.65 
eliminated any conservatism. Therefore, ARTC proposed to use an asset beta of 
0.55.275 

Synergies’ submission addressed three key issues, namely the ACCC’s preferred 
range of asset beta, issues regarding ARTC’s stranding risk, and a methodology to 
quantify asymmetric risk.  

In relation to the ACCC’s proposed lower bound asset beta of 0.40, Synergies 
submitted that: 

� The comparison to electricity distribution network service providers (DNSPs) was 
unsuitable. The ACCC should undertake a more detailed evaluation of the of the 
differences and similarities between ARTC and DNSPs based on first principle 
analysis; and 

� It is unclear why the lower bound beta estimate (0.40) for ARTC was selected 
from below the mid-point of the range of electricity network betas (0.30 – 0.55) 
when the ACCC considered that electricity businesses are ‘marginally less risky’ 
than ARTC.276 

With regards to the ACCC’s proposed upper bound asset beta of 0.50, Synergies 
considered that: 

� It is not clear why the ACCC referenced the upper bound to the QCA 2005 
decision, when the ACCC determined that the Central Queensland Coal Network 
is similar to ARTC’s Hunter Valley Network; and 

� Reliance should not be placed on QCA’s decision for the following reasons: QCA 
solely relies on electricity businesses as comparators for QR Network, and QCA 
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proposed reductions to beta based on factors that were not previously taken into 
account (such as stranding risk) or considered as having little impact.277    

Synergies agreed with ARTC’s rationale that ARTC is exposed to material stranding 
risk. In addition, Synergies also stated that take or pay (TOP) provisions and the 
ability to seek capital contributions from access seekers did not alone mitigate the 
stranding risk, as TOP contracts needed to be successfully negotiated with producers 
before they could actually be assumed to reduce ARTC’s risk.278 

In terms of quantifying the asymmetric risk, Synergies proposed a methodology that 
involved:  

1. identifying the risks that would not normally be faced by a non-regulated 
business;  

2. assessing correlation between risks and probability of occurrence;  

3. investigating possible mitigation strategies – i.e. contracting out of the risk; 

4. estimating the compensation for bearing such risks; and  

5. using a stochastic simulation to estimate the consequence of the risks.  

6. the value of the consequence of the risks could then be included in the cash flows. 

However, Synergies submitted that in the absence of an adjustment to cash flows due 
to time constraints, an uplift to the asset beta was warranted. Synergies also 
maintained their view that the asymmetric consequences of error need to be 
considered and suggest an estimate above the mid-point of a reasonable range.279 

Other issues 

Other relevant issues outlined in ARTC’s submission included: 

� A proposed gearing level of 52.5% – ARTC consider that this gearing level is 
appropriate, given the choice of the midpoint of the range for the other 
parameters;280 

� Amending section 4.7(a) to replace ‘comprise’ with ‘include’;281 

� Removal of section 4.7(d) and (e) which address the annual reset of rate of return 
and cost of debt;282 

� Removal of words ‘if necessary’ in review of rate of return every 5 years;283 
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� Exclusion of the ‘convenience yield’ proposed by ARTC in 2009;284 

� Calculation of debt issuance costs to the order of 9.5 bps;285 and 

� Calculation of equity raising costs to the order of 3 per cent of the minimum 
external equity capital required.286 

A.1.8.6 Return of capital (depreciation) 

In relation to section 4.6, addressing return of capital, ARTC has proposed to make 
the following amendments to address the ACCC’s concerns: 

� Section 4.6(b) will be amended to make it clear that the ACCC will approve 
average remaining mine life in all cases; 

� Remove the words “Hunter Valley” from 4.6(b)(i) to reflect that only all mines 
that use the Network will be included; 

� Review data used by Booz & Co and update estimates to correct for clear errors 
identified by Marsden Jacob Associates that can be confirmed by ARTC; and  

� Make the 5 year review compulsory by removing the words ‘if necessary’ from 
section 4.6(c).287 

A.1.8.7 Unders and Overs accounting and Annual Compliance Assessment 

Content of ARTC Annual Compliance Report  

ARTC proposed that Section 4.9 will be amended to provide documentation in 
accordance with the requirement in relation to the nature, level of detail and timing 
prescribed in a schedule to the HVAU.288  

The ACCC’s regard to submissions of industry participants  

ARTC cited Clause 5(c) in Schedule 3 in the NSWRAU, which stated that IPART 
may have regard to the submissions of users to the consultation process, but not 
otherwise have regard to submissions of users which are inconsistent with such 
submissions. 289 

ARTC raised a concern that it would be contrary to the intent of enabling industry 
control of the investment program, if the ACCC could determine that certain capital 
expenditure should not be included in the RAB despite RCG endorsement. ARTC 
considers that it would be critical that industry participants are not able to dispute 
capital expenditure in the RAB which has already been endorsed by the RCG. 290  
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Consequently, ARTC proposed to amend section 4.9(iii)(b) to specify that while the 
ACCC may have regard to submissions made by stakeholders, expenditure that has 
been endorsed by the RCG cannot be re-examined by the ACCC as part of the Annual 
Compliance Assessment.291 

Definition of ‘industry efficient’ 

ARTC was of the view that its definition of industry efficient is consistent with 
common industry practice, and cites a few examples including the WA Rail Access 
Regime, QR Network Access Undertaking and National Gas Rules. ARTC submits 
that if ‘industry efficient’ is unclear to the ACCC and its stakeholders, ARTC is open 
to using the term ‘efficient’, but considers that the definition of ‘efficient’ will have 
regard to normal rail industry practices and benchmarks.292 

Use of out-turn operating expenditure  

ARTC detailed IPART’s ex-post assessment of the efficiency of ARTC’s operating 
expenditure, which usually occurs following a review of stakeholder submissions. 
ARTC submitted that this approach increases uncertainty for ARTC, and is willing to 
explore an alternative in which allowable expenditure can be approved on an ex-ante 
basis, requiring only scope and cost deviation to be reviewed on an ex-post basis. 
Even with such an approach, ARTC did not consider the use of ‘out-turn operating 
expenditure’ as inappropriate.293  

In relation to vesting of compliance powers with the ACCC, ARTC was unclear as to 
why section 4.9(b)(ii) is insufficient to empower the ACCC to undertake such an 
assessment.294 

A.1.9 Pricing principles 

A.1.9.1 Determination of the Indicative Services  

ARTC submitted to the ACCC that it is unnecessary to provide for arbitration of 
disputes by the ACCC as the charges and train types will have been approved by the 
ACCC. ARTC also submits that it is unnecessary to specify that pricing will apply to 
all coal services because non-indicative charges will be linked to indicative 
charges.295  

In response to the ACCC’s concerns outlined in the Draft Decision regarding the 
annual review of the Indicative Access Charges, ARTC clarified that:  

ARTC’s annual review of Indicative Access Charges will not extend to a review of 
Indicative Service descriptions. The assessment of an Indicative Service is a long term 
view and it is important that industry has certainty as to the Indicative Service. This 
certainty is necessary for long term investment decisions.296 
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Where a review of the service descriptions is necessary, ARTC proposed to follow the 
same process as in determination of the efficient train configuration outlined above.297  

A.1.9.2 Cap on maximum annual increase in Indicative Access Charges 

ARTC regarded the ACCC’s suggested cap on the annual increase in Indicative 
Access Charges as problematic for the following reasons:  

Introducing a pricing cap is inconsistent with the RCG endorsement process 
put forward by ARTC (with the support of industry) in section 6 of the 
HVAU. ARTC cannot commit to a pricing cap when its major cost (the cost 
associated with capital expenditure in the construction of Additional 
Capacity) is controlled by producers. As noted in section 11.3.4, around 80% 
of the forecasted increase over the term of the HVAU in Full Economic Cost 
(which, along with volume, governs the level of constrained pricing in Pricing 
Zone 1 and Pricing Zone 2) results from an increase in the capital charge 
associated with new investments over the period. Producers can either have 
the ability to determine ARTC’s capital expenditure or ARTC can retain 
control and certainty over its costs including capital expenditure and 
producers can obtain the benefit of a price cap. 

Access Holders’ TOP commitments are not open ended - their commitment 
does not justify the introduction of a long term pricing cap. An Access 
Holder’s commitment to TOP Charges is limited to existing capacity and an 
Access Holder’s obligation to pay TOP Charges in respect of new capacity 
only arises when that Additional Capacity is built which is dependent on 
RCG endorsement of the project creating the Additional Capacity. 

A pricing cap would also place the wrong incentives on ARTC and jeopardise 
ARTC’s commitment to the creation of Additional Capacity. Where it is not 
certain that ARTC will be able to recover the costs associated with the 
creation of Additional Capacity through increased charges, ARTC will be 
unlikely to commit to creation of new capacity. While loss capitalisation 
provides a mechanism for ARTC to recover its investment costs in the long 
run (if the market permits) it does not guarantee recovery. 

ARTC already faces significant constraints on its ability to increase Indicative 
Access Charges due to the application of the Ceiling Limit and the 
application of ACCC arbitration when two thirds of access holders dispute the 
Indicative Access Charges notified by ARTC. Moreover, both the IAC and 
the IIAC are approved by the ACCC.298 

ARTC proposed the following mechanism to provide increased certainty for access 
holders subject to long term TOP contracts:  

� For existing assets, Indicative Access Charges are initially subject to ACCC 
approval, and subsequently restricted by ceiling limits and dispute resolution 
processes.  

� For future investment, ARTC proposes to provide 10 year pricing forecasts 
based on forecasts of expected volume, and the scope and cost of capacity 
investments. This will ensure access holders are informed as to the ‘most 
likely outcome’ and will reduce asymmetry of information between access 
holders and ARTC. 

                                                 
297  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 114.  
298  ARTC, Response to the ACCC Draft Decision, 31 March 2010, p. 116. 



 56 

� ARTC would also provide pricing forecasts to RCG to inform investment 
decisions.299  

A.1.9.3 Determination of Indicative Access Charges  

ARTC submitted that limiting Indicative Access Charges to within a certain 
percentage of the Interim Indicative Access Charges was problematic for the 
following reasons: 

ARTC will not control the level of investment (capital expenditure) in the 
Network. This will be determined by the RCG in accordance with the process 
set out in section 6. Around 80% of the forecasted increase over the term of 
the HVAU in Full Economic Cost (which, along with volume, governs the 
level of constrained pricing in Pricing Zone 1 and Pricing Zone 2) results 
from an increase in the capital charge associated with new investments over 
the period. Without certainty of its costs, ARTC cannot commit to provide 
pricing certainty for access holders. 

ARTC does not know what the efficient train configuration will be. As set out 
in section 4.16(b) of the HVAU, ARTC and the HVCCC will be unable to 
determine this until appropriate modelling tools are available and the 
necessary input information for such tools is available. This assessment is 
also subject to consultation with industry and approval by the ACCC.300 

ARTC further submitted that it does not know what the efficient train configuration 
will be, and submitted that since less-efficient existing services will continue for some 
time, it needs the ability to differentiate prices in order to encourage desired 
behaviour. ARTC also considered that such a limit is unnecessary because any price 
shocks will be subject to ACCC approval prior to their implementation, and as overall 
revenue will still need to satisfy the ceiling test, average price levels will be unlikely 
to increase.301  

A.1.9.4 Explicit powers to reconfigure train paths  

ARTC submitted that including an explicit power enabling it to require access holders 
to reconfigure trains where the reconfiguration would significantly increase coal chain 
throughput would be problematic for the following reasons:  

� access holders require time to invest in new locomotives and wagons which is 
unavailable due to ARTC’s promise not to change the basis of its pricing for 
five years;  

� such power will impose excessive risk on above rail operators and coal 
producers;  

� it is unlikely ARTC would ever exercise this power given the significant 
consequences to access holders and the likelihood of dispute, which therefore 
would render the power practically ineffective;  

� the requirement that parties not be made materially worse off would be met 
only in situations where the coal chain capacity impact would be minor; and   
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� efficient train type has not yet been established.302  

A.1.9.5 Structure of charges for Non-Coal  

ARTC submitted that in some situations pricing for Non-Coal will necessarily be 
higher than Coal on a c/gtkm basis, due to the variable nature of maintenance and 
capacity costs for Non-Coal. A price cap for Non-Coal at the full economic cost paid 
by Coal access holders is therefore problematic. ARTC proposed to include a cap per 
path where Non-Coal users are charged at the average Coal price on the basis of 
proportionate capacity consumption.    

A.1.9.6 Indicative Access Agreement for Non-Coal  

ARTC proposed that Non-Coal access seekers will be entitled to the Interstate TAA 
terms and conditions of access, adjusted for specific circumstances of the Hunter 
Valley including the Tier 1 provision for capacity shortfall.303     

A.1.9.7 Charge differentiation  

ARTC proposed to amend section 4.14 of the HVAU to set out the basis on which 
charges for both coal and non-coal users will be differentiated.304 

ARTC has proposed to remove the reference to ‘credit risk’ and ‘potential for growth’ 
from the list of factors it will have regard to with respect to charge differentiation for 
Coal users. However, ARTC submitted that these factors are still required for Non-
Coal users. ‘Credit risk’ is proposed to be a necessary factor because security is not a 
precedent for Non-Coal access agreements based on the Interstate TAA. ARTC 
regarded ‘potential for growth’ as a necessary factor to maintain consistency with the 
Interstate Network for Non-Coal usage.305  

A.1.9.8 Limits on Charge differentiation  

ARTC submitted that it will not typically be able to determine the marginal cost of a 
mine’s production due to sunk investment and therefore it would be inappropriate to 
require ARTC to inquire into the marginal cost of a mines production prior to 
determining  the applicable access charges. ARTC has proposed, however, to amend 
section 4.15 to make it clear that ARTC will not differentiate between Applicants on 
the basis of their marginal costs of production to the extent that the marginal costs of 
production are known to ARTC.306.  

A.1.9.9 Pricing Constraint for non-Indicative Services  

ARTC did not consider it necessary to introduce a price constraint for non-Indicative 
Services as ARTC will be restricted by the reference to Indicative Access Charges in 
the bases for differentiation and the threat of arbitration. ARTC references the ACCC 
decision on the Interstate Access Undertaking pricing constraint to justify its decision: 
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Thus clause 4.6(c) may have the effect of capping the indicative prices for 
those other services currently covered by ARTC’s pricing schedule.307 

A.1.9.10 Interim Indicative Access Charges  

ARTC proposed to provide Interim Indicative Access Charges in a revised 
Undertaking, and does not consider it necessary that information on the calculation of 
the Interim Indicative Access Charges should be included in the Undertaking, stating 
that this information will be provided to the ACCC and “there is no benefit in 
including this level of detail in the HVAU”.308  

ARTC did not consider it necessary to provide a firm range for the Indicative Access 
Charges in relation to the Interim charges due to cost uncertainty facing ARTC and 
the ambiguity surrounding the efficient train configuration. ARTC also considered 
that it would not make sense to include an explicit provision for dispute and 
arbitration because the Indicative Access Charges and descriptions will have been 
approved by the ACCC.309  

A.1.9.11 Capacity Reservation  

ARTC proposed to amend the last sentence of section 5.2(b) of the Undertaking to 
make it clear that the Reservation Fee will be reduced to the extent of any Access 
revenue received in relation to the utilisation of Access rights during the period less 
the Direct Cost associated with that utilisation. Further, the amendment will also 
specify that the Reservation Fee would only be payable from the date that the future 
Capacity exists for use.310 

ARTC also proposed to modify the Capacity reservation provisions to make it clear 
that Capacity that is not reserved will be sold before the reserved Capacity to avoid 
disputes, as well modifying section 5.2(a) to allow for future Capacity to be reserved 
prior to the usage of the Applicant.311  

A.1.9.12 Capping TOP charges  

ARTC considered that it is inappropriate and unworkable to put in place a maximum 
cap on the annual increase in Indicative Access Charges. ARTC intends to develop a 
price cap in relation to access revenue associated with recovery of operating 
expenditure and the capital charge associated with existing assets as at the 
Commencement Date in Pricing Zone 3. This is intended to separately address the 
ACCC’s concerns in relation to price certainty under the application of the loss 
capitalisation where the building blocks revenue ceiling does not act to constrain 
revenue (i.e. prior economic losses have not been recovered).312 

ARTC intended to provide 10 year forecasts of contracted volumes, operating 
expenditure and capital expenditure to reduce the asymmetry of information.313  
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A.1.9.13 The True-Up Test  

ARTC stated that it is considering definitions for the Network Path Capability and 
Tolerance Cap components of the True-up test.314  

Regarding the ACCC’s view that ARTC should be obligated to waive TOP charges 
for paths not provided due to ARTC actions, ARTC submitted that it needs discretion 
in this matter because ‘high’ maintenance months may be balanced by subsequent 
‘low’ maintenance months. ARTC also submitted that where maintenance exceeds 
assumptions, access holders will receive a True-up test rebate, therefore, to waive 
charges could result in ‘double dipping’.315  

ARTC submitted that it may waive TOP charges where ARTC’s actions affect 
individual access holder(s) without affecting others in the zone, or necessarily failing 
the true up test.316  

A.2 ARTC 2010 HVAU Submission (Explanatory guide 
September 2010) – Key changes to the 2010 HVAU 

A.2.1 Greater recognition of passenger priority obl igation (section 
1.1)317 

ARTC has made the following amendments to section 1.1(d) and (g) of the 2010 
HVAU: 

� section 1.1(d)  to explicitly refer to ARTC’s obligations regarding passenger 
priority set out in the Transport Administration Act 1988 (NSW); and  

� section 1.1(g) to explicitly recognise that the Network is used by non-coal traffic. 

A.2.2 Recognition of coal chain principles (section  1.3 and 2.3(b)) 318 

ARTC submits that following discussions with stakeholders, ARTC understand that 
the reference to a Long Term Solution would be unsatisfactory. 

Accordingly, ARTC has instead recognised in section 1.3 of the 2010 HVAU the 
following key coal chain principles: 

� the long term certainty of access to a contracted portion of coal capacity sought by 
coal producers 

� the availability of a reliable process through which track capacity can be 
negotiated 

� the development of a set of System Assumptions to apply across the Coal Chain 
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� alignment between track capacity and coal terminals at Port of Newcastle 

These principles will also be taken into account when ARTC carries out its five year 
review of the HVAU under section 2.3 of the 2010 HVAU. Further, ARTC has 
provided under 1.5(b) of the 2010 IAHA that all Tier 1 provisions are to be 
interpreted by reference to these principles. 

A.2.3 Consultation with the HVCCC 

A.2.3.1 HVCCC/ARTC consultation obligations (section 3.2 etc and Schedule F) 319 

ARTC submits that it has included in Schedule F of the 2010 HVAU a set of 
principles that ARTC will use its best endeavours to follow when consulting with the 
HVCCC. 

� ARTC will request the HVCCC to provide ARTC with its view by a specified 
date, as reasonably determined by ARTC 

� Where HVCCC provides its view by the notified date, ARTC will consider that 
view in good faith 

� Where ARTC disagrees with the view and there is sufficient time for the HVCCC 
to reconsider its view, ARTC will provide its reasons and request HVCC to 
reconsider its view by a specified date 

� Where the HVCCC provides its revised view by the notified date, ARTC will 
consider the revised view expressed by the HVCCC in good faith 

ARTC submits that these principles will apply to a proposed obligation to consult 
with the HVCCC under 2010 HVAU and 2010 IAHA when a specific process is not 
identified. 

With regard to any divergence in views between HVCCC and ARTC, ARTC 
considers the requirement to provide written reasons to affected Access Holders to be 
an additional administrative burden and is inconsistent with the need to have a central 
coordinating body for the purpose of consultation. 

A.2.3.2 Obtaining HVCCC view on Coal Chain Capacity impact (section 5.1, 6.1, 
6.2)320 

ARTC submits that where the 2010 HVAU requires ARTC to seek HVCCC’s view 
on the impact of a proposal on Coal Chain Capacity (section 5.1, 6.1 and 6.2), the 
following steps will apply: 

� ARTC will seek the HVCCC’s view as to whether the proposal will have an 
impact on Coal Chain Capacity; 

� Where HVCCC provides its view/recommendation within 20 Business Days or 
such other time as agreed with ARTC, ARTC will consider the view expressed by 
the HVCCC in good faith; 
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� Where ARTC disagrees with the view and there is sufficient time for the HVCCC 
to reconsider its view, ARTC will provide its reasons and request HVCC to 
reconsider its view by a specified date 

� Where the HVCCC provides its revised view/recommendation within the 
specified timeframe, ARTC will consider the revised view of the HVCCC in good 
faith. 

A.2.4 Certainty of terms and conditions and introdu ction of Tier 1 
(mandatory provisions) (section 3.14 and Schedule A ) 

ARTC has made a number of amendments to section 3.14 and Schedule A in the 2010 
HVAU regarding the availability of the different forms of access agreement set out in 
section 3.14 and the certainty of terms and conditions to be included in those access 
agreements. 

Section 3.14(b) makes it clear that an applicant is entitled to any of the relevant forms 
of access agreement set out in section 3.14, provided the applicant meets the 
applicable conditions as set out in that section.321 

A.2.4.1 Export coal access rights (section 3.14(b))322 

ARTC will offer an applicant seeking access rights to transport coal to the Port of 
Newcastle: 

� the 2010 IAHA if the applicant is seeking Indicative Services and satisfies the 
Network Exit Capability requirement and the specific prudential requirements 
identified in section 3.14(b)(i)(A) 

� an updated AHA which will include all those provisions identified as Tier 1 
(mandatory) provisions in Schedule A:1 of the 2010 HVAU, as well as the Tier 2 
(negotiable) provisions, unless both parties agree otherwise 

� an access agreement based on the terms and conditions made available to another 
applicant, as published on ARTC’s website. It must include those clauses from the 
2010 IAHA identified as Tier 1 (mandatory) provisions in Schedule A:1. 

ARTC submits that Tier 1 provisions identified by ARTC in Schedule A:1 is 
consistent across all AHAs with coal producers seeking to transport coal to the Port of 
Newcastle and cannot be amended by negotiation. 

ARTC has identified the following provisions that need to be consistent for all export 
coal producers as Tier 1 (mandatory) provisions in Schedule A:1: 

� 2010 IAHA clause 1.5: Tier 1 (mandatory) provisions; 

� 2010 IAHA clause 11.1(b)(iii): variation of a Train Path for the purposes of 
maximising the use and reliability of the Network; 
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� 2010 IAHA clause 15: Confidentiality; 

� 2010 IAHA clause 16.5: Treatment of Traded Path Usages 

A.2.4.2 Domestic coal access rights (section 3.14(b))323 

ARTC submits that the following provisions identified as Tier 1 (mandatory) 
provisions will not need to be included in domestic coal agreements. They will be 
identified as Tier 2 (negotiable) provisions for ‘domestic coal’ agreements and will 
therefore be addressed in the access holder agreement unless the parties agree 
otherwise. 

� 2010 IAHA clause 3.1: Grant of Train Paths for transport of coal; 

� 2010 IAHA clause 3.3: Tolerance; 

� 2010 IAHA clause 3.14: Network Exit Capability requirement; 

� 2010 IAHA clause 11.4: Removal of paths for under-utilisation; 

� 2010 IAHA clause 15: Confidentiality; and 

� 2010 IAHA clause 16.5: Treatment of traded Path Usages 

� 2010 IAHA Train Path Schedule: Clause 4.1 (Network Exit Capability Condition 
Precedent; and Clause 4.2: Removal of Path Usages for failure to satisfy Network 
Exit Capability Condition Precedent). 

A.2.4.3 Non-coal access rights324 

In response to the Draft Decision, ARTC submits that applicants for Non-Coal Access 
Rights will be given an access agreement which is based on the terms and conditions 
set out in the Interstate Indicative Track Access Agreement, adjusted to take into 
account the specific circumstances of the Hunter Valley network. 

In particular, section 3.14(c) of the 2010 HVAU lays out how the terms and 
conditions in the Interstate TAA will be adjusted: 

� the network will be amended to cover the Hunter Valley network rather than the 
Interstate network; and 

� the Tier 1 (mandatory) provisions for Non-Coal Access Rights identified in 
Schedule A:2 must be incorporated into the access agreement. The only Tier 1 
(mandatory) provisions for Non-Coal Access Rights that ARTC has identified are 
the Capacity Shortfall provisions 
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A.2.5 Definitions of revenue and Ancillary Services  (section 4.2) 325 

ARTC submits that the critical ancillary services charges are not separate from the 
access charges and the services which ARTC must provide are included in the price. 
With regard to ACCC’s example of a charge on trading, ARTC submits that the 
ability to trade Access Rights is necessary to enjoy those rights and the costs involved 
are already part of the price and recovered through the ceiling cost. Operators for 
ancillary train movements will not be carrying coal and will be treated the same as 
non-coal for pricing and ceiling test compliance. 

ARTC proposes to amend the definition of “Out-turn Revenue” in the 2010 HVAU to 
mean the “total Access revenue earned by ARTC…” to addresses the ACCC’s 
concern that only earnings from charges levied for ancillary services which are 
necessary to gain access to the Network are captured within the revenue model in the 
2010 HVAU. 

A.2.6 Loss capitalisation (section 4.3) 

A.2.6.1 Single RAB and Rate of Return (section 4.3) 326 

ARTC submits that the 2010 HVAU has adopted a single RAB for each Pricing Zone, 
a single WACC for the Network, and a single estimate of remaining mine life for the 
Hunter Valley coal network. However ARTC has left provision in the 2010 HVAU 
for different estimates if appropriate at some future time. 

ARTC also submits that Rate of Return in section 4 of the 2010 HVAU is the relevant 
form that should be used when applicable. 

A.2.6.2 RAB Roll Forward Formula 327 

ARTC submits that in section 4.3(a) of the 2010 HVAU, ARTC has made a 
consequential amendment to the roll forward formula to clarify that capitalised 
economics losses will also include a return on Net Capex incurred during the year. 
The return is calculated for half of that year, (i.e. the expenditure is deemed to have 
been incurred on 1 July). 

ARTC also submits that any roll forward undertaken prior to the commencement of 
the 2010 HVAU in order to determine the initial RAB will be undertaken in 
accordance with the asset valuation roll forward principles in the NSW RAU as at 
August 2010, or as otherwise agreed between ARTC and IPART. 

A.2.6.3 Zone 3 Price Cap (section 4.2(d)) 328 

ARTC submits that it has proposed a cap on the annual pricing variation of 25% in 
any one year in Pricing Zone 3 in section 4.2(d) of the 2010 HVAU. While section 
4.2(d) is not explicitly identified as applicable to Pricing Zone 3, it is only in Pricing 
Zone 3 that the applicable RAB will likely be greater than the applicable RAB floor 
limit. 

                                                 
325  ARTC, 2010 HVAU Explanatory Guide, 7 September 2010, p. 10-11. 
326  ARTC, 2010 HVAU Explanatory Guide, 7 September 2010, p. 11. 
327  ARTC, 2010 HVAU Explanatory Guide, 7 September 2010, pp. 11-12. 
328  ARTC, 2010 HVAU Explanatory Guide, 7 September 2010, p. 12. 



 64 

A.2.7 Costs to be efficient (section 4.4(b)) 329 

ARTC submits that section 4.4(b) of the 2010 HVAU specifies how efficiency in the 
context of ARTC’s costs in the Hunter Valley should be assessed 

This efficiency ‘test’ applies to the costs incurred by ARTC as Segment Specific 
Costs, Non-Segment Specific Costs, any costs applicable to Additional Capacity and 
the determination of Operating Expenditure (Opex) included in the roll forward of the 
RAB. 

A.2.8 Treatment of interest incurred during constru ction (section 
4.3) 330 

ARTC submits that it has made a number of amendments to section 4 to clarify how 
IDC is to be capitalised and included in the RAB in the year the asset is 
commissioned: 

� Section 4.3(a) and (b): IDC is included in the definition of Net Capex, where IDC 
is calculated up until 1 July (half year) in the year of commissioning; 

� Section 4.4(a)(iii) (previously 4.4(c) in the 2009 HVAU): the value of the 
Segment Specific Assets will be determined in accordance with section 4.3(b) 
which provides that IDC is included in the definition of Net Capex; 

� Section 4.4(a)(vi) (previously 4.4(f) in the 2009 HVAU): in determining an 
allocation of a return on Non-Segment Specific Assets, the value of the Non-
Segment Specific Assets will include capitalisation of interest costs incurred 
during construction up until commissioning of the asset, capitalised at the time of 
commissioning and determined by reference to the relevant (approved) form of 
the rate of return; 

� Section 4.4(a)(vii) (previously 4.4(g) in 2009 HVAU): removal of the reference 
‘including interest reasonably incurred during construction’; 

� Section 6.4(g)(v): clarification that: 

� Where a project is delayed and is delivered after the latest approved or 
endorsed delivery date, then any IDC for the period between the latest 
approved or endorsed date and the actual delivery date will be deemed 
not Prudent; 

� Where, however, a project has a delivery timeframe of more than 12 
months and the RCG consents to a stage delivery of a project, any 
capital expenditure and IDC associated with that stage will be 
capitalised and incorporated in the RAB in the year of completion of 
that stage (section 6.4(g)(v)(B)). 

ARTC submits that these changes will have the effect of ensuring ARTC does not 
double count interest incurred during construction, nor will ARTC recover interest 
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during construction in relation to capital expenditure which is not Prudent, nor any 
delay in delivery resulting from ARTC management which is not Prudent. 

A.2.9 Treatment of capital contributions (section 4 .3, 4.8(b)(iii) & 
6.2(f)) 

A.2.9.1 Equitable treatment between access holders and ARTC 331 

ARTC submits that a number of changes has been made to section 6.2(g) of the 2009 
HVAU (now 6.2(f) of the 2010 HVAU) and included a new section 6.2(G), in order to 
provide greater clarity and certainty around how Capital Contributions will be treated. 
ARTC submits that it has made these changes in order to substantially increase 
certainty around: 

� recovery of a capital contribution made by an Applicant or Access Holder 
(contributor); 

� ARTC pricing in relation to Additional Capacity made available through a Capital 
Contribution; 

� treatment of other users of that Additional Capacity including the addition of a set 
of principles for dealing with cost recovery and pricing; and 

� allocation of Additional Capacity made available through assets funded by a 
Capital Contribution. 

Specifically, ARTC has incorporated at section 6.2(g) of the 2010 HVAU a set of 
principles that seek to ensure an equitable form of reconciliation is achieved: 

a) ARTC is no worse off as a result of Additional Capacity made available through 
assets funded by a Capital Contribution (Contributed Assets); 

b) Only Capital Expenditure that is Prudent will be included in the RAB for pricing 
purposes and shared equitable among users in the relevant Pricing Zone; 

c) Subject to paragraph (a), the resulting additional Access revenue collected through 
ARTC Charges will be allocated between ARTC and the Contributor such that 
cost recovery on assets funded by ARTC and Contributed Assets are equitable; 

d) The Contributor cannot achieve cost recovery higher than the approved Rate of 
Return on Contributed Assets; 

e) As the cost of the Contributed Assets is recovered from all users in the Pricing 
Zone, no priority in the allocation of Additional Capacity made available through 
the assets for the Contributor will apply; 

f) Where Capital Expenditure is incurred through a Capital Contribution that is not 
Prudent, ARTC Charges will not recover any capital cost associated with that 
Capital Expenditure, except where another Access Holder elects to use the 
resulting Additional Capacity, considered not Prudent. In this case, the charge for 

                                                 
331  ARTC, 2010 HVAU Explanatory Guide, 7 September 2010, pp. 14-15. 



 66 

that use will reflect capital cost recovery of the Capital Contribution and the 
relative use of the Additional Capacity made available through the Contributed 
Assets. Subject to paragraph (a) above, all revenue collected will be allocated 
between ARTC and the Contributor such that cost recovery on assets funded by 
ARTC and Contributed Assets are equitable. The Contributor will receive priority 
in the allocation of Additional Capacity made available through Contributed 
Assets resulting from a Capital Contribution that is not Prudent. 

Further RCG voting arrangements apply where the Additional Capacity made 
available through Contributed Assets result in an increase in the Indicative Access 
Charge by more than 10%. 

A.2.9.2 Ongoing maintenance and capital costs 332 

ARTC submits it believes that the pricing principles in the 2010 HVAU will act to 
ensure it does not collect more access revenue than the Ceiling Limit except where 
there are unrecovered prior economic losses and as such has removed section 6.2(f) of 
the 2009 HVAU from the 2010 HVAU. 

A.2.9.3 No return on capital contributions 333 

ARTC submits that replacement of any Additional Capacity funded by a Capital 
Contribution will be undertaken by ARTC if it is able to recover the cost of that 
Additional Capacity replaced, through some form of depreciation charge. Otherwise, 
replacement of that Additional Capacity could be funded by a further Capital 
Contribution made at the time. 

A.2.10 Remaining mine life estimate 334 

ARTC submits that it has undertaken a review of its remaining mine life estimate and 
has proposed a revised remaining mine life estimate of a single estimate for the 
Hunter Valley being 22 years as at 2010. The results of ARTC’s review and revised 
remaining life proposal is provided at Appendix 2. 

A.2.11 Rate of Return proposal 335 

ARTC submits that in Appendix 3, ARTC has now proposed a revised single Rate of 
Return to apply to the Hunter Valley coal network assets. The revised Rate of Return 
proposal is consistent with ARTC’s position in relation to each parameter expressed 
in its response to the Draft Decision. ARTC has proposed a revised Rate of Return as 
follows: 

 Nominal, 
post-tax 

Real, 
pre-tax 

Hunter Valley coal network assets (based on current time 
based parameters) 

10.84% 9.16% 
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Hunter Valley coal network assets (for comparison, based on 
current time based parameters and the ACCC Draft Decision 
including the more recent AER precedents for gamma and 
debt risk premium) 

9.78% 7.73% 

 

ARTC proposes in section 4.7 of the 2010 HVAU to be able to revisit Rate of Return 
and proposes, for ACCC approval, a revised Rate of Return at the time when existing 
uncertainty surrounding the regulatory position on gamma and debt risk premium is 
resolved, and to take into account any revised outcomes in relation to regulatory 
developments regarding gamma and debt risk premium in that review. 

A.2.12 Annual Compliance Assessment 

A.2.12.1 Provision of information under Schedule G336 

ARTC has included a new Schedule G, which is based on material that ARTC 
provides to IPART under the NSW RAU, in the 2010 HVAU. It provides a template 
of the information that is provided to the ACCC as part of the Annual Compliance 
Assessment. In addition the new Schedule will include an indicative timetable for the 
provision of information and the steps to be carried out as part of the Annual 
Compliance Assessment. 

In particular, ARTC has included in section 4.9(c) of the 2010 HVAU an obligation 
on ARTC to provide information requested by the ACCC in accordance with section 
3 of Schedule G as soon as reasonably practicable. Further information can be sought 
by the ACCC under scenarios set out in Schedule G, as well as how confidential 
information should be handled by the ACCC and ARTC. 

As part of the Annual Compliance Assessment, ARTC has proposed to include 
provisions requiring ARTC to provide details (inc. spreadsheets) of all system-wide 
TUTs and the annual conciliation in the new Schedule G.  

A.2.12.2 ACCC: having regard to views of industry participants337 

ARTC’s view is that once capital expenditure has been endorsed by the RCG then it is 
deemed to be prudent and as such will be included in the RAB. Hence, it believes that 
it is unnecessary for the ACCC to take into account of submissions of industry 
participants. ARTC will provide in the compliance submission to the ACCC that the 
RCG endorsement has been obtained. 

ARTC has amended section 4.9(d)(iii) of the 2010 HVAU such that ACCC may have 
regard to submissions of relevant industry participants in determining whether ARTC 
has complied with the provisions regarding the roll forward of the RAB and RAB 
floor limit. 
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A.2.12.3 Information about price variation Cap in Pricing Zo ne 3338 

ARTC has extended the information to be provided under section 4.9(a) to include 
documentation demonstrating that Indicative Access Charges, or Interim Indicative 
Charges (as applicable) satisfy the requirement in section 4.2(d) (see the new 
subsection 4.9(a)(iii)). This will enable the ACCC to assess whether ARTC has 
complied with section 4.2(d) with regards to the cap on the annual price variation 
when RAB is in a Pricing Zone is greater than the RAB Floor Limit. 

A.2.13 Determination of efficient train configurati on/Indicative 
Service (section 4.16) 

A.2.13.1 Indicative Service is the efficient train configuration339 

The Indicative Service to be adopted by ARTC under section 4 of the 2009 HVAU 
(following approval by the ACCC) was intended to be the efficient train 
configuration. 

ARTC has made this clear in the 2010 HVAU and has set out the steps it will take to 
determine the Indicative Service in section 4.16(a) of the 2010 HVAU. 

A.2.13.2 Detailed process for determination of efficient train configuration340 

In response to ACCC’s recommendation in the Draft Decision that an obligation on 
ARTC to determine an efficient train configuration within four years and that a 
consultation process should be included in the 2009 HVAU, ARTC has proposed the 
following steps for the determination of Indicative Service in section 4.16 of the 2010 
HVAU: 

� Within 12 months of ARTC being reasonably satisfied that an efficient train 
configuration has been accurately determined based on modelling by the HVCCC, 
and in any event within four years of the commencement of the 2010 HVAU, 
ARTC will submit the proposed characteristics of the indicative service to the 
ACCC for approval and for the 2010 HVAU to be varied to take into account of 
the proposed characteristics. 

� ARTC will also submit to the ACCC the proposed indicative access charges for 
the indicative service and supporting documentation (section 4.16(d)). 

� The consultation process between ARTC and HVCCC on determining the 
characteristics of an efficient train configuration is set out in Schedule F of the 
2010 HVAU (section 4.16(a) and (c)). ARTC will endeavour to agree the 
characteristics proposed by HVCCC before submitting them to the ACCC. 

� Characteristics put forward by ARTC and accepted by the ACCC will form the 
Indicative Service and Indicative Access Charges. They will apply in the year 
immediately following the date the variation to the 2010 HVAU accepting the 
Indicative Service and Indicative Access Charges comes into effect (section 
4.16(e)). 
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� Charges for Coal Access Rights for services other than the Indicative Services will 
be determined in accordance with the charge differentiation characteristics set out 
in section 4.14. 

� If the ACCC does not accept the characteristics put forward by the ARTC, the 
Interim Indicative Service and the Interim Indicative Access Charges will 
continue. 

ARTC’s view is that it is not necessary to provide additional consultation steps that 
the ACCC will follow. Consent for the variation will be required from the ACCC and 
the ACCC may invite public submissions in accordance with section 44ZZBD of the 
TPA. 

ARTC submits that a dispute resolution mechanism (with ACCC arbitration) is not 
required as the efficient train configuration only comes into effect if it is accepted by 
the ACCC. 

A.2.13.3 Impact on non-indicative (coal) services341 

In relation to how an efficient train configuration will impact on the existing users of 
the network and whether it will change the incentives of the existing access holders: 

� During the interim period, the Interim Indicative Access Prices for the two Interim 
Indicative Services will, for each year following the first calendar year, be 
determined (on an annual basis) in accordance with Schedule 3 to the 2010 IAHA 
and section 4.18 of the 2010 HVAU. 

� Post interim period, only access holders operating the Indicative Service will be 
entitled to the Indicative Access Charges accepted by the ACCC under section 
4.16. Access holders with Coal Access Rights for an Interim Indicative Service 
will not be entitled to the Indicative Access Charge (unless the service has been 
accepted by ACCC as the Indicative Service) and charges will be formulated in 
accordance with the charge differentiation principles set out in section 4.14(a) of 
the 2010 HVAU. In determining the charges for Coal Access Rights using other 
than the Indicative Service, ARTC will take into account the Indicative Access 
Charges (section 4.14(a)(i)) and factors affecting efficiency such as the 
consumption of track capacity and Coal Chain Capacity. Charges for non-
Indicative Service will be expected to be higher than for Indicative Service should 
it consume more track capacity or Coal Chain Capacity. 

A.2.13.4 Explicit power to reconfigure train configurations not appropriate342 

ARTC does not agree with the ACCC’s recommendation that ARTC should have the 
power to reconfigure access holders’ train configurations if it would significantly 
increase coal chain throughput. It finds the broad ranging power to be inappropriate 
and inconsistent with the ACCC’s position on clause 11.1(b)(iii) of the 2009 IAHA, 
which prior to the December 2009 IAHA amendment, allowed ARTC to permanently 
vary a Train Path on the grounds of maximising the use and reliability of the Network. 
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A.2.14 New Interim Indicative Access Charges propos ed 

Interim Indicative Access Charges (IIAC) for inclusion in the 2010 HVAU has been 
revised by ARTC as a reflection of recently available information on forecast coal 
volume, budget information and improved network description. Modelling is largely 
identical to the 2009 IIAC and ARTC has provided the financial model on a 
confidential basis to the ACCC (Appendix 7). The proposed IIACs are intended to 
apply as at the Commencement Date of the 2010 HVAU, covering the period between 
the Commencement Date and the end of 2010 should the 2010 HVAU be accepted in 
2010. Future IIACs will be developed in accordance with the process provided in the 
2010 HVAU.343 

A.2.15 Provision of forecast information and volume s (section 4.18 & 
4.19) 

A.2.15.1 Removing any information asymmetry344 

ARTC submits that section 4.19 of the 2010 HVAU will set out all the detailed 
information that ARTC will provide to all access holders of Coal Access Rights on an 
annual basis: 

� ARTC’s forecast operating expenditure for each of the next ten years (section 
4.19(a)(i)); 

� ARTC’s forecast capital expenditure for each of the next ten years (section 
4.19(a)(ii)); 

� the aggregate contracted coal volume for each of the next ten years (section 
4.19(a)(iii)(A)); and  

� the minimum aggregate contracted coal volume for each of the next 10 years 
(section 4.19(a)(iii)(B)). 

ARTC submits that the information provided to all Access Holders will allow them to 
ascertain the risk that their access charges would increase in subsequent years should 
other access holders with contracted coal terminate their access agreements early. 

A.2.15.2 Mitigates need for a price cap345 

ARTC submits that the provision of section 4.19 removes any information asymmetry 
between Access Holders and ARTC and therefore removes the need for a price cap. 
Furthermore it submits that: 

� Introducing a pricing cap is inconsistent with the RCG endorsement process. 
ARTC’s view is that the industry can either have the ability to determine ARTC’s 
capital expenditure or ARTC can retain control and certainty over its costs 
including capital expenditure and the industry can obtain the benefit of a price 
cap. 
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� Access Holders’ TOP commitments are not open ended – their commitment does 
not justify the introduction of a long term pricing cap. 

� A pricing cap would also place the wrong incentives on ARTC and jeopardise 
ARTC’s commitment to the creation of Additional Capacity if it is not certain that 
ARTC will be able to recover the costs associated with the creation of Additional 
Capacity through increased charges. 

� ARTC already faces significant constraints on its ability to increase Indicative 
Access Charges due to the application of the Ceiling Limit and the application of 
ACCC arbitration when two thirds of access holders dispute the Indicative Access 
Charges notified by ARTC. 

A.2.16 Inclusion of System Assumptions (section 5.1 )346 

ARTC submits that the definition of System Assumptions in both the 2010 HVAU 
and the 2010 IAHA protects ARTC from being forced into accepting and applying 
track related System Assumptions which it does not agree with. Furthermore, ARTC 
submits that it reserves the ability to determine additional track related System 
Assumptions which may not be contained in the System Assumptions document, 
which are port centric and do not specifically identify the track related assumptions 
that need to be developed. 

A.2.17 Review of mechanisms to identify and assign capacity losses 
(section 5.9)  347 

ARTC submits that it has strengthened the cancellation procedure (now contained in 
clause 11.6 of the 2010 IAHA).  

In section 5.9 of the 2010 HVAU, ARTC proposes to, within 12 months of the 
commencement of the 2010 HVAU, undertake a review of the policy and processes 
for identifying and allocating losses of Capacity caused by Access Holders and their 
Operators and potential incentive mechanisms to minimise such losses where they 
have a material impact on Capacity or Coal Chain Capacity or the Capacity 
entitlements of Access Holders. 

A.2.18 Extensions and connections (section 6.1) 

A.2.18.1 Amendments to section 6.1(b) 348 

ARTC submits that it has made it clear in section 6.1(b) that the obligation on ARTC 
to consent to a request for a connection in section 6.19a) covers consent to the 
construction of the Turnout and consent to the construction of track on ARTC’s 
Hunter Valley corridor to the extent that this is necessary to connect the Turnout to 
the owner’s track, and provided the applicants agrees to reasonable terms. This 
obligation does not commit ARTC to construct the track on behalf of the applicant 
and leaves open the possibility that either the applicant or ARTC will be responsible 
for the construction of the track. 
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A.2.18.2 Other amendments to section 6.1(a) 349 

ARTC submits that to mitigate any ability for ARTC to extract monopoly rents or 
frustrate access, amendments to section 6.1(a) gives a party seeking to build an 
extension that must connect to the ARTC network a choice in either accepting ARTC 
terms and conditions for building and gaining access to that extension, or building the 
extension itself and gaining access to ARTC land to build a Connection to ARTC’s 
Network on reasonable terms and conditions. 

A.2.19 Commercial viability test (section 6.2 and 6 .3) 

A.2.19.1 Greater specification of ‘commercial viability’ test350 

ARTC submits that section 6.2(a)(i) sets out the criteria it will take into account in 
determining whether a project is commercially viable. These criteria are objective 
measurements which ARTC is to access according to ‘its opinion’. 

ARTC submits that it does not agree with ACCC’s recommendation that ARTC 
amend section 6.2(a)(i) (and section 6.3(b)(iii)) to provide that ARTC’s opinion is to 
be ‘ARTC’s reasonable opinion’ because: 

� The criteria set out in section 6.2(a)(i) (and section 6.3(b)(iii)) are objective 
criteria; 

� ARTC’s view could be trumped by an alternative view expressed by another 
party; 

� ARTC’s decision should not be second guessed with regard to assessing 
commercial viability; 

� Applicants have the option of funding Additional Capacity themselves should 
ARTC decide that the commercial viability criteria are not satisfied. 

A.2.20 Creation of Additional Capacity 351 

ARTC submits that Appendix 4 contains a flow chart describing the pathways and 
options for creation of additional capacity in the Network. 

A.2.21 RCG consultation process (section 6.4) 

A.2.21.1 RCG control of timeframes and delivery of projects352 

ARTC submits that the 2010 HVAU makes it clear that the RCG will control the 
timeframes for both consultation and approval of projects and the delivery of projects. 

� In section 6.4(a)(iv), ARTC has made it clear that the stages of consultation set 
out in section 6.4(c) to (g) will be followed except where the RCG consents to a 
request by ARTC to adopt a modified consultation process (which would be the 
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case where ARTC considers that the process set out in section 6.4 would 
unjustifiably compromise the timely delivery of the project). 

� Concept assessment report provided by ARTC to the RCG under section 6.4(d)(ii) 
will now include indicative timeframes for the development, through delivery of 
the project (unless otherwise agreed upon by ARTC and the RCG). ARTC will 
seek endorsement of the concept assessment report from the RCG, which will 
include endorsement of the indicative timeframes under subsection (iii). 

� Project assessment report provided by ARTC to the RCG under section 
6.49f)(ii)(C) will incorporate a project schedule, including time tolerances and 
project management plan under section 6.4(f)(ii)(E)(xi) setting out, among other 
things, project phases, milestones, deliverables. ARTC will seek endorsement of 
the project assessment report from the RCG, which will include endorsement of 
the project schedule and these project phases, milestones and time tolerances. 

A.2.21.2 RCG membership rules353 

ARTC set out in 6.4(b)(ii) of the 2010 HVAU changes to the membership of the RCG 
aimed at ensuring the RCG membership will include a representative from each of the 
Pricing Zones. 

The membership of the RCG set out in the 2010 HVAU will include, one 
representative of: 

� each Access Holder who holds the largest volume of contracted coal GTK; 

� any other Access Holder with more than 7% of contracted coal GTK on the 
Network, who is not already eligible to appoint a representative under sub-
section (A); 

� all Access Holders with less than 7% of contracted coal GTK on the Network; 

� each Operator, in its capacity as an Operator, with more than 10% of 
contracted coal GTK on the Network (in a non-voting capacity); 

� the HVCCC (in a non-voting capacity). 

ARTC notes that access holders having less than 7% of contracted coal GTK on the 
Network will still have their interest represented in votes of the RCG, including 
matters of Prudential expenditure. The member representing those access holders is 
entitled and is expected to split its vote according to the percentage of contracted coal 
GTK held by each represented access holder. 

As set out in its response to the Draft Decision, ARTC does not think it is appropriate 
to include access holders of Non-Coal Access Rights in the RCG. ARTC has make it 
clear in section 6.4(c)(iv) that before finalising the Hunter Valley Corridor Capacity 
Strategy it will invite comments from non-coal and coal users and will consider the 
views submitted prior to finalising the strategy. ARTC has also clarified the steps it 
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will go through in preparing the Corridor Capacity Strategy in response to concerns 
expressed by the ACCC in its Draft Decision. 

A.2.21.3 Clarification as to how voting entitlement is determined354 

ARTC has proposed amendments to section 6.4(b)(v) and introduced a new section 
6.4(b)(vi) to clarify how it will determine voting entitlement in the RCG: 

� In assessing contracted coal GTK, ARTC will take into account all coal volumes 
contracted by access holders for the current calendar year and the next nine 
calendar years. 

� Under the new section 6.4(b)(vi), ARTC has reserved the discretion to take into 
account anticipated coal GTK which ARTC reasonably expects to become 
contracted coal GTK for any of the next ten years, immediately following the 
completion of the project. 

ARTC submits that this discretion prevents existing coal producers in the Hunter 
Valley from holding up new projects aimed at providing capacity to new entrants. 
However, ARTC acknowledge that this may cause concern as a new investment 
endorsed by the RCG on the back of a potential new or expanding access holders vote 
may not see the expected volume eventuate. ARTC’s view is that it is not required or 
likely to commence a project until sufficient volumes are committed, even if the 
project has been endorsed. 

A.2.21.4 Clarification of treatment of variations to budget and timetable (section 
6.4(g)(iii))355 

ARTC submits that the reports provided by ARTC to the RCG for endorsement at 
various stages will include forecast budgets and timelines for the project unless 
otherwise agreed by ARTC and the RCG: 

� Concept assessment report will include broad cost estimates and indicative 
timeframes for the development, through consultation and the delivery of the 
project. 

� Project feasibility report will identify the estimated project costs (+/- 20%), a 
preliminary project management plan, initial estimate of timeline for milestones 
and an outline of the Project Assessment stage including an estimate of budget. 

� Project assessment report will include a project budget (+/-10% or larger when 
appropriate) and a project schedule, an estimate of contingency (risk assessment, 
cost analysis and basis for contingency), financial evaluation, including estimated 
impact on access pricing, a developed project management plan. 

With regard to variations to the cost estimates and project schedule included in the 
Concept Assessment and Project Feasibility report, ARTC submits that these will be 
included in the RCG review of the project assessment report. 
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ARTC submits that if a variation to the project budget or schedule endorsed by the 
RCG at the Project Assessment stage is found on the procurement step of the Project 
Implementation stage, then ARTC may seek endorsement from the RCG for this 
variation. ARTC may refer the matter to an independent expert should RCG not 
endorse the full amount of the variation. 

ARTC has made it clear in section 6.4(g)(i)(F) that it will proceed with a project 
regardless of whether the independent expert determines the full cost confirmed by 
ARTC as Prudent, having regard to the reasonableness of the variation to the project 
schedule. 

ARTC submits that it will have the opportunity to proceed with the project by way of 
open competitive tender if the cost determined by the independent expert is less than 
the cost confirmed by ARTC, or if the variation to the project schedule is determined 
to be unreasonable. Under this approach ARTC believes that the costs should be taken 
as Prudent and included in the RAB, and changes to project schedule should be 
deemed to be reasonable. ARTC prefers the open tender approach to internal 
evaluation or alliance as the former would incur a lower cost and therefore ensures the 
industry obtains a prudent cost. ARTC considers this approach appropriate as the 
independent expert may use open tender process as a comparator when reaching a 
decision on whether the costs are Prudent and changes to project schedule are 
reasonable. 

ARTC submits that progress reports submitted to RCG at RCG meetings following 
the commencement of the Project Implementation will include ‘exceptions’ where the 
project will deviate outside of its planned cost margins or outside of the planned 
timing tolerances, unless agreed otherwise. (Section 6.4(g)(iii)(B)(v)). In addition, it 
may submit a revised costing or revised project schedule to the RCG for endorsement 
if following the commencement of Project Implementation ARTC identifies a 
variation to the project budget or project schedule already endorsed by RCG as part of 
the Project Assessment report. 

A.2.21.5 Certainty of completion and timing incentives (section 6.4(g)(i)(F)356 

ARTC has made amendments to section 6.4(g)(iii) of the 2010 HVAU to clarify the 
obligations on ARTC to proceed with a project when there has been a variation to the 
project budget or project schedule which has been endorsed by the RCG: 

� where a variation to a project budget or project schedule has been identified under 
section 6.4(g)(iii)(C), ARTC will submit a revised costing to the RCG but will 
continue with implementation of the project while a decision from the RCG is 
pending (section 6.4(g)(iii)(C)(i)); 

� where the RCG endorses less than the full variation to the budget and project 
schedule put forward by ARTC, ARTC may refer the matter to an independent 
expert and will continue with the project implementation while a determination of 
the independent expert is pending; 
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� if the independent expert decides the full extent of the variation to be taken is 
Prudent or the variation to the project schedule is reasonable, ARTC will continue 
with project implementation (section 6.4(g)(iii)(C)(vi)). 

ARTC submits that any expenditure incurred in continuing with a project while an 
endorsement by the RCG or the independent expert is pending will be deemed a 
Prudent direct cost to the project (section 6.4(g)(iii)(C)(vii)). Otherwise, ARTC would 
not be prepared to continue construction if there was a risk that ARTC’s expenditure 
in continuing a project during the decision pending period would not be deemed 
Prudent. 

ARTC believes it is important that additional incentives be provided for ARTC to 
deliver a project on time and as such any financing costs incurred during the period 
between the actual delivery date and delivery dated endorsed by the RCG or 
independent expert, as applicable, will not be able to be included in the RAB and 
recovered by ARTC. ARTC submits that it should not be penalised for any reasonably 
unforseen delays beyond its control. 

ARTC submits that although financing costs incurred during delays is small compared 
to the loss of volume and un-utilised investments in other parts of the coal supply 
chain, it considers its loss to represent ample disincentive to ARTC in the context of 
its own business and is more than commensurate with what would be expected given 
the relativity of ARTC as an input to the coal supply chain, against the output of that 
chain. 

A.2.22 Performance measures (section 8 and schedule  D) 

A.2.22.1 Schedule D of the 2010 HVAU357 

ARTC submits that section 1 of Schedule D contains Network KPIs, including both 
coal specific and non specific metrics. ARTC has specified the responsibility for 
performance in relation to the KPIs, the reporting frequency and the reporting level. 
In developing these KPIs, ARTC has taken into account: 

� The other performance measures, incentives and remediation obligations on 
ARTC and access holders in the 2010 HVAU and the 2010 IAHA. 

� The additional reporting requirements on ARTC outside of the 2010 HVAU and 
in particular the Hunter Valley KPIs included in the NSW Lease. 

� Performance measures reported by the HVCCC of the Coal Chain and the 
individual elements on of the coal chain. 

� The need for consistency with KPI reporting under the Interstate Access 
Undertaking. 

� The need for consistency with ARTC’s internal KPI reporting. 

� The need to recognise the presence of applicable System Assumptions. 
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A.2.22.2 Section 8.1 and 8.2 of the 2010 HVAU358 

ARTC submits that in section 8.1 of the 2010 HVAU it has set out its reporting 
obligations, the reporting frequency for each indicator and that ARTC will commence 
reporting performance against each of these indicators following the completion of 
the first full relevant period after the commencement of the 2010 HVAU.  

In section 8.2 of the 2010 HVAU, ARTC has set out its obligations to negotiate KPIs 
to be included in an access agreement and provide a framework for the selection of 
the Agreement KPIs. 

A.2.22.3 Section 8.3 of the 2010 HVAU and section 2 of Schedule D359 

ARTC submits that it has now included an obligation to comply with the performance 
incentive schemes included in section 2 of Schedule D and is in the process of 
developing those schemes further with a view to having them included in the final 
approved undertaking. 

A.3 ARTC 2010 HVAU Submission (Explanatory guide 
September 2010) – Key changes to the 2010 IAHA 

A.3.1 Clarification of tolerance 360 

ARTC submits that it has changed the drafting in clause 3.1 to clarify tolerance as a 
flexibility mechanism included to assist producers in managing use of Coal Access 
Rights where ships slip from one Allocation Period to another. 

A.3.2 Determination of Monthly Tolerance Cap (MTC) 361 

ARTC submits that amendments have been made to clause 3.3 to provide a detailed 
methodology as to how MTC is determined. The details are as follow: 

� Step 1: ARTC will identify a target MTC for each Pricing Zone for each Contract 
Year in the Hunter Valley Corridor Capacity Strategy published in the previous 
year after consultation with the RCG. The industry will be able to fund Additional 
Capacity to increase the level of tolerance available to the system. The level of 
TMTC reflects the amount of capacity that the industry is prepared to build to 
provide for system flexibility to meet demand variation and the maximum for each 
Contract Year is 10%. Additional capacity in excess of 10% could still be 
available for ad hoc usage. 

� Step 2: ARTC will sculpt the TMTC for each month of the Contract Year to 
reflect the maintenance requirements in each month. The TMTC set out in the 
Hunter Valley Corridor Capacity Strategy may reply upon addition capacity to be 
created by a project which has not yet been commissioned. If the project creating 
the additional capacity for the purposes of tolerance is delayed, ARTC will advise 
the access holders of the revised MTC for that Pricing Zone, prior to the 
commencement of each month. ARTC will use reasonable endeavours to publish 
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the MTC by 30 September of the previous contract year and in any event prior to 
the commencement of the contract year for every year except the first contract 
year. ARTC will notify the access holder the MTC for each Pricing Zone in each 
month prior to the commencement of the agreement. 

A.3.3 Agreement KPIs 362 

ARTC submits that the Agreement KPIs in clause 3.13 are consistent with ARTC 
objectives set out in Schedule D and section 8 of the 2010 HVAU. ARTC submits that 
it will report performance against the Agreement KPIs within a reasonable period 
when requested by the access holder and ARTC will meet with the access holder 
regularly to review performance against the Agreement KPIs.  

A.3.4 Ad Hoc Charge Rebate 363 

ARTC submits that it has amended clause 5.4(b) of the 2010 IAHA to provide an Ad 
Hoc Charges rebate to an access holder, where the access holder would not have used 
its Annual Contracted Paths had those Ad Hoc Paths not been made available.  ARTC 
has also made amendments to clause 5.4 (a) and (d) of the 2010 IAHA to distinguish 
between a rebate for TOP Charges and a rebate for Ad Hoc Charges. 

A.3.5 Extensions 364 

ARTC has removed clause 5.7 of the December 2009 IAHA in response to the ACCC 
request on the basis that extensions are not covered by the 2010 HVAU. 

A.3.6 Discretion to waiver TOP Charges for Coal Acc ess Rights for 
track possessions 365 

ARTC submits it has amended clause 11.2 to remove ARTC’s discretion to waive the 
TOP charges for Coal Access Rights during track possession for maintenance and 
repairs, so it is consistent with ARTC’s contractual obligation to provide ACP to the 
Access Holder in the Contract Year. ARTC submits all track possession for 
maintenance will be taken into account in the annual sculpting process and the impact 
of any unplanned maintenance activity is contemplated and remedied in the 
application of the TUT and the Annual Reconciliation. ARTC considers the option to 
waive Charges as contemplated in clause 11.2(c) would be reasonable in the case of 
non-coal Access Rights, which are not covered under the TUT and annual 
reconciliation remedies.  

A.3.7 Removal of paths for under-utilisation 366 

ARTC submits that it has amended clause 11.4 in the 2010 IAHA in line with the 
ACCC consideration to strengthen the obligations on ARTC in the event of under-
utilisation. The amendment requires ARTC to request the access holder to provide 
reasons why it still has a sustained requirement for the path usages, where the number 
of services operated on behalf of an access holder is below the six month threshold. 
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A.3.8 Use of Non-Compliant Services 367 

ARTC has amended clause 11.5 in the 2010 IAHA to provide for temporary use of a 
Non-Compliant Service or a permanent change to the Service Assumptions with 
consent of the ARTC.  

ARTC will not unreasonably withhold its consent to the temporary use of a Non-
Compliant Services or permanent variation of the Service Assumptions in the 
applicable Train Path Schedule, provided the access holder provides ARTC with the 
requisite notice and the operation of service will not have an impact on Coal Chain 
Capacity, capacity of the Network or the capacity entitlement of another access 
holder. ARTC is entitled to rely on the recommendations of the HVCCC on the 
impact of Non-Compliant Services and may adjust TOP charges to reflect the 
characteristics of the non-compliant services. 

A.3.9 Cancellation of Services 

A.3.9.1 Producer proposals368 

ARTC submits that it has reviewed two proposals submitted by industry. The key 
elements were as follows: 

� Under both proposals, an access holder is only able to schedule a number of paths 
up to its Scheduling Cap and they will consume a Scheduled Path if they use or 
cancel one of their own paths or if the cancellation of another access holder’s 
Scheduled Path was assigned to them. 

� Under Proposal 1, cancellation or assignment of a cancellation does not consume 
a BPU. ARTC may allow scheduling above the Scheduling Cap if there is no 
impact on another access holder’s ability to schedule up to their Scheduling Cap 
or to allow accumulation of a cargo at the port. 

� Under Proposal 2, cancellation or assignment of cancellation will consume an 
access holder’s contractual entitlement. ARTC may also allow scheduling above 
the Scheduling Cap where necessary to promote the efficient operation of the coal 
chain or ARTC builds more capacity. This proposal measures ARTC’s 
performance by assessing whether ARTC allowed an access holder to schedule 
paths in excess of the sum of the Scheduling Cap.  

A.3.9.2 Concerns with producer proposals369 

ARTC submits there were a number of significant concerns regarding those 
proposals: 

� Inappropriate reliance on the current cancellation assignment procedure as 
cancellation policy and process are subject to ongoing review.  The assignment of 
faults is not carried out by the HVCCC or an independent arbiter, cancellation due 
to multiple causes are hard to allocate, cancellation cannot be assigned unless 
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agreed by the producer, such informal process leads to “horse trading” and does 
not allow time for in-depth investigation. 

� Increase the possibility of disputes as producers seek to avoid assignment of 
cancellations. 

� Provide inappropriate incentives to operators, which lead to a reluctance by 
operators to cancel services or to delay making cancellations. 

� Fundamental misconception of tolerance by equating the availability of tolerance 
across the system with an individual entitlement to tolerance each period. 

� Allowing consumption up to the Scheduling Cap is unworkable as there isn’t a 
direct linear relationship between the number of cancellation and the number of 
paths available on the Network 

� Envisage that ARTC may allow an access holder to schedule paths above their 
BPU despite this affects other access holders. 

� Introduce additional monitoring tasks on ARTC and the HVCCC and might create 
potential for delay. 

� Proposed cap is very low, this disconnects the impact of a cancellation from the 
quarantining effect when the event causes more than two cancellations. 

A.3.9.3 Key elements of clause 11.6370 

� The key elements of the proposal put forward by ARTC in clause 11.6 are: 

� Clause 11.6(a) and (b) capture direct and indirect cancellations 

� Clause 11.6(a) relies on the assignment of cancellation by the LRSG 

� ARTC will rely on the HVCCC’s advice as to whether the cancellations have had 
an impact on track capacity, Coal Chain Capacity or the contractual entitlement of 
another access holder. 

� The maximum number of paths that ARTC is able to remove from access holders 
in respect of any one event is two.  

A.3.10 Assignment, novation and ability to terminat e on expiry NSW 
Lease 371 

ARTC submits that it does not consider the right that the Access Holders could 
terminate the agreement if the NSW Lease ends is appropriate as ARTC has an 
obligation under the NSW Lease to include within all ARTC Agreements a right for 
the Lessor to require the novation of the AHAs at the expiration in such 
circumstances. 
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A.3.11 Trading 

ARTC does not consider the proposed amendment to clause 16.2 in response to the 
Draft Decision is appropriate as most types of transfers are covered separately in 
clause 16.3 and 16.4 of the 2010 IAHA and the only transfer that may not be covered 
is an assignment or novation of the entire agreement and ARTC believes it should 
have discretion in relation to consent to such a transfer.372   

ARTC submits that it has proposed a number of amendments in response to the Draft 
Decision to address concerns regarding the trading provisions in clause 16.4-16.8 of 
the IAHA:373 

� ARTC has made changes to clause 16.4(d) that it will not unreasonably refuse its 
consent to a non-safe harbour trade provided it can ascertain that the trade will not 
have an impact on capacity, coal chain capacity or the capacity entitlement of 
another access holder and ARTC will use reasonable endeavours to inform the 
HVCCC of its decision within two weeks of being informed of a trade.  

� ARTC has made amendments to clause 16.4 to clarify that a trade must be for an 
unconditional BPU in the relevant Contract Year to fall within the safe harbour 
provisions and that the trading provisions apply to internal trading between load 
points of the one access holder.  

� ARTC has amended clause 16.5 to clarify that a traded path will be deemed to be 
used by the former access holder and will therefore not consume new access 
holder’s BPU. 

� ARTC has clarified the drafting in clause 16.6(a) that an access holder may use 
Capacity Trading System (CTS) to identify counterparties to a trade of track 
capacity. ARTC submits that it will consider all trades of track capacity notified 
by the administrator of the CTS and inform the CTS Administrator of whether or 
not the trade is a safe-harbour trade. 

� ARTC has amended clause 16.6(c) to make it mandatory for ARTC to consider 
the HVCCC’s view on the impact of a trade of Coal Chain Capacity and the 
Capacity entitlement of other access holders.  

� ARTC submits it has made a commitment to reduce the timetable to make a 
decision for non-safe harbour trade in clause 16.8(a). 

A.3.12 True-up test 

A.3.12.1 Provision of TUT information 374 

ARTC submits that it has amended clause 2.6 to provide greater transparency by 
committing to publish the result of each system-wide TUT carried out throughout the 
year on its website, as well as notify the Access Holder of any rebate accruing to that 
Access Holder throughout the year. 
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A.3.12.2 Treatment of tolerance375 

ARTC submits that the purpose of Tolerance is to enable the access holder to adjust 
its contracted path usages from one period to the next, rather than providing additional 
path usages to top up the annual contracted requirement. Therefore, ARTC does not 
consider it is appropriate for an access holder to be entitled to a rebated under the 
TUT if it did not receive its share of the MTC.  

A.3.12.3 Definition of NPC376 

ARTC submits that it has clarified NPC and how it will be determined in Schedule 2 
of the 2010 IAHA. ARTC defines NPC as a functional measure of the number of coal 
paths that a Pricing Zone is capable of providing in a particular Period and this 
measure will be determined prior to the commencement of the relevant Contract Year, 
following consultation with the HVCCC. ARTC sets a provision to adjust NPC during 
a year to reflect changes to the delivery of capacity expansion that may arise during 
that year.  

ARTC submits it will assess the number of Functional Coal Paths available in each 
Pricing Zone that is capable of providing on the assumption that the Network was 
only used for Coal Trains at a particular point in that Pricing Zone.  

A.3.12.4 Application of TUT 377 

ARTC will compare predetermined NPC with TPR for each Pricing Zone for each 
month. ARTC would have failed the TUT for that Pricing Zone for that month if the 
TPR is greater than the NPC. 

TPR is calculated as the sum of: 

� aggregated BPU for all monthly producers 

� MTC 

� Ad Hoc and other relevant Path Usages for Coal trains 

� Path usage consumption due to utilisation by non-Coal Trains 

� lesser of actual vs. forecast system losses by other parties 

� actual maintenance requirements 

� ARTC’s actual system losses 

� and subtract those paths that were not made available by ARTC due to 
Availability Exceptions  
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ARTC will rebate TOP Charges to the Access Holders equivalent to the size of the 
Access Holders’ shortfall against BPU and Access Holders who have used their total 
BPU are not entitled to a rebate.   

A.3.13 Interpretation of Tier 1 mandatory provision s378 

ARTC submits that it has amended clause 1.5 to address the ACCC’s concern that 
negotiations could result in Access Agreements that frustrate the objectives of 
alignment and the long term solution. ARTC submits clause 1.5 of the 2010 IAHA 
provides that a Tier 1 provision will have priority over any other provision and will be 
interpreted by reference to the objectives of the 2010 HVAU. 

A.3.14 Train Path Schedule 379 

ARTC recognises that its obligation to commit to new capacity once it enters into an 
access holder agreement to construct this new capacity, however ARTC submits there 
may be occasions where it is inappropriate that ARTC be bound to construct this new 
capacity and ARTC should not be obliged to construct the listed project at a loss.  

ARTC submits that it has amended clause 4.3(b) to provide that if a project is not 
commercially viable, then ARTC will be required to offer the access holder the 
opportunity to self fund the project. If the access holder makes a capital contribution, 
equitable treatment of capital contribution in section 6.2(f) of the 2010 applies. ARTC 
also submits that it will enter into good faith negotiations with the access holder to 
arrange alternative funding if the access holder does not want to self fund the project. 

A.4 Appendix 2 – ARTC revised remaining mine life 
estimate 

A.4.1 Processes and Assumptions 380 

ARTC submits that it has made every effort to establish JORC compliant 1 July 2008 
marketable reserves for each mine. ARTC applied the following method where it has 
been unable to establish a figure: 

� Where reserves information was established, but not marketable reserves, ARTC 
has assumed this higher total reserves figure. 

� Where ARTC has been unable to establish reserves information, but resources 
information is available, ARTC has applied a uniform 30% resource to reserves 
conversion factor. 

� In cases if marketable reserves information was only available for 31 December 
2008, ARTC has added back tonnage based on a pro rate of actual 2008 
production from ARTC records. 
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In relation to new mines that are not yet in production, ARTC has proposed to 
continue with past practice to assume the mine will definitely come into production in 
less than 5 years. 

ARTC submits that it has noted the ACCC’s concerns and proposes to apply a single 
RAB and Rate of Return for the Hunter Valley coal network. 

A.4.2 Reserves comparison with MJA assessment 381 

ARTC notes that MJA and the NSWMC have identified a number of mines that are 
still undergoing exploration, which were excluded in the Booz assessment, however 
ARTC has taken a conservative approach of assuming such prospects will become 
productive before 2014 and therefore have been included. ARTC’s revised estimate in 
the 2010 HVAU is 12% greater than what was proposed in the 2009 HVAU.  

A.4.3 Treatment of mine production forecasts 382 

ARTC submits that is has updated the original forecasts in the Booz assessment with 
more recent production forecasts that are closely aligned to future capacity allocations 
at the port.  

A.4.4 Treatment of domestic coal and coal transport ed to other 
locations 383 

ARTC submits that in its Mine Life Calculation Spreadsheet, it has separately 
estimated production for domestic coal and coal going to locations other than 
Newcastle. ARTC proposes to compare export mine production, where the impact of 
domestic and other coal has been removed against supply chain constraint, which it 
believes would address the ACCC’s concern in the Draft Decision. 

A.4.5 Treatment of supply chain constraints 384 

ARTC submits its Capacity Strategy is designed to ensure that track capacity remains 
higher than port capacity. ARTC has revised production and capacity assumptions and 
adapted a more valid comparison with port capacity than that used in the Booz 
assessment. 

A.4.6 Revised average remaining mine life 385 

ARTC now proposes a revised estimate of remaining mine life for the Hunter Valley 
coal network of 22 years to apply in 2010. 

A.5 Appendix 3 – ARTC revised Rate of Return 
proposal 

In response to the ACCC Draft Decision, ARTC proposes a revised pre-tax real 
WACC of 9.16 per cent386, based on the following revised parameters: 
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A.5.1 Risk free rate 387 

ARTC submits that it has addressed the ACCC’s concern by proposing a risk free rate 
that excludes the ‘convenience yield’. 

A.5.2 Cost of Debt 388 

ARTC proposes to linear extrapolate a 10 year BBB rate based on the difference 
between the 5 year rate and the 7 year rate and considers this as the best, most certain 
available proxy. 

A.5.3 Debt Issuance Costs 389 

ARTC submit that it proposes to use debt raising costs of 9.5 basis points per annum 
consistent with the ACCC recommendation in the Draft Decision. 

A.5.4 Asset Beta 390 

ARTC does not agree with the ACCC’s view in the Draft Decision that there are lots 
of factors to substantially mitigate ARTC’s stranding risk: 

� ARTC does not consider current spot prices provide any information regarding the 
long term outlook for the coal market and submits structural change could occur 
in response to climate change initiatives.  

� ARTC submits that Access Seekers who provide complementary investments are 
able to seek much higher returns for this additional risk, whilst ARTC’s return is 
regulated. 

� ARTC believes that being able to incorporate capital expenditure in the RAB, 
having TOP contracts and loss capitalisation do not guarantee recovery, unless 
coal volumes and access pricing are such that generated revenue is sufficient. 

� ARTC does not believe that remaining mine life has been estimated 
conservatively even though the estimate is lower than the current value under the 
NSWRAU. 

ARTC does not consider that the ACCC setting of asset beta is conservative and 
proposes to include an asset beta of 0.55 for the purpose of estimating Rate of Return. 

A.5.5 Equity Issuance Costs 391 

ARTC submits that it proposes to include an equity raising cost of 3 per cent of the 
minimum external equity capital required in its cash flows.  
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A.5.6 Market Risk Premium 392 

ARTC does not consider that global financial markets have recovered to a level of 
substantial stability, therefore ARTC proposes to include a MRP of 6.5% for the 
purpose of estimating Rate of Return. 

A.5.7 Capital Structure and Gearing 393 

ARTC proposes to use a debt to equity ratio of 52.5 per cent. 

A.5.8 Imputation Factor 394 

ARTC considers that there is substantial uncertainty surrounding what is the correct 
value of gamma and proposes to use a gamma value of 0.5, which is consistent with 
the value used in ARTC’s Interstate Network. 

A.6 Appendix 5 – Transition of regulatory 
arrangements 

A.6.1 Aspects of annual compliance assessment creat ing issues 
that may require transitioning arrangements 395 

ARTC submits that the NSWRAU and HVAU cover slightly different network, the 
differences largely lie around those parts of the Hunter Valley coal network that are 
currently unconstrained, thus the implications lie largely around RAB and RAB Floor 
Limit Roll Forward.  

ARTC recognises that the current annual compliance under the NSWRAU is based 
around a financial year whilst annual compliance under the HVAU is proposed to be 
based around a calendar year. ARTC submits some form of industry consultation may 
be required to achieve alignment and should minimise any financial outcomes. 

ARTC submits that aligning the timing of transition to the timing of ARTC’s internal 
financial and operational reporting will result in benefits to ARTC and the industry, 
by way of reduced compliance cost.  

ARTC submits other issues to be addressed in undertaking respective RAB roll 
forwards during transition include: 

� CPI – clearly transition aligned to a quarter or half year would simplify the CPI 
component of RAB roll forward. 

� Capital Expenditure – it would seem reasonable to include all capital expenditure 
associated with projects commissioned in the compliance period in the RAB roll 
forward for that compliance period. 
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� Depreciation – depreciation included in the annual RAB roll forward is calculated 
on the basis of the current carrying RAB value of assets at the start of the 
compliance period and the life of the assets as at the compliance year. 

� Treatment of ‘deeming’: deeming of commissioning of projects is 
currently incorporated in NSWRAU and HVAU to simplify 
calculation. Deeming would suggest that no depreciation should be 
included in the pre transition RAB roll forward, whilst 100 per cent of 
depreciation should be included in the post transition RAB roll forward 
for assets commissioned in that compliance period 

� Alternative approach: while deeming simplifies calculation, 
depreciation could be more robustly determined by just calculating 
depreciation in relation to each project based on the actual date of 
commissioning of the project and using an estimate of economic life 
from the actual date of commissioning of the project.  

� Return - return to be included in the regulatory cost base is based on the average 
value of the starting and ending RABs for the compliance year under both the 
NSWRAU and HVAU, this approach is underpinned by an assumption that 
CAPEX is incurred evenly throughout the compliance year. While averaging 
value simplifies calculation, ARTC submits that return could be more robustly 
determined by just calculating return in relation to each project based on the actual 
date of commissioning of the project.  

A.6.2 Proposal for transitioning 396 

ARTC’s proposal for transition of regulatory arrangements from NSWRAU to the 
2010 HVAU are as follow: 

� Pre-transition compliance assessment 

� Compliance will be assessed over the 1 July 2010 to 31 December 
2010 period. 

� The assessment will be undertaken by IPART and compliance will be 
assessed in accordance with the NSWRAU. 

� ARTC will submit to IPART by 30 April 2011, in respect of the 
compliance period in accordance with Schedule 3 Clause 5 of the 
NSWRAU. 

� Post-transition compliance assessment 

� Compliance will be assessed over the 1 January 2011 to 31 December 
2011 period. 

� The assessment will be undertaken by the ACCC and compliance will 
be assessed in accordance with the HVAU. 
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� ARTC will submit to the ACCC by 30 April 2010 documentation in 
accordance with section 4.9 of the HVAU. 

� ARTC will submit documentation detailing the initial value of the 
RAB and RAB Floor Limit in relation to other segments. 

A.7 Appendix 6 – Pricing Zone 3 Price Cap proposal 
ARTC submits that it has utilised a 10 year forecast model to determine a reasonable 
price cap for Pricing Zone 3.397 Based on this modelling and assuming price increases 
each year based on CPI forecast, ARTC submits that it would reach a break-even 
point in Pricing Zone 3 in 2013 and a recovery of previous capitalised losses 2 years 
later in 2015.398 ARTC considers that a 40% loss of volume would be reasonably 
representative of the closure of one of the larger mines in Pricing Zone 3.In such 
circumstances, ARTC considers a 25% price cap would represent a reasonable 
balance of interests between ARTC and Pricing Zone 3 producers where the risks to 
ARTC associated with a delay in long term full economic cost recovery is not 
intolerable as is any price uncertainty for Zone 3 producers.399   

A.8 Appendix 7 – ARTC revised Interim Indicative 
Access Charges 

ARTC has attached its proposed 2010 IIACs in this appendix. ARTC submits that its 
approach to develop the 2010 pricing is similar to that used in the past in order to 
determine whether revenue collected, which is based on pricing and volumes satisfies 
the ceiling test.400  

ARTC submits its cost base, giving rise to a ceiling revenue limit, consists of 
maintenance expenditure, network control and terminal management, an allocation of 
asset management and corporate overheads,  depreciation based on proposed 
remaining mine life estimates, and a return on assets based on proposed asset 
valuation and proposed rate of return. ARTC believes this approach is not 
significantly different from that currently used to demonstrate compliance with the 
ceiling under the NSWRAU, differences arising from the proposed Pricing Principles 
include: 401 

� The introduction of 3 Pricing Zones. 

� The inclusion of infrastructure between Dartbrook mine and The Gap. 

� The exclusion of Segments included in the IPART evaluation but not included in 
the HVAU Network. 

� The specification of two part prices variable and TOP  
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ARTC submits that loss capitalisation would have no direct bearing on the pricing 
outcomes as Pricing Zone 1 and 2 form the Constrained Network, whilst loss 
capitalisation is more relevant in Pricing Zone 3 where revenue remains well below a 
building blocks ceiling and has little bearing on the pricing decision for coal in that 
Pricing Zone in the calculation of the IIACs for 2010.402 However, ARTC proposes to 
incorporate the loss capitalisation approach for asset roll forward in developing a 
financial model supporting its 2011 asset roll forward and ceiling test compliance 
submission to the ACCC in early 2012.403  

A.9 ARTC submission in response to ACCC 
consultation paper 

A.9.1 Treatment of asset disposals in RAB roll forw ard 404 

ARTC submits that the write-down of assets disposed of as a result of asset 
replacement is consistent with standard accounting practice and is consistent with the 
current practice in the NSWRAU.  

A.9.2 Performance Measurement and Incentives 405 

ARTC submits that the development of incentive mechanism is largely in response to 
the concern raised by the ACCC in the Draft Decision that there is an absence of 
balancing mechanisms to positively incentivise ARTC to invest in and maximise 
utilisation of the Hunter Valley coal network.  

ARTC proposes some options to address the ACCC concern, including: 

� A mechanism to positively incentivise ARTC to make capacity, in excess of that 
contracted and available to users and balancing the negative incentives arising 
under the TUT 

� A mechanism to incentivise ARTC to improve productivity by enabling ARTC to 
capture any benefits for delivering services at costs below pre-agreed benchmarks; 
and 

� Permitting ARTC to earn an increment on the regulated return where it met agreed 
benchmarks in relation to KPIs 

ARTC submits that it intends to release a discussion paper in relation to positive 
incentive mechanisms to stakeholders in order to obtain views, and subsequently 
inform ARTC in the development of mechanisms that may be incorporated in the 
2010 HVAU. 
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A.9.3 Measures for non-coal access 406 

ARTC submits that it has further clarified and improved certainty for non coal users 
by specifically prescribing those aspects of the Indicative Interstate Access 
Agreement that would vary to address the particular circumstances of the Hunter 
Valley. ARTC has amended section 3.14 of the 2010 HVAU to define the network 
covered by the Access Agreement as the Network subject to this undertaking and 
incorporate those provisions as Tier 1 Non Coal Provisions in Schedule A:2. 
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Appendix 2: Submissions from Third Parties 
This Appendix summarises submissions received from parties other than ARTC in 
relation to the ACCC’s March 2010 Draft Decision and ARTC’s proposed 2010 
HVAU. 

The ACCC has had regard to these submissions in forming its views on the proposed 
2010 HVAU as set out in the body of the Position Paper. 
 

A.10 Submissions post March 2010 Draft Decision 

A.10.1 Anglo American Metallurgical Coal Pty Ltd (3 1 March 2010) 

A.10.1.1 Term of the IAHA 

Anglo Coal submitted that the term of the agreements does not have the flexibility for 
parties to negotiate matters to reflect their circumstances.407 Anglo Coal submitted 
that ARTC is not obliged to offer indicative terms to an Access Holder for a shorter 
period than the proscribed term.408  The effect of the imposition of long term contracts 
on coal producers is to require those producers to bear a disproportionate risk for 
access to existing infrastructure.409 The commercial terms upon which Anglo is 
provided access to train paths should be no different to those offered to another coal 
producer whose mine life currently exceeds 10 years and the [2009] IAHA should be 
amended to allow for indicative access prices to be offered for the lesser of a 10 year 
fixed term or life of mine.410  

A.10.1.2 Network Transit Management 

Anglo Coal submits that the tolerance provisions in the 24 December IAHA should 
include a requirement to agree appropriate amendments to the tolerance provisions.411  

Anglo Coal supports the ACCC’s proposal to include the provisions relating to the 
management of capacity in the HVAU. Further, to the extent that these provisions are 
included in the HVAU then the content of those provisions should be reflected in the 
IAHA. 412  

Anglo Coal submitted that the 24 December IAHA should be amended to delete the 
inclusion of ‘matters which arise due to the negligence of ARTC or breach of the 
agreement’ as an Availability Exception, as these matters are adequately addressed by 
the force majeure provisions.413 

Anglo Coal notes that ARTC can at its discretion waive the TOP charges when the 
Network is closed for repairs, maintenance or upgrading of the Network. Anglo Coal 
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submits that the provision should be amended to ‘the Access Holder will not be liable 
to pay’.414 

Anglo Coal understands that ARTC can regulate the terms and conditions upon which 
a third party undertakes Third Party Works other than where access by a third party 
was a statutory or other legal right.415 ARTC should be obliged to take reasonable 
steps to minimise disruption as a result of Third Party Works, regardless of whether 
the access is by a third party with a statutory or other legal right of access.416 

A.10.1.3 Capacity resumption 

Anglo submits that ‘the most appropriate approach to capacity resumption is the 
position agreed between ARTC and coal producers and set out in clauses 11.4(a) – (e) 
of the 24 December IAHA.’  

Anglo submits that the this position ‘as reflected in clauses 11.4(a) – (e) of the 24 
December IAHA provides appropriate incentives from smaller coal producers to ‘use 
or lose’ capacity as well as safeguards to protect producers from fluctuations in 
production or market demand. It is important for smaller coal producers such as 
Anglo to have a quarterly allocation and to not automatically lose train paths if their 
quarterly allocations are not met in one period.’ 417 

Anglo notes that it ‘understands the ACCC’s concerns in relation to efficiency’ but 
submits that ‘certainty of contractual position is essential for coal producers and in 
particular smaller producers. The level of flexibility inherent in the position agreed 
between ARTC and coal producers and reflected in the 24 December IAHA is 
especially important in circumstances where there are long term contract as the loss of 
train paths may have significant commercial consequences.’ 418  

Anglo notes that it ‘makes no comment on the appropriateness of the capacity 
resumption provisions for larger coal producers.’ 419  

A.10.2 Asciano Ltd (31 March 2010) 

A.10.2.1 Determining efficient train configuration  

Asciano submits modelling showing that smaller trains are less efficient than large 
trains, do not incur lower maintenance costs, and that longer trains meet all section 
times.420 Asciano also submits that it should take “nowhere near the five years 
claimed by ARTC” to determine the efficient train configuration.  

A.10.2.2 Pricing Parity and the Interim Period  

Asciano recommends the use of “glide paths” to transition from the current pricing 
structure to the final Indicative Service structure, rather than an interim period of five 
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years. Asciano does not agree that the ACCC should honour public commitments 
made by ARTC.421  

A.10.2.3 GTK pricing  

Asciano considers pricing based on GTKs to be inappropriate, and suggests that they 
and others may respond by running shorter trains.422 

A.10.2.4 Powers to reconfigure train paths  

Asciano submits that ARTC should have the power to reconfigure train paths to 
maximise coal chain capacity regardless whether some parties are made worse off.423

  

A.10.2.5 Recognition of non-coal access seekers 

Asciano submitted, consistent with the ACCC’s preliminary view, that there should 
be greater recognition of non-coal services using the Hunter Valley Network.424 

A.10.2.6 Supportive of aspects of Draft Decision 

Asciano strongly supported the ACCC Draft Decision discussion and 
recommendations with respect to: 

� amending the prudential requirements in the 2009 HVAU; 

� requiring a more explicit recognition of the non-coal services using the Hunter 
Valley network.425 

A.10.2.7 Domestic coal access 

Asciano submitted that the focus of the 2009 HVAU and the ACCC’s Draft Decision 
has been export coal access, and that to some extent domestic coal access has been 
marginalised.426 

Asciano submitted that the following issues relating to domestic coal access need to 
be addressed: 

� ‘domestic coal access users are less able to trade paths as typically they 
each have unique destinations, and this in turn may create issues with 
meeting take or pay provisions as trading paths is not a readily available 
option as there is no trading counterparty; 

� domestic coal users may have different coal usage patterns such that the 
current provisions for resumption of unused paths may be problematic as 
usage may vary; and 

� domestic coal users may have different contracting time frames such that 
the ten year take or pay contract time frames envisaged for the Access 
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Holder Agreements may not align with the commercial situations and time 
frames of domestic coal users’.427 

A.10.2.8 Transitional arrangements 

Asciano submitted that it remained concerned that the 2009 HVAU’s lack of 
transitional arrangements creates potential for uncertainty and delay.428  

A.10.2.9 Preparation of Indicative Access Proposal 

Asciano was concerned that there remains ‘an unreasonably long time period, being 
sixty business days, [for ARTC] to provide an Indicative Access Proposal.429 

A.10.2.10 Shortfall in Existing Capacity 

Asciano submitted that it ‘is concerned with the ability of ARTC to use discretion 
rather than contractual obligations to allocate capacity for short term shortfalls in 
capacity.’ 430 

Asciano noted that this ‘concern has been largely rejected by the ACCC as the ACCC 
argues that the purpose … section 5.3(a) (ii), is to provide ARTC with flexibility 
when reallocating capacity in response to a short term shortfall. The ACCC also 
recommends that the ARTC amend the Access Undertaking so that the rationale and 
need for this flexibility is clear.’431 

Asciano submitted that it ‘welcomes the ACCC requirement for clarification but 
continues to have concerns with the level of ARTC discretion’ and ‘believes at a 
minimum that in all instances where ARTC is explicitly allowed to use discretion, the 
use of ARTC’s discretion must be justified in writing by reference to objective criteria 
and reasonableness.’432

 

A.10.2.11 Train Path Variations 

Asciano noted that section ‘11.1(b)(iii)(c) of the IAHA currently indicates that access 
holders cannot withhold consent to a request by ARTC for permanent variations to 
their train paths.’ 433 

Asciano also noted that the ‘ACCC’s preliminary view is that the specific 
circumstances under which ARTC will use this provision need to be further set out by 
ARTC’ and submitted that while it ‘welcomes the ACCC position, it believes that the 
final position should limit ARTC’s discretion in altering access holders rights, and 
any use of this discretion should be justified by be justified by reference to objective 
criteria and reasonableness.’ 434
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A.10.2.12 Agreement 

Asciano submitted that it had strong concerns with the ACCC position that it was not 
necessary for the ACCC to provide a comprehensive set of amendments in relation to 
concerns raised with the 2009 IAHA given the indicative nature of the agreements 
and the negotiation provisions in the Access Undertaking.435 It submitted that the 
ACCC should prescribe amendments to agreements rather than simply comment.436 
Asciano have concerns that ‘negotiation with a monopolist […] is unlikely to be 
productive’ and that ‘ARTC has previously demonstrated reluctance to negotiate 
away from indicative agreements which passed through a regulatory process.’437 

Asciano submitted that it agrees with the ACCC’s view that it is not excessive to 
terminate all agreements if one is terminated. However, the ACCC needs to be more 
definitive in its Final Decision and each OSA should stand alone.438 Asciano 
submitted that the ACCC’s Final Decision should be more definitive in requiring 
reciprocity of reports between ARTC and the Operator in the event of an Incident.439 

Asciano submitted that it believes that the IAHA and OSA should place explicit 
obligations on ARTC to maintain the network.440 The ACCC has mentioned but not 
commented on this aspect in the Draft Decision.441  

Asciano submitted that it strongly supports the ACCC’s Draft Decisions and 
recommendations with respect to: 

� Clarifying the 2009 IAHA’s liability and indemnity regime to ensure a balanced 
approach;442 

� Clarifying the position with regard to the Access Holders liability for incidents in 
the limited indemnity provisions;443 

� Clarifying that the liability and indemnity regime in the 2009 IAHA should reflect 
the tripartite nature of the agreements;444 

� Addressing provisions in the agreements relating to financial viability;445  

� Clarifying that ARTC audits are at ARTC’s own cost and risk;446 

� Addressing the assignment and novation provisions to allow a more balanced 
approach;447 
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� Addressing the involvement of the Operator in negotiations regarding variation of 
an agreement;448 

Asciano submitted that the ACCC did not address its concerns in relation to: 

� the definition of ‘Solvent’ in the 2009 OSA which requires a demonstration of 
solvency for 5 years; a period of two to three years is more appropriate;449 

� it is not clear why the warranty that the Access Holder read and agree to each 
OSA in 2009 IAHA 4.3(b) is needed given the requirement that the Access Holder 
endorse an OSA;450 and 

� revisions were made to the OSA (clause 5.2(g)) to provide for notice to access 
holders and operators and a best endeavours provision to provide an alternative 
train path. Asciano submitted that the use of best endeavours terminology is 
inappropriate and ARTC should be under an absolute obligation to advise 
Operators of the details of incidents.451 

A.10.2.13 Network Transit Management 

Asciano remained concerned that the NMPs proposed by ARTC would be unable to 
manage the Hunter Valley coal network. Asciano submitted that the emphasis on on-
time running is inconsistent with the primary objective of sequencing trains delivering 
from mines to ports.452 Asciano submitted that while it is aware that the NSW Lease 
does not make provision for the Network Management Principles (NMPs) to be 
altered, the set of alternate NMPs submitted previously by Asciano would not 
necessarily negatively impact on ARTC’s compliance with the NSW Lease and 
should be adopted where they are not inconsistent.453 Where the alternate NMPs are 
incompatible with the lease, consideration should be given to amending the lease.454 

Asciano was concerned that the preservation of future train paths for passenger 
priority in the IAHA and OSA will reduce capacity and seeks an indication that the 
preservation of future train paths will not reduce capacity.455 Asciano suggested that 
the preservation of future train paths should be addressed more directly by the ACCC 
in its Final Decision. 

Asciano strongly supported the ACCC’s Draft Decision and recommendations with 
respect to: 

� Addressing the clauses in the 2009 OSA relating to changes to Codes of Practice 
and communication equipment so that there is an obligation on the part of the 
ACCC to consult with affected Operators.456 
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� Addressing the balance of the risks, liabilities and negligence of ARTC and the 
Operator when removing rolling stock from the Network.457 

� Addressing the 2009 OSA definition of Instructions so that it is subject to 
reasonable, rather than honest, belief.458  

� Addressing the 2009 OSA definition of Network Control Directions to remove 
operational provisions.459 

� Addressing the Network Control Directions clause in the 2009 OSA so that 
compliance is not required if it would jeopardise the safety of personnel.460 

� Addressing the Third Party Works provisions in the 2009 IAHA and 2009 OSA so 
that Third Party Works are only to be carried out where the third party is under a 
legislative obligation or during designated maintenance periods.461 

Asciano submitted that the ACCC did not address its concerns in relation to the 
following matters: 

� It is unreasonable for ARTC to charge TOP charges when the Network is 
effectively closed due to Repairs, maintenance and upgrading of the network.462 

� ARTC should be under an absolute obligation to advise Operators of the details of 
incidents and as such the use of best ‘endeavours’ terminology is inappropriate.463 

A.10.2.14 KPIs 

Asciano submitted that it supports the ACCC’s Draft Decision regarding the use of 
KPIs, which are to be negotiated and agreed prior to the execution of AHAs and 
OSAs.464 

Asciano submitted that the KPIs in the 2009 IAHA address issues of track 
availability, track quality, track reliability safety and speed restriction, however the 
material consequences for not meeting these KPIs is unclear. Asciano submitted that 
the IAHA and OSA should place explicit obligations on ARTC to maintain the 
network.465 

A.10.2.15 Exercise of Discretions 

Asciano submitted that it supports the ACCC’s Draft Decision regarding the use 
ARTC discretion to be justified by reference to objective criteria and 
reasonableness.466 

Specifically, Asciano submitted the following: 
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� The ability of ARTC to use discretion rather than contractual obligations to 
allocate capacity for short term shortfalls in capacity should be limited and the use 
of ARTC’s discretion must be justified in writing by reference to objective criteria 
and reasonableness;467 

� The 2009 OSA definition of section (b) of ‘Instructions’ should be addressed such 
that the ARTC would be subject to a more objective test of reasonable belief;468 
and 

� The final position on Clause 11.1 (b) (iii) (c) of the 2009 IAHA, regarding train 
path variations, should limit ARTC’s discretion in altering access holder’s rights, 
and any use of this discretion should be justified by reference to objective criteria 
and reasonableness.469 

A.10.3 Macquarie Generation (23 March 2010) 

A.10.3.1 Domestic coal 

Macquarie Generation submitted that there are significant differences between export 
coal haulage and domestic coal haulage which warrant the flexibility to negotiate 
different arrangements for access.470 

Macquarie Generation transports coal via rail and overland conveyor from New South 
Wales coal mines to Liddell and Bayswater Power Stations. Macquarie Generation 
submits the TOP requirements are more onerous for them as Macquarie Generation is 
unable to trade paths because their train paths do not stop at the Port of Newcastle. 471  

Macquarie Generation disagreed with the ACCC’s draft decision that the “Show 
Cause” provisions have weakened the ability to remove rail access in the HVAU. 
Macquarie Generation submits to remove rail access without the ability to show cause 
may impact the company’s ability to generate electricity. 472 

A.10.3.2 Capacity Management 

Domestic users should have the ability to negotiate capacity management  

Macquarie Generation submitted that the Draft Decision noted that ‘in general users 
should be able to seek to negotiate mutually acceptable terms and conditions for the 
Access Agreement. However, it is also stated that provisions relating to the 
management of capacity should be included in the HVAU itself so that these 
conditions are mirrored in all access agreements.’473 

Macquarie Generation submitted that ‘[p]rohibiting the ability to negotiate some of 
these provisions is inequitable in Macquarie Generation’s case.’ An example given 
was in relation to trading of train paths: 
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 ‘Macquarie Generation is highly disadvantaged by the requirement to sign a 
10 year take or pay contract which allows unused train paths to be traded with 
other users. We are unable to trade paths because our train paths stop at the 
Antiene Rail Unloader near the Power Stations, not the Port of Newcastle. As 
such the take or pay requirements are more onerous for us than other users.  

Our train paths are for supply of fuel to Bayswater and Liddell Power 
Stations. We have no connection to rail paths to the Port, stacking and reclaim 
at Port Waratah, ship arrivals or Port congestion issues.; 474 

Macquarie Generation also noted that ‘ARTC’s revised undertaking in December 
2009 stated that if access holders use less than 90% of their paths in a quarter, then the 
unused paths may be removed, unless it can be shown that they are needed in the 
future. However, the ACCC’s draft decision states that the show cause provisions 
have weakened the undertaking and “As a result…a stronger approach to that in the 
24 December IAHA is needed…”).’ 475  

Macquarie Generation submitted that it ‘disagrees with the ACCC’s decision in this 
regard’ and that to ‘ensure a stable supply of electricity to the eastern States, 
Macquarie Generation requires constant rail access for fuel delivery, and would seek 
to negotiate conditions which matched our long term coal supply agreements.’476 

Macquarie Generation submitted that ‘[t]o remove rail access without the ability to 
show cause is inequitable and may impact the Corporation’s ability to generate 
electricity. Again, the differences between coal haulage for export compared with 
domestic electricity supply are not adequately considered.’477 

Macquarie Generation also noted that the ‘draft decision notes that the ACCC must 
have regard to “…the interests of person who may want access to the service”.’  478 

Macquarie Generation submitted that it is of the view that ‘the inappropriateness of 
many of the provisions to the domestic task justify the explicit exclusion of domestic 
haulage in certain instances’ or that at ‘the very least domestic coal users should have 
the ability to negotiate all of the provisions with ARTC.’479 

A.10.3.3 Network Transit Management 

Macquarie Generation submitted that ‘it is appropriate to clarify the role of the 
HVCCC in relation to network management, particularly the development of the 
Monthly Train Plan and the Daily Train Plan’. A detailed description of the HVCCC’s 
role in relation to network management should be included in the HVAU, particularly 
as the HVCCC is seeking to charge access holders for this function.480 

                                                 
474  Macquarie Generation, Submission in Response to ACCC Draft Decision, 23 March 2010, p. 2. 
475  Macquarie Generation, Submission in Response to ACCC Draft Decision, 23 March 2010, p. 2. 
476  Macquarie Generation, Submission in Response to ACCC Draft Decision, 23 March 2010, p. 2. 
477  Macquarie Generation, Submission in Response to ACCC Draft Decision, 23 March 2010, p. 2. 
478  Macquarie Generation, Submission in Response to ACCC Draft Decision, 23 March 2010, p. 2. 
479  Macquarie Generation, Submission in Response to ACCC Draft Decision, 23 March 2010, p. 3. 
480  Macquarie Generation, Submission in Response to ACCC Draft Decision, 23 March 2010, p. 3. 



 100 

A.10.4 New South Wales Minerals Council (31 March 2 010) 

A.10.4.1 Objectives 

The New South Wales Minerals Council (NSWMC) submitted that a new section 1.3 
be added to the preamble setting out ‘Coal Chain Principles’, which reflect the 
Implementation Memorandum (IM) principles and alignment needs.481 NSWMC 
considered that the provisions are required to set out the principles intended to govern 
the coal chain and to require that efficiencies and principles for implementing these 
arrangements are reviewed.482 NSWMC noted that these provisions were drafted 
subject to the inclusion of provisions dealing with priority in access queues and 
efficiency reviews.483 

A.10.4.2 Scope – extensions 

The NSWMC submitted that a new section 2.1(c) be inserted into the HVAU 
regarding the cost of obtaining access to Extensions. This proposed clause mirrors the 
NSWMC’s proposed amendments to clause 5.7 of the IAHA.484 The approach 
proposed was as follows: 

� HVAU section 2.1(c) to provide that ARTC and an Access Holder will enter into 
an agreement setting out the Access Holder’s terms of access to the Extension. 
ARTC may charge the Access Holder to use the Extension as a term of it building 
the Extension. ARTC may charge an amount it determines as being reasonable, 
taking into account (i) reasonable costs incurred in building the Extension and 
recovery of costs over such time the Extension will be used, (ii) location of the 
Extension, (iii) the number of Access Holders expected to use the Extension and 
(iv) any other legitimate commercial factors which ARTC might reasonably 
consider.485 

� HVAU section 2.1 amended to provide that the dispute resolution provisions of 
the HVAU do not apply to section 2.1(c).486 

� HVAU section 2.1(b) amended to provide that Extensions are not covered by the 
HVAU, other than as provided in section 2.1(c).487  

� IAHA clause 5.7 amended to reflect the inclusion of s. 2.1(c) in the HVAU.488 
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A.10.4.3 Alignment and Transparency of Consultation Processes  

The NSWMC noted that it ‘supports the ACCC’s view that the inclusion of greater 
clarity and transparency in the HVAU processes, especially in consultation with the 
HVCCC and industry participants, is an appropriate approach to achieving… balance. 
We submit that clearly defining the HVAU processes, including consultation with the 
HVCCC and the Rail Capacity Group, is critical to achieving effective alignment of 
the coal chain and meeting the legitimate business interests of the coal producers.’ 

The NSWMC also submitted however that ‘in specific areas, the ACCC’s views do 
not go far enough in clarifying the HVAU processes. We are concerned that the 
flexibility allowed to ARTC could compromise alignment to the detriment of coal 
chain efficiency’ and ‘we believe that further definition of the processes is necessary 
to address this issue (e.g. the provision of Additional Capacity and the Systems 
Assumptions process).’489 

A.10.4.4 Facilitating Access Agreements 

The NSWMC submitted that it supports the ACCC’s acceptance of ARTC’s general 
approach to negotiation of access agreements and dispute resolution and the 
recommended revisions to address ambiguity and uncertainty around the operation of 
the arrangements for coal including the scope of the matters subject to negotiation.490 

The NSWMC submitted that it supports the ACCC’s acceptance of the use of an 
Indicative AHA and OSA and access seekers having the right to negotiate different 
terms, with the exception of certain key provisions in relation to capacity 
management.491 

The NSWMC submitted that the Indicative AHA should be available to all coal 
access seekers so that non-Indicative Services for coal can be subject to all the terms 
of the Indicative Access Holder Agreement, except those relating to the description of 
the Service, the charge for the service and the term of the Agreement.492 

The NSWMC supported the ACCC view that it may be appropriate to include 
provisions relating to rail capacity management in the HVAU which can then be 
mirrored in access agreements to ensure their consistent application across all access 
seekers.493 NSWMC included a new proposed sub-section in s. 3.15 which states: 

(f)  ‘For the avoidance of doubt, an Applicant is entitled to negotiate with 
ARTC in relation to the terms of its Access Holder Agreement.’494 
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A.10.4.5 Capacity Expansion  

The NSWMC noted that it ‘supports ACCC acknowledgment of the importance of 
ensuring that the overall capacity of the rail network expands in alignment with the 
capacity of the port terminals.’ 495 

The NSWMC also noted the ‘ACCC’s view that the HVAU should not set out strict 
rules which oblige ARTC to comply with the recommendations of an Applicant or the 
HVCCC regarding the creation of Additional Capacity as such a decision is ultimately 
one for ARTC considering its legitimate business interests.’ 496 

However, the NSWMC submitted that ‘as the monopoly provider of rail track access, 
ARTC cannot be allowed under the HVAU to prevent the creation of Additional 
Capacity needed to align track access capacity with the capacity of the rest of the coal 
chain.’ 497  

The NSWMC further submitted that it ‘is essential that provisions are incorporated in 
the HVAU which give the producer(s) an effective alternative means of having 
capacity added where ARTC is not prepared to fund and/or build it.’ 498 

The NSWMC noted that it ‘supports the ACCC’s view that the Additional Capacity 
provisions in the HVAU are vague and uncertain and its recommendation that clearly 
drafted, transparent provisions setting out ARTC’s obligations in relation to the 
provision of Additional Capacity, including consultation with the HVCCC and with 
the industry, be incorporated in the HVAU’ and that ‘sections 6.2, 6.3 and 6.4 of the 
HVAU need significant redrafting to achieve this objective.’499 

A.10.4.6 Capacity Resumption   

The NSWMC noted the ‘ACCC’s preliminary view that the capacity resumption 
provision in the April Undertaking (where an access holder has utilised less than 90% 
of its train path entitlements over three months) has been inappropriately weakened in 
ARTC’s 24 December IAHA’. 500   

The NSWMC submitted that it: 

requested the changes to the capacity resumption provision that ARTC 
included in the 24 December draft of the HVAU to allow for potential 
fluctuations in the use of coal producers’ capacity entitlements relative to the 
uniform periodic allocations of capacity under the HVAU. These fluctuations 
may arise from time to time due to fluctuations in customer off-take, the 
timing of large coal shipments, Force Majeure, Availability Exceptions and 
operational reasons such as longwall equipment moves and adverse 
geological conditions in the mines which can curtail or stop coal production 
for significant periods. Examination of production and coal shipment volumes 
by producers indicated the changes to the capacity resumption provisions and 
tolerances that would be necessary. 
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The NSWMC also submitted that ‘without appropriate tolerances for short term 
underutilisation of capacity entitlements, coal producers will be at risk of resumption 
of part or all of their capacity entitlements due to short term throughput fluctuations 
which are an inherent part of their business.’ 501 

The NSWMC submitted that ‘[t]his is not the intent of a resumption provision which 
should be aimed at preventing the hoarding of capacity. We believe that adequate 
incentives to utilise capacity entitlements whenever possible and prevent hoarding, 
including the producer’s liability for TOP charges, are incorporated in the HVAU but 
will consider further ways to ensure that this flexibility will not be misused.’502 

A.10.4.7 NSWMC HVAU Mark-ups   

Existing Agreements and Rights 

The NSWMC proposed an amendment to HVAU section 2.5 setting out that where an 
applicant can demonstrate Network Exit Capability, the applicant should be entitled to 
reserve Access Rights which existed prior to the Commencement Date where the 
Access Application is for substantially the same purpose and end market.503 

Introduction to section 3 

The NSWMC proposed amendments to provide that ARTC must consult with the 
HVCCC in respect of each Access Application. Further, NSWMC submitted that 
ARTC should undertake to allocate any Capacity which becomes available as a result 
of a termination or expiry of an AHA before undertaking to construct Additional 
Capacity.504 

Parties to Negotiation 

Applicant to endorse the signed OSA 

The NSWMC proposed an amendment to section 3.4(b)(iii) to provide that in 
endorsing the OSA, the applicant will not become liable under the OSA.505 

Prudential Requirements 

The NSWMC submitted that section 3.4(e)(iv) be deleted, where the section provides 
that an Applicant must demonstrate that it has legal ownership structures in place that 
have a sufficient capital base and assets of value in order to meet actual potential 
liabilities. NSWMC submits that this requirement is subjective and unnecessary, 
given that ARTC is entitled to obtain Credit Support or a Parent Guarantee.506 
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Capacity Analysis, and ‘initial review’ for Coal Access Rights  

The NSWMC submitted that section 3.6 of the 2009 HVAU be deleted, as it appears 
to be redundant considering the Capacity Analysis which takes place under section 
3.8.507  

The NSWMC also submitted proposed amendments to section 3.9 of the 2009 HVAU 
regarding the carrying out of a Capacity Analysis. Specifically, the NSWMC 
proposed amendments to the section so that ARTC, when conducting the Capacity 
Analysis, has regard to System Assumptions, an Applicant's ability to fully utilise its 
terminal capacity rights, and proposed new rules for priority.508  

The NSWMC submitted amendments to section 3.10 of the 2009 HVAU to include 
wording requiring ARTC to indicate in an Indicative Access Proposal the proposed 
Base Path Usages for the first year, the Tolerance and approved Allocation Period.509 

Network Exit Capability – information provided as part of Access Application 

The NSWMC proposed additions to section 3.7 of the 2009 HVAU regarding the 
‘Network Exit Capability’ information to be provided as part of an Access 
Application, including to incorporate references to the System Assumptions and the 
Allocation Period. 

Priority of Allocation for Coal Access Rights 

The NSWMC proposed a new section 3.9, ‘Priority of Allocation for Coal Access 
Rights’, which it stated adapts the access priority provisions from the port contracts to 
apply to rail access. The NSWMC noted that provisions would also be required to 
resolve priority between Coal and Non-Coal Applications. The  NSWMC proposed 
subsequent amendments to section 3.13 (regarding Mutually Exclusive Applications) 
so that section 3.13 only applies to Non-Coal Applications.510 

Duration of Coal Access Rights 

NSWMC proposed a new section 3.14, dealing with the Duration of Coal Access 
Rights. NSWMC is of the opinion that even where a load point services a mine that 
has a life shorter than 10 years, it should still be an Indicative Service. NSWMC 
submits that this proposed amendment to the HVAU mirrors a proposed new clause 
2.5 in the AHA.511 

Access Agreement 

The NSWMC submitted amendments to section 3.14, Access Arrangement, which it 
has numbered as section 3.15. Specifically, NSWMC has proposed the addition of 
section 3.15(f), which provides that: 
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‘For the avoidance of doubt, an Applicant is entitled to negotiate with ARTC 
in relation to the terms of its Access Holder Agreement.’512 

Capacity Management 

NSWMC submitted that (in summary) the mark-ups to clauses 5.2, 5.7 and 5.8 
propose that: 

Capacity Analysis to be made on basis of System Assumptions 

o HVCCC to participate & ARTC to have regard to its recommendations 

o ARTC/HVCCC to review Committed and Available Capacity every 6 
months 

Clause 5.3 proposes ‘that capacity reservation to be replaced with capacity allocation 
procedure’. 

Clause 5.4 proposes that ‘[f]or temporary shortfalls, allocations of track capacity to 
take account of terminal rules & ARTC to coordinate with other infrastructure 
suppliers through the HVCCC.’ 

Clause 5.8 and clause 16.4 propose ‘ARTC to participate in Capacity Trading System 
and its provisions to be integrated with the AHA provisions for temporary trade of 
Path Usages.’513 

The NSWMC submits that in relation to: 

Section 5  

• Clause 5 of the HVAU  will ‘need to address the establishment of operational 
terms relating to matters such as allocation periods (section 5.8), allocation 
units, flexibility and tolerance (section 5.7), consumption measurement, 
capacity trades and transfers (section 5.12), capacity variation and resumption, 
adjustment for capacity shortfalls (section 5.9), daily planning (section 5.13), 
capacity modelling and adjustments for under-delivery of Additional 
Capacity.’514 

Section 5.1: System Assumptions:  

• AHA contains defined System Assumptions which have not been incorporated 
into the Access Undertaking by ARTC. 

• NSWMC is seeking to add a definition of System Assumptions to the Access 
Undertaking and for the definition to refer to a new section 5.1. New section 
5.1 would provide that: 
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o ARTC is to work with terminal operators to agree a common set of 
System Assumptions for the Hunter Valley Coal Chain (possibly 
through the HVCCC); and 

o the System Assumptions would incorporate those items listed in the 
definition set out in the AHA. 

• NSWMC is also seeking the inclusion of a requirement that ARTC act 
reasonably in agreeing the System Assumptions and the form of the System 
Assumptions Document. 

• Each element of the definition of system Assumption in the AHA to be set out 
in full in section 5.1 of the Access Undertaking. 

Sections 3.1, 5.2, 5.3 and 5.4: Capacity Analysis:  

• NSWMC has incorporated provisions requiring ARTC to give notice to the 
HVCCC of any Capacity Analysis and to assist the HVCCC in 
participating in that Capacity Analysis. A statement setting out the purpose 
of the Capacity Analysis has also been included. ARTC should be required 
to have regard to the HVCCC's recommendations. 

• NSWMC is also seeking that the HVCCC carry out 6-monthly reviews of 
Committed and Available Capacity in order to ensure appropriate 
allocation of Capacity and to ensure ARTC is appropriately complying 
with its Hunter Valley strategy (set out in section 6.4(d)). 

• Finally, NSWMC is seeking to involve ARTC in a daily 'tick-the box’ 
approach with the HVCCC to ensure effective utilisation of Capacity. 

• Insert a new section 5.14 [to the IAHA] requiring ARTC to provide the 
HVCCC with train path schedules (including amendments) to enable the 
HVCCC to determine an access holder's entitlement to Path Usages.  

Sections 5.6, 5.8 and 5.14:  

• 5.6 - Determination of Base Path Usages - The provisions of this section 
should mirror those contained in clause 3.2 of the AHA (Base Path 
Usages), once agreed. The section should deal with the method for initial 
and annual determination of Base Path Usages under Access Agreements 
for Coal Access Rights. 

• 5.8 - Allocation Periods - The provisions of this section should mirror 
those contained in clause 3.5 of the AHA (Identification of Allocation 
Periods), once agreed, in relation to all Access Agreements for Coal 
Access Rights. 

• 5.14 - Inefficient use of Access Rights – The provisions of this section 
should mirror those contained in clauses 11.4 (Removal of Path Usages for 
under-utilisation; 11.5 (Non-compliance with Service Assumptions) and 
11.6 (Cancellation of Services) of the AHA. 
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Section 5.9: Shortfall in existing Capacity:  

• Clause 6 of the [December] AHA now incorporates a provision dealing 
with the identification of "Capacity Shortfalls", requiring notice to access 
holders, Terminal Operators and the HVCCC, as well as coordination with 
the HVCCC. 

• The time frame has been shortened to 5 days and for shortfalls of more 
than 5 days, allocations will continue as normal for unaffected load points. 

• NSWMC has incorporated the revised AHA provisions dealing with 
Capacity Shortfalls and a provision setting out that access holders with 
affected load points will be entitled to make up lost Path Usages from 
future Path Usages and ad hoc Path Usages. 

• NSWMC is consulting with the HVCCC as to whether the 5 day time-
frame can be further reduced. 

Section 5.11: Capacity resumption, relinquishment and transfer:  

• NSWMC is seeking the incorporation of the provisions contained in the 
AHA into the Access Undertaking (amended as appropriate), so that the 
same transfer and trading systems apply consistently across holders of 
Coal Access Rights. See new section 5.12: Capacity Transfer Working 
Group. 

Network Management Principles 

NSWMC submitted that NMPs means the principles regulating Train movements on 
the Network which must be consistent with the Train Decision Factors contained in 
the NSW Lease. NSWMC submitted that it has not been provided with a copy of the 
Train Decision Factors and is not therefore in a position to comment regarding 
consistency. A copy of the NSW Lease has been requested from ARTC.515 NSWMC 
have included a definition of NSW Lease in Attachment A: 

“NSW Lease” means the Deed of Lease over the interstate Hunter Valley rail 
lines a[n]d infrastructure between the State Rail Authority of New South 
Wales, Rail Infrastructure Corporation and ARTC dated 31 May 2004, as 
amended from time to time;516 

Network Transit Management in the HVAU 

Short Term Capacity Management 

NSWMC submitted that the HVAU should be amended to require Access Holders to 
show Network Exit Capability, sufficient Access Rights and a ‘contractual obligation 
in favour of the person for whom the coal is being hauled obliging an Operator to run 
the Train. NSWMC further submitted that if Train movements are in accordance with 
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the relevant Access Agreement, the Network Management Principles and ARTC's 
other reasonable requirements, they must be included in the DTP.517  

Loss capitalisation model  

In the mark-up of the HVAU and the explanatory comments, NSWMC submitted that 
the loss capitalisation mechanism is not appropriate and should be removed. 518 519 

Regulated asset bases  

NSWMC stated that the starting DORC is not justified for Pricing Zone 3, and the 
starting values should consider the cost of ARTC’s investment and economic value 
based on continuation of existing pricing policies. 520 521 

Floor and ceiling price and revenue limits 

In terms of definitions, NSWMC considered that efficient costs and prudent capital 
expenditure should be more rigorously defined and that a definition should be 
included for ‘group of Access Holders’.522 523 In addition, NSWMC submitted that 
access revenue should fully recover avoidable costs in addition to Direct Costs. 524 

Economic cost and cost allocation  

NSWMC asserted that interest during construction of Additional Capacity should not 
be included as part of Economic Cost. According to NSWMC, the conventional 
approach should be applied to provide an incentive to complete the project, which is 
by adding project expenditure to RAB after delivery of the infrastructure.525 526 

Return on capital (WACC) 

NSWMC took the position that an initial Rate of Return should be applied on a post 
tax nominal basis, set by the ACCC for a 5 year period and subsequently approved by 
the ACCC. 527 528 

Unders and Overs accounting and Annual Compliance Assessment 

NSWMC considered that the accounting regime for unders and overs should include a 
specific provision stating that the TOP Charges for unsupplied Path Usages should be 
deducted from ARTC's actual access revenue for the relevant period.529 530 

In relation to the Annual Compliance Assessment, NSWMC maintained its view that: 
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� Information submitted by ARTC to the ACCC should be made available to Access 
Holders and Access Holders should be entitled to make submissions to the ACCC 
regarding that information; and  

� The ACCC should determine whether costs recovered through Access Charges 
have been efficiently incurred having regard to industry practice.531 532 

A.10.4.8 NSWMC IAHA Mark-ups   

Term of the IAHA 

NSWMC’s submission emphasised the need for the Indicative AHA to be available to 
all coal access seekers so that non-Indicative Services for coal can be subject to all the 
terms of the Indicative Access Holder Agreement except those relating to the 
description of the Service, the charge for the service and the term of the Agreement.533 

NSWMC submitted that this would not prevent ‘ARTC and access seekers entering 
into different terms and conditions for Non-Indicative Services by mutual agreement 
between them.’534 

NSWMC submitted in relation to the 2009 IAHA that clause 3.14 should be aligned 
to the port terminal access term (i.e. a rolling 10 years) or less where mine served by 
loadpoint has shorter remaining life.535  

NSWMC submitted in relation to Schedule A of the 2009 HVAU that: 

‘Access holder agreements for non Indicative coal Services to be based on the 
AHA except that ARTC and the access holder to agree: 

� the characteristics of the Service 

� the access charges 

� the Term of the agreement, where the loadpoint’s mine has a life of 
less than 10 years’536 

NSWMC proposed a new section 3.14 of the HVAU entitled ‘Duration of Coal 
Access Rights’.537 NSWMC submitted that ‘even where a load point services a mine 
that has a life shorter than 10 years, it should still be an Indicative Service’538 and 
‘should be subject to the same Charges as longer-life mines.’539 In Attachment D, 
NSWMC submitted that clauses 2.3(c) and (d) and a new provision (clause 2.5) of the 
IAHA should incorporate provisions dealing with mines that have a shorter life than 
10 years.540 

Long Term Uplift 
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NSWMC submitted that its amended version of clause 19.1 (contained in Attachment 
C) should be incorporated into the IAHA. The amended clause provides that all of the 
provisions of the agreement should be consistent with the provisions of the Indicative 
Access Agreement. The amended provision submits an alternative proposed method 
of updating an AHA when an amended Access Undertaking is accepted by the 
ACCC.541 NSWMC submitted that: 

‘all of the provisions of the AHA should be consistent with the HVAU and 
the Indicative AHA accepted by the ACCC. AHAs should be consistent so 
that there are no alignment issues generated. Further, any Access Holder 
signing before the ACCC accepts it HVAU should be assured of a minimum 
level of rights. NSWMC’s draft allows any Access Holder wanting to 
incorporate non-standard terms that are not subject to uplift to do so unless 
those provisions contradict the HVAU. This position should not be 
problematic for ARTC, given ARTC has agreed in clause 19.2 to automatic 
uplift of provisions for future Undertakings or amendments in the future to 
the HVAU.’542 

NSWMC noted that in relation to clause 19.2(b) of the 2009 IAHA, ‘the words "to the 
extent it is not inconsistent with a provision covered by paragraph (b)(ii)" should be 
deleted as this is inconsistent with the intent of automatic uplift in that paragraph.’543 

Liability and Indemnity in the IAHA 

NSWMC submitted in Attachment C that it was still considering whether ARTC’s 
liability is acceptable.544  NSWMC submitted that parties are to be liable for events 
caused by negligence as well as fraudulent and wilful misconduct.545 NSWMC 
submitted that there is no reason for the words ‘however arising (including under this 
agreement, in tort including negligence, or for breach of any statutory duty)’ not to 
apply equally to ARTC and the Access Holder.546 

NSWMC submitted that the mutual liability cap should only be limited to the TOP 
Charges per Contract Year.547 NSWMC submitted that ARTC’s ‘liability is already 
heavily limited and further restrictions should not be placed on producers bringing an 
action in respect of a matter not excluded under clause 13.1.’548 

NSWMC submitted that clause 13.5(b), relating to contribution for cross claims, 
should be deleted as ‘the Access Holder should not be responsible for claims arising 
out of arrangements between the Operator and ARTC.’549 

NSWMC submitted that ARTC's position regarding liability under clause 4.6(a) 
(limited agency) is ‘generally acceptable as an Access Holder can include a back-to-
back indemnity for breaches by an Operator in its contractual arrangements with the 
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Operator. NSWMC submitted: ‘however, NSWMC considers that Consequential Loss 
should be excluded as it considers that it would be more difficult to obtain a back-to-
back indemnity for this’.550 NSWMC submitted that consequential loss should be 
consistent with PWCS’ LTSOP.551  

Confidential Information 

Section 3.5 of the 2009 HVAU provides for the handling of confidential information. 
NSWMC submitted that it differs from the confidentiality clause in the 2009 IAHA 
(clause 15). NSWMC submitted that it is seeking amendments to section 3.5 of the 
HVAU so that it mirrors the provisions in the AHA.552  

NSWMC submitted in Attachment C that ‘NSWMC is still considering whether it is 
operationally practical to continually designate information as confidential.’553 

Termination Provisions 

NSWMC submitted that clause 12.3 of the 2009 IAHA: 

‘only allows termination if the NSW Lease is "not promptly replaced by a 
new lease or rights" allowing ARTC to continue its obligations. There is no 
reason why the Access Holder should not be entitled to terminate in these 
circumstances and a right should therefore been inserted allowing the Access 
Holder to do so.’554 

NSWMC made amendments to clause 12.3 in Attachment C.555  

NSWMC also submitted that ARTC should not be able to apply clause 12.1, which 
related to termination of the agreement for breach, where the breach results from ‘an 
Access Holder using a Non-Compliant Service or Cancelling a Service until such time 
as ARTC has first complied with the provisions of clause 11.5.’556 Clause 11.5 (as 
amended by NSWMC) deals with Non-compliance with Service Assumptions. 

NSWMC submitted that parties should not be entitled to immediately terminate the 
agreement unless the other party permanently ceases to carry on business.557 NSWMC 
submitted that ‘ARTC should not be entitled to terminate the agreement in 
circumstances where a mine is subject to a temporary shut down and the Access 
Holder continues to pay TOP Charges’.558 

NSWMC also submitted that ‘ARTC has agreed that Liability for TOP Charges 
ceases on termination of the agreement where the termination arises out of clause 
12.3. It is unreasonable for ARTC to refuse to suspend TOP Charges where it opts to 
suspend obligations and that suspension arises out of clause 12.3.’559 
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Capacity Management  

Summary 

NSWMC submitted that (in summary) the mark-ups to clauses 6.2, 11.5 and 11.6 
propose: 

Access holder to bear own and other users’ capacity loss if: 

o non compliant service (Service Assumptions) 

o cancellation, late presentation, train breakdown, failure to meet 
other KPIs/System Assumptions (excluding Service Assumptions) 

Access holder does not bear capacity loss where cause cannot be reasonably 
and promptly attributed (e.g. derailment and/or damage to track 
infrastructure). 

Clause 16.4 proposed ‘ARTC to participate in Capacity Trading System and its 
provisions to be integrated with the AHA provisions for temporary trade of Path 
Usages.’560 

Explanatory Comments for NSWMC mark-ups to the IAHA 

The NSWMC submitted that in relation to: 

Section 6 - Capacity Shortfall 

• 6.1 – Capacity Shortfall - NSWMC notes that Access Holders require both 
alignment and coordination. 

• 6.2 & 6.3 – Capacity Shortfall - NSWMC is confirming with the HVCCC 
whether ARTC should be able to move to prorate allocation in less than 5 
days e.g. 2 days. 

• 6.3(b) – Unaffected Access Holders – The clause should be amended to 
provide that each affected access holder should be able to make up its lost 
path usages from its unaffected loadpoints and/or from future ad hoc path 
usages. 

Section 11 – Permanent variations of Train Paths  

• 11.1 – Permanent variation of Train Paths: 

o Some mechanism is required to deal with a failure to respond to a 
request for permanent variations to Train Paths, as dispute 
resolution is unlikely to be useful. NSWMC would suggest that 
amendments be included to provide for a Second Notice to be 
given if no response is received. The Second Notice gives a further 
28 days for a response, after which consent is deemed to have been 
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given. This time frame should be more than sufficient for a party to 
respond. 

o An Access Holder's obligations to pay TOP Charges should cease 
if varied path is offered to another Access Holder. If an Access 
Holder requests a variation and ARTC does not relieve it of its 
TOP Charges, if ARTC is later recompensed by another user, the 
Access Holder should then be refunded, irrespective of when this 
occurs. 

• 11.2(c) - NSWMC is considering whether it is appropriate that ARTC has 
discretion to waive the TOP Charge if Access Holder's operations are 
disrupted. 

• 11.4(f) - Removal for Under-utilisation - The number of paths to be added 
under this clause should be the amount available i.e. the Base Path Usages 
for the period the Access Holder couldn’t use them so there is a clear 
measure of the effect to be taken into account. NSWMC proposes adding 
the words “by adding the number of Base Path Usages for the Period 
during which they could not be used to the number of Actual Path Usages” 
at the end of clause 11.4(f). 

• 11.5/11.6 - Non-Compliant Services and Cancellations - NSWMC 
proposes splitting the clause into two, separately dealing with Non-
Compliant Services (in clause 11.5) and Cancelled Services (in clause 
11.6). 

• 11.5(a) - Non compliance with Service Assumptions  

o If ARTC reasonably considers non-compliance is caused by the 
Access Holder, it should be obliged (not have the option) to issue a 
warning notice. Wording should also been inserted to clarify that, 
where causation cannot be promptly and reasonably attributed, 
ARTC will not be obliged to issue a warning notice.  

o A provision should be incorporated (also to be reflected in the 
HVAU) that an access holder retains its existing rights, including 
train path usages, in a new access agreement where it has existing 
access rights and applies for more (see clause 3.1(e)). 

• 11.5(c) – Non compliance with Service Assumptions - It is important to 
ensure a Non-Compliant Service ceases to be used as soon as practicable 
so that efficiency (and Capacity) are retained and an absolute obligation on 
ARTC to take steps should therefore be inserted. Further, the timeframes 
should be reduced to 7 days both in relation to ceasing to use Non-
Compliant Services and in relation to the time frame for ARTC taking 
action. 

• 11.5(e) - Non-Compliance with Service Assumptions - A statement of 
purpose should be incorporated, providing that the objective of any 
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adjustments is to ensure (where practicable) that Base Path Usages of other 
access holders is not affected. 

• 11.5(f) – Non compliance with Service Assumptions - Tolerance should 
not be adjusted as it constitutes a double penalty and the tolerance 
adjustment provision should therefore be deleted.  

• 11.5(g) – Non compliance with Service Assumptions - This clause should 
be amended to apply temporarily with the actions being able to be taken 
again on 14 days notice if further Non-Compliant Services are used within 
one year of the warning notice. In reality, there are only 4 categories of 
System Assumptions, none of which are likely to be more than a 
temporary problem unless the action is deliberate (in which case, it is a 
new Service and new Access Rights should be applied for under an AHA). 
ARTC has the right to terminate the existing rights if deliberate breaches 
occur. 

• 11.5(h) – Non compliance with Service Assumptions - Consideration of 
the HVCCC's advice and recommendations should not be left to ARTC’s 
discretion. The same comment applies equally to the obligation which 
ARTC should be required to have regard to HVCCC 
advice/recommendations in clause 16.6 and paragraph 4.1(d) of the Train 
Path Schedule. 

• 11.6 - Cancellation of Service - Wording should be inserted to clarify that: 

o the Access Holder that caused the Cancellation (even if not the 
party who lost the Path Usages) is the Access Holder who will be 
penalised; 

o where causation cannot be promptly and reasonably attributed, 
ARTC will not be obliged to issue a warning notice; and 

o a warning notice can be withdrawn. 

The concept of Cancellation should also incorporate late presentation of a 
train, breakdown of a train and a failure to present a train. 

Section 16- Assignment, trading and novation 

• 16.1(a) – Assignment by ARTC - Access Holder consent should be 
required for ARTC to sell, trade, sub-licence and otherwise dispose of 
AHA. The underlined wording currently only applies to sales etc of an 
Access Holder. There is no valid reason as to why the wording should not 
apply equally to ARTC. Further, the new provision should be subject to 
ARTC remedying any pre-existing breach by it of the AHA. 

• 16.1(c) – Assignment by ARTC - Liability should be clearly attributable to 
ARTC in circumstances where it enters into a sub-agreement or agency 
agreement. It is unreasonable that it not be liable for its agents and 
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contractors. ARTC can obtain reciprocal indemnities from its agents and 
contractors when negotiating contracts. 

• New clause 16.3(b) and 16.3(a)(ii) – Assignment by ARTC 

o The drafting of this clause is acceptable on the basis that there 
should be no incentive for an Access Holder to permanently trade 
Path Usages. Correspondingly, there should be no disincentive to 
trade Path Usages as this helps provide the flexibility that is needed 
in this very rigid allocation structure and, on balance and over time, 
these trades are unlikely to impose any significant extra access 
charges for other Access Holder. Therefore clause 16.3(a)(ii) 
should be deleted. 

• 16.4(a), (b) – Trading 

o NSWMC would suggest an update to the wording to reflect the 
Capacity Transfer System Working Group document dated 14 
December 2009. 

o Any advice/recommendations received from the HVCCC as to the 
amount of Capacity losses should be binding in the absence of 
manifest error. 

• 16.4(c)(iii) and 16.4(f) – Trading - NSWMC is liaising with the HVCCC 
as to trading timeframes and whether load points must be closer to the Port 
of Newcastle. 

• 16.4(c)(iv) – Trading - NSWMC would propose deleting this provision 
because neither the Former or New Access Holder would necessarily have 
sufficient information to be able to provide this warranty. 

• 16.4(f) – Trades - NSWMC is liaising with the HVCCC as to whether the 
time for a response can be reduced. 

• 16.6 - HVCCC - NSWMC considers that a requirement should be inserted 
for ARTC to be obligated to have regard to the HVCCC's advice and 
recommendations. This still allows ARTC not to follow the HVCCC's 
advice/recommendations if it has good reason not to. 

Network Transit Management in the IAHA 

NSWMC submitted that Path Usages should not ‘be included in the DTP unless there 
are sufficient Access Rights and Network Exit Capability and there is contract 
priority.’561  

NSWMC submitted that there should be a periodic review of Tolerance in the IAHA 
(considering effect on capacity) with endorsement by RCG.562 
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Sculpting the Annual Contracted Path Usages and Tolerance 

NSWMC submitted that the terms in its amended HVAU, section 5.6 (Determination 
of Base Path Usages), should mirror those contained in clauses 3.2 (Base Path 
Usages) in the IAHA, once agreed.563 NSWMC also submitted that section 5.7 
(Determination of Tolerance) in its amended HVAU should mirror those contained in 
clauses 3.3 (Tolerance) of the IAHA, once agreed.564 

NSWMC amended the Tolerance provision (clause 3.3) in the IAHA to require the 
review of Tolerance to consult with the HVCCC and for it to be completed within 3 
months of commencement. NSWMC submits that ‘the review will determine 
appropriate amendments to Tolerance and resulting changes to Coal Chain Capacity 
with final changes to be endorsed by the RCG’. NSWMC also submitted that it has 
proposed a new clause (3.3(e)) to ‘require further reviews to be commenced within 1 
month of Additional Capacity becoming available for use and otherwise at not less 
than annual intervals.’565 

Availability Exceptions 

NSWMC submitted that ARTC should use reasonable endeavours to consult with the 
Access Holder before an Availability Exception applies. NSWMC included 
amendments to the provision in Attachment C.566 NSWMC submitted that it is 
‘drafting excuses ARTC from giving notice where it is unable to reasonably do so (for 
example, in an emergency).’ 567 

Train Path Schedule 

NSWMC made submissions on the Train Path Schedule: 

� In relation to the Network Exit Capability Condition Precedent (clause 4.1 of 
the TPS): ‘where requested to do so by an Access Holder and subject to 
Available Capacity, ARTC should be obliged to grant Path Usages to enable 
the Access Holder to fully utilise its port capacity.’  

� Clauses 4.1 and 4.2 of the Train Path Schedule should be clarified so that they 
do not limit the operation of clause 3.14 of the agreement during the Term568   

Repairs, Maintenance and Upgrading of the Network 

NSWMC submitted that it is still considering whether it is appropriate for ARTC to 
have discretion to waive the TOP charges when taking possession of the Network.569                                         

Third Party Works  

                                                 
563  NSWMC, HVAU mark-up, Attachment A, 1 April 2010, p. 53. 
564  NSWMC, HVAU mark-up, Attachment A, 1 April 2010, p. 53. 
565  NSWMC, Explanatory Comments for AHA, Attachment D, 1 April 2010, p. 3. 
566  NSWMC, AHA mark-up, Attachment C, 1 April 2010, p. 20. 
567  NSWMC, Explanatory Comments AHA mark-up, Attachment D, 1 April 2010, p. 4. 
568  NSWMC, Explanatory Comments AHA mark-up, Attachment D, 1 April 2010, p. 12. 
569  NSWMC, AHA mark-up, Attachment C, 1 April 2010, p. 41. 
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NSWMC submitted that ARTC should ‘take and ensure the Third Party takes all 
reasonable steps to minimise any disruption to the Train Path’. Further, NSWMC 
notes that it does ‘not consider this to be an unreasonable requirement and it is 
consistent with NSWMC’s approach off aligning outages/Availability Exceptions to 
allow optimum use of Capacity under clause 3.2(a)’.570 

KPIs 

NSWMC submitted that amendments be made to clause 3.13 of the 24 December 
IAHA to include provisions requiring a review after changes to the Network KPIs and 
that KPIs should incorporate factors which the HVCCC determines are to be used in 
assessing efficiency in the Network.571 

NSWMC submitted that initial coal specific KPIs for ARTC and Access 
Holders/Operators should be developed by the HVCCC and, thereafter, reviewed and 
revised by the HVCCC regularly, and each time there is an expansion of the Hunter 
Valley Coal Chain.572 

NSWMC submitted that performance against the System Assumptions coal specific 
KPIs should be monitored by the HVCCC and reported to ARTC and Access 
Holders/Operators on regular basis. NSWMC noted that it is confirming the 
HVCCC's ability to undertake a monitoring role. NSWMC further submitted that 
ARTC should monitor its other incentives and measures under the NSW [Lease] and 
the True-Up Test and report this to Access Holders.573 

NSWMC proposed a provision in the IAHA stating that where changes to KPIs and 
minimum performance levels require a material change to ARTC or an Access 
Holder/Operator’s operations or infrastructure, there will be a period of up to two 
years for the change to be implemented.574 

NSWMC submitted that remedial processes should be included in the IAHA. 
NSWMC proposed that the ACCC would approve remedial processes by the 
Commencement Date, or they would be agreed by the parties within 6 months of the 
Commencement Date. NSWMC submitted that parties would be required to comply 
with the remedial processes and that once the ACCC approved a remedial process, 
they would apply in place of agreed principles.575 

NSWMC submitted that KPIs are a mechanism to monitor and trigger the creation of 
KPI management plans where there has been a material failure, by either party, to 
meet KPIs.576 

NSWMC proposed an amendment to the 24 December IAHA definition of Network 
KPIs, to provide that ARTC is to develop the performance indicators ‘in consultation 
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with and having due regard to the advice and recommendations of the HVCCC’.577 
NSWMC submitted that the HVCCC acts as an expert advisory group and is well 
placed to assist in the development of Network KPIs.578 

NSWMC submitted that the HVAU should provide that within 6 months of the 
commencement date, ARTC will propose Network KPIs and minimum levels of 
performance to the ACCC for inclusion in the HVAU. 579 NSWMC further submitted 
that the HVAU should be amended to reflect the proposed amendments to the 
IAHA. 580 

Definition of the HVCCC 

NSWMC submitted that the words ‘after having due regard to the views of Access 
Holders’ be added to the end of the definition of HVCCC given in both the 24 
December IAHA and in the HVAU.581 

NSWMC submitted that once the Service Level Agreements between various 
infrastructure providers and the HVCCC have been finalised, further amendments 
may be required to the HVCCC’s role under an AHA to take account of the 
HVCCC’s agreed role in relation to the infrastructure provider.582 

Definition of monthly tolerance cap (clause 1.1 AHA) 

NSWMC submitted that Access Holders should have a degree of control over 
determination of the monthly tolerance cap. NSWMC sought a consultation process to 
regularly assess and potentially adjust the MTC with the approval of the RCG.583  

Termination (clause 2.4 AHA) 

NSWMC considered that clause 2.4 should not be subject to clause 12.7 as this 
requires the Access Holder to pay TOP charges after termination or suspension of a 
Train Path Schedule.584 

TOP Charges (clause 5.4(f) AHA) 

NSWMC submitted that ARTC should be required to pay twice the Rebate where it 
has provided less than 95% of the Base Path Usages in more than one Period. Further, 
clause 5.4(f), regarding remedies where ARTC fails to provide paths, should be 
subject to the liability provisions in clause 13.585 
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Permanent variation of Train Paths – refund (clause 11.1 AHA) 

NSWMC submitted that an Access Holder’s obligations to pay TOP Charges should 
cease if the varied path is offered to another Access Holder, irrespective of when the 
refund occurs.586 

Suspension of TOP charges (clause 12.6(d) AHA) 

NSWMC considered that ARTC should be required to suspend TOP charges for a 
suspension as otherwise ARTC could avoid losing TOP charges by opting to suspend 
and not terminate rights.587 

Early Termination and TOP Charges (clause 12.8(c) AHA) 

NSWMC’s position was that the 2 year limitation should be deleted. In particular, if 
ARTC is receiving TOP Charges from another user, it should not be entitled to double 
dip.588 

NSWMC suggested that the words “to the extent that Capacity is the same” should be 
deleted to prevent a rebate of more than the amount paid under clause 12.8(a).589 

True up Test (Schedule 2, clause 2.3(b) AHA) 

NSWMC submitted that since producers are paying extra for Tolerance to be built, 
they should therefore be entitled to a Rebate where Tolerance is not provided, as this 
will incentivise ARTC to provide capacity wherever possible. NSWMC considers that 
the current drafting of Schedule 2 does not provide a Rebate as long as all Access 
Holders obtain their base tonnage, even if the Tolerance capacity is not provided.590 

Delay of additional capacity (Train Path Schedule, clause 4.3) 

NSWMC submitted that if Additional Capacity is delayed beyond, for example, 6 
months from the proposed completion date, the Access Holder should be entitled to 
receive liquidated damages. Reasonable damages payable would be twice the TOP 
charge ARTC would have received, had the Additional Capacity been made available 
on time.591 

A.10.5 Peabody Australia Mining Limited (31 March 2 010) 

A.10.5.1 Pricing parity/gtkm as a unit of pricing (section 4.10 HVAU) 

As submitted in its July 2009 submission, Peabody maintains that pricing parity (same 
gross tonne kilometre rate) should be maintained for the existing service providers 
operating in Zones 1 and 2.592 
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Peabody supports the ACCC’s proposal that the use of gtkm based pricing continue 
on the basis that ARTC submit an efficient train configuration to the ACCC and 
supports a 10 year commencement date for pricing based on efficient train 
configuration.593  

A.10.5.2 Contract structure 

Peabody supported the direct contractual relationships between coal producers and 
ARTC for coal access rights, and agreed that this does give rise to practical issues 
which should be resolved with clarity. Peabody supported the inclusion of a provision 
in the HVAU that gives Operators an express right to be involved in the negotiation of 
the OSA.594 

A.10.5.3 Involvement of Operators in negotiations 

Peabody supported the inclusion of a provision in the HVAU which gives operators 
an express right to be involved in the negotiation of the Operator Sub Agreement.595 

A.10.5.4 KPIs 

Peabody submitted that the HVAU should include KPIs and that they should form the 
basis for negotiation of the KPIs to be included in the access agreements prior to 
execution.596 

Peabody further submitted that Operators should be involved in the development of 
KPIs that relate to operator performance before the IAHA is executed.597 

A.10.5.5 IAHA 

Peabody made the following submissions in relation to the Liability and Indemnity 
Provisions in the 2009 IAHA: 

� The Mutual release should ‘reflect commercially acceptable standards by 
imposing a carve out for Claims or Liability […] where those events are caused by 
the negligence or breach of the IAHA by ARTC’.598 

� The Mutual Liability cap should exclude third party claims (such as personal 
injury or death and lost property). 

� The definition of consequential loss is too broad and inappropriate. It should be 
deleted ‘on the basis that ‘economic’, special or consequential loss are defined or 
recognised by the common law with the result that it is ambiguous and arguably 
so broad that any form of damage would fall within the definition of 
‘consequential loss’. In addition, sub clause (c) is unnecessary given the breadth 
of subclauses (a) and (b) of the definition.599 
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A.10.6 QR National Coal (30 March 2010) 

A.10.6.1 Common provisions in access agreements for alignment purposes 

QR National Coal noted and was supportive of the ACCC’s view that capacity 
management provisions must be included in the HVAU and mirrored in all access 
agreements.600 

A.10.6.2 Negotiation between ARTC and access seekers 

QR National Coal submitted that parties should be able to negotiate access 
agreements on the basis of their legitimate commercial interests, but given the 
regulated environment a better outcome would be achieved by the standardisation of 
access agreements. QR National Coal cited concerns around commercial risks, 
administrative costs and delays that could arise where parties may negotiate varying 
terms and conditions.601 

QR National Coal submitted that ‘a more reasonable approach would be for 
negotiation in relation to the parties legitimate commercial interests to take place 
around these standardised documents’, with recourse to the dispute resolution and 
arbitration provisions in the HVAU in event a negotiated outcome could not be 
reached.602 

A.10.6.3 Involvement of Operators in negotiations 

QR National Coal submitted that it was supportive of the view that the HVAU should 
give greater recognition to the ability of an Operator to take part in negotiation of an 
Operator Sub Agreement, and to utilise the dispute resolution and arbitration 
provisions of the HVAU in the event of a dispute.603 

A.10.6.4 Capacity Management 

QRNational Coal submitted that it is ‘supportive of ACCC’s views’ including that 
‘capacity management provisions relating to the Hunter Valley rail network must be 
included in the HVAU’ and ‘that these provisions must be mirrored in all 
agreements’.604 

A.10.6.5 Additional Capacity 

QRNational Coal submitted that it was ‘supportive of the ACCC’s preliminary view 
for the proposed inclusion of provisions detailing ARTC’s obligations in relation to 
the provision of Additional Capacity (and specifically in relation to consultation with 
the HVCCC).’605 

A.10.6.6 Capacity Resumption 

QRNational Coal submitted that it is ‘cognisant of the complexity involved in finding 
a practical and appropriate approach to capacity resumption and concurs with ACCC 
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in its questioning of whether the provision as it is currently drafted achieves the 
desired outcome and whether or not it is the most appropriate mechanism for 
penalising and ultimately reducing the risk of capacity hoarding.’ 606 

QRNational Coal submitted that ‘more appropriate criteria need to be placed around 
the resumption provisions for under-utilisation’ including that: 

‘Firstly ARTC must be able to demonstrate that it has: 

1. a sustained alternative demand for the train paths being resumed; and 

2. a reasonable expectation of receiving a commercial benefit from the 
removal of the under-utilised paths.  

Secondly, the provision as it is currently drafted should not apply when the 
under-utilisation is as a result of ARTC not making the paths available. 

Thirdly, the provision as it is currently drafted may result in the Access 
Holder being exposed to a permanent reduction in path entitlements based on 
non-performance of another party through a temporary trade. This provision 
does not achieve the aim of reducing the impact of capacity hoarding.’ 607 

As a result, QRNational Coal believed ‘that consideration needs to be given to a more 
appropriate mechanism for recognising (both in determining an appropriate reduction 
threshold and in determining the criteria which should be applied) and penalising 
capacity hoarding as it has significant effect on the capacity of the entire supply 
chain.’608   

A.10.6.7 Capacity Trading 

QRNational Coal submitted that it was ‘supportive of:’ 

o ‘The ACCC’s preliminary view that greater clarity should be provided in 
the HVAU around the charges that the original Access Holder will 
remain liable for under short term path trades; 

o More specific mechanisms and processes being provided around the 
consent of ARTC for short term trades (where such consent is required); 
and 

o The ARTC’s view that for trades for periods of less than 12 months 
where ARTC’s consent is not required, that a temporary trading 
platform for network capacity should be included in the HVAU.’ 609 

A.10.6.8 Network Transit Management 

QRN Coal submitted that it was supportive of the following preliminary views of the 
ACCC in the draft decision: 

� capacity management provisions must be included in the HVAU, and 

� that these provisions must be mirrored in all access agreements.610 
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� recommendations for the inclusion of detailed processes for ARTC’s consultation 
with the HVCCC.611 

A.10.6.9 KPIs 

QR National Coal (QRN Coal) stated that it agrees with the ACCC’s preliminary 
views in the Draft Decision that (i) if KPIs are included in the HVAU, these can be 
used as a basis for negotiating KPIs in the access agreements, (ii) negotiation of KPIs 
can occur with negotiation of the access agreement and (iii) it is likely to be 
appropriate for Operators to be involved in the negotiation of KPIs.612 

QRN Coal submitted that along with KPIs, measurement methodologies for KPIs 
should be included in the HVAU. QRN Coal further submitted that the focus of the 
KPI regime should be on maximising efficiency, operational performance and impact 
of supply chain parties on efficiency.613 

A.10.6.10 Pricing principles (sections 4.10-4.11 HVAU) 

QR National maintains its initial position that pricing parity should be maintained 
from commencement of the undertaking for a period of 5 years.614 

QRNational Coal submits that it is supportive of the ACCC’s preliminary view that: 

� in the absence of a current determination of an efficient train configuration, the 
use of gtk is appropriate to apportion fixed costs is appropriate in the short 
term before an efficient train configuration is known; 

� ARTC should be required to submit an efficient train configuration  to the 
ACCC within 3-4 years of the commencement of the Undertaking; and 

� pricing based on the efficient train configuration must become effective within 
4-5 years form the Commencement of the Undertaking and must apply to all 
coal services in operation on the Network irrespective of when the access 
contracts were entered into.615 

QRNational also submits that is it is supportive of the ACCC’s assertion that longer 
heavier trains may not be the efficient train configuration for the overall Hunter 
Valley Coal Chain.616 

A.10.6.11 Loss capitalisation model  

QRN Coal maintained its view that the loss capitalisation approach should not be 
accepted as it creates an intergenerational equity issue for current and future users of 
the network.617 
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A.10.6.12 Return of capital (depreciation) 

QRN Coal maintained that setting a mine life for each zone may impact on the pricing 
of access and lead to current users bearing disproportionately higher access charges 
relative to future users.618 

A.10.7 RailCorp (31 March 2010) 

A.10.7.1 Recognition of non-coal access seekers & passenger priority obligations 

RailCorp expressed support for many of the ACCC’s preliminary views in the Draft 
Decision and acknowledged that a number of concerns from its original submissions 
appeared to have been addressed.619  

RailCorp acknowledged and supported the ACCC preliminary view that it is 
appropriate for the HVAU to include a separate subsection recognising ARTC’s 
obligations under the Transport Administration Act 1988 (NSW), particularly in 
relation to passenger priority.620 RailCorp submitted though that the passenger priority 
obligations of ARTC should be more clearly demonstrated, as RailCorp believes 
passenger priority is a capacity/network management issue the impact of which 
should be clearly demonstrated in the HVAU.621 RailCorp submitted that a descriptive 
clause in the Introduction of the HVAU is unlikely to draw the attention of potential 
access seekers to this consideration.622 RailCorp submitted that, instead, the HVAU 
should nominate passenger priority principles similar to those expressed in the IAHA, 
and that such clauses should be uplifted from the IAHA to HVAU in a similar manner 
to those regarding other capacity management matters.623 RailCorp submitted that this 
is also in the interests of transparency.624 

RailCorp also referred to the ACCC’s views on the Introduction of the April 2009 
HVAU and submitted that the section should clearly state that references to non-coal 
traffic includes both non-coal freight and passenger services.625 RailCorp submitted 
that it should, as an access seeker, be entitled to the same dispute resolution 
mechanisms as other access seekers under the HVAU. It stated a concern that, under 
drafting of the HVAU that would be consistent with the ACCC’s preliminary view, in 
the event of a dispute, it is unclear if the passenger priority/network capacity 
management will fall within the scope of the dispute resolution provisions in the 
HVAU.626  
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A.10.7.2 Scope 

Application of multiple regulatory access arrangements 

RailCorp supported the ACCC preliminary view that the definition of the scope of the 
April 2009 HVAU requires greater clarity to minimise the likelihood that access 
seekers will be subject to multiple access arrangements.627 RailCorp expressed a 
concern that its current access agreement with ARTC, which provided for access to 
both the Interstate and Hunter Valley networks in accordance with the 2008 Interstate 
AU and the NSWRAU, has expired and is operating on a monthly extension basis. 
RailCorp submitted that negotiations with ARTC had only recently commenced and 
the lack of contractual certainty, confusion regarding the interface between the 
different regulatory instruments and the unclear nature of what is being proposed in 
relation to non-coal paths in the HVAU has created a considerable amount of 
uncertainty.628 

Exclusion of Extensions 

RailCorp supported the concept of Extensions being covered by the HVAU.629 

A.10.7.3 Alignment considerations 

RailCorp submitted that many of the aspects contained in the IAHA that the ACCC 
has identified as capacity management provisions should be uplifted into the 
HVAU.630 RailCorp submitted that any provisions contained in the HVAU and 
mirrored in access agreements should be subject to the dispute resolution mechanisms 
in the HVAU.631 

RailCorp submitted that ARTC’s statutory passenger priority obligations should be 
contained in the HVAU and mirrored in access agreements. 632 

A.10.7.4 Essential elements  

RailCorp agreed with the ACCC’s view that the drafting of the Essential Elements in 
the 2009 HVAU permits negotiation of access agreements with non-aligning 
provisions. RailCorp noted that this drafting could permit, through negotiation, the 
removal or variation of those Essential Elements relating to passenger priority.633 

A.10.7.5 Non-coal access rights 

RailCorp submitted that it supports the view that the HVAU should include an 
indicative access agreement for non-coal access rights, particularly if an indicative 
passenger service is also developed.634 RailCorp submitted that any indicative non-
coal access agreement should be subject to regulatory scrutiny and provided to non-
coal access seekers for review.635 
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A.10.7.6 Reservation of non-coal access rights 

RailCorp submitted that it remains of the opinion that processes in relation to the 
reservation of non-coal trains paths is unclear. RailCorp submitted that it: 

‘… is particularly concerned in the current context as its current access 
agreement with ARTC, which provides for access to both the Interstate and 
Hunter Valley networks in accordance with the IU and the NSWRAU has 
expired and it is operating on a monthly extension basis. Negotiations with 
ARTC have only recently commenced and the lack of contractual certainty, 
confusion regarding the interface between the different regulatory instruments 
and the unclear nature of what is being proposed in relation to non-coal paths 
in the HVAU has created a considerable amount of uncertainty’.636 

A.10.7.7 Dispute resolution and arbitration 

RailCorp was concerned that the ability to access the dispute resolution mechanisms 
of the 2009 HVAU in the event of a dispute involving passenger priority/capacity 
management is unclear and may ultimately be considered outside the scope of the 
HVAU. RailCorp submitted that the passenger priority principles should be subject to 
the dispute resolution mechanisms contained in the HVAU, and that RailCorp, as an 
access seeker, should be entitled to utilise the dispute resolution mechanisms available 
to other access seekers under the HVAU.637 

A.10.7.8 Capacity Shortfalls 

RailCorp noted that it ‘supports the ACCC call for the rationale for the flexibility and 
objective to be followed [in relation to the Capacity Shortfall provisions] be more 
clearly explained. However RailCorp submitted that it would be concerned if the 
actual principles were altered as they appear to accord with ARTC obligations under 
passenger priority.’638 

A.10.7.9 Capacity Resumption 

RailCorp noted that it ‘acknowledges the difficulty in developing a capacity 
resumption threshold in the light of coal industry output variability’, however submits 
that ‘a key component of network management must include the ability of the 
network owner to resume unused capacity to ensure the efficient use of the network 
for the benefit of all stakeholders including all access seekers.’ 639 

A.10.7.10 Industry Consultation Process 

RailCorp reiterated that ‘ARTC has failed to include RailCorp in the industry 
consultations prior to the proposed HVAU being lodged with the ACCC’ and that the 
‘process for developing the network capacity strategy was flawed in that non-coal 
Access seekers were not accommodated.’640 

RailCorp noted that it is ‘very supportive of the ACCC suggestion that the HVAU 
contains a mechanism that would take into account the views of non-coal users during 
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the development of a corridor capacity strategy. The mechanism would take the form 
of either membership of the RCG or a separate consultation process.’641 

RailCorp submitted however that a ‘concern with any consultation process is the 
requirement and incentive for the process to be effectively undertaken.’642 

RailCorp further submitted that ‘ARTC has demonstrated, in RailCorp’s case, an 
apparent lack of willingness to consult … about the HVAU’. RailCorp submitted that 
it ‘has no wish to complicate or make RCG membership unwieldy’ but argues that 
‘membership of the RCG may be preferable to a separate consultation process.’643 

RailCorp noted the ACCC’s recommendation that the ‘composition of the RCG 
should be discussed within industry’ however to its knowledge ‘this discussion as not 
taken place nor has ARTC approached RailCorp. As a result RailCorp has not yet 
been able to determine a position.’644 

A.10.7.11 Network Transit Management 

RailCorp submitted that it supported the ACCC’s views on the involvement of non-
coal stakeholders and the HVCCC in the medium term capacity planning process.645 

RailCorp submitted that ARTC should amend the HVAU to explain the nature of 
ARTC’s obligations under the terms of the NSW Lease. The ACCC rationale for the 
HVAU to explain ARTC’s inability to change the NMPs could equally apply to 
ARTC’s obligations to the implementation of passenger priority obligations. This has 
the same potential to avoid disputes.646 

RailCorp submitted that provisions relating to ARTC’s passenger priority obligations 
in the 2009 IAHA and the 2009 OSA should be uplifted to the HVAU and dealt with 
under the dispute resolution process.647 Further, passenger priority obligations are not 
operator specific and should be part of the NMPs.648 

A.10.7.12 KPIs 

RailCorp submitted that the inclusion of KPIs in the HVAU would aid transparency 
for all access seekers.649 

A.10.7.13 Structure of charges for non-coal access (section 4.11 HVAU) 

RailCorp submits that it has concerns with: 
� ARTC’s apparent allocation of VCC 

� Contributions to FCC 
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� Interpretation of the ability to pay together with the guidelines regarding 
access charge differentiation 

RailCorp submits that its still remains convinced that indicative passenger access 
charges are required even though the ACCC has suggested that a formal ceiling level 
apply to non-coal access seekers.650 

RailCorp is concerned that CityRail is making substantial amounts of contributions to 
FCC, while non-coal freight is making considerably less, if any, contributions to the 
FCC. Furthermore, RailCorp is unsure as to how its FCC is being allocated outside of 
the HV network, considering its Islington to Muswellbrook and Islington to Scone 
services run on both the Interstate Network and HV network.651 

A.10.7.14 Ability to pay (section 4.11 HVAU) 

RailCorp submits that ARTC should differentiate it from other non-coal access 
seekers as it is a Government Authority and as such is required to operate the above 
rail services irrespective of the commercial aspect of the service supply. Further, 
RailCorp submits that  the unclear nature of the components of the access charge 
(VCC and FCC) and subsequent network allocation of revenue suggests to RailCorp 
that scrutinised indicative prices for passenger services are required in addition to an 
indicative access agreement for non-coal access seekers.652 

A.10.7.15 Mutually exclusive access applications (section 3.13 HVAU) 

RailCorp submits that it is concerned with the highest present value rule in relation to 
mutually exclusive access. In particular, RailCorp questions the ACCC’s preliminary 
view that non-coal access seekers have the ability to utilise other methods of 
transportation. RailCorp maintains the point  that it has significantly less ability to 
utilise other transportation methods and as such requests ARTC and the ACCC to 
reconsider the impact of the rule in relation to its situation.653 

A.10.8 Xstrata Coal Pty Ltd (8 April 2010) 

A.10.8.1 Objectives 

Xstrata submitted that while it generally considers that the objectives set out in 2009 
HVAU section 1.2 are appropriate, an extra section should be added setting out ‘Coal 
Chain Principles.’654 Xstrata submitted that it is important to set out specific coal 
chain principles, which are desirable for the HVAU and Access Agreements to 
achieve, to ensure certainty of access to Coal Chain Capacity and alignment of port 
and track capacity and access agreements. Xstrata submitted that such principles 
would also contribute to a better understanding of the interests of Applicants seeking 
coal Access Rights in ensuring certainty, and the public interest in ensuring 
efficiency.655 
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Xstrata also submitted a marked-up HVAU showing the new section, which is the 
same as originally proposed by Xstrata in its October 2009 HVAU mark-up.656 

A.10.8.2 Review 

Xstrata submitted that, given the changing nature of the Hunter Valley coal chain, it is 
not clear how the HVAU, the IAHA and the Access Holder Agreements will 
practically operate over the Term of each Access Holder Agreement to achieve the 
objectives set out in the HVAU.  

Xstrata proposed and provided drafting for a more comprehensive review mechanism 
than that in section 2.4(d) of the HVAU, including early review of AHAs to ensure 
consistency with the HVAU and enable necessary amendments.657 Xstrata proposed 
that at the end of the first and fifth year of the HVAU, each Access Holder may, and 
ARTC must, participate in a good faith review of the terms of the HVAU and the 
IAHA, and where the Access Holder participates in the review, the AHA held by the 
relevant Access Holder. The review participants would prepare a report to the ACCC 
detailing the appropriateness of the HVAU, IAHA and AHA (if the latter is reviewed) 
and whether any amendments are required to give effect to the objectives and Coal 
Chain Principles. In making a determination, the ACCC should have regard to 
whether proposed amendments are likely to lead to improvements in Coal Chain 
Capacity or alignment.658 

Xstrata submitted that the purpose of the review would be to examine the operation of 
the arrangements rather than the commercial position of ARTC, and that the ACCC 
should not be able to determine any amendments that would have a material adverse 
impact on ARTC overall.659 

A.10.8.3 Additional Capacity 

Xstrata submitted that the provisions relating to Additional Capacity in the HVAU 
‘allow ARTC too much discretion in whether it will proceed with the construction of 
Additional Capacity and do not contain sufficient incentives for the control of 
ARTC’s costs of doing so.’ 660 

Expansions and extensions 

Xstrata submitted that it is concerned with the provisions by which ARTC will 
provide Additional Capacity, ‘primarily in respect of Additional Capacity which is 
delivered by ARTC enhancing its own existing Network, rather than undertaking 
Extensions’.661 

Xstrata submitted that while ‘section 6.1 of the HVAU … allow[s] the connection of 
new sections of track to the Network, which allows users an alternative to ARTC’s 
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construction of such Extensions …  in relation to enhancements of the existing 
Network, at present no such possibility exists.’ 662 

Access Holder funded enhancements 

Xstrata noted that ‘[s]ection 6.2 … provides two alternatives in respect of the funding 
of Additional Capacity’: 

Either the Additional Capacity must be approved through the RCG process 
and form part of the RAB which will determine pricing for all Access 
Holders, or it may be funded by a specific Access Holder. In relation to 
funding by a specific Access Holder, this may be achieved either through the 
Access Holder meeting the cost of the provision of that Additional Capacity 
when incurred, or through ARTC reaching an agreement with the Access 
Holder under which there is an agreed return on the relevant expenditure for 
ARTC over time.663 

Xstrata submitted that it ‘has a number of concerns in relation to these provisions.’ 664 

Obligation on ARTC to proceed 

Xstrata submitted that ARTC’s obligation to ‘proceed to construct and provide the 
Additional Capacity are subject to a number of limitations in section 6.2(a) which’ are 
not ‘appropriate, especially where the cost of the Additional Capacity is being met by 
the Access Holder rather than ARTC. In particular:’665 

(a)  Xstrata does not consider it appropriate that the construction of the 
Additional Capacity is subject to a test of “economic feasibility” which 
is separate from a consideration of the impact of the Additional Capacity 
upon ARTC’s financial position; 

(b)  Xstrata is also concerned that the assessment of whether the Additional 
Capacity compromises ARTC’s legitimate business interests is too 
vague. Where ARTC is no worse off as the result of the construction of 
the Additional Capacity, and achieves the regulated Rate of Return on 
capital expenditure it undertakes, then Xstrata considers that ARTC’s 
business interests have not been adversely affected; and 

(c)  neither of these assessments should be couched in terms of ARTC’s 
opinion. The criteria should be objective, allowing for the possibility of 
ACCC arbitration in the event of any disagreement. 666 

Cost of Additional Capacity 

Xstrata noted that ‘[w]here ARTC proceeds to construct Additional Capacity through 
the RCG process, there is an assessment of the project costs by the RCG and if 
agreement cannot be reached in relation to whether these costs are reasonable, there is 
reference to an independent expert to consider whether the costs are Prudent. Costs 
which are not deemed to be Prudent will not be included in the RAB for the purpose 
of calculating ARTC’s revenue cap.’667 
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Xstrata submitted that it ‘considers that it would be appropriate for a similar process 
to apply where the Additional Capacity is to be funded by an Access Holder in 
accordance with section 6.2(b).’668 

Impact upon regulated returns 

Xstrata noted that it was not clear ‘from the draft HVAU what the effect of 
arrangements entered into in accordance with section 6.2 for the funding of 
Additional Capacity by an individual Access Holder would have on the regulated 
level of return of ARTC’ and that:  

Presumably, where Additional Capacity has been funded through the 
provision of direct financing of construction costs by an Access Holder, 
ARTC would not be entitled to a return on capital in respect of those 
amounts, given that the amounts have been funded by an Access Holder and 
not ARTC. Xstrata has suggested some drafting amendments to section 4 
which clarify this position.669 If this provision is not made, Xstrata is 
concerned that ARTC will derive a windfall gain from achieving a Rate of 
Return on Additional Capacity which it did not bear the cost of constructing. 

670 

Access Holder return on capital 

Xstrata noted that where ‘an Access Holder provides direct financing of the costs of 
Additional Capacity, then there should be a definite entitlement for that Access 
Holder to achieve a return on that investment where ARTC allows access to that 
Additional Capacity by other Access Holders.’671 

Xstrata submitted that it would be:  

reasonable to require the recovery of a pro rata proportion of the Depreciation 
costs in respect of the Additional Capacity, along with a return on capital 
equivalent to the regulated Rate of Return which would have been applicable 
if ARTC had funded the Additional Capacity.’ 672 

In addition: 

Xstrata does not consider that the existing drafting in the HVAU, referring to 
an “equitable form of reconciliation” provides sufficient certainty for the 
Access Holder which has funded the Additional Capacity. If this change is 
not made, Xstrata considers that subsequent Access Holders may benefit 
unfairly from an investment made in Additional Capacity by the first Access 
Holder. 673 

Access Holder funding – sharing of costs 

Xstrata submitted that [w]here the Access Holder funds Additional Capacity through 
a method other than directly meeting the capital costs of the Additional Capacity, it 
should be clear that where ARTC allows any other Access Holder access to that 
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Additional Capacity, that further Access Holder should bear the costs of the 
Additional Capacity proportionally to its usage’.674 

Xstrata submitted that ‘if this is not so then the further Access Holder may benefit 
unfairly from the payments made by the first Access Holder in relation to that 
Additional Capacity.’675 

Access Holder funding – form of agreement 

Xstrata submitted that the form of AHA ‘to be entered into by an Access Holder 
funding Additional Capacity should be in a form which is as near as possible to the 
IAHA, subject only to those changes which are necessary to reflect the provisions of 
section 6 of the HVAU.’ 676 

Cost of Additional Capacity not Prudent 

Xstrata noted that the HVAU ‘allows an assessment by an independent expert of 
whether the costs are reasonable, and if not then they are not deemed to be Prudent’, 
which Xstrata considers is ‘appropriate, and should be extended to Access Holder 
funded Additional Capacity’.677 

Xstrata submitted that it is presently ‘unclear what the consequence of any such 
finding would be’ and is ‘concerned that if the expenditure is not deemed to be 
Prudent then ARTC would not proceed with the construction of the Additional 
Capacity, leaving Access Holders without access to track capacity.’678 

As a result, Xstrata submitted that it is: 

appropriate that the Access Holder or the RCG (as appropriate) should have 
the right to appoint another person to complete the construction of the 
Additional Capacity, subject to appropriate procedures being in place to 
govern access to the Network and the undertaking of the work to appropriate 
standards. In that case, the Additional Capacity would be funded by those 
undertaking the work, unless another arrangement was agreed.679 

A.10.8.4 Common provisions in access agreements for alignment purposes 

Xstrata submitted that ‘it is a key requirement that Xstrata understands not only the 
terms on which ARTC makes track access available to it, but also the terms on which 
ARTC makes that access available to other users.’ Xstrata also submits that ARTC 
should apply the terms on which capacity is available consistently as between users, 
and that it would be inappropriate for ARTC to administer its agreements in a way 
which favoured the users of one terminal over another.680 
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Xstrata also submits that, in addition to those areas identified by the ACCC in its 
Draft Decision, the provisions relating to tolerance and the calculation of the rebate 
should also be contained in the HVAU.681 

A.10.8.5 Tolerance 

Xstrata submitted that Tolerance provisions should be included in the HVAU and 
should be granted to all users on an equivalent basis.682  In addition a review of 
Tolerance should be carried out in accordance with clause 3.3(d) of the 2009 IAHA. 
ARTC should be allowed to change the level of Tolerance in all AHAs to reflect the 
outcome of the review.683  

Xstrata submitted that changes to the Monthly Tolerance Cap should ‘be no more than 
annual, notified at least 6 months in advance and subject to the approval of RCG.’684 
A ‘proper decision making process’ should be followed in relation to changes to such 
a ‘fundamental part of the agreement’.685 

A.10.8.6 Definition of Network Path capability (Schedule 2 IAHA) 

Xstrata considers that the definition of Network Path Capability should take into 
account only path usages that could have been used by Coal Trains operating in 
accordance with the system assumptions. Xstrata submits that this would prevent Path 
Usages being classed as included in the Network Path Capability where they could 
not have been used by a Coal Train even if they had been available. Xstrata considers 
that this makes the definition more certain and enhances the contractual alignment of 
IAHA with the contracts for other components of the Hunter Valley Coal Chain.686  

Xstrata has suggested the following drafting for the definition of Network path 
Capability: 

2.4 Network Path Capability 

(a) The NPC is the capability of the Network (including and Additional capacity made 
available at the date the true-up test is carried out), specified in terms of capability to 
provide Usable Paths in the Period 

(b) The Usable Paths in respect of a Pricing Zone are to be determined by ARTC in 
respect of each period in consultation with the HVCCC 

(c) For the purpose of this paragraph, Usable Paths included only those Path Usages 
which are (or would be if not used for another purpose within the definition of TPR or 
unavailable due to an Availability Exception or otherwise) capable of being utilised 
by Coal Trains which comply with the System Assumptions, including assumptions 
with regard to loading time, unloading time, sectional running time and headway 
between trains.687 
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A.10.8.7 Train Path Schedules and Operator flexibility 

Xstrata considered that the operation of the Train Path Schedules (TPS) may impede 
the ability of Access Holders to utilise different Operators to service the same Train 
Path. Xstrata wished ‘to have sufficient flexibility to change the nominated Operator 
servicing each Train Path and the proportions of Path Usages consumed by each 
Operator which services each Train Path on a daily basis’ to allow flexibility in 
Operator deployment and increase competition.688  

The marked-up version of the IAHA attached to Xstrata’s submission reflects these 
submissions.   

A.10.8.8 Capacity resumption 

Xstrata noted ‘that the ACCC considers the presently proposed provisions in relation 
to the resumption of under-utilised capacity to be insufficient’ and raises ‘two key 
concerns in relation to the ACCC’s findings:’ 

(a)  the ACCC appears to favour ARTC having an economic incentive to 
resume Path Usages which are “under utilised”. Xstrata is of the view 
that there is no benefit to ARTC doing so, except where there is an 
alternative user seeking access to those paths. The original Access 
Holder continues to be liable to pay a TOP Charge in relation to Path 
Usages, even where they are not used. Provided that other Applicants for 
capacity are able to access under utilised Path Usages through making 
an application to ARTC which then enables ARTC to trigger the 
resumption process, Xstrata does not understand the benefit of resuming 
paths where there is no alternative user to assume liability for the TOP 
Charges; and 

(b)  the use of an 80% utilisation test over a 6 month period recognises the 
inherent variability of the coal industry. Major force majeure and other 
events can seriously adversely affect mine production for prolonged 
periods. The additional threat of resumption of train paths, making 
reopening of the mine impossible or uneconomic, should only apply 
after a considerable period of serious under-utilisation. In addition, 
different Operators utilising different train sizes may require fewer Path 
Usages, and a short resumption period would run the risk that an Access 
Holder utilising an Operator with more efficient train sizes (requiring 
fewer Path Usages) during a short period might be permanently 
disadvantaged through the loss of Path Usages. 689 

A.10.9 Coal & Allied (31 March 2010) 

A.10.9.1 Role and interaction of the HVAU, IAHA and OSA in ensuring 
accountability for performance and alignment 

Coal & Allied (C&A) submits that it ‘agrees with the ACCC’s recommendation that 
ARTC should work closely with the HVCCC in relation to capacity planning and the 
overall co-ordination of the Coal Chain, and C&A also agrees that the HVCCC will 
have a key central role to play in the future in ensuring that effective Coal Chain 
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alignment is achieved.’ C&A submits however that it queries ‘whether consultation in 
and of itself will necessarily lead to appropriate outcomes in all cases.’690  

C&A is of the view that ‘the HVAU must include some specific requirements and 
functions that ARTC must satisfy to proactively participate in a performance 
accountability and alignment regime.’ As an example, C&A notes that: 

‘in circumstances where there is a capacity shortfall that has not been caused 
by a specific user (such as the recent grain train derailment), C&A considers 
that the HVAU should include a protocol that identifies ‘affected producers’ 
and the specific role which the HVCCC is to play. Where a capacity shortfall 
has instead been caused by an individual producer, C&A submits that there 
should be an appropriate at fault regime that allocates an appropriate level of 
responsibility to the relevant producers. However, C&A acknowledges the 
ACCC’s comments about ensuring that any regime that is implemented does 
not expose individual smaller producers to disproportionate risk.’ 691 

C&A also notes that it ‘refers to its previous submissions which provide more detail 
on this issue – for example, in relation to clause 3.14 of the draft IAHA (which should 
be mandatory obligation) , clause 6.2 of the IAHA (which should be underpinned by a 
clear objective to ensure that throughput is maximised during a temporary shortfall 
scenario) and clause 11.5 (in relation to which the amendments introduced in the 24 
December IAHA are, in C&A’s view, inappropriate).’692 

A.10.9.2 The True-up test (Schedule 2 AHA) 

C&A agrees with the ACCC that the True-up Test is not sufficiently transparent as it 
needs to contain specific details on how the Network Path Capability and Monthly 
Tolerance Cap are to be calculated for the purposes of applying the test. C&A 
considers that even if these details were included in the True-up Test it would still be 
inappropriate because Producers will only receive a rebate for shortfalls to Base path 
Usages, with no consideration of their tolerance entitlements. Consequently, C&A 
submits that the total rebates paid by ARTC at the end of a Contract Year could be 
significantly less than the actual capacity shortfall they cause, reducing ARTC’s 
incentive to perform well. C&A therefore submits that Tolerance entitlements should 
be included in the True-up Test Calculation.693 

C&A submits that it supports the introduction of a mechanism that enables ARTC to 
benefit above and beyond its revenue cap if it is able to extract further efficiencies 
from the Network and by doing so make additional train paths available to users.694 

A.10.9.3 Capacity resumption 

C&A notes that the ‘ACCC is seeking advice on a more appropriate approach to 
capacity resumption’ and submits that it ‘maintains the position it has put forward to 
the ACCC in its previous submissions that, at the least, the test for resumption as it 
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currently appears in the 24 December IAHA is appropriate given the practical realities 
of coal mine production.’695 

A.10.9.4 Conditions precedent to delivery of Additional Capacity 

C&A notes that the ‘ACCC has recognised the inappropriateness of the current 
conditions precedent to the delivery of Additional Capacity, but has acknowledged 
that ARTC is a below rail operator and not a construction company and that a 
requirement that ARTC be held to a strict timetable for delivery may not reflect 
ARTC’s legitimate business interests.’ 696 

C&A also notes that ‘[a]ccordingly, the ACCC has asked interested parties to submit 
proposals that would balance the interests of ARTC and access seekers and achieve an 
appropriate outcome. The ACCC considers that a possible approach is for the 
contractual terms between ARTC and access seekers/holders to be subject to 
negotiation and ultimately arbitration by the ACCC.’  697 

C&A submits that there are ‘two issues for consideration in relation to this point:’ 

(a)  the issue of the timing of the delivery of additional capacity; and 

(b)  the commercial viability of the ARTC creating the additional 
capacity.698 

C&A submit in relation to the first issue, although ‘C&A agrees with the ACCC that 
ARTC’s principal function is not to act as a construction company’: 

C&A considers that ARTC is in the business of delivering additional track 
capacity and should be able to provide access seekers with an appropriate 
level of commitment about when capacity will ultimately be delivered before 
ARTC enters a contract with an access seeker for that capacity. Any other 
outcome does not sufficiently protect the interests of access seekers. 699 

C&A submits in relation to the second issue, that it ‘repeats its previous submission 
that ARTC should not have the option to decide that an expansion is not commercially 
viable after ARTC has elected to enter an Access Holder Agreement with a Producer. 
This assessment should occur before ARTC enters a contract with an access seeker in 
accordance with procedures set out in the draft HVAU.’700 

A.10.9.5 Structure of charges – coal access rights (section 4.10 HVAU) 

C&A submits that it strongly disagrees with ARTC pricing on a gross tonne per 
kilometre (GTK) basis and submits that ARTC should be required to submit an 
efficient train configuration to the ACCC for effective consultation with access 
seekers within 3-4 years of commencement of HVAU and pricing based on efficient 
train configuration must become effective within 4-5 years of commencement of 
HVAU and apply to all services.701 C&A also believes that ARTC should be in a 
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position to make a determination on efficient train configurations in a much shorter 
timeframe than 3-4 years and submits that a 1-2 year period is more appropriate.702 

A.10.9.6 Liability and indemnity 

Coal and Allied submitted that ARTC’s limitation of liability is too extreme and that 
it would be giving further consideration to its position. Coal and Allied further 
submitted that if liability to fail to provide a train path is limited to the True-up Test, 
then this will depend on whether the True-up Test is appropriately framed.703 

Coal and Allied submitted that the liability cap of $2 million is too low and that ‘a 
year’s take or pay charges – is a more appropriate cap, or, alternatively there should 
be a significantly larger monetary cap (say, at least $20 million), which should be 
subject to indexation during the term of the Access Holder Agreement’.704 

A.10.9.7 Mutually exclusive access allocation (section 3.13 HVAU) 

C&A agrees with the ACCC that mutually exclusive access applications need to be 
clarified and made more transparent. C&A maintains its previous positions that 
further consideration should be given to the procedures to apply in relation to defining 
‘mutually exclusive’ and ensure that the procedures ensure a transparent and equitable 
outcome for all producers.705  

A.10.9.8 Return on capital (WACC) 

Coal and Allied believed that an appropriate rate of return should both reflect the risks 
faced by ARTC and the interests of producers who want to see track capacity 
delivered in a timely manner, in order to provide an incentive to ARTC to invest in 
the Network.706   

A.11 Submissions in relation to the proposed 2010 
HVAU 

A.11.1 Asciano Ltd (25 October 2010) 

A.11.1.1 Operator’s right to view the AHA 

Asciano submits that it has concerns that an Operator does not have the right to view 
the AHA even though it places obligations and requirements on the Operator. Asciano 
submits that this could potentially be problematic as the operator is required to act in 
accordance with the AHA agreed to by ARTC and the Access Holder, even though 
the Operator has not seen the AHA707  

Asciano therefore submits that an Operator should have the right to review the AHA 
and also be made aware of the amendments to the AHA as it holds applicable to the 
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OSA, do the Operator can understand any implications it may have on its 
obligations.708  

A.11.1.2 Transitional arrangements 

Asciano reiterates its concern about the lack of transitional arrangements between the 
current and the OSA-AHA contracting models. Asciano submits that further 
transitional arrangements are.709 

A.11.1.3 Efficient train configuration 

Asciano is concerned that a four year time frame is unacceptable for developing 
efficient train configuration as current congestion requires these issues to be resolved 
in six months. In addition, Asciano submits that ARTC should be obliged to consult 
with the operators on system assumptions and other matters prior to finalising the 
efficient train configuration. 710 

A.11.1.4 Alignment of Network KPIs 

Asciano submits that Network KPIs should be aligned with other coal networks over 
the longer term to allow performance and cost efficiency comparisons and 
benchmarking. 711   

A.11.1.5 Clauses in IAHA and OSA 

Asciano is concerned that Clause 4.6 c) of the IAHA may encourage access holders to 
assign fault to the operator, even in the event where the causes are more complex. 712   

Asciano has continually expressed concerns about the complexity of the “Indemnities 
and Liabilities” clause in the OSA, the amendments proposed only serve to increase 
the complexity. 713 

A.11.1.6 Pricing structure 

Asciano submits that one of the ARTC’s main fixed cost drivers is the number of train 
journeys not GTK Asciano continues to believe that GTK charging structure results in 
larger coal trains being charged a greater amount for the same train path and thus 
encourages operation of inefficient trains. Asciano recommends using cost reflective 
rail pricing structures which include a flagfall component will send improved price 
signals to operators.714   

A.11.1.7 Network management principles and early and late services 

Asciano is concerned that the Network Management Principles are not designed for 
the sequencing requirements of coal trains delivering in sequence from coal mines to 
ports, rather on time running takes precedence over sequencing. Asciano submits that 
Clauses 3.6 and 3.8 of the OSA emphasis on “on time” running is inconsistent with 
the primary objective of the sequencing approach needed. Asciano is aware that the 
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proposed Network Management Principles are contained in ARTC’s lease of the 
Hunter Valley network from the NSW Government and that this lease does not make 
provision for the Network Management Principles to be altered. Asciano believes that 
the relevant clauses in the AHA and OSA could be amended to require that in the 
event of the time windows not being met, all parties use their best endeavours to 
implement a course of action to meet and over-arching goal of achieving delivery of 
trains from the mines to port in sequence.715  

A.11.1.8 Previously raised concerns 

Asciano is still concerned that there remains ‘an unreasonably long time period, being 
sixty business days, [for ARTC] to provide an Indicative Access Proposal.716 

Asciano is also seeking that ARTC continuing to be flexible when negotiating 
contracts to meet the needs of domestic coal users.717 

Other Asciano’s suggestions relate to the OSA are: 718 

� two to three years rather than five years is an appropriate time frame to 
demonstrate solvency 

� ARTC should consult with the Operator prior to amending the Code of Practice. 

� Clause 5.4(b) should be subject to a “best endeavours” clause rather than an 
absolute obligation 

� in the event of a speed or weight restriction has a material impact on the operator, 
ARTC should have the obligation to remove the restriction as soon as practicable. 

� ARTC consultation with the Operator on network possessions should be on the 
broader long term network possession plan and not just the current possession. 

A.11.2 Coal & Allied (25 October 2010) 

C&A submits that ARTC has not addressed the five key issues in the proposed 
HVAU, therefore C&A is unable to support ARTC’s proposed HVAU in its current 
form.719   

A.11.2.1 Certainty of capacity720 

C&A is concerned that there is no transparency for the transition from the current 
arrangements to the initial allocation of capacity under the proposed HVAU. C&A 
submits to provide transparency and certainty to Access Seekers, it is essential that 
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ARTC develop appropriate transition arrangements from NSWRAU to the Proposed 
HVAU. 

C&A submits by the end of 2010, coal producers will have committed to a total of 
approximately 200mt of port terminal allocation on 10 year rolling TOP contracts. 
Therefore C&A emphasises the importance of transition arrangements that make clear 
of how Available Capacity and Additional Capacity will be allocated amongst Access 
Holders to align with their significant existing long term port commitments. ARTC 
provides for the transition of its own regulatory arrangements in the Proposed HVAU 
Explanatory Guide, however no transitional arrangements for Access Seekers were 
provided. 

C&A is also concerned that the Proposed HVAU does not provide Access Holders 
with sufficient certainty that new track capacity will be delivered as required by 
Access Holders. C&A believes that the investment framework in the Proposed HVAU 
falls short in terms of:  

� the processes for allocating and investing in new Capacity,  

� the processes for ensuring users can fund expansions and the appropriate 
oversight, and  

� appropriate oversight and governance of the investment process. 

C&A proposes a Nomination, Track Investment and Contracting Framework that 
addresses the concerns that are raised above. The proposed approach includes: 

� An annual Capacity Nomination process, ARTC and HVCCC would then conduct 
the Capacity Analysis to determine whether existing and planned Capacity is 
sufficient to meet the track nominations, and whether additional capacity is 
required. 

� After ARTC and HVCCC have issued Indicative Access Proposals with track 
allocations, Access Seekers enter into contracts for all allocated Path Usages. 

� Once AHAs have been entered into by Access Holders, the track investment 
process is initiated. Once Additional Capacity becomes Pending Capacity, ARTC 
is contractually bound to complete the construction of that Capacity.  

� HVCCC can recommend the construction of additional capacity at any time, 
whether in conjunction with or outside of this framework. 

C&A believes that this process is aligned to the capacity nomination and allocation 
arrangements developed at PWCS and ARTC by adopting these arrangements would 
further promote contractual alignment along the Hunter Valley Coal Chain and leave 
ARTC no worse off than under the Proposed HVAU.  
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A.11.2.2 Greater accountability for ARTC delivering contracted volumes721 

C&A submits that in the Proposed IAHA, the True-Up Test (TUT) is the only 
recourse that Access Holders have for ARTC fails to deliver the required Train Paths, 
therefore it is critical that the TUT ensures that ARTC is held accountable for any 
Capacity Shortfalls that it causes. C&A recognises Tolerance is critical for the 
effective operation of the Hunter Valley Coal Chain. C&A is concerned that by not 
including Tolerance in the TUT, ARTC could retain revenue from Train Paths it does 
not supply. Therefore C&A proposes that Tolerance be reintroduced into the 
calculation of the rebate accruals for the periodic TUT. In addition, C&A submits the 
TUT must be transparent, comprehensive and be subject to independent audit by a 
third party. 

C&A believes the NPC should accurately and transparently represents the useable 
capacity of the Network, since it is directly used to determine whether there has been 
a SAS. C&A submits that ARTC should more explicitly recognise other System 
Assumptions which impact on the usability of the train Path in determining NPC. 
C&A requests that ARTC make available to industry its methodology for determining 
NPC as soon as practicable so that an informed assessment of the appropriateness of 
the methodology can be made. C&A believes that although ARTC states its NPC 
calculation is “consistent with capacity reporting undertaken by the HVCCC”, 
Capacity modelling for ARTC and the HVCCC are done on entirely different basis. 
C&A suggests that the ARTC’s determination of NPC should reflect the HVCCC’s 
methodology.  

C&A is concerned that the definition of Target Monthly Tolerance Cap (TMTC) gives 
ARTC the discretion to set the TMTC at a level that is less than the industry’s 
requirements, which could potentially impact on the flexibility needed in the coal 
chain. C&A proposes that the definition of TMTC be amended to include a minimum 
level of TMTC and a requirement that any decisions to set TMTC below this level 
must be approved by the RCG. 

A.11.2.3 Incentives722  

C&A submits that it would be prepared to support the inclusion of an incentive 
mechanism, provided it is designed in a way that will effectively align the interests of 
ARTC and Access Holders and lead to gains in the throughput of the Hunter Valley 
Coal Chain as a whole. Currently C&A believes that ARTC has an incentive to under-
contract and not to provide ad hoc paths. C&A believes that the safe operation of the 
Network is a critical issue, therefore overemphasis on incentivising cost reduction is 
not ideal as it could threaten the security of track capacity supply. C&A proposes 
potential incentive package to be developed by ARTC could include: 

� Allowing revenue to be earned above the revenue cap if ad hoc paths are made 
available; and 
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� additional performance-linked revenue, linked to achievement of safety targets 
and/or non-capital intensive performance improvements 

A.11.2.4 Contractual alignment723 

C&A is concerned that it is not clear as to how ARTC will identify capacity shortfalls. 
C&A submits the current five day period for capacity shortfall provisions give ARTC 
too much discretion and no regard to at fault Access Holders, potentially leading to 
inequitable outcomes. C&A is concerned that the train cancellation provisions in 
clause 11.6 of the IAHA are inadequate and may lead to inequitable allocation of 
losses. C&A considers the proposed review of the capacity management process in 
section 5.9 of the HVAU could be broadened to take a Coal Chain-wide perspective 
and give the HVCCC the responsibility for conducting the review.  

C&A considers that more can be done to improve the contractual and operational 
alignment of elements along the Hunter Valley Coal Chain to encourage optimal use 
of assets across the rail, track and terminal assets. C&A proposes that: 

� ARTC should be under positive obligations to publish the basis on which it has 
identified a capacity shortfall and monitor and report on available capacity to 
HVCCC.   

� ARTC should only be able to allocate capacity at its discretion for events leading 
to capacity shortfalls of less than two days, not five. 

� ARTC’s capacity allocations must ensure that the Network is efficiently used, the 
impact on coal chain capacity is minimised and contracted path usages from 
unaffected load points will not be reduced.  

� ARTC should be bound to provide track-related System Assumptions to HVCCC 
to develop System Assumptions Document and to accept HVCCC’s 
recommendation in relation to certain matters.  

� Clause 3.14(a) of the IAHA should be amended so that ARTC ‘must not’ make 
Path Usages available where the Access Holder does not have sufficient Network 
Exit Capability. 

� The Tier 1 mandatory provisions should be included in the HVAU and subject to 
ACCC arbitration. 

A.11.2.5 Pricing724 

C&A submits that under GTK pricing, Access Holders would not be deterred from 
using inefficient trains, thereby adding to the congestion on the Network. C&A 
believes proposal to develop “the indicative service which ARTC considers will 
deliver the optimum utilisation of Coal Chain Capacity” is flawed. C&A suggests that 
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ARTC should instead focus on determining the basis of pricing as this will enable 
Access Holders to choose the most appropriate service for them.  

C&A believes given that most rail network costs are driven by network kilometres, 
not weight, the appropriate pricing mechanism to be implemented over time, would 
combine a variable maintenance-related expenditure recovered through a charge 
based on GTK, with a take-or-pay component of charges recovered on a “per train-
kilometre” basis. 

C&A proposes pricing principles in the HVAU should be amended as follows725: 

� clarify the procedures for setting prices under section 4.2(a) 

� clarify the distinction between Direct Cost and Incremental Cost under section 
4.2(b) 

� define Ceiling Limit under section 4.2(c) 

� clarify drafting in section 4.3 and 4.4(a) to include calculation of real pre-tax Rate 
of Return 

� amend section 4.4(b) so that the assessment of the efficient basis of operating 
expenditure is subject to audit and review 

� change section 4.6(b) so that all determinations of average mine life must be 
approved by the ACCC not only variations 

� ceiling Limit in section 4.8 should be adjusted for non-delivery and Access 
revenue clearly defined 

� charge structure uncertainty in section 4.10 should be eliminated 

� restrict factors to be considered in charge differentiation to the ones listed in 
section 4.14. 

In addition, C&A submits that ARTC should change clause 5.4 of the IAHA, so it 
pays interest on the amount due from 1 January until whenever the TOP Rebate is 
paid.  

A.11.2.6 Risk versus Return726 

C&A submits that the level of risk proposed to be adopted by ARTC under the 
Proposed HVAU is not consistent with ARTC’s proposed WACC. Under the 
Proposed HVAU, ARTC bears little risk by having 10 year rolling TOP contracts, 
revenue cap scheme and capex approval process, therefore C&A supports the use of 
the WACC parameters proposed by the ACCC in its Draft Decision. However if the 
five key issues outlined above were addressed by ARTC and ARTC took on the 
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associated additional commercial risks, then C&A may support the higher WACC 
proposed by ARTC. 

A.11.2.7 Other 

Other C&A’s concerns regarding the HVAU and IAHA are:727 

� the description and scope of the purpose of the review in section 2.3(b) of the 
HVAU is unclear and ARTC is under no obligation to report to the ACCC or 
consult with stakeholders with the information arising out of the review 

� ARTC does not have a general obligation to consult with the HVCCC under 
section 3.1(b) of the HVAU 

� Section 4.18 of the HVAU suggests that ARTC could seek proposed variations to 
the Access Holder’s contracted coal volumes 

� the party receiving the confidential information is not bounded by obligation of 
confidentiality under section 3.5(d) of the HVAU 

� Clause 3.5(d) of the IAHA is inconsistent with the mode of operation at port 
terminals. 

A.11.3 RailCorp (26 October 2010) 

A.11.3.1 Passenger priority 

RailCorp submits that one of its key concerns is the draft HVAU does not explicitly 
address passenger priority. RailCorp is concerned that the amended draft HVAU does 
not highlight ARTC’s obligation to give reasonable priority to passenger services.728  

A.11.3.2 Expansions and Connections 

RailCorp submits it is unclear as to how a dispute about an expansion or connection 
would be resolved given they are outside the definition of the Network.729 

A.11.3.3 Capacity 

RailCorp submits that amendment to clause 5.2 of the HVAU gives HVCCC the 
ability to determine available capacity for non-coal users, which omits ARTC’s 
obligation in regard to passenger priority. RailCorp is concerned that the amendments 
to clauses 5.4-5.6 still does not make clear that capacity will be allocated first to 
passenger services in the event of a capacity shortfall and clause 6.2 should be 
amended to reflect coal and non-coal scenario.730 
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A.11.3.4 Performance incentives 

RailCorp submits that the performance measures proposed by ARTC provide little 
benefit to non-coal users as they are mainly relate to the use of the network by coal 
services.731 

A.11.3.5 Non-coal access rights 

RailCorp is concerned that ARTC has not proposed to provide an indicative non-coal 
access agreement and attempted to use Interstate Indicative Access Agreement as 
HVAU non-coal access agreement without proper consultation, which creates 
uncertainty. 732 

A.11.3.6 Pricing 

RailCorp is concerned that non-coal trains could potentially be charged more than 
coal trains as passenger trains consume more capacity and reiterated its concerns 
regarding reservation of non-coal rights and dispute resolution. 733 

A.11.4 Aston Resources (25 October 2010) 

A.11.4.1 Access to capacity for new entrants 

Aston Resources submits that as a new entrant into the Hunter Valley Coal Chain, the 
2010 HVAU fails to ensure new entrants are given sufficient access to existing and 
additional Capacity. Aston Resources is concerned that the HVAU does not provide 
adequate incentives to ensure incumbent producers do not hoard capacity. In addition, 
Aston Resources is concerned that section 3.6(c) could potentially enable a single coal 
producer to derail a new entrant’s negotiations for access.734 

A.11.4.2 Negotiating for access 

Aston Resources submits that the network exit capability requirement, if too strictly 
interpreted, could decrease the value of capacity transfer system at the port and delay 
additional capacity construction.735 Aston Resources submits that section 3.13 does 
not provide transparency as to how mutually exclusive access rights are assessed.736 

A.11.4.3 Capacity management 

Aston Resources submits that under the 2010 HVAU, access seeker has no right to 
capacity if projects are unduly delayed and the under-utilisation threshold has 
weakened the resumption provisions.737 Aston Resources is concerned that ARTC has 
too much discretion in deciding whether to resume pathways under clauses 11.5 and 
11.6 of the IAHA.738 
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A.11.4.4  Network connections 

Aston Resources submits that the amendments to section 6.1 of the HVAU do not 
ensure ARTC will not extract monopoly rents or frustrate access to the Network.739 
Aston Resources is concerned that ARTC is given too much discretion regarding 
when additional capacity will be created and sections 6.2 to 6.4 of the HVAU fails to 
adequately ensure that capacity will expand to meet the port capacity. Aston 
Resources also submits when an applicant has agreed to self-fund an expansion, 
ARTC should not be entitled to have regard to its legitimate business interests.740 

A.11.4.5 RCG 

Aston Resources supports the discretion given to ARTC under section 6.4(b)(vi), 
which gives new entrants representation in RCG that decides whether or not to 
endorse capital expansions.741 

A.11.4.6 IAHA 

Aston Resources submits that TOP rebate as the sole remedy for the failure by ARTC 
to make path available is inappropriate and the proposed TUT effectively reward 
access holders failing to use its access rights. Aston Resources also submits the IAHA 
should expressly require access holders to transfer excess capacity, thus create an 
incentive to avoid capacity hoarding. Aston Resources is concerned that an access 
holder that has failed to exercise its annual right of renewal is given automatic priority 
over a new entrant under Clause 2.5 of the IAHA. 742 

A.11.5 HVCCC (25 October 2010) 

A.11.5.1 Efficient train configuration 

HVCCC submits that it supports ARTC’s proposed process for the determination of 
the efficient train configuration.743 

A.11.5.2 Capacity Management 

HVCCC submits that ARTC’s commitments to consult with HVCCC in development 
of System Assumptions, undertaking its capacity analysis, coordinating its response to 
a shortfall in existing capacity and allocating losses of Capacity caused by other 
parties are appropriate.744 

A.11.5.3 Additional Capacity 

HVCCC submits that ARTC’s commitments to consult with HVCCC in assessing 
impact of requests for Additional Capacity, planning expansions of Coal Chain 
Capacity and aligning planned expansions with coal terminals are appropriate. 
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HVCCC also submits its non-voting member role of the RCG under Section 6.4(b) is 
appropriate.745 

A.11.5.4 System Assumptions 

HVCCC submits the proposed clauses referencing the Systems Assumptions are 
appropriate.746 

A.11.5.5 IAHA 

HVCCC submits that ARTC should consult with HVCCC to ensure there is sufficient 
peaking capacity to meet the agreed tolerances and cap.747 HVCCC considers 
‘Cancellation of services clause’ of the IAHA is appropriate. HVCCC is concerned 
that transfer of contractual entitlement to a load point closer to the Port of Newcastle 
can adversely impact the Capacity entitlement of other Access Holders, therefore 
ARTC consent should be required under Clause 16.4(a) of the IAHA. HVCCC 
recommends Clause 16.6(c) of the IAHA should be amended so that ARTC will seek 
HVCCC’s assessment on the impact of the Trade on Coal Chain Capacity and 
Capacity entitlements of other access holders.748 

A.11.6 NSW Department of Environment, Climate Chang e & Water (25 
October 2010) 

A.11.6.1 Noise abatement program 

DECCW submits that ARTC should be committed to future funding of the rail noise 
abatement program, which requires ARTC to incorporate rail noise management 
manual developed by DECCW into Clause 13.8 of the OSA, so operators can fulfil 
their environmental obligations. 749 

A.11.7 Newcastle Port Corporation (25 October 2010)  

A.11.7.1 Capacity trading provisions 

NPC submits that Clause 16.6(c) of the IAHA does not provide certainty that ARTC 
will seek HVCCC’s recommendation regarding the impact of train paths trades and 
NPC is not clear as to why temporary trade is included as a Tier 1 provision, but 
permanent and non-safe harbour trades are not. 750 

NPC is concerned that ‘safe harbour’ trade has potential to adversely impact on the 
coal chain, therefore such trades without ARTC’s consent is not appropriate.751 NPC 
believes that CTS is an important mechanism for facilitating contractual alignment in 
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the coal chain and CTS transfer approval process should be used for trades of rail 
network capacity. 752 

A.11.8 Port Waratah Coal Services (25 October 2010)  

A.11.8.1 Transitional arrangement 

PWCS submits that the Proposed HVAU provides no guidance for transitioning from 
the existing access arrangements to the new arrangements and thus failing to provide 
access holders with assurance of below-rail capacity that matches with their terminal 
commitments. The lack of transitional arrangement leads to uncertainty in the 
capacity application process and in particular the mutually exclusive applications.753 

A.11.8.2 Additional capacity 

PWCS submits that the proposed HVAU is not clear on how ongoing requests for 
additional capacity will be handled, as even it is a user funded project, ARTC has 
discretion to not build Additional Capacity and the time frame for ARTC to make a 
decision is unclear.754  

A.11.8.3 Operational alignment 

PWCS submits that ARTC does not have a positive obligation to identify shortfalls 
under the proposed HVAU and it is inappropriate for ARTC to have total discretion to 
allocate shortfalls of five days or less.755   

A.11.9 New South Wales Minerals Council (25 October  2010) 

A.11.9.1 Certainty of contracted volumes 

NSWMC submits that the process of determining whether Additional Capacity is 
required for an Access Seeker is not clear and there is no certainty that track capacity 
will be expended to align with port terminal capacity. NSWMC is concerned that the 
proposed IAHA gives ARTC the opportunity to decline to fund a specific expansion 
required to deliver BPU, even after an AHA is signed. 756 

A.11.9.2 Accountability for delivering contracted capacity 

NSWMC submits the TUT must be transparent with independent verification by 
HVCCC and including Tolerance to be effective as an incentive for ARTC to run the 
Network efficiently. 757 
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 149 

A.11.9.3 Pricing Signals 

NSWMC submits that the proposed 2010 HVAU dealing with access pricing will not 
provide accurate and timely price signals. NSWMC submits the process and timing 
for determining the Indicative Service and Indicative Access Charges is uncertain and 
the principles and criteria set out in Section 4.14 and 4.15 are poorly defined. 758 

A.11.9.4 Contractual alignment 

NSWMC submits that the importance of contractual alignment is highlighted by 
consideration of the massive sunk and future investment by the stakeholders in the 
Coal Chain. NSWMC submits that a more definite and certain process that is based on 
the HVCCC recommendation is needed to identify and assign capacity losses. 
NSWMC is concerned that the five day period for capacity shortfall events provides 
ARTC with total discretion and the approach to addressing Network Capacity will not 
facilitate contractual alignment.759 

A.11.9.5 Incentives 

NSWMC submits that coal producers are prepared to support the inclusion of well 
designed performance improvement incentive mechanisms that will lead to efficient 
capacity management and expansion by ARTC.760 

A.11.10 Two More Trains For Singleton (1 October 20 10) 

A.11.10.1 Passenger priority 

TMTFS is concerned that the proposed HVAU does not provide for additional 
passenger rail services and TMTFS submits the Undertaking should emphasise 
passenger priority. 761 

A.11.11 Transport NSW (29 October 2010) 

A.11.11.1 Passenger priority 

Transport NSW submits that the inclusion of passenger priority as Tier 2 provisions is 
not appropriate. Transport NSW recommends including an explicit reference to 
ARTC’s obligation to accord passenger priority in the definition of Capacity.762 

A.11.12 Xstrata (25 October 2010) 

A.11.12.1 Alignment measures 

Xstrata submits that loss allocation provisions in the IAHA should be included in the 
Access Undertaking and determination of Allocation Period should be included as a 
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Tier One Provision. Xstrata considers that the ACCC is in the best position to act as 
an arbitrator for disputes in relation to Tier One Provisions. 763 

A.11.12.2 Rate of return 

Xstrata submits that the WACC proposed in the proposed HVAU is too high as 
ARTC is not assuming any risk. In particular, the proposed rebate mechanics will not 
entitle Access Holders to any rebate. However, Xstrata would support the WACC 
proposed if ARTC takes on an appropriate degree of risk, which addresses its other 
concerns.764 

A.11.12.3 Efficient train configuration 

Xstrata submits that a per Train Path pricing model is better than a GTK pricing 
approach as it leads to increased efficiency and avoids cross subsidy by efficient train 
users in favour of inefficient train users. Xstrata is concerned that the four year period 
for determination of an efficient train size is too long and recommends this should be 
done within 12 months at most and brought into effect for commencement of the third 
year of the HVAU.765 

A.11.12.4 Capacity management 

Xstrata is concerned that ARTC in determining the Capacity disregards the ability of 
trains to enter and exit the Network, this is likely to overstate the number of Train 
Paths available and no rebate would be payable by ARTC in these circumstances.766  

Xstrata submits affected Access Holders should be informed of the reasons why 
ARTC does not accept a recommendation by the HVCCC, which materially affect 
their contractual entitlement.767 

Xstrata submits five day period for short term shortfall provisions is too long, Xstrata 
considers it should be changed to two days. Xstrata recommends details of allocation 
should be published and ARTC needs to minimise inequalities over time.768   

Xstrata is of the view that a key objective for the review to be carried out in 
accordance with section 5.9 of the HVAU is for ARTC to work towards an integrated 
approach to losses of coal chain capacity taking account of the entire coal chain.769 

A.11.12.5 Additional Capacity 

Xstrata submits that RCG voting rights should be determined by current tonnage 
contractual entitlements and the ACCC should have the right to review prudency of 
expenditure on request by the RCG or a user funder. 770 
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Xstrata is concerned as to how the user funding process will work. Xstrata 
recommends ARTC should produce a detailed user funding deed to be approved by 
the ACCC, differential pricing should be adopted to distinguish between the funded 
and other Access Holders and Access Seekers should have the right to user fund at 
any point in project development. 771 

A.11.12.6 Certainty of delivery 

Xstrata submits that ARTC’s ability to include commercial viability condition 
precedent in the Train Path Schedules of AHA introduces uncertainty.772  

A.11.12.7 Performance measurement and incentives 

Xstrata considers that additional return could be provided to ARTC only when the 
actual tonnage of coal throughput handled by the coal chain as a whole exceeds 
contracted level and Xstrata opposes any performance incentives that allow 
“gaming”.773  

A.11.12.8 Access rights under the IAHA 

Xstrata submits that a minimum level of Tolerance for each Pricing Zone should be 
specified, which may only be reduced with RCG approval.774  

A.11.12.9 Liability regime 

Xstrata submits that determination of NPC should be subject to annual independent 
expert review and the TUT should be amended to provide a TOP Rebate where an 
Access Holder does not utilise its Base Paths due to ARTC failing to make Tolerance 
available. Xstrata is concerned that $2 million liability cap is low in the context of the 
IAHA. 775 

A.11.12.10 Capacity trading 

Xstrata submits that trades made within the rules of the CTS should be given effect to 
by the IAHA and Access Holder consent should be required for a transfer of ARTC’s 
obligations under the AHA.776 

A.11.12.11 Period of the Undertaking 

Xstrata considers that a ten year period for the Access Undertaking in absence of any 
suitable review regime is too long.777 

A.11.12.12 Provision of train path schedules 

Xstrata submits that ARTC should provide its initial determination of the Capacity of 
the Network prior to the finalisation of the Undertaking.778 
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A.11.13 QR National Coal (25 October 2010) 

A.11.13.1 Access Agreements 

QR submits for provision 13 in Clause 11.6 of the IAHA to be mandatory, a 
notification and review mechanism should be included. QR is concerned that charges 
for Coal Access rights being a negotiable provision is inconsistent given the 
commitment ARTC has given to pricing parity.779 

A.11.13.2 Contract Structure 

QR is concerned that in the proposed HVAU, the OSA is negotiated predominantly by 
ARTC and the Access Holders, while the Operators do not have an active role in the 
negotiation. QR submits 3 month negotiation period to finalise an Access Agreement 
is too short given its complexity.780 

QR believes resolve mutually exclusive access application based on order in which 
applications were received rather than most favourable to ARTC would be a more 
equitable approach.781 

A.11.13.3 Pricing principles 

QR supports the view in the Draft Decision that pricing for all services should be set 
on the basis of the efficient train configuration, determined within a set period and 
longer heavier trains may not be the efficient train configuration for the overall 
Hunter Valley Coal Chain.782  

QR is concerned that the process for determining the efficient train configuration does 
not include access holders or operators, which reduces the effectiveness and integrity 
of the determination783.   

A.11.13.4 Additional capacity 

QR is supportive of the RCG process in determining additional capacity; however QR 
suggests the requirement for endorsement to be specifically defined and encourages 
ARTC to limit consultations restricted to voting members to maximise industry 
engagement in the development of the Hunter Valley network.784 

A.11.13.5 Performance measurement 

QR believes that the indicators in Schedule D may need supplementing, from time to 
time, to provide additional focus on system performance issues.785 

A.11.13.6 Domestic Coal 

QR submits the proposed HVAU does not include Domestic Coal within the planning 
framework and this may lead to an inefficient outcome.786 
                                                 
779  QR National Coal, QR National Coal’s Submission to the Hunter Valley Access Undertaking, 25 

October 2010, p.2. 
780  QR National Coal, Submission in Response to ACCC Consultation Paper, 25 October 2010, p.3. 
781  QR National Coal, Submission in Response to ACCC Consultation Paper, 25 October 2010, p.4. 
782  QR National Coal, Submission in Response to ACCC Consultation Paper, 25 October 2010, pp.4-

5. 
783  QR National Coal, Submission in Response to ACCC Consultation Paper, 25 October 2010, p.7. 
784  QR National Coal, Submission in Response to ACCC Consultation Paper, 25 October 2010, p. 9. 
785  QR National Coal, Submission in Response to ACCC Consultation Paper, 25 October 2010, p. 10. 



 153 

A.11.13.7 IAHA 

QR’s main concerns relate to the IAHA are: 787 

� the arrangement for allocation of tolerance to Access Holders with monthly and 
quarterly allocations is not clear 

� It is not clear as to how TOP Rebate and Ad-Hoc Charge Rebate intend to operate 
and TOP Rebate is the sole remedy, even when ARTC consistently fails to make a 
Path Usage available 

� Clause 11.5(c) could result in the inclusion of Service Assumptions into the 
Agreement which are operationally unachievable for the operators 

� the Access Holders are unable to terminate the Agreement if ARTC’s lease is 
terminated 

A.11.13.8  OSA 

QR’s main concerns relate to the OSA are:788 

� The changes of definitions for some terms in Clause 1.1 are not clear 

� ARTC intends to execute a separate agreement with operators for ancillary train 
movements, however, the operators have not yet been provided with a draft 

� Operators do not have the right to be automatically included in any KPI 
discussions, which is essential to ensure meaningful and achievable levels are set 
in Clause 3.10 

� the Operator has no real financial obligations, therefore the requirement to grant 
credit support is not required. 
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