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Appendix 1: Submissions from ARTC

This Appendix summarises submissions the ACCC éaasved from ARTC in
relation to:

= the ACCC’s March 2010 Draft Decision
= the proposed 2010 HVAU.

In certain cases ARTC's submission in relatiorhis proposed 2010 HVAU reflects
its earlier submission in relation to the Draft Bem.

A.1 Submissions post March 2010 Draft Decision

A.1.1 Preliminary matters

A.1.1.1 Introduction
ARTC proposed to amend:

= section 1.1(d) to explicitly refer to ARTC’s obligans under th@ransport
Administration ActLl988 (NSW): and to provide that ARTC recognises that non-
coal users have certainty of access and ARTC aglbgnise the involvement of
non-coal users in future decisions regarding imaest in Capacity:

* section 1.1(g) to explicitly recognise that the Matk is used by non-coal traffic;
and

= section 1.1(f) to specifically refer to the longnesolution as proposed by the
Greiner Review.

A.1.1.2 Objectives
In response to the ACCC'’s concerns regarding ctamsig with the pricing principles
in section 44ZZCA of the TPA, ARTC proposed to acheaction 1.2 to provide for:

‘[the] recovery of at least sufficient revenue teahthe efficient costs
associated with Access to the Netwotk.’

ARTC submitted that it is considering providingther detail on the meaning of
‘efficient’, particularly that ‘efficient costs’ nat be considered in the context of the
Hunter Valley Network and should not be construgthe lowest cost.

! ARTC,Response to the ACCC Draft Decision on the Hunadley Access Undertaking1

March 2010, p. 19.

ARTC, Response to the ACCC Draft Decision, 31 12010, p. 19.

ARTC, Response to the ACCC Draft Decision, 31 dMa2010, p. 19.

ARTC, Response to the ACCC Draft Decision, 31 812010, p. 19.

ARTC, Response to the ACCC Draft Decision, 31 &a2010, p. 20.

ARTC, Response to the ACCC Draft Decision, 31 8a2010, p. 20. ARTC submitted, by way of
example, that it may not be appropriate for ART@dopt a certain maintenance practice, which is
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A.1.1.3 Contract Structure

ARTC submitted that the OSA and AHA will be negta concurrently and that
Operators will be able to take part in the negmtreg with the agreement of the
Access Holder. Further, where the Access Holdertsviannominate a new Operator
during the term of its AHA, ARTC will accept themation in accordance with
clause 4.4 of the IAHA.

ARTC stated that the terms of a new OSA can betreggd by ARTC, the Access
Holder and the Operator, with disputes to be re=sbin accordance with HVAU
section 3.15.

A.1.1.4 Scope
Network Definition

ARTC proposed the following changes to address@wmscstated in the Draft
Decision regarding the clarity of the definitiontb® Network®

® |ncorporate a new section 2.1(b) and renumber daugly:

0 “The Network means the network of railway linesinehted or
defined in Schedule B, excluding Annexure 1 to SciteB, where
Annexure 1 to Schedule B contains a map, beingresentation of
these railway lines for illustrative purposes ohly.

= Change the definition of ‘Network’ in section 9poovide that ‘Network
has the meaning described in section 2.1(b).’

= Change the wording in the Annexure to Schedule ®l&sws:

0 “See Map [map identification] which has been predds a
separate map for illustrative purposes only, amchgopart of this
annexure.’

0 “The map represents the railway lines describescaedule B as at
the Commencement Date. The map may change ové@iethe
Applicants should refer to ARTC’s website for antaplate map of
the railway lines described at schedule B.”

= A current illustrative map intended to be includedAnnexure 1 to
Schedule B is provided at Attachment 6 for illusta purposes. It
should be noted that the map may be further updaiedto the
Commencement Date.

Application of multiple regulatory arrangements

ARTC submitted that access to the rail network 8ViNunder multiple regulatory
arrangements was inevitable due to horizontal s¢iparof the network following
ARTC's lease. ARTC submitted that it has experienadealing with these

cheapest in terms of expense, but has an impamarchain throughput that could be avoided by
a different and higher cost maintenance practice.

ARTC, Response to the ACCC Draft Decision, 31 8a2010, p. 20.

ARTC, Response to the ACCC Draft Decision, 31 8a2010, p. 20.

ARTC, Response to the ACCC Draft Decision, 31 82010, p. 21.



circumstances, but still sought to delivery greatersistency regarding the regulation
of rail access’

ARTC submitted that approximately 31% of non-caalges on the Hunter Valley
Network on any given day will have travelled a euthich crosses the Interstate
network and the network covered by the NSWRAU. ARSLGmitted that upon
commencement of the HVAU, this would rise to 40%0h-coal services travelling a
route which crosses more than one undertaking. ARGt€d that for some of these
services, the HVAU would be replacing the NSWRAU® journey would be
covered by the 2008 Interstate AU and HVAU.

ARTC submitted that it currently has executed adbixh non-coal access agreements
in NSW that cover both the Interstate and NSWRAU thrat these agreements are
based around the Indicative Interstate TAA. ARTGmsiited that provided
consistency between the 2008 Interstate AU and HWad maximised, ARTC could
not see a reason why these agreements could metdieed with the commencement
of the HVAU*?

ARTC submitted that its objective in respect ofl@zess seekers, was to have a
single access agreement based on the terms anifi@asndf the IAHA to apply to
access to both networks. ARTC submitted that thjeative would be undermined
should the IAHA contain operational provisions ttdter to those currently
applicable on the Interstate Netwdrk.

ARTC submitted that if the agreements had diffeogrgrational and safety
provisions, ARTC could then either negotiate sefgaagreements or adopt the new
terms and conditions in the IAHA to apply to coebgucers who also use the
Interstate network. ARTC submitted that the latigtion would require renegotiation
of existing Interstate TAAs. ARTC submitted thasttvould undermine the
efficiencies and alignment ARTC is attempting thiawe

ARTC submitted that its objective was to also hagr-coal traffic operating on a
single access agreement based on the Interstatatind Track Access Agreement
(Interstate Indicative TAA). ARTC submitted thaisthoo would be undermined if
changes were introduced to the IAHA.

ARTC submitted that single agreements are posatidethat the comparison
document provided confidentially to the ACCC showleat provided the conditions
of access to the Hunter Valley network and Intéestetwork were consistent, 95%
of access holders would not be worse off, i.e. wawdt be subject to an increased
number of different regulatory instruments or utaldngs and the access holder
would not face an increased number of contrcts.

10 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 21.

" ARTC, Response to the ACCC Draft Decision, 31 82010, pp. 21-22.
12 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 22.

13 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 7.

14 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 7.

15 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 8.

6 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 8.



ARTC submitted that the ACCC's justification for andments to the agreements
submitted as part of the 2009 HVAU was to seek eerappropriate balance of
interest between ARTC and the Access Holder or @&perARTC submitted that the
proposed terms and conditions were largely draam fthe Interstate TAA, and
ARTC further submitted that the Interstate TAA aashole, represented a balance of
interests of the parti€s.

A.1.1.5 Exclusion of Extensions

ARTC submitted that Extensions are principally datkd spur lines connecting the
Network to an Access Holder’s specific mine. ARTUEter submitted that it has no
monopoly in relation to the construction of Extems, it does not generally have
tenure over the relevant land for spur lines amrdefore mine owners often arrange
for the construction of Extensions themselfes.

ARTC submitted that to the extent an extension si¢ethe connected to ARTC’s
track, this was covered by 2009 HVAU section 6.RTA noted that the last part of
an extension, which joins ARTC'’s track, may be dRTA controlled land. ARTC
submitted that the obligation to connect and thktyabo obtain arbitration on any
dispute ensures that ARTC cannot extract monopalisrthrough withholding access
to ARTC controlled land. ARTC submitted that iwgling to clarify this with
amendments to section 6.

ARTC submitted that the 2009 HVAU was meant to c@spansions, but not
Extensions, and that drafting of the HVAU coulddberified to reflect this if
necessar’

ARTC submitted that there is no inconsistency betw&RTC’s exclusion of
Extensions and section 44V(2)(d) of the TPA. Spealify, ARTC submitted that
section 44V(2)(d) sets out a list of potential raetton which the ACCC may make a
determination in respect of an arbitration of acess dispute, but the section does not
require a voluntary access undertaking submittedecdACCC to allow for all of the
possible determinatiorfs.

ARTC further submitted that the ACCC allowed thelagion of Extensions in its
decision on the 2008 Interstate AU. ARTC submitteat it is not aware of different
circumstances in relation to a future ExtensiothefHunter Valley Network that
would warrant different treatment to the 2008 Istate AU

ARTC submitted that the ACCC'’s reasoning for allegvthe exclusion of Extensions
in the 2008 Interstate AU was that the undertakvag voluntary, and as such, ARTC
was not obliged to include any particular facibtia the undertaking unless it could

be demonstrated that their exclusion would undegrttie effectiveness of the regime

7 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 8.

8 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 23.
19 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 23.
20 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 23.
2L ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 23.
22 ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 23.



such that it would no longer be appropriate to pctdee undertaking having regard to
section 44ZZA of the TPAS

ARTC submitted that any concern the ACCC has dweiiriterpretation of section
44V of the TPA, particularly whether the ACCC caquire ARTC to expand
Capacity on the Network, cannot be addressed hyrieigsExtensions are covered by
the HVAU?*

ARTC stated that given the NCC decisions on themauendation to declare the
Robe, Hamersley and Goldsworthy railways, it apgeamnlikely that a technical
interpretation would be given to section 44V preirenthe ACCC from requiring an
access provider to expand Capacity. ARTC furthetestthat a court’s decision as to
whether expansions are covered by section 44VeoT A would not be influenced
by ARTC'’s categorisation of Extensions under theAd ARTC stated that it has
done all it can to make it clear that requestAdditional Capacity are covered by
the HVAU %

ARTC referred to the clause 5.7 in the 2009 IAHAechhdeals with Extensions and
submitted that this is effectively an agreemerageee. ARTC submitted that the
clause contains an important principle that whera@ess holder is granted access to
an extension funded by another person then it shoake a contribution to the cost

of that extensioR®

A.1.1.6 Term, Grant and Duration of the HVAU

ARTC proposed to make the changes recommende®dGICC to section 2.2(a)
and to remove sections 2.2(b) and (c) of the HVYARTC submitted that it will also
make some further minor drafting corrections appsed by the ACCE’

A.1.1.7 Review of the HVAU

ARTC proposed to amend section 2.4(d) to makesdrdhat ARTC'’s review of the
HVAU will also take into account the long term stdun proposed by coal producers
under the Greiner Review which was intended to io®for alignment®ARTC also
proposed to delete section 2.4(a) and (b) in resptmthe ACCC'’s concerRs.

A.1.2 Negotiating for access

A.1.2.1 Offer and negotiation rights

ARTC has prepared a flow chart setting out thessieypolved in an Applicant
seeking Coal Access Rights. This diagram is atchttzent 3 of ARTC'’s
submissior?

ARTC submits that the key steps involved in thecpss are:

% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 23.
2 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 23.
% ARTC, Response to the ACCC Draft Decision, 31 d1a2010, pp. 23-24.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 24.
27 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 24.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 25.
2 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 25.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 27.



= An optional Initial Review;

= Access Application;

= Capacity Assessment;

=  Formulation of an Indicative Access Proposal;
= Negotiations; and

= Execution of an Access Agreemént.

ARTC submits that these steps are flexible andgaeesment may be reached much
more quickly than envisaged under the proée#RTC has not proposed any
amendments to the process in section 3.

Timeframe for negotiation

ARTC submits that the timeframes in section 3.1bfdhe April 2009 HVAU are a
default framework, and given the particular circtamses of each application, the
actual steps may vary and ARTC and the Applicantagree to tailor the process
accordingly>* ARTC submits it has no incentive to prolong theiquéfor
negotiations; that the three month timeframe matt¢hat in the 2008 Interstate AU;
and that the default framework achieves workabgnalent with the PWCS
process?

Determination of Indicative Access Charges each yea

ARTC submits it does not propose to re-determimectiaracteristics of an Indicative
Service (or the Interim Indicative Service durihg interim Period (each year).
ARTC will however determine Indicative Access Psi¢er the Interim Indicative
Access Prices during the Interim Period) each gsgver the process in section 4 of
the HVAU %

HVAU applies equally to Interim Indicative Services

ARTC submits that it intends section 3 of the HVAUI apply to negotiations for
access to Interim Indicative Services. ARTC proposmake changes to section 3.14
‘to avoid any doubt that an Applicant for Interimdicative Services is entitled to the
IAHA." %

Mandatory incorporation of alignment clauses

In response to the ACCC’s comments regarding tble@sion of non-negotiable terms
and conditions in the interests of alignment, ARSU®mitted:

31 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 27.
32 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 27.
3 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 27.
3 ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 28.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 28.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 29.



ARTC proposes to identify those terms in the IAHAi@h it considers need
to be consistent across all Access Holder AgreesrfentCoal Access Rights
to ensure workable alignment.

These provisions will be identified as Tier 1 (matwy) provisions.

These terms will be identified as Tier 1 (mandatg@mpvisions in Schedule A
and section 3.14 of the HVAU will be amended to miilclear that all
contracts for coal Access Rights must include thpyseisions. Schedule A
will also identify those provisions of the IAHA wdhi are to be included in all
Access Holder Agreements unless ARTC agrees otker®RTC proposes
to identify these provisions as Tier 2 (negotialpievisions>’

The full list of designated Tier 1 (mandatory) psaens is set out below. In addition
to the provisions identified in the ACCC’s Draft @ion as likely suitable for ‘non-
negotiable’ status, ARTC identified the followirand provided some explanation as
to their rationale:

IAHA Clause 3.1: Grant of Train Paths for transpmirtoal The AH'’s entitlement
to tolerance arises under this provisjon

IAHA Clause 3.6: Availability ExceptionsAfailability Exceptions are taken into
account under the True-up test and if these difedween access holders, there
may be issues in applying this jest

IAHA: Clause 5.4: Annual Reconciliatioflfis is linked to the true-up test which
must be applied system wjde

IAHA Clause 19.2 New or varied Access UndertakiABRTC proposes to amend
clause 19.2 to provide that only changes to Tiprdvisions in an IAHA accepted
by the ACCC under a subsequent undertaking wiluiematically incorporated
into existing AHAS.

IAHA Train Path Schedule: Clause 4.1 Network Exaip@bility Condition
Precedent; Clause 4.2 Removal of Path Usagesiforefdo satisfy Network Exit
Capability Condition Precedemnithout these provisions, ARTC will be unable to
apply the Capacity Shortfall provisions

IAHA Schedule 2: System True Uplfe system true-up test is applied across the
whole system and needs to be consistent

IAHA Schedule 3: Clause 4.1(c) Determination of TRite; and Non-TOP
Price>z (dispute resolution provisions)liese provisions cross refer to particular
dispute resolution provisions in the HVAU whichuieg system applicatign

ARTC also proposes to identify the Capacity Shénhavisions in the IAHA as
Tier 1 (mandatory) provisions that need to alsinbkided in all Access
Agreements for Non-Coal Access Rigfts.

Indicative terms and conditions for non-coal Accegghts

ARTC, Response to the ACCC Draft Decision, 31 &Ma2010, pp. 29-30.
ARTC, Response to the ACCC Draft Decision, 31 &1a2010, pp. 29-30.



ARTC reiterates its submission that it intendsftercApplicants for Non-Coal
Access Rights on the Network an Access Agreemesedan the terms and
conditions set out in the 2008 Interstate AU inthieaaccess agreement, adjusted to
take into account the circumstances of the Huntdiey Network.

ARTC proposes to amend section 3.14 of the HVAPrawvide that ‘an Applicant for
Non-Coal Access Rights will be entitled to:

‘an Access Agreement on the terms and conditionsageed in the Indicative
Interstate Access Agreement, amended to take auouat the particular
circumstances of the Network as reasonably detedriayy ARTC and which

will incorporate those provisions identified as Me(mandatory) Non-Coal

Provisions'®

ARTC submits that it also proposes to identify @epacity Shortfall provisions in the
IAHA as Tier 1 (mandatory) provisions that needbéoincluded in all Access
Agreements for Non-Coal Access Rights which wikere consistency across all
agreement§’

Reservation of Non-Coal Access Rights

ARTC submits that it will amend the drafting of 8en 2.5(b) to clarify that the
offered terms are negotiable in accordance witHH®aU.**

A.1.2.2 Dispute resolution and arbitration

Disputes on mirrored capacity provisions

ARTC does not consider that the ACCC should argtdssputes on the mirrored
capacity provisions. ARTC submits:

= ‘most of the provisions in the IAHA are to be raesa ultimately by court
proceedingé” and a court decision on AHA would have precedahie/for a
similar question;

= disputes on certain provisions are resolved vieggetermination. Where the
parties can’t agree on an expert, the Presidetfieoinstitute of Mediators and
Arbitrators will appoint someone, and ARTC expebts the President would
look to appoint the same expert where possible. BRIEo considers that a
previous determination ‘is likely to be of signiict persuasive valu&’

= disputes may not be as to the interpretation ofiprons, instead as to ‘the
application of an accepted understanding of theipian to the particular factual
circumstances of a single Access Holtfer.

* having the ACCC as arbitrator is more likely to sagonfusiorf®

39 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 30.
%0 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 30.
*L ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 31.
2 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 31.
3 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 32.
“  ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 32.
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ARTC agrees, however, that there may be circumsetawbhere a court or expert
determination leads to a result that is inconststéth coal chain alignmenit®

Disputes involving an operator

ARTC submits that where a dispute arises in rataiothe negotiation of an OSA as
part of the negotiation of the Access Arrangemehts Operator will be party to the
dispute with the Access Holder and ARTC, unlessftbeess Holder agrees
otherwise. ARTC further submits that as the Operdd@s not have rights of access
to the Network independent of the Access Holderdoes not hold Capacity on the
Network, it is not appropriate for the Operatohtve a right to bring a dispute
independently of the Access Hold®@r.

ARTC submits that where an AHA is in place andAlseess Holder wishes to
appoint a new Operator and a new OSA needs torlee@@nd endorsed by the
Access Holder, this would be a variation of the AH& the OSA is attached to it as
an Annexure. The variation to the AHA and the negi@n of a new OSA will be
covered by the HVAU and the dispute resolution miowns set out in the HVAU will

48
apply:
A.1.2.3 Transitional arrangements, timeframes and processes

Transitional arrangements

ARTC submits that it does not consider concernsifstakeholders regarding the
absence of transitional arrangements to be judfiiad provides the following
reasons:

®= The HVCCC has indicated that ARTC has sufficieatkrCapacity to contract for
the Access Rights sought by coal producers for 20002011

®= The ACCC has indicated that it is comfortable viith provision for mutually
exclusive Access Rights

= |f an access seeker wishes to negotiate and agraecess Holder Agreement
prior to the commencement of the HVAU, the Applicatil obtain the benefit of
the protections set out in the NSWRAU; and

= Given that the purpose of an Access Undertaking govide a framework for
reaching a binding agreement, the suggestion tRatand a willing access
seeker should not contract in advance of an undagaoming into effect is
surprising’?®

% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 32.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 32.
47 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 32.
8 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 32.
49 ARTC, Response to the ACCC Draft Decision, 31 &ha2010, pp. 33-34.
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Involvement of Operator in negotiations

ARTC submits that the HVAU does not preclude anr@joe, at the Access Holder’'s
request, from taking part in tripartite negotiatch

A.1.2.4 HVCCC consultation

ARTC submits that it proposes to include in thesed HVAU the steps that ARTC
will take when seeking the HVCCC'’s view on the iropaf a proposal on Coal Chain
Capacity>* however these steps will not impact on the opematf section 3
provisions.

For the purposes of section 3, ARTC submits tteg dubstantive obligations on
ARTC to consult with the HVCCC in assessing theaetpf Access Rights sought
are set out in ..section 3.6 of the HVAU where ARTC commits to papate in the
Initial Review with the HYCCC®? ARTC will not apply the steps it has developed
for HVCCC consultation to section 3.6 and ARTC iregaliscretion on whether to
consult with the HVCCC under this provisioh.

A.1.2.5 Prudential requirements

ARTC submits that Section 3.4(e) of the 2009 HV A8 not require the Applicant
to meet specified criteria, including the provismirSecurity or Parent Guarantee at
the negotiation stage, but rather, ARTC is entittedsk for a demonstration of
creditworthiness and seek a commitment to pro\néesecurity in the AHA. ARTC
submits that it was not its intention that ARTC Webnot negotiate unless the
Applicant committed in advance to providing theditsupport. ARTC notes that the
provision of credit support and the level is negjole, although ARTC flags that
creditworthiness will be critical to it enteringdnlong term take or pay contracts
which are the basis for large investments. ARTGtgothat it will clarify the
wording of this provisior??

A.1.3 Agreements

A.1.3.1 Compliance with the AHA and OSA and the Recitals

In response to the ACCC's preliminary view on appainconsistencies between the
agreements, ARTC submitted that it doesn’t consatdgramendments are necessary.
ARTC submitted that Recital F makes it clear thetAccess Holder does not have
any physical right to access the Network, whicbril/ accessible by the Operator
and further that the Recitals are explanatory raten prescriptivé®

A.1.3.2 Clause 24.7 of the OSA

The Draft Decision referred to the possible neeanb@nd clause 24.7 of the 2009
OSA in line with clause 21.6 of the 2009 IAHAARTC submitted that it agreed
with the ACCC’s recommendation as the OSA provittethe ACCC for approval is

0 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 35.

®L ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 36.

2 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 36.

3 ARTC, Response to the ACCC Draft Decision, 31 dha2010, pp. 34-35.

> ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 38.

® ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p.39.

% ACCC,Australian Rail Track Corporation Limited — Huntealley Coal Network Access

Undertaking Draft Decision5 March 2010, p. 223.
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only an indicative agreement, ARTC does not comstdeecessary to make this
change to the standard O8A.

A.1.3.3 Term of the IAHA and OSA

ARTC submitted that it is prepared to negotiatert@nderm agreements than that set
out in the 2009 IAHA but ‘this does not need tocbatemplated in the IAHA'.
ARTC no longer proposes to specify a term in taadgard OSA®

A.1.3.4 Long term uplift

ARTC submitted, with respect to automatic incorpiogafuture changes to the
IAHA, that if a new or varied AU is accepted by th€ CC during the term of an
Access Agreement, any change to a Tier 1 provisiahe IAHA will be
automatically incorporated into the Access Agreemglh other terms will be
negotiated in good faitff. Further discussion of ARTC's proposal on Tier i &n
provisions is contained in Chapter 6 — NegotiaforgAccess.

A.1.3.5 Liability and Indemnity in the IAHA

The Draft Decision sets out preliminary views opexgs of the liability and
indemnity provisions of the 2009 IAHA. ARTC subrettthat there is a ‘very good
reason why the liability regimes are differenthie tAHA and the OSA - they deal
with very different subject matter’ as the prodwceid not want to be liable for
incidents®°

Mutual liability release

ARTC submitted that it does not however proposanend the release to exclude
liability for either negligence or breach of comtrén addition to the 24 December
amendments excluding fraud or wilful miscondtfchRTC submitted:

= The mutual liability release in the IAHA is fundantal for ARTC’s risk
allocation

= The remedy for conduct for incidents that cause BRd fail to make a train path
available is a rebate under the True-up Test (Tld@ardless of whether the
failure is due to breach of contract or negligefidee TUT rebate is ‘pre-agreed
compensation for the failure’.

= |f breach of contract actions were available ad agthe TUT rebate then the
Access Holder could recover twice.

=  ARTC ‘cannot possibly fully compensate an Accessdeiofrom the losses that
flow from a failure to make a Path Usage availalidgen if limited to direct
losses, this could include loss of profits, dengeréees etc; the TUT rebate is
effectively a ‘cap on the “damages” arising [froth¢ failure by ARTC to provide
Path Usages'.

> ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 40.
*  ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 41.
*  ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 41.
8 ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 43.
®1 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 44.
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= In respect of any other potential breaches by ARTMe AHA or negligent
action which does not result in a failure to mak¢hRJsages available, the
remedy is limited to the liability cap.

=  The provisions are similar to those in the PWCSd.®arm Ship or Pay
Agreement?

Liability Cap

ARTC submitted that the reduction of the liabilggp in the 24 December IAHA
‘coincided with a reworking of the liability regirmte narrow the release from liability
such that the TOP rebate was the limitation onfyafis or omissions etc giving rise

to a failure to provide path usag&sARTC submitted that its exposure could be up to
$30-40 million per annum and ‘exposure of this lagénconsistent with regulated
returns.®* A higher level of exposure is not required for lotees that do not result in

a failure to make Path Usages available. ARTC stibchthat the cap would apply to
breaches includingrter alia):

= Breach of warranty as to accuracy of information;

» improper use or failure to return security;

= breach of confidentiality;

= failure to use best endeavours to construct pjectime [...J%°

ARTC submitted that it ‘does however propose toraarthe liability cap to provide
that it will increase annually in line with CP!I irases®

Consequential Loss

ARTC submitted that it does not propose to limé trefinition of consequential loss
any further. ARTC submitted that the definitiorcansistent witiHadley v
Baxendaleand that the definition of consequential loss dussexclude direct losses
as it only includes liabilities which do not flovaturally from the breach. Indirect
losses are ‘damages which may reasonably be suppms@ve been in
contemplation of both parties at the time they nih@econtract as a probable result
of the breach’ and these losses have been prapetded in the consequential loss
definition®” ARTC submitted that ‘there has been a misreadinmmgraph (a) of the
definition by the ACCC and stakeholders’ as it {pakcludes losses which may
reasonably be supposed to have been in the coragompbf the parties where those
losses are ones which do not flow naturally fromltheach and might otherwise be
recoverable under the second limHafdley v Baxendal&®

ARTC submitted that the definition of consequeritiak does not exclude liability for
personal injury or property damage if it flows mally from the breach. ARTC
further stated:

62 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 44.
8 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 44.
® ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 45.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 45.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 45.
67 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 45.
%  ARTC, Response to the ACCC Draft Decision, 31 dha2010, pp. 45-46.
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= ARTC is not willing to accept liability for loss @oods on a train and notes
that the coal on just one coal train could havelaerof $500,000 to $1M.
Operators do not generally accept liability for deya to goods and ARTC
sees no reason why it should do so under a reguletern regime;

= |tis difficult to see how ARTC could cause a p&aanjury when the IAHA
does not give any rights to an employee of an Aceidder to access or use
the networl&®

ARTC submitted that it is consistent with standaralting practice for the definition
of consequential loss to not be exhaustive. ARTI@rstied that it would not be
willing to contract with coal producers if there svarisk that it could be liable for
consequential losses of the kind included in tledindion.

Cross Claims

In relation to cross claims, ARTC submitted thataes not intend to amend the
clause and that its purpose is to ensure that toegs Holder does not circumvent the
IAHA liability clauses by suing the Operator whethseeks cross contribution from
ARTC.”® ARTC submitted in relation to the drafting of ttlause that the Access
Holder is not being asked to indemnify ARTC, nohstainding that the claim may

not arise as a result of an act or omission ofAteess Holder and that the reference
to the Operator is limited to an Operator with whitra Access Holder has an OFA.

Limited agency indemnity
ARTC submitted that it will amend clauses 4.6(aj 8.1 of the 2009 IAHA to

explicitly state that the Access Holder is not lkafor Incidents ‘caused by the acts or
omissions of the Operator’ as suggested by the AGCC

Liability for Third Party Works

ARTC submitted that definition of Third Party Worakeady specifically excludes
works by or on behalf of ARTC or its contractors, where it has contréf.

Liability and Indemnity in the OSA
ARTC submitted that it proposed to amend claus® @bthe 2009 OSA so it does

not refer to clause 5.8 of the 2009 IAHA and sardvides for principles regarding
interest calculation in the OSA.

ARTC agreed that it may be necessary to amendgomd in the 2009 IAHA or the
2009 OSA to reflect the possibility of the Operatod the Access Holder being the
same entity, however, as the IAHA and the OSA adeative agreements, such
changes are not necessaty.

% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 46.
O ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 46.
M ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 46.
2 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 47.
3 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 47.
" ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 48.
> ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 48.
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A.1.3.6 Financial viability provisions

Conditions Precedent

ARTC submitted that it ‘does not consider the ctinds precedent in the 2009 IAHA
to be onerous or prescriptive.” ARTC submitted ihat ‘making a long term
investment programme and it is not inappropriatéé ARTC has the ability to require
a creditworthy counterparty’ which will be the caseere’®

= an Access Holder has an Acceptable Credit Rating;

= the Access Holder supplies a Parent Guarantee wiar&®arent Company has an
Acceptable Credit Rating; or

= where neither the Access Holder nor the Parent @ompas a Parent Guarantee,
the Access Holder provides ARTC with Security, whicay include an
unconditional and irrevocable bank guarantee,rletteredit, performance or
issuing bond (as set out in the definition of Segur

ARTC submitted that ‘there are clear options awdéavhen neither the Access
Holder nor its Parent has an Acceptable Creditrigatind that ‘it is also important to
note that the conditions precedent in the IAHAr@weTier 1 provisions and are
therefore negotiablée

Parent Guarantee

ARTC submitted that the Parent Guarantee in th® 200AU is a standard form
guarantee. ARTC submitted that it is necessaryttieaGuarantor indemnify ARTC if
an Access Holder or Operators’ obligation underAjeeement is void, voidable or
unenforceable. ARTC also submitted that it is &aai element of the guarantee that
the Guarantor is liable for variations to the ralelvagreement as otherwise the
Guarantee could be avoided by amendment of therlyimpagreement®

Security

ARTC submitted that the amendment to the 24 Decemt¢A, which provides that
the amount of Security will be reviewed to reflaaly increase in TOP charges,
makes it clear that the increase will be linked @P charge increases.

ARTC also submitted that it proposed to amend 90@920SA to provide that
Security will be linked to CPI increases, the ant@mfrSecurity requested is an
amount less than $2 million and the formula for @#ll be linked to the value of the
Security’® ARTC submitted that it will make it clear thatthahe amount of security
charged and the escalation of the Security arsutgect to the dispute resolution
provisions, but that other related provisions ditecovered®®

ARTC submitted in relation to 2009 IAHA clause 2&)l(drawing on security
irrespective of whether there are monies owingj) ithdoes not disproportionately

® ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 48.
" ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 49.
8 ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 49.
® ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 49.
8 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 50.
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favour ARTC, nevertheless if the ACCC considersitessary, ARTC is willing to
delete this claus¥.

A.1.3.7 Dispute Resolution

ARTC submitted that there are only two areas in20@9 IAHA where the dispute
resolution provisions set out in the IAHA do nopap

= An Access Holder is unable to dispute an invoicelfOP Charges except for
manifest error (clause 5.2) as there is no subeeassessment involved; and

® The dispute resolution provisions in the 2009 HVahply to TOP price
dispute$” as the rules and timeframes set out in the 20081¥re more
appropriate given TOP prices will be charged tamber of different Access
Holders®?®

A.1.3.8 Termination

ARTC noted the ACCC'’s views on the defaulting pantgviding a Rectification
Response that is ‘reasonably satisfactory’ and #slthmat the 24 December IAHA
had been so amend&H.

ARTC submitted that it does not intend to amends#al2.1(d) relating to its
ongoing right to manage the network as ‘ARTC ndedstain the ability to continue
to manage the Network including under that AHA eifeme Train Path Schedule is
terminated.®°

ARTC submitted that ‘the phrase “ceasing to camyasiness" is often used in
contracts and other legal documents as an indiagragsolvency’ and should be
determined by looking to the status of the compgiyisiness activiti€s.

ARTC submitted that it is not practical to allow @fow an Access Holder to
terminate an AHA simply because the NSW Leaserisiteited because ‘the NSW
Lease terminates and is not replaced, either tloegscAgreements will novate to the
new lessor or new lessee or ARTC has the righgrtainate the agreements and
Access Holders will not be liable for future TGP’

ARTC submitted that it ‘does not consider that &CC’s proposed
recommendation to clause 12.6(a) is necessarys€la.6(a) of the 2009 IAHA
makes it clear that ARTC is able to suspend theAAbUt only to the extent such
obligations relate to the cause giving rise tortgkt to terminate and only until such
time as the cause giving rise to terminate is reee®

The 2009 OSA gives ARTC a right to immediate teiation of the OSA if the
Operator has had any of its other OSAs terminadetireach by ARTC. ARTC

8 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 50.
8 Contained in clause 4.1 of Schedule 3 of the 2@G:9Al.

8 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 50.
8 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 51.
8 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 52.
8 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 52.
8 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 52.
8 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 52.
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submits that it proposes to amend this clausartot’ARTC's right to immediately
terminate the OSA to breaches by the Operatomminafinancial, safety obligation’
in another OSA?

ARTC submitted that it wished to clarify matterdhwiespect to the timeframes and
deadlines for a Rectification Response:

= atimeframe for rectification would be specifiedaiiRectification Notice;

= the notice period in clause 14.1(b)(vi) of the 2@SA is in fact 14 days for
notice plus a further 14 days; and

= these periods are provided to give certainty toptloeess and consistency in
application assists all users of the Netwdrk.

A.1.3.9 Confidentiality

ARTC submitted that it proposes to make amendmentkuse 15 of the 2009 IAHA
(confidential information) discussions with Accéssliders and to uplift these
changes to the HVA®"

A.1.3.10Provisions relating to Operators

ARTC submitted that the 24 December IAHA providegttARTC is able to refuse a
nomination of an Operator if the nominated Operhts received a rectification
notice or similar notice from ARTC for material b of any agreement with ARTC
and the event giving rise to the rectification oetor similar notice has not been
rectified.®? ARTC submitted that it is able to reject a nomioatif it forms the view
‘that the Accredited Operator is not of sufficiéimancial capacity to meet potential
liabilities under the Operator Sub-Agreement predithat ARTC is only able to

form this view if it has requested Credit Suppoont the Operator and the Operator
has not provided the Credit Support within the fras@e provided under the Operator
Sub-Agreement®> ARTC submitted that it considers that these amemisnset a
‘higher hurdle’ for ARTC and that it sets out cligahe process that would need to be
followed before ARTC rejects or refuses a nomimatib

ARTC submitted that it will adopt the definition ofaterial default contained in the
2009 HVAU>

The Draft Decision considered a number of issueslation to Accreditation and
considered that ‘ultimately the clauses as draftegt be negotiated further between
the parties®® ARTC submitted that:

= wording similar to clause 7.1(b) of the 2009 OSAswagreed in the PN
(Asciano) Interstate TAA;

8 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 53.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 53.
L ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 53.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 54.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 54.
%  ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 54.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 54.

% ACCC, Draft Decision on HVAU, 5 March 2010, p.24
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= the obligation is mutual and ARTC is similarly aj@d to advise Operators
about any Accreditation notices it has received;

= ARTC agreed to the term ‘material’ being insertedobe the word ‘notice’ in
its negotiations with Asciano/Pacific National anendments to its Interstate
TAA; and

» similar wording to clause 7.1(d) of the 2009 OSAis&d in the Interstate TAA
and has not given rise to any particular concemissiapplicatior?.

A.1.3.11Charges

ARTC submitted that does not propose to amend el&usof the 2009 IAHA in
relation to the commencement of payment of chaiggsrovide that the Access
Holder’s liability to pay TOP Charges does not coemige until an OSA is in place’
as this ‘would simply allow the Access Holder tccamvent and delay its TOP
commitments by delaying the appointment of an Cpel@nd the endorsement of the
OSA.”® ARTC submitted that if it were required to amehis provision along the
lines proposed by the ACCC, ARTC would not agreartg AHA until the applicable
OSA had first been signéd.

ARTC submitted that it does not propose to ameadsd 5.3 of the 2009 IAHA
which provides for payment of Non-TOP Charges addH#c Charges. ARTC
submitted that the Monthly TOP charge will be sdtia the Train Path Schedule and
in subsequent years will be determined in accorelavith GTK pricing which Access
Holders can dispute under the HVAY . Therefore, ARTC submitted that ‘there is no
legitimate basis for disputing a charge which eadly set out for the first year and in
subsequent years involves the mechanical applicafia formula unless ARTC has
clearly made a serious error’ and allowing Accesilelr to dispute the invoice would
result in unnecessary delay and potential gamenga$*

A.1.3.12Miscellaneous

The Draft Decision stated that clause 10.4 of 0@920SA could be clarified by
making explicit that where ARTC conducts an autlis at ARTC’s own cost and
risk.2%> ARTC submitted that clause 8.4 of the 2009 OSAKes4it clear that ARTC
and the Operator are responsible for their ownscostelation to compliance with
ARTC Instructions and each releases the other &oynclaim arising from
compliance’ nevertheless ARTC submitted it wouldpbepared to amend the clause
to clarify that ‘when ARTC conducts an audit igiSARTC's risk:'%

ARTC submitted that it does not propose to limé ttumber of audits to be carried
out each year as audits are primarily conducteddety and ARTC would not
request an audit without good reasth.

°  ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 55.
% ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 55.
%  ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 55.
10 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 55.
101 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 55.
192 acccC, Draft Decision on HVAU, 5 March 2010, p.&24

103 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 56.
104" ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 56.
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ARTC submitted that its ‘requirement for Incideaports under clause 11.5 of the
OSA cannot require the Operator to waive legalgssibnal privilege’ and ‘it is not

necessary for the contractual obligation to exihjicecognise this limitation'®®

ARTC submitted that if necessary it will, in accande with its longstanding practice,
include an obligation in the OSA to provide Operatwith a ‘Train Control Report’
in the event of an Incident®

ARTC submitted that the 2009 OSA does not requagfication in relation to the
responsibility of parties for bearing the costsevhediation in the case of an
Environmental Condition arising. ARTC submittedttbiauses 13.5(a) and (b) of the
OSA make it clear that ‘ARTC’s Remediation noticdl wnly relate to Environment

Conditions resulting from “the activities of the @ptor”.*°’

ARTC submitted that it proposes to amend claus2 d6the 2009 IAHA to introduce
a reasonableness criterion into ARTC's ‘prior verittconsent’ with respect to
assignment and novation. ARTC submitted that otlserWwARTC does not agree any
other amendments are necessary - it should bea@bidcontract without

impediment’*®®

ARTC submitted that it ‘does not propose to amdadse 21.1 to allow for
involvement of the Operator in negotiations conteyivariations to the IAHA'.
ARTC submitted that the only potential impact oa @perator from a change to the
IAHA relates to amendment of the Limited Agencyyson. ARTC submitted that it
proposes to amend clause 3.2 of the OSA to prat@ke ‘The Operator agrees that,
unless otherwise notified by ART@ is the agent of the Access Holder for the
following purposes™®®

A.1.4 Capacity Management

A.1.4.1 Capacity Analysis

ARTC has set out the steps it proposes to take vilteguests the HYCCC'’s view as
to the impact of a proposal (including a requestfecess Rights) on Coal Chain
Capacity, which include (broadly) that:

= ARTC will seek the HVCCC's view as to whether thegmsal will have an
impact on Coal Chain Capacity;

= Where the HVCCC provides its view/recommendatiotniwi20 Business Days
or such other time as agreed with ARTC, ARTC walhsider the view expressed
by the HVCCC in good faith. (This reflects the tiagle under the MOU).

=  Where ARTC disagrees with the view expressed by BZ@nd ARTC
reasonably considers there is sufficient time, githee particular circumstances,
for the HVCCC to reconsider its views, ARTC willgmide its reasons to the

195 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 56.
1% ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 56.
197 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 56.
198 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 57.
199 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 57.
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HVCCC (either orally or in writing) and will askeiHVCCC to consider ARTC's
reasons.

= Where the HVCCC provides its revised view/recomnagioth within specified
timeframe, ARTC will consider the revised view bétHVCCC in good faith.
Ultimately, however, ARTC will not be obliged tolkmwv the HYCCC'’s
recommendatiort™®

ARTC submits that these ‘steps would be followeahARTC seeks the HVCCC'’s
view on Coal Chain Capacity under section 5.1 eflfivAU, when an Applicant
seeks a Connection under section 6.1 and when phicApt requests Additional
Capacity under section 6.2

In relation to the Capacity Analysis provisions, BRsubmits that it intends to
‘amend the HVAU to make it clear that ARTC will folv those steps when seeking
the HVCCC'’s view of the impact of Access Rightsgiaiuon Coal Chain Capacity
under section 5.1(d}*

A.1.4.2 Shortfall in Existing Capacity
Uplift of Capacity shortfall provisions

ARTC submits that it ‘intends to uplift the Capacshortfall provisions set out in the
December version of the IAHA into the HVAU ... asyheill apply to both coal and
Non-Coal users:*?

ARTC also submits that it will ‘identify the Cap&cshortfall provisions in the IAHA
as Tier 1 (mandatory) provisions that need to bkided in all Access Holder
Agreements for Coal Access Rights, and as Tierdn(tatory) provisions to be

included in all Access Agreements for Non-Coal AscRights*'*

‘Affected’ Access Holders

ARTC submits that in most cases, ‘identificatiorfaffected Access Holders™ will
be relatively easy, noting that in clause 6.2 ef‘becember IAHA all Access
Holders with load points west of where the evenisazg the Capacity Shortfall
occurs are likely to be affected. Access Holders Wave used up their full Capacity
entitlement for that Period will not be affecteld”

However, ARTC submits that it will also provide rearlarity by amending the
provision it is clear that ‘an Access Holders Wi an affected Access Holder where
the impact of the Incident occurs between the joaidt and the exit point and the
Accesslll—éolder’s has some remaining contractuallement to Path Usages in the
Period.

10 ARTC, Response to the ACCC Draft Decision, 31 812010, pp. 36-37.
11 ARTC, Response to the ACCC Draft Decision, 31 812010, pp. 36-37.
12 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 58.
13 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 59.
14" ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 59.
15 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 59.
16 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 59.
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Capacity shortfalls of less than 7 days — ‘take extcount’ contractual obligations

ARTC submits that in the event of a capacity sladirthat will last for a short period,
ARTC requires ‘some flexibility to allocate any raming Capacity efficiently
amonglslt7Access Holders in order to get the systeand running’ under clause
6.2(b).

However, ARTC will ‘make it clear in clause 6.2¢hat the objective [of this
flexibility] is to ensure the Network is efficiegtutilised during the period of the
short term temporary shortfall and that with thigeative in mind, ARTC has a
discretion to allocate the remaining Capacity aés fit, but taking into account
ARTC's contractual obligations'*®

ARTC also submit that ‘the December IAHA differextés arrangements in relation
to capacity shortfalls of less than 5 days andtgrahan 5 days and ARTC plans to
update the HVAU to reflect the shorter peridtf.

Facilitating contractual alignment via HYCCC conttlon

ARTC notes that clause 6.1 of the ‘December IAHAtamed an obligation on

ARTC to ‘subject to meeting [ARTC]'s obligationsder clause 6.2 and clause 6.3 to
consult with the HYCCC with the objective of coordiing its response to the
Capacity Shortfall with the Terminal Operators ahdve rail providers?°

ARTC submits that it will include this provisiom‘ithe Capacity shortfall provisions
in the HVAU’ which ‘will be identified as a Tier (mandatory) provision to be
included in all Access Agreements for Coal Accegh® and also for Non-Coal

Access Rights™*

ARTC submits that in its view the ‘commitment iragte 6.1 plus the proposed
HVCCC consultation process described in Attachmesddress the ACCC'’s

concerns??

The process set out in Attachment 1 is:

=  Where ARTC is required to consult with the HYCCGQlanthe HVAU or IAHA
and a specific process is not set out in that gronj ARTC will use reasonable
endeavours to follow the following steps to theeextpractical and in light of the
specific circumstances:

= ARTC will request the HVCCC to provide ARTC witls iview by a specified
date, as reasonably determined by ARTC;

=  Where the HVCCC provides its view by the notifiexted ARTC will consider
that view in good faith;

17 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 59.
18 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 59.
19 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 59.
120 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 59-60.
121 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 59-60.
122 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 59-60.
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= Where ARTC disagrees with the view and there iigant time for the
HVCCC to reconsider its view, as reasonably deteechibby ARTC, ARTC
will provide its reasons to the HYCCC and will dek HVCCC to reconsider
in light of the ARTC'’s reasons by a specified datereasonably determined
by ARTC;

=  Where the HVCCC provides its revised view by théfieal date, ARTC will
consider the revised view expressed by the HVCCgbod faith.

= Ultimately, ARTC is not obliged to follow the HVCC&recommendatior?>

A.1.4.3 Shortfall in Creation of Additional Capacity

ARTC submits that the ‘commitments in clause 6.4l both shortfalls in existing
Capacity and shortfalls in the creation of Addiab@apacity’, which will be included
in the HVAU and will also be a Tier 1 (mandatorynamegotiable provision). ARTC
submits that in combination with the applicable HXC consultation processes in
Attachment 1, this ‘will address the ACCC'’s conceti*

A.1.4.4 Capacity Resumption
Uplift of Capacity resumption

ARTC submits that it will include ‘clause 11.4 tetIAHA (Capacity resumption) as
a Tier 1 (mandatory) provision®

The appropriate threshold for Capacity resumption

ARTC submits that the ‘90% / three month threshmltdforward by ARTC in April
2009 was amended to take into account the submgssiocoal producers and was
developed in consultation with thenf®

ARTC also submit that ‘ARTC will be prepared to ardehe threshold in clause 11.4
to accord with what the ACCC considers appropriateyided this is acceptable to
prospective Access Holders’

Facilitating contractual alignment on resumptio@\HVCCC consultation

ARTC submits that it:

does not see how misalignment will occur if ART@eeises its powers
under clause 11.4 and resumes an Access Holdepaoiy entitlements. If
an Access Holder is not using its track Access Righwill also not be using
its nominated allocations at the coal terminahatPorts. Accordingly,
ARTC cannot see any basis for ARTC consulting \aitld obtaining the
HVCCC's views on whether the Capacity should beime=d. Indeed,
including such a step could be highly problemasi¢chee HYCCC is
comprised of representatives of coal companiegtamdiew expressed could

123 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, Schedule 1, 128.
124 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 60.
125 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 61.
126 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 61.
127 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 61.

23



be seen to be biased if individual coal compartiesdsto benefit from the

resumption??®

ARTC also submits that ‘[ijn practice, however, ARWould inform the HVCCC

when it resumes Capacity under clause 11.4 in dodaifow the HVCCC to plan the
coal schedule*®

A.1.4.5 Capacity Relinquishment
Uplift of Capacity relinquishment

ARTC submits that it proposed to ‘uplift the Capgpcelinquishment provision in
clause 11.1(b)(iii)(C), ARTC will make it clear thiais provision is a Tier 1
(mandatory) provision to be included in all agreatador Coal Access Right$®

Circumstances when permanent variation mandatory

ARTC submits that the December IAHA ‘added an intgair limit to clause
11.1(b)(iii)(C) preventing ARTC from permanentlyryag a Train Path on the
grounds of maximising the use and the reliabilityhe Network where that variation
materially adversely affects the Access Holderstiement to the Path Usages set
out in the Train Path Schedufé®

ARTC considers these amendments ‘provides Acceisekowith sufficient
certainty and comfort by limiting ARTC’s powers wrdhis clause’ and does not
‘consider it necessary to specify the situationenvARTC would use this
provision.*3?

A.1.4.6 Capacity Assignment and Trading
Uplift of Capacity trading

ARTC submits that it will ‘identify the temporaryaiding provisions in clauses 16.4-
16.8 of the IAHA as Tier 1 (mandatory) provisionse included in all Access
Holder Agreements for Coal Access Right3*

Reasonableness criterion — clause 16.2

ARTC submits that ‘[c]lause 16.2 of the IAHA setd the backstop position that
applies to transfers (including licensing, novatiassignment and trading) which do
not take place in accordance with the principles raes set out in clause 16.3
(permanent trades) and clause 16.4 (temporarysyad®TC considers it will be
unusual for such transfers to take placé.’

128 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 61.
129 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 61.
130 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 62.
131 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 62.
132 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 62.
133 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 63.
134 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 63.
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ARTC submits however that it is ‘prepared to ameladise 16.2 to make it clear that
ARTC would not unreasonably withhold its consérit.’

Clarification — no charges for Trades of Paths

In response to the ACCC'’s concern that it is uncleader clause 16.3(a)(ii) of the
April 2009 Undertaking, whether or not it is podsithat ARTC is able to receive a
windfall gain through a transfer, ARTC submits ttias ‘misconceives how trades of
track Capacity will take place and ARTC'’s involvamen these trades. When a Path
Usage is traded, the former Access Holder will nentiable for the TOP Charge
associated with that Path Usage before it wasdradd the new Access Holder who
actually uses the path following the Trade will pag Non-TOP Charge. This is set
out in clause 16.4(d) of the December IAHA?®

As such, ARTC submits that ‘[c]lause 16.4(d) alsakes it clear that the new Access
Holder will not be liable for any Ad Hoc Charge. dsedingly, there is no possibility
of ARTC receiving a windfall gain as a result ofmde.*’

Defined term should not be used in clause 16.3

ARTC submits that the ‘defined term “Path Usageddt not be used in clause 16.3.
“Path Usage” is defined in the IAHA to mean riggtanted under the Access Holder
Agreement to that particular Access Holder andsdal6.3 is referring to Path
Usages which may have belonged to another accédsr lvehich are being assigned
to the Access Holder (as well as Path Usages whieliccess Holder is assigning to
another access holdefy®

Non-safe harbour trades

ARTC submits that it ‘proposes to amend clause (6@ make it clear that ARTC
will inform the HVCCC of its decision to approvdrade as soon as practicable or at
least within two weeks of being informed of the deaor in such lesser period as
ARTC notifies from time to time following consultah with the HYCCC.**

ARTC submits that its proposed amendments to claGsHf) are as follows:

‘If an Access Holder requests to Trade a Path Usddeh does not meet the
conditions in clause 16.4(c), subject to satisfyctagise 16.4(c)(viii), ARTC:

0] will not unreasonably refuse its consent preddARTC is able
to ascertain that the Trade will not have an impacCoal
Chain Capacity and the Capacity entitlements ofiotitcess
holders;

(i) will use reasonable endeavours to inform theG€C of its
decision whether or not it approves a trade as ason
practicable;

135 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 63.
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(iii) in any case, must inform the HVCCC of its @&an within two
weeks of ARTC being notified of the Trade, or itlswther
period (which may not be more than two weeks) dsied by
ARTC to all access holders and the HVCCC as atre$ul
clause 16.8 or from time to time following constitia with
the HYCCC by ARTC; and

(iv) may impose reasonable conditions on an appaiva Trade,
including the period in which the Path Usage maysed.**°

The role of the HVCCC

ARTC submits that it ‘proposes to amend clause fiérBake it clear that ARTC will
consider in good faith the views of the HVCCC beforaking a decision in respect of
any trade of Coal Access Right$”

ARTC submits that the proposed amendments wilb‘al®vide that Access Holders
will be able to identify parties to take part itrade via the CTS Clearing House
(currently the HVCCC) and that ARTC will inform th&/CCC of its decision
whether to consent to a trade in accordance wéhitheframes and principles set out
in the IAHA."**

ARTC submits that it ‘will however retain the ultate decision making in respect of
a Trade. This is consistent with the Transfer Psea®t out in the CTS Protocols
developed by the PWCS Working Group®’

ARTC submits that its proposed amendments to clhGeare as follows:
16.6: CTS Administrator and HYCCC

(@) The Access Holder may use the CTS ClearingsEloin accordance
with the procedures and functionality of the CT®aCing House, to
identify an access holder willing to participatesiffrade.

(b) In accordance with the timeframes in clausd 18RTC will consider
all Trades notified to ARTC by the CTS Administnagmd will inform
the CTS Administrator whether a Trade meets thairements in clause
16.4(c) (and that explicit ARTC consent is therefoot required) and
where ARTC consent is required under clause 16hthver ARTC
consents to that Trade.

(c) In deciding whether consent should be givetenrclauses 16.3 or
clause 16.4, ARTC will consider in good faith, asentitled to rely on,
recommendations by the HVCCC as to the impact®flitade on Coal
Chain Capacity and the Capacity entitlements ofiofitcess holders
and ARTC will not be taken to be unreasonably witting its consent
or terminating a Trade where the HVCCC raises riatebjections to
the assignment, novation or tradé®

ARTC also submits that it proposes to include tilowing definitions in the IAHA:
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‘CTS Clearing Houseis the online interface on the website of the CTS
Administrator where Access Holders can publishrsfand requests for
capacity at PWCS and Path Usages and receive tit@ctaetails of other
Access Holders who indicate their interest in pé#ptiting in a Trade;

CTS Administrator is the body, appointed from time to time, as resjide
for the establishment, administration, operatiod araintenance of the
PWCS capacity trading system and, as at the Comengagrtt Date of this
Agreement is the HYCCC®

Specifying a shorter period under clause 16.8

ARTC submits that it ‘proposes to amend clause d6tBe IAHA to commit ARTC
to complete a review by 31 December 2011 of theimam time required to approve
non-safe harbour trade¥®

ARTC submits that it ‘will request the HYCCC fos itiew on the appropriate period
of time for approval of trades (which will have agd to the time required for the
HVCCC to make an assessment of the impact of #ttketon Coal Chain Capacity,
and the reasonable time required by ARTC in ordenéke an assessment of the
impact of the trade on the Capacity Entitlementstbér access holders), and ARTC
will consider the HVCCC'’s views in good faith. IfRN'C considers that it is able to
commit to make a decision to approve or reject safe-harbour trades in a shorter
period of time, ARTC will send written confirmatiaa the HYCCC and to Access
Holders that this is the casé’

ARTC submits that its proposed amendments to clhGseare as follows:
16.8 Reduction in notice periods

(@) By [31 December 2011], ARTC will conduct aiev of the appropriate
time period for ARTC to inform the HVCCC of its dsion to approve
or reject trades including a decision to approt@de subject to
conditions, which do not meet the conditions setioglause 16.4(c).

(b) In conducting that review, ARTC will seek thiews of the HVCCC on
the appropriate time period for ARTC to inform tH¢CCC of its
decision to approve or reject trades including @igien to approve a
trade subject to conditions, which do not meetcibreditions set out in
clause 16.4(c), taking into account the approptiaie necessary to
determine the impact of the trade on Coal ChainaCisypand the
Capacity entitlements of other access holders A&HC will consider
the views expressed by the HVYCCC in good faith.

(c) If ARTC considers that it is able to reduce thaximum period to
consent to a trade under clause 16.4(f), ARTCinfitirm the HYCCC
and access holders in writing of the new maximuniopewithin which
it will notify the HVCCC of its decision to approwe reject a trade™*®

Clause 16.4(a) and (b) of the December IAHA

145 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 65.
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ARTC submits that ‘[i]n light of the proposed amemehts to clauses 16.4(f), 16.6
and 16.8, ARTC proposes to remove the commitmeatienn clause 16.4(a) and
16.4(b) to work with the HVCCC to develop a newteys to trade track Capacit}’

A.1.4.7 Reduction of Capacity at port causing potential mialignment with below
rail Capacity

ARTC submits that it is ‘not necessary for the IAlAInclude an additional clause
providing for realignment where there is a redutim PWCS Capacity:’

0 ‘The Network Exit Capability requirement in claudd4 of the IAHA is
sufficient to ensure ARTC will not allow an Accdsslder to utilise a
Path Usage where the Access Holder does not héfigiesut Capacity
at the PWCS terminal. As this clause is relianttenport advising
ARTC, there is a risk that the train may alreadyrbeansit if the port
delays informing ARTC. ARTC is therefore very rehuat to make this
an absolute obligation.

o This clause is sufficient to enable the ‘box tiekiexercise to go ahead.

In any event, when an Access Holder does not haffieient allocation of port
Capacity, there would be no reason for the Acceasdét to seek to schedule a
Service.**°

A.1.5 Network Connections and Additions

A.1.5.1 Network Connections
Consultation with the HVCCC

ARTC has set out the steps it proposes to take vilreguests the HVCCC'’s view as
to the impact of a proposal (including a requestfecess Rights) on Coal Chain
Capacity, which include (broadly) that:

= ARTC will seek the HVCCC's view as to whether thegmsal will have an
impact on Coal Chain Capacity;

=  Where the HVCCC provides its view/recommendatiotiniwi20 Business Days
or such other time as agreed with ARTC, ARTC walhsider the view expressed
by the HVCCC in good faith. (This reflects the tiaigle under the MOU).

=  Where ARTC disagrees with the view expressed by BZ@nd ARTC
reasonably considers there is sufficient time, gjitree particular circumstances,
for the HVCCC to reconsider its views, ARTC willgwide its reasons to the
HVCCC (either orally or in writing) and will askeiHVCCC to consider ARTC's
reasons.

= Where the HVCCC provides its revised view/recomnagioth within specified
timeframe, ARTC will consider the revised view bétHVCCC in good faith.

149 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 66.
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Ultimately, however, ARTC will not be obliged tolkmwv the HYCCC'’s
recommendatiort™*

ARTC submits that these ‘steps would be followeahARTC seeks the HVCCC'’s
view on Coal Chain Capacity under section 5.1 eflfvAU, when an Applicant
seeks a Connection under section 6.1 and when phicapt requests Additional
Capacity under section 6.22

In relation to the Network Connection provision&® PC submits that it intends to
‘amend section 6.1(a)(iii) of the HVAU to make iear that it will follow those steps
when seeking the HVCCC's view of the impact of awek Connection on Coal
Chain Capacity*®®

Defined term ‘Applicant’

ARTC notes that it ‘agrees that that the definechtéApplicant” should not be used
and proposes to amend section 6.1(b) to make l¢as. >

Ownership of the connecting infrastructure

ARTC'’s submits that its ‘intention in section 6.L{®to set out the conditions on
which it will enable another piece of track to cennhwith the Network and the
responsibilities of the owner of that piece of krac

ARTC also submits that ‘[ijn response to the ACC§pecific concerns that it is not
clear who will actually own the connection, ARTChaaonfirm that ARTC, as a
general rule, leases assets relating to the Caoneghere they form part of the
mainline infrastructure as the mainline has to detlled by ARTC.»°

A.1.5.2 Additional Capacity Sought by Applicants
Meaning of ‘commercial viability’ — section 6.2(8)(

ARTC submits that it will amend section 6.2(a)(ixlme HVAU in the follow way so
‘the factors that ARTC will take into account wheamsidering whether the
Additional Capacity sought is commercially viabkving regard to the Access
Agreement and ARTC's total business activity’ dagitied:

6.2 Additional Capacity sought by Applicants
(8) As provided in sections 3.9 and 5.1, ARTCauifisider, as part of the
negotiation process with an Applicant, any requést#dditional

Capacity. ARTC will consent to the provision of tiddal Capacity if:

@ in ARTC'’s opinion, such provision is commellgi@iable to
ARTC having regard to the:

(A) terms and conditions of the relevant Access
Agreement;

151 ARTC, Response to the ACCC Draft Decision, 31 812010, p. 36-37.
152 ARTC, Response to the ACCC Draft Decision, 31 812010, p. 36-37.
153 ARTC, Response to the ACCC Draft Decision, p. 67.
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(B) circumstances for ARTC to service and raise
financing through debt and equity for the Additibna
Capacity;

© opportunity cost to ARTC given the relativakrand
returns associated with the additional capacity
financing relative to other investment opporturstie
and

(D) net effect on ARTC's balance sheet, gearirigpsa
and any other debt covenants in existence at the. ti

ARTC submits that it ‘considers this provides mdetail on the relevant criteria
which are relevant to ARTC forming its opinion ancircumstances it is not
necessary to add a further reasonableness critérfon

Economic feasibility — section 6.2(a)(iii)

ARTC submits that it ‘proposes to delete the refeesto “economically” and amend
section 6.2(a)(iii) of the HVAU’ so that it is castent with the wording used in Part
[IIA of the TPA ‘to clarify that ARTC will consentb the provision of Additional
Capacity if:’

the Additional Capacity of the Network is, in thgimion of ARTC,
technically feasible and provides for the econothicfficient operation of
the network consistent with the safe and reliable operaticih® Network,
will not impact on the safety of any user of theark, does not reduce
Capacity or Coal Chain Capacity (in assessing Cbalin Capacity, ARTC
will consult the HYCCC, and take into account HYCE€omments on any
reduction of Coal Chain Capacity), meets ARTC'sieagring and
operational standards and does not compromise ARIEQitimate business
interests™®’

Consultation with the HVCCC — section 6.2(a)(ii)

In relation to consultation with the HYCCC when Atitthal Capacity is sought by
Applicants, ARTC proposes to ‘amend section 6.2{(adf the HVAU to make it
clear that it will follow’ the steps set out abdiend at pages 36 and 37 of its
submission in response to the March 2010 Draft Seq)°®

ARTC'’s legitimate business interests

ARTC submits that it ‘does not consider it apprafgior necessary to define ARTC’s
legitimate business interests. “Legitimate businessests” of the access provider is
a criterion to which the ACCC must have regard akimg an access determination
under s 44X(a) of the TPA. Accordingly, ARTC coreslthat its meaning is
sufficiently familiar to ACCC, and access seekers providers alike and need not be
further defined ***

Agreements outside of the HVAU — section 6.2(f)

1% ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 68.
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1% ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 69.
159 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 69.

30



ARTC notes that it does not intend to ‘circumveérd bperation of the HVAU ... by
entering into agreements covered by section 6.2ftJ to avoid concerns will

‘remove this provision'®°

A.1.5.3 Expansions and Additional Capacity Identified by ARTC

ARTC notes that it intends that ‘Additional Capgddentified by ARTC would go
through the RCG process’, however ‘given the ACC&iscerns’, ARTC proposes
‘to amend section 6.4(d)(i) to make it clear th&TAC will provide a Concept
Assessment Report to the RCG for each projectiftehby ARTC which ARTC
seeks to be included in the RAB.’

ARTC also submits however that ‘if the RCG doeseratorse any stage of the
project put forward by ARTC, then ARTC may withdr&nem the process and
proceed without RCG endorsement and seek to haveaiital expenditure rolled
into the RAB with the approval of the ACCE?

A.1.5.4 Additional Capacity recommended by the HVCCC
Meaning of ‘commercial viability’ and reasonableseasiteria

ARTC submits that it will amend section 6.3(a)(fiXlee HVAU so ‘the factors that
ARTC will take into account when considering whettiee Additional Capacity
sought is commercially viable having regard toAlceess Agreement and ARTC'’s
total business activity’ are clarified (as set abbve in relation to clause 6.2(a)(i)).

ARTC submits that it ‘considers this provides mdetail on the relevant criteria
which are relevant to ARTC forming its opinion ancircumstances it is not
necessary to add a further reasonableness critéffon

Meaning of ‘economic feasibility’

As set out in greater detail above in relationléuse 6.2(a)(iii), ARTC submits that it
‘proposes to delete the reference to “economicadlgtl replace it with ‘provides for
the economically efficient operation of the netwa® the wording of 6.3(b)(ii) is
consistent with the wording used in Part IlIA oé thPA®3

Determining impact on ARTC legitimate businesyasts

ARTC submits that it ‘does not consider it apprafgior necessary to define ARTC’s
legitimate business interests. “Legitimate businessests” of the access provider is
a criterion to which the ACCC must have regard akimg an access determination
under s 44X(a) of the TPA. Accordingly, ARTC corelthat its meaning is
sufficiently familiar to ACCC, and access seekers providers alike and need not be
further defined*®*

180 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 69.
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A.1.5.5 Conditions precedent to delivery of Additional Capaity in the IAHA

ARTC notes that clause 4.3(a)(iii) of the Decemid¢tA ‘sets out the [following]
factors that ARTC will have regard to in determonimhether a project is
commercially viable’:

ARTC's total investment programme; and the avdlitgband total cost of
capital to ARTC when compared to the rate of returder the HVAU®

ARTC submits that its ‘decision in this regard ibgect to dispute resolution (but not
expert determination)’ and that ‘these factors fe\an objective basis and clearly
articulate how ARTC will carry out its assessmeint@mmercial viability’ under the
AHAs. In addition, ARTC submits that ‘these clauaes negotiable with access
seekers, including ACCC arbitration®®

ARTC also notes that ‘[a]s the ACCC recognises, 8R3 not a construction
company and its revenue is capped at a regulatedfaeturn that is less than that of
a construction company.’ As such, ARTC submits ihat

does not believe it should be committed to buift@ect when the cost of it
obtaining capital to fund the expansion is gretitan its regulated rate of
return.

Where ARTC is unable to obtain funding at the ti’dBTC will be willing to
negotiate a funding arrangement with the AccesslétolARTC has a good
faith obligation to negotiate in this regard asadtin the Train Path
Schedule?’

A.1.5.6 Industry Consultation Process

Involvement of Non-Coal users

ARTC submits that it proposes to amend ‘sectioffdd.4. to provide that ARTC will
publish a draft [Hunter Valley Corridor Capacity&egy] and that ARTC will seek
comments from all stakeholders including Non-Caadra before publishing the final
strategy. ARTC will commit to considering the vieasgpressed by all stakeholders,
including Non-Coal users, in good faith before fisiag the strategy*°®

ARTC notes that it ‘considered whether to includenMNCoal users as members of the
RCG but has concluded that this would be inappat@@nd potentially unworkable’
as:

There are over 10 Non-Coal producers, each wiflerdift interests.
However, the contracted GTK of Non-Coal users (a&ce their voting
entitlement) will be negligible compared to theiagtentitlement of the coal
users. Their participation would therefore, in effde limited to attending
meetings and expressing their views on projectshvtiiey will not pay for.
ARTC does not believe that such participation wasdist the endorsement
process and may potentially be counter producfive.

185 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 71.
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ARTC'’s obligations to continue construction whérere is variation to the endorsed
plan

ARTC submits that it ‘proposes to amend sectiorigg(#i) of the HVAU to make it
clear that where a variation to an endorsed prayedget is identified:’

= ARTC will continue with project implementation pend a decision of the RCG
whether to endorse the revised costing (sectiofggid)(C)(i);

= where the RCG endorses the revised costing (thedthtion), ARTC will
continue with project implementation;

= where the RCG endorses less than the full variaA®TC may refer the matter
to an independent expert and will continue withjgecbimplementation in the
meantime;

= where the independent expert endorses the revistiohg (the full variation) as
Prudent, ARTC will continue with project implemeinda; and

=  Where the independent expert does not endorsevised costing (the full
variation) as Prudent, ARTC may cease project impletation>"

ARTC submits however that ‘it will also be madeatle.. that any expenditure
incurred by ARTC in continuing a project while ARWa&its for endorsement by the
RCG or the independent expert will be deemed ad®udirect cost to the project’

ARTC notes that if ‘there was a risk that ARTC’eRrditure in continuing a project
while waiting for a decision would not be deemeddent, ARTC would not be
prepared to continue construction. The alternatigald be for ARTC to ‘down tools’
while waiting for endorsement’

Absence of timeframes for endorsement

ARTC’s submits that it intends ‘the RCG to contiteé timeframes for development,
endorsement and the delivery of projects’ undensgas.4""

ARTC submits that this ‘is clear at section 6.4{(§K) which provides that the
project feasibility report may include a prelimipgroject plan, including an initial
estimate of a timeline for project milestoné&*

ARTC notes that it is ‘exploring what further amemghts can be made ... to make it
clear that ... the RCG ... controls the timetable’ inthg proposing the following
changes:

170 ARTC, Response to the ACCC Draft Decision, 31 81a2010, p. 73-74.
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The concept assessment report to be provided @& under section
6.4(d) will include an assessment of the indicatiweeframes for the
development, through consultation and the delieéhe project; and

The project assessment report to be provided t&@® under section 6.4(f)
will include a project schedule, including projgtiases, milestones,
deliverables and time toleranc¥s.

ARTC also submits that ‘there is no incentive onTARto delay the preparation of
reports, plans and variations of plans, for endues# by the RCG. Delays in
obtaining endorsement will delay delivery of thejpct, completion of conditions
precedent to Access Rights and receipt of TOP @satf

‘Modified’ consultation process and minor proje¢section 6.4(a)(iv))

ARTC submits that it will ‘clarify section 6.4(ayi to show that ‘RCG controls the
development, endorsement and delivery of projentd’ that ‘ARTC will seek RCG
approval to a modified consultation process’ as:

Given the range and urgency of projects, it is ibdmso have flexibility with
the process. Ideally, all projects should commeteelopment in a timely
manner so as to ensure the risk of project deliigerginimal. This is not an
easy thing to achieve as any process involvingiasef endorsements is
likely to be uncertain to some extent. ARTC belgtleat the development of
a longer term Hunter Valley Corridor Capacity St will mitigate this
uncertainty. However, where the RCG has controt pvecess timing,
ARTC does not consider it unreasonable that the R€@pt the risk where
delivery of a project is not achieved in a timelgmmer because of the
consultation process being unnecessarily compleixner consuming.’’

ARTC also submit that ‘it is critical that ARTC able to wrap up projects that are not
substantial and are undertaken on a regular b@sisingle reports for endorsement’
as ‘[r]equiring an individual endorsement procemseiach project that is more related
ongoing and programmed replacement of quantitiesséts each year (such as rail,
sleepers and ballast) is unwarranted and will wtste and resources for both ARTC
and the RCG"®

ARTC submit however that ‘in order to address ti@&CA’s concerns and provide
stakeholders with certainty that ARTC will not mesuthe flexibility available in
section 6.4(a)(iv)’ ARTC proposes to:

‘include clarification in the HVAU as to what norityaconstitutes minor
capital. This would be aligned to the current apptotaken where projects
that relate to ongoing annual programs for asggacement will be
considered minor capital, as opposed to projeeisate intended to deliver
tranches of Capacity (which would generally be bigtost). Generally
classification of projects into minor capital ohetwise has been clear and
uncontentious in the past. ARTC's principles ungiad classification of

175 ARTC, Response to the ACCC Draft Decision, 31 81a2010, p. 74.
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projects could be agreed with the RCG and transpigrapplied. Where the

classification of a project was not clear the RC@uld have discretion®”

Developing the HV Corridor Capacity Strategy

ARTC submits that it ‘proposes to make the follogvohanges to section 6.4(c) of the
HVAU:’

= ARTC will conduct an annual meeting with the HVC@gd the relevant
terminals at the Port of Newcastle prior to deveigphe Hunter Valley corridor
Capacity strategy. The objective of the consultaisoto provide that any planned
expansion to the Network is aligned with expansiansoal terminals at the Port
of Newcastle;

= Following that annual meeting, ARTC will publisideaft Hunter Valley corridor
Capacity strategy on ARTC’s website and will invatanments from
stakeholders, including both coal and Non-Coalsuséthe Network;

=  ARTC will consider and take into account the viexpressed by stakeholders in
good faith before publishing the Hunter Valley ador Capacity strategy on its
website 1%

ARTC submits that it will also make it ‘clear ththese steps will be followed each
year and that following finalisation of the Hunkéalley corridor Capacity strategy,
ARTC may seek formal endorsement from the RCG efthategy (as contemplated
in section 6.4(c)(v))**

ARTC is of the view that these ‘proposals addressACCC'’s apparent concern that
ARTC is not committing to publishing the strate@gcle year as well the ACCC'’s

concerns regarding recognition of the interest ohdCoal users:®?

ARTC submit that there ‘is no benefit in requiriAQTC to commit to publish the
Hunter Valley Corridor Capacity strategy each yaarording to a prescribed
timetable which cannot be varied’ as the ‘timetdblethe preparation of the draft
strategy and the publication of the final strateggds to be flexible to take into
account the timetables of particular important @ctg and developments and the need
to take in the views of the coal terminals, the HOCand coal producer&®

However, ARTC note that for ‘the sake of clarityRTC proposes that it will:

amend section 6.4(c)(ii) to make it clear that@veloping the Hunter Valley
corridor Capacity strategy, ARTC will base the &gy on the rolling annual
Capacity forecast developed by the RCG which valblased on contracted
volumes sought (not demand forecasts). This refldget greater commitment
made by coal producers to volumes when TOP costeaetentered int§?
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Content of reports and plans provided to RCG

ARTC submits that it ‘proposes to make amendmensecttion 6.4 to make it clear
that the reports provided to the RCG at each stagensultation will contain the
information set out in the relevant section, unieBS C and the RCG agree that the
information does not need to be provid&d.’

Meaning of planned ‘timing tolerance margins’

ARTC submits that it ‘does not consider it necegsarappropriate to include explicit
definitions for the planned ‘timing tolerance maugji The tolerance margins for both
cost and timing will alter from project to projeantd will be set out in the project
assessment report provided to the RCG:’

® interms of cost, the tolerance margins will badated in the project budget
included with the project assessment report (se&id(f)(ii)(C)) which sets out
that the tolerance margins would typically be €%, unless there is a larger
margin appropriate for large projects;

= in terms of timing, the proposed amendment to sedi4(f) which would require
the report to include a ‘project schedule, inclgdpmoject phases, milestones,
deliverables and time tolerances’ would specifyttiming tolerance margind®®

Large projects and staged delivery

ARTC submits that it ‘proposes to amend sectiofigy(#) to remove the subjective
criteria to be employed ... in determining whetha&réshould be staged delivery of a
project’ 18’

ARTC also submits that under the proposed appragithay only propose a staged
delivery ... where a project has a delivery timefrashenore than 12 months. It will
still be clear that where this is the case, upanragssioning of any stage, ARTC may
capitalise financing costs in the year that stagsmmissioned-*®

ARTC further submits that it will be made cleardtbARTC still has discretion as to
whether it will propose a staged delivery for spebjects. ARTC considers that it is
necessary for it to retain such discretion as gpg@priateness of staged delivery will
depend on the characteristics of the particulajepto®

Agreeing on an independent expert

ARTC submits that it ‘proposes to amend sectiont® grovide that where RCG and
ARTC fail to reach agreement upon the appointméanandependent expert within
10 business days of ARTC deciding to refer a mattan independent expert, such a
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person as appointed by the President of the IAMM (hstitute of Arbitrators and
Mediators Australia) will act as expett®

A.1.6 Network Transit Management

A.1.6.1 ARTC Response (31 March 2010) and Proposed Amendmisn
ARTC submitted an explanation of how Capacity Piagnakes placé®*

= The long and medium term Capacity analysis takasepthrough the annual
Corridor Capacity Strategy.

» The Master Train Plan (MTP) is the underpinningetiaible and sets out slots
available for coal users (which are available ftwcation by the HVCCC)
and generally timetables specific scheduled sesvi@menon-coal users. The
MTP ‘... does not in practice take into account thenteér Valley corridor
Capacity strategy (which covers anticipated voluares future expansion)'.
ARTC proposes to remove reference to the HunteleYalorridor Capacity
strategy to remove any ambiguity that it takes axtoount forecast paths.

» The starting point for determining the Daily Tr&ttan (DTP) is the MTP and
ARTC adds in long term and short term track possessand the timetable
slots available under the MTP for coal trains.

= The MTP with additions is provided to the HYCCC walinthen develops a
daily template to optimise coal throughput usingstaslots. In future, this
process will take into account the contractualtlemients of each coal
producer through the ‘box ticking’ exercise. The G¥C’s template/schedule
(Coal Train Plan) in effect overlays the slots &tde under the MTP for coal
trains.

= The Coal Train Plan will then be used by ARTC tovigart of the Daily
Train Plan (in effect the daily timetable) togetheth the paths scheduled for
Non-Coal trains and also the planned network pesses.

ARTC concludes that in summary it is the HVCCC tteatries out the coal train
planning function and ARTC is ultimately responsibibr preparing the daily train
plan which takes into account possessions and N €ains:*

A.1.6.2 Medium Term Capacity Management

ARTC submits that it will amend section 7.1 of tHe¢AU to make it clear that it will
have regard to capacity entitlements under exigtiiés (agreements for coal access
rights) and existing Access Agreements (agreenfentson-coal access rights), in
developing the MTP?®

ARTC submits that it will not take into account gmpspective contractual
commitments in preparing the MT#
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ARTC submits that it ‘does not consider it necegsarappropriate for section 7 of
the HVAU to specify the processes and in partictiartimeframes that it will follow

in carrying out network transit management in theA). ARTC submits'®®

» |tis not appropriate for ARTC (and the HVCCC) it to rigid
timeframes in preparing the above documents as\pigns a fluid process
with immediate actions and outcomes. Express dihiga and timetables
would potentially slow down the process and renidess flexible.

= The comments considered by the ACCC ‘appear tintoeed to comments
made by the NSWMC and coal producers (plus veritdsncomments by
RailCorp) who are not familiar with how train scliédg takes place’.

= ‘The explanations ... in the Explanatory Guide aredacate and inform the
ACCC and coal producers of the reasons and backdrfms section 7' and ‘it
is not appropriate to include detailed explanatiorthe HVAU itself.’

The preliminary view in the Draft Decision statdéaittthe HVAU should include a
mechanism that requires ARTC to consult with thed@C when undertaking
medium term capacity manageméfftARTC submits that the HVCCC is an integral
part of the process and it plans the coal traiapacity for coal Access Rights. ARTC
submits that ultimately it is contractually respibies for the preparation of the DTP
and delivery of contracted capacity and that ‘digidcking in a process for 10 years
with what is effectively a sub-contractor is simplgt appropriate’.

A.1.6.3 Network Management Principles

ARTC submits that Train Decision Factors are inellids a Schedule to ARTC’s
lease of the NSW Network and that the Train Deaigiactors set out a train priority
matrix and a decision matrix with rules to be faleal by ARTC. These have been
imqgrted as Network Management Principles (NMPsh&é2009 HVAU (Schedule
C).

ARTC has sought to provide some guidance in the BIkRa train controller where
the Train Decision Factors under the NSW Leasevdito such discretion. ARTC
proposes to make it clear in the NMPs that thenTPaiority Decision Matrices are
contained in the NSW Lease and that ‘ARTC has soiagiecognise the particular
objectives of coal trains in providing for an adulial set of guidelines to be applied
when coal trains run out of coursé®

A.1.6.4 Network Transit Management in the IAHA
Sculpting the Annual Contracted Path Usages anHtE€CC
ARTC submits in relation to sculpting the annuattcacted path usages that it

proposes to include in the HVAU the set of prinegoket out in Attachment One of its
Response to the ACCC Draft Decision which relabesonsultation with the

195 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 79.
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HVCCC. ARTC submits that these principles will apfi ARTC’s proposed
obligation to consult with the HYCCC under sect®a*°

Inclusion of alignment clauses in the HVAU

ARTC submits that it proposes that clauses 3.2t0g) and 3.3 (tolerance) be
included in the IAHA as Tier 1 mandatory provisiamsich must be included in all
Access Holder Agreements for coal Access Ridffts.

Clarity and Certainty in Sculpting the Annual Catted Path Usages

ARTC submits that all Access Holders ‘will have antact Year that commences 1
January’ and where the initial Contract Year isactlendar year then ARTC will
need to follow a revised process in determiningnioathly base path usages. ARTC
submits its approach will be to:

= determine what would have been the Access Holdersial Contracted Path
Usages if a full year had been contracted anddafe this to the remaining
months of that year. This contracted path entitlemaell then be divided by the
number of the months of their initial Contract Yéadetermine the Monthly
Average Path Usagé%

= consult with PWCS before determining its plannegkrpossessions for the initial
Contract Year, and once these are determined, ARITConsult with the
HVCCC and after taking into account the HYCCC’swge ARTC will inform
Access Holders of their Monthly Base Path Usage#hi®remainder of the
Contract Year.

ARTCziog)roposes to make changes to clause 3.2 dAtHA to make this process
clear:

Availability Exceptions in the IAHA

ARTC submits that it amended clause 3.6 of the 2deimber IAHA to ‘make it clear
that Availability Exceptions only apply to the emtehat the occurrence of the
Availability Exception prevents ARTC (acting reaabty) from making that
particular Train Path or Path Usage available ¢éoAbcess Holder** ARTC does
not propose to make a further amendment to claseeguiring ARTC to provide
notice of an Availability Exception to an Access|éHer 2

A.1.6.5 Train Path Schedule

ARTC submits generally that the Train Path Sche@LiRS) is critical to the
agreement and that drafting notes simply providexglanation of how it operates to
enable an understanding of how charges are cadcudatd examples of conditions
precedent to the entitlement of a tranche of Patdiggs. ARTC submits that

19 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 81.
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significant changes were made to the 24 Decemlysioveof the IAHA after
consultation with stakeholders, ‘review of the PWIGBg Term Ship or Pay
Agreement and related protocols and attempts by@Rrclarify the obligations set
out in the earlier version.” ARTC advises thatitaits industry comment on tHi&>

Clause 1.4 of the 2009 IAHA provides that if a TirBiath Schedule imposes
additional terms in relation to a train path, thieose terms will take priority over the
body of the agreement to the extent that any ine®1sy arises between them. The
Draft Decision invited ARTC to provide the ACCC astdkeholders with examples
of potentially inconsistent terniS ARTC submits that ‘the Train Path Schedule is
more likely to be amended to suit the particularation of the Access Holder rather
than provisions in the body of the Access Holdere&gnent which are of more
general applicatior®’ ARTC submits that ‘given the additional level pEsificity
that is likely to be included in the Train Path 8dule, ARTC considers it important
to make it clear that the Train Path Schedule mayrale the terms in the body of the
agreement’. ARTC submits that ‘given the ACCC’s@ams with alignment
provisions, ARTC will make it clear that those pons identified as Tier 1
(mandatory) provisions will be excluded from thee of clause 1.4 of the

IAHA’, 2%

A.1.6.6 Network Transit Management in the OSA

ARTC submits that ‘a number of the issues raised figy the ACCC in the Draft
Decision] were considered by the ACCC in approvheginterstate Access
Undertaking’ and ‘[tjhe ACCC agreed that such clemngere not necessary for the
reasons explained by ARTC during that process’. BRUibmits that it has not been
able to identify why the differences between thernstate and Hunter Valley
Networks would justify making these changes givenimpacts on ARTC and
customers of the inconsistencies in the two unenga and the contracts discussed
above.?®

Avalilability Exceptions

ARTC submits that it proposes to amend the dedinitof Availability Exceptions in
clause 3.1(b) of the 2009 OSA to align with claBgeof the IAHA. ARTC submits
that it does not propose to amend clause 3.1(bjawade that ARTC must use best
endeavours to give reasonable notice of an Avdiplixception and that the reasons
for this are set out in the discussion on AvaiipExceptions in the IAHA

(above)?'°

Accessing the Network under multiple agreements

ARTC submits that it proposes to ‘amend clausec} df(the OSA to clarify that
operators may have additional contracts under wite can access the Hunter

25 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 82.
206 ACCC, Draft Decision on HVAU, 5 March 2010, p.045

27 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 83.
208 ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 83.
209 ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 83.
219 ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 83.

40



Valley Network. The amendments made will be simitathose made to clause 3.6(b)
of the IAHA”.#!

Passenger Priority obligations

The Draft Decision considered that direct clarifica of passenger priority
obligations in the OSA is important to ensure gartaire fully informed of their
obligations**>ARTC submits that ‘the current wording in clausé 8 the OSA
reflects the wording of the NSW Lease and ARTCQuisently investigating and
reviewing its obligations under the NSW Lease it tiegard 3*

Code of Practice and changes to Communication Eqgeim

ARTC submits that it does not propose to amendsel&u(b) or (j) of the 2009 OSA.
ARTC submits that ‘changes to the Code of Pradid® communications equipment
will typically be required to address safety comseaind in order to adhere with
directions from local or state government entitid)RTC submit that it is not feasible
to consult with, or provide timeframes to, the Gyter in these casé¥’

Removal of Rolling Stock from the Network

ARTC submits that it ‘does not propose to amendsdab.5 of the [2009] OSA to
require ARTC to provide an Operator with a spedife reasonable period of notice
before ARTC is be able to remove the Operatorisn frARTC submits that it cannot
afford to have rolling stock blocking the networkeve Access Rights have been
allocated. To add a ‘reasonableness’ requiremegtaciato delay removal by
providing parties with the ability to dispute wheireasonable, when the aim is to
remove the obstruction as soon as pos$iBIBRTC further submits that the
‘requirement is consistent with the terms of thielstate Indicative TAA’ and that
‘the concern is even more critical in the Huntell®anetwork than on the Interstate
Network due to the potential massive economic togke coal chain arising from
delays in throughput on the Hunter Vallé}f’

ARTC submits that it does not agree that the ridcation in the removal of rolling
stock is inappropriately balanced. ARTC submits #sathe obstruction was caused
by the Operator, ‘any costs, liability, injury @sk should be indemnified by the
Operator.” ARTC submits that if ARTC had to acce exposure then it would not
apply the provision which could have a significadverse effect on coal chain
throughput. ARTC also submits that the clause isistent with the Interstate TAA
and there is no reason for it to be different im tunter Valley?*’

Instructions
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The Draft Decision outlined some concerns withdhbjectivity and clarity of the
definition of Instruction$*® ARTC submits that ‘introducing inconsistency i th
definition creates potentially different standabg$ween the operations of two
networks in circumstances where ARTC staff membeag control different
networks on different day3*?

The Draft Decision set out the ACCC's preliminargw that the right to issue
operating restrictions without an express obligatmremove them when unnecessary
is unlikely to be appropriaté’ ARTC submits that it proposes to amend claus®b.2
the 2009 OSA (which applies to operating restrittjato make it clear that ARTC

will remove operating restrictions when they ardarger necessary. ARTC submits
that the ACCC’s recommendation that this changmaeée to clause 8.1, which
applies to Instructions, is not appropriate. ART@mits that ‘instructions, which are
usually issued for safety reasons, direct an Opetatdo something specific; a single
direction rather than an ongoing obligation’ artdsitherefore not appropriate or
necessary for the clarification proposed to cl&i8eo also apply to Instruction?

Network Control Directions

ARTC submits that it proposes to amend the definitf Network Control Directions
to remove the operative element requiring the Qpeta comply with the Network
Control Directions immediate? The Draft Decision set out the preliminary view
that ‘amendments to the section to recognise dcatlibns relating to safety are likely
to be appropriate®?®* ARTC submits that ‘the obligation to comply wittNetwork
Control Direction immediately will however remaim ¢lause 8.2(a) of the OSA. As
this is only a minor correction with no operatiomapact, it has no consistency
implications with the operation of the Interstatelitative TAA’ 2?4

A.1.6.7 Repairs, maintenance and upgrading of the Network
The Draft Decision states:

‘The ACCC notes the inclusion of the words ‘to theent of such a
requirement only’ in clause 6.2 of the indicativBA The ACCC has taken
the inclusion of this wording to mean that ARTC \ebhe obliged to remove
the restriction where necessary and seeks ARTCifiratation that they
consider themselves so bound under this provisféh.’

ARTC submits that ‘it considers it is required émove an operating restriction when
that restriction is no longer necessary under el#u8 of the OSA??®
A.1.6.8 Third Party Works

ARTC submits that it ‘proposes to amend both cldiis8(a)(i) of the IAHA and
clause 9.4(a)(i) of the OSA to make it clear thiaird Party Works can only be
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automatically carried out where there is a legdigation that those works be carried
out.” ARTC further submits that the ‘legal obligati may arise from legislation
(including regulations), the NSW Lease or contracbommitments entered into by
ARTC. ARTC also wishes to clarify that the Thirdr§aNorks definition under the
IAHA excludes ARTC'’s contractor$?’

A.1.7 Miscellaneous

A.1.7.1 System Assumptions

ARTC submitted that it is committed to participatim the development of System
Assumptions and to use them in Capacity assessmRT further submitted that it
is critical that it not be forced into acceptingdk related System Assumptions that it
does not agree with. ARTC stated that the Systesuptions proposed in the 24
December IAHA protect ARTC from this scenaff.

ARTC submitted that there is no agreed mechanisto hew System Assumptions
will be determined and there is a possibility tthet HVCCC could adopt System
Assumptions which ARTC does not agree with. ART@ddhat its voting
entitlements under the HVCCC Services Agreemenleaethan those of coal
representatives in general resolutions and equaktwote of one producer
representative for special resolutiéh’.

ARTC further noted that the PWCS Long Term Shipay Agreement specified a set
of System Assumptions that the HYCCC was to devel@System Assumptions
Document, but it did not specify how they were godeveloped and nor how they
would be determined in the event of disagreerfint.

ARTC submitted that it is necessary for it to rgsehe ability to determine
additional track related System Assumptions, winiety not be in the System
Assumptions Document. ARTC submitted that the Sysdssumptions referred to in
the PWCS Long Term Ship or Pay Agreement are partric and do not identify
track related assumptions that need to be devel@dd@dC submitted that if the
HVCCC fails to identify these assumptions, ARTClwied a backstop to be able to
determine ther?*

ARTC noted that changes to the definition of Sysfgaumptions may have
implications for ARTC's ability to deliver contraail entittements because the
System Assumptions determine ARTC'’s Capacity assessin the contract?

A.1.7.2 KPIs

ARTC submitted its intention to include system-wiRIs in a revised HVAU and
IAHA. %33
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ARTC submitted that it is important for the ACCCr&zognise that the IAHA
includes additional mechanisms intended to crestentives for ARTC and the
Access Holder to deliver on contracted performaarwkthat these would have the
same effect as any prescribed KPfs.

ARTC submitted that its performance is measurethag&ystem Assumptions and
the true-up test. Specifically, ARTC stated thatilt carry out its Capacity analyses
by reference to the System Assumptions and shodkbiart from the System
Assumptions, ARTC may, for example, over contraap&ity and this would lead to
rebates under the true-up test. ARTC further stttatithe application of the true-up
test places strong incentives on ARTC to ensuraakes all contracted paths
available as applicable. ARTC submitted that it willy be able to do so if it keeps
unplanned maintenance and ARTC system losses tnimmom, and maintains the
condition of the Network so that contracted Caparitn be achieved®

ARTC submitted that an Access Holder’'s performanitebe measured against a set
of Service Assumptions applicable to the servibesaccess holder runs. The Service
Assumptions are set out in the Train Path Schedulee AHA and will include train
axle load, train length, maximum speed and sectiartime. ARTC noted that in
particular circumstances of non-compliance with$leevice Assumptions, it can
penalise the Access Holder under clause 11.5 d4Heecember IAHA®

ARTC submitted that it does not object to reporiigpecific performance through
KPIs to aid transparency, but in cases where thiddcgpossibly incorporate
compensation for poor performance, this will reguliouble counting, given the
incentives established through the System Assums#md true-up test!

ARTC submitted that it will include system-wide KRh a revised IAHA to act as a
starting point for limited negotiation in individuaccess agreements. ARTC
submitted that it will incorporate certain limitatis around the KPIs that eventually
might be negotiated so as to ensure a degree sfstency across AHAS? ARTC
submitted that it will negotiate KPIs with appli¢amrior to entering into AHA&*®

ARTC submitted that it would not object to an Accéklder involving an Operator
in the development of KPIs for AHAS®

A.1.7.3 The exercise of discretion under the HVAU and asstated agreements

ARTC submitted that it is not appropriate to applglanket rule to all provisions in
the HVAU, IAHA and OSA where ARTC has discretiontive view or opinion to be
formed or its consideration, as these are very ticatpd arrangements, which serve
the needs of a different range of markets and oust® and address a number of
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different variables, including commercial, planningerational and infrastructure
development$*

ARTC submitted that there are a number of areasenihes appropriate to employ a
reasonableness criterion and where it is appr@pttatio so, ARTC has provided for
this in the 2009 HVAU, 2009 IAHA or 2009 OSA. ARTtated that it is also
reviewing other discretions identified and consinigmwhether a reasonableness
criterion is appropriaté®?

ARTC submitted by way of examples that where densiare to be made by ARTC
under the OSA in a very short period of time, iingppropriate to employ a
reasonableness criterion which may delay and pgollbe decision making and
compliance with that decision, due to the riskigpdte. ARTC provided an example,
that an obligation to provide reasonable noticeteeARTC takes possession of the
track is inappropriate when immediate action isiesgl for safety reasorfs®

A.1.8 Financial modelling

A.1.8.1 Loss capitalisation model

ARTC submitted that it has little incentive to griexcessively because excessive
pricing would reduce the benefit of loss capitalma Further, ARTC states that
excessive pricing may affect volumes and delaymegegrowth, which can delay the
recovery of prior economic losses under the loggagation model, even where full
economic cost can be achiev&d.

Despite this, to address the ACCC'’s concerns, ARiféhded to develop a cap on
annual pricing variations in Pricing Zone 3, whexeenue is not constrained. The cap
is only applicable to coal access revenue in Ryidione 3 intended to recover the
variable capital component (VCC) and fixed capiahponent (FCCj*

ARTC, however, did not intend for the cap to applgapital charges associated with
new investments (i.e. the new capital componeM®©C) in Pricing Zone 3 from the
Commencement Date to the year in which the anmi@hg variation is to apply.
ARTC stated that the extent to which new investmaneé commissioned and
recovered through TOP charges will be subjectéootitcomes of the RCG
consultation proces$® The starting access prices at the Commencemeatdbathe
Interim Indicative Access Charges for Pricing Z&fé’

Further, ARTC stated that a cap to the variatiamben the Indicative Access Charge
and the Interim Indicative Access Charges cannand@rporated*®

A.1.8.2 Regulated asset bases
The Use of DORC Values
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To address the ACCC'’s concerns, ARTC proposed tndmection 4.3(a)(ii) to
specify that the ACCC'’s approval is required fag IBORC value for segments that
have not been ascribed a regulatory asset valaeciordance with the NSW Rail
Access Undertaking®

In relation to the Dartbrook to The Gap segmentT&Rntended to roll forward the
DORC value proposed to the ACCC to an opening asde¢ as at the
Commencement Date using the formula for the roWérd of the RAB Floor Limit.
ARTC has stated that the details of the roll-forvaall be submitted as part of the
first Annual Compliance Assessmént.

Different RABs for new and old assets

In accordance with the ACCC'’s preliminary view, ARTntended to use a single
RAB for each Pricing Zone and a single WACC for thedertaking. However ARTC
was of the view that the WACC proposed by the AGInot fully recognise the
higher risk on new investmerfts-

Capital expenditure and prudency

ARTC proposed to make amendments to section 6id)@](i) to make it clear that
ARTC will continue with project implementation whihwaiting a decision by the
RCG or an independent expert to determine if budgeations are prudent, and
proposes that any expenditure incurred while angithe decision will be deemed as
prudent®>?

Direct payments from Individual Applicants

ARTC proposed to amend definitions of Out-turn rexeeand Net Capex in section
4.3 to make it clear that direct payments fromvidiial applicants will be excluded,
as it is not ARTC's intention to recover returnaapital contribution>?

Apportionment of shared maintenance and capitalscos

ARTC submitted that it would remove section 6.2&@m the HVAU (in relation to
calculation of shared ongoing maintenance and @laqoist) as it considers that the
Pricing Principles in the HVAU will ensure ARTC dogrot collect more access
revenue than the Ceiling Limits, which was theiahipurpose of inclusion of this
clause®*

A.1.8.3 Floor and ceiling price and revenue limits

Treatment of Ancillary Services

ARTC submitted that it would seek to recover theebi Cost on the Constrained
Network for ancillary services. As such, ARTC preged to treat ancillary services in

29 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 93.
20 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 93.
%1 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 94.
2 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 94.
23 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 94.
4 ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 94.
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the same way as it treated non-coal for the pugokthe ceiling test compliance.
ARTC submitted that it was not its intention to if&for services relating to the
trading of train path&>”

Definition of Direct Cost

In accordance with the ACCC's preliminary view, AR proposed that the definition
of direct costs would be amended as such:

“Direct Cost” means maintenance expenditure, including majoiodie
maintenance that varies with usage of the Netwamll, may include other
costs that vary with the usage of the Netwdmkt excluding Depreciatiofi®

ARTC stated, however, that this amendment may asa®irect Cost, and non-coal
services may recover less than Direct Cost inuheé, which makes the application
of a price cap for non-coal services more problésfat

A.1.8.4 Economic cost and cost allocation

ARTC submitted that its proposed approach in r@tato including interest during
construction in the RAB includes the following fesds:

=  The rate of return will be used as a proxy forahst financing;

Interest incurred during construction, and the tedigation of that interest will be
included in the RAB in the year the asset is corsiniged,

®= To determine the interest on capital spend forctiveent year, the rate of return
will be applied to 50% of the capital spend incdrie the current year, to reflect
the spread of cash flows over the entire year; and

=  The amount of capital spends and interest durimgtcoction to be included in
the RAB will be calculated according to 1 July leé tyear in which the assets are
commissioned?*®

To reflect this approach, ARTC proposed to ameerdHWAU as follows:

« amending the definition of Net Capex in section#)&nd (d) to make
it clear that capital expenditure will include irgst reasonably incurred
during construction and a capitalisation of th&giest incurred during
construction up until commissioning of the assetlfe extent that
capital expenditure is incurred on a prudent basis)

» amending section 4.4(g) to remove the referendadtuding interest
reasonably incurred during construction’ which wkélve the effect of
ensuring such interest is not taken into accoumainaesxpense when
determining the costs of Additional Capacity relevi the Economic
Cost of a section 6; and

25 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 95.
26 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 95.
7 ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 95.
%8 ARTC, Response to the ACCC Draft Decision, 31 &ha2010, pp. 96 — 97.
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« amending section 4.4(c) and (f) to include camtaliinterest during
construction in the asset base.

* including a new section 6.4(g)(v)(C) that requinebgere a project is
delivered after the latest of the date for delivierthe timetable
provided under section 6.4(d)(ii)(E) or any deliweate forming part of
an endorsed variation under section 6.4(g)(i)(Damy delivery date
determined by the Independent Expert or the ACC@padicable, then
any interest during construction related to thequebetween that date
and actual delivery will not be deemed as prud&ht.

ARTC further stated that these changes were désifabthe following reasons:

“... will have the effect of ensuring ARTC does nouttle count interest
incurred during construction, nor does it recoveetiest during construction
incurred in relation to capital expenditure thah@t prudent, nor any delay in
delivery resulting from ARTC management that is prtdent.”?®°

A.1.8.5 Return on capital (WACC)
Impact of proposed rate of return on ARTC

In considering the WACC, ARTC'’s submission raiseel toncern that the proposed
rate of return by the ACCC was 225 basis pointswehe low end of the range
proposed by ARTC. ARTC states that the averagd tdvaterim Indicative Access
Charges for 2010 remained at similar levels toatteess pricing applied under the
NSW Rail Access Undertaking in 2009, based on dle of return proposed by
ARTC (10.29% real pre-tax for EWACC and 10.54% mattax for IWACC). If the
WACC in the draft decision was to be applied, théneated decline of the average
level of access pricing on the constrained netwaskld be 15% or 20c/tonrfé!

ARTC further submitted that the effect of undemastiing the WACC (high risk of
underinvestment and low benefit from reduced pggie potentially worse than the
effect of overestimating it (higher pricing and pilde overinvestment is not as costly
compared to benefit of increased likelihood thaestment will occurf®?

Calculation of debt margin

ARTC commissioned Synergies Economic Consultingnésyies) to consider an
alternative methodology to determine the appropraist of debt proxy to determine
the debt margin. Based on Synergies’ recommendaBi C proposes an alternative
to extrapolate the 10 year rate based on the difter between the 5 year rate and 7
year rate>>

Synergies imply that Bloomberg provides a more sblestimate of the debt margin
than CBASpectrum, as CBASpectrum is only availabI€BA customers and not

%9 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, pp. 97 — 98.
20 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 98.
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readily accessible. Further, Synergies considdy tha method that CBASpectrum
uses to construct its yield curve from shorterd/ilrves is not knowft?

Synergies submitted that the ACCC's approach toutaing the debt margin by
adding the difference between a 7 year and 10Ad&rrated bond to a 7 year BBB
rated bond could be problematic. Synergies statktlhins is because it is uncertain if
Bloomberg will continue to publish ratings for 18ay AAA yields following the
cessation of the Commonwealth Government guaram&d March 2016°%

Alternatively, Synergies proposed a simple linedragpolation of the 10 year BBB
yield based on the difference between the 5 yedi7arear BBB curve. Comparing
the result of the proposed extrapolation to thahefAER’s method using AAA
yields, Synergies conclude that the average diffegén yields is minimai®®

Value of gamma

ARTC submitted that substantial uncertainty stikéed surrounding the value of
gamma, and cited IPART’s decision to retain a rasfggamma of 0.3 to 0.5, which
was made with knowledge of the AER’s decision tioggegnma at 0.65. ARTC did not
consider reliable evidence existed to support aevaf gamma more than 0.5. A
gamma value of 0.5 was considered by ARTC to beogpiate for consistency’s
sake, as the Interstate Access Undertaking alséedmpgamma value of 0%’

In relation to the payout ratio, Synergies subrditteat only the Hathaway and
Officer (2004) stud$P® was consistent with the Monkhouse definition & ffayout
ratio, and that Lally (20025’ only estimated the payout ratio from financial
statements which were likely to be very differemthie actual credits created and
distributed. Synergies also questioned the assongpbehind Handley (2009) in
relation to the distribution of free cash flows amrthvestment of retained cash flows
which earn the firm’s cost of capital. In additi@®ynergies regarded Officer (1994)
as only requiring a constant payout ratio, andnditimply that a 100% payout ratio
was required. Based on this evidence, Synergiesidemed that the appropriate
payout ratio was 71%?

In relation to the utilisation rate or theta, Sygies cited Skeels’ review of the SFG
study, an extension of the original Beggs and Skg#l06). Skeels concluded that the
revised theta estimate of 0.23 that SFG submigpcesented the ‘most accurate
estimate currently available.” Synergies therefsgerted the maximum value of
theta is 0.37, if sole reliance was to be place8eggs and Skeels (2006). Also,
Synergies considered that Handley and Maheswaff}8f&hould be excluded from

%4 synergies Economic Consultil§CCC's Draft Decision re ARTC's Hunter Valley Chigtwork —

Response re WACC Issués¢tachment 5, March 2010, p. 9.

Synergies Economic Consulting, Response re WASSGds, Attachment 5, March 2010, p. 10.
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consideration for a number of reasons, among whiete the measurement of face
value instead of market value, and not accountnghfe risk borne by investors to
earn dividend$’* Given the above considerations, Synergies maedsits view that
a reasonable estimate of gamma was zero.

Market risk premium

ARTC was not convinced that global financial maskieave recovered to a level of
substantial stability, and cited the AER’s decisiofrebruary 2010 to adopt a market
risk premium of 6.5 per cent. In addition, ARTC smters that the compulsory review
after 5 years will represent a more appropriatatpai which an assessment can be
made about stabilit§/?

In the Draft Decision, the ACCC agreed that generalket conditions may justify an
increase in the MRP, however, considered the quesiwhether current economic
conditions can be considered stable. Synergiesged\citations from the World
Bank, the Reserve Bank of Australia, the FederaeRe and the Federal Treasurer
to refute the ‘stable market’ claim. Citing theeatdecision of the AER in February
2010, Synergies concluded that at a minimum the M&&e should be selected from
the mid-point of a range of 6 per cent and 7 pat.cé

Asset beta

ARTC took the view that the proposed asset bethh®ACCC did not adequately
reflect the risks borne by ARTC. A summary of ARS@rguments are as follows:

= |Investors take a long term view in making investtragtisions. The ACCC'’s
demand and pricing considerations appear to be,sirat have not addressed the
potential impact of climate change on long-ternmlamk for coal. ARTC cites that
NSWMC financial modelling shows that if the emissdrading scheme were to
be introduced, 11 mines will close in NSW betweew and 2015.

= |nvestors who make complementary investments ase bhoncerns regarding the
stranding risk associated with their investmentgestors expect higher returns on
their investment in other unregulated parts ofdba supply chain, and this
would have been reflected in commercial arrangesnent

= Although the capital expenditure approval processiges investment is
incorporated into the RAB, stranding risk relatesbility to recover investment
in the long run. ARTC is not guaranteed recovengsscoal volumes and access
pricing are such that generated revenue is sufiicie

= Long term TOP contracts only guarantee the recowkcpsts associated with
assets in existence at the time of contract exac@nd do not guarantee that
volumes underpinning future investment will matks& Therefore future

21 Synergies Economic Consulting, Response re WA3Gds, Attachment 5, March 2010, pp. 16 —
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revenues are exposed to the market during and deperterm of the contracts
and the regulatory period.

® The loss capitalisation approach addresses thecingpé&runcation of returns,
which is a regulatory risk. It does not influenoad term coal demand and pricing
and so does not reduce stranding risk.

®=  The lower asset lives will reduce stranding riskyda the extent that they are
conservative, but this is not clear to ARTC. Theeadives result from the higher
forecasts of volume throughput that currently exesimpared to those
underpinning historical estimat&¥.

In conclusion, ARTC submitted that an asset beta®fs not considered
conservative in light of the above factors, andnefé@ were, a gamma value of 0.65
eIimiZnY%ted any conservatism. Therefore, ARTC prepds use an asset beta of
0.55:

Synergies’ submission addressed three key issaasly the ACCC'’s preferred
range of asset beta, issues regarding ARTC’s strgmigk, and a methodology to
guantify asymmetric risk.

In relation to the ACCC's proposed lower bound tbsta of 0.40, Synergies
submitted that:

®= The comparison to electricity distribution netwastvice providers (DNSPs) was
unsuitable. The ACCC should undertake a more @et@Valuation of the of the
differences and similarities between ARTC and DNB&sed on first principle
analysis; and

® |tis unclear why the lower bound beta estimaté@Pfor ARTC was selected
from below the mid-point of the range of electyaietwork betas (0.30 — 0.55)
when the ACCC considered that electricity businesse ‘marginally less risky’
than ARTC?"®

With regards to the ACCC'’s proposed upper boundtds=sta of 0.50, Synergies
considered that:

® |tis not clear why the ACCC referenced the uppmmal to the QCA 2005
decision, when the ACCC determined that the CeQitedensland Coal Network
is similar to ARTC’s Hunter Valley Network; and

= Reliance should not be placed on QCA'’s decisioritferfollowing reasons: QCA
solely relies on electricity businesses as compesdbr QR Network, and QCA

2% ARTC, Response to the ACCC Draft Decision, 31 #1&2010, pp. 101 — 103.

2> ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 104.

7% gsynergies Economic Consulting, Response re WAGds, Attachment 5, March 2010, pp. 25 —
26.

51



proposed reductions to beta based on factors thia mot previously taken into
account (such as stranding risk) or consideredaimg little impact’’

Synergies agreed with ARTC's rationale that ART@xposed to material stranding
risk. In addition, Synergies also stated that @kpay (TOP) provisions and the
ability to seek capital contributions from accesskers did not alone mitigate the
stranding risk, as TOP contracts needed to be ssftdly negotiated with producers
before they could actually be assumed to reduce&&Tisk>"®

In terms of quantifying the asymmetric risk, Synesgoroposed a methodology that
involved:

1. identifying the risks that would not normally beéa by a non-regulated
business;

2. assessing correlation between risks and probabilibccurrence;

investigating possible mitigation strategies —¢@ntracting out of the risk;

W

estimating the compensation for bearing such riakd;
5. using a stochastic simulation to estimate the apnsece of the risks.
6. the value of the consequence of the risks could Heeincluded in the cash flows.

However, Synergies submitted that in the absenem @fdjustment to cash flows due
to time constraints, an uplift to the asset beta warranted. Synergies also
maintained their view that the asymmetric conseqegf error need to be
considered and suggest an estimate above the riritlgé@ reasonable rangé.

Other issues

Other relevant issues outlined in ARTC'’s submissimmiuded:

= A proposed gearing level of 52.5% — ARTC consitlat this gearing level is
appropriate, given the choice of the midpoint & thnge for the other
parameter$®

* Amending section 4.7(a) to replace ‘comprise’ Viiticlude’;***

= Removal of section 4.7(d) and (e) which addressatimeial reset of rate of return
and cost of debt®?

* Removal of words ‘if necessary’ in review of rafeeturn every 5 years?

217 Synergies Economic Consulting, Response re WA€3Gds, Attachment 5, March 2010, pp. 26 —
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= Exclusion of the ‘convenience yield’ proposed by ’Rin 2009°%*
= Calculation of debt issuance costs to the ord@&®bps*®> and

= Calculation of equity raising costs to the ordeBgfer cent of the minimum
external equity capital requirétf

A.1.8.6 Return of capital (depreciation)

In relation to section 4.6, addressing return gited, ARTC has proposed to make
the following amendments to address the ACCC’s eorx

= Section 4.6(b) will be amended to make it cleat tha ACCC will approve
average remaining mine life in all cases;

= Remove the words “Hunter Valley” from 4.6(b)(i) eflect that only all mines
that use the Network will be included;

= Review data used by Booz & Co and update estinmatesrrect for clear errors
identified by Marsden Jacob Associates that caconéirmed by ARTC; and

=  Make the 5 year review compulsory by removing tloeds ‘if necessary’ from
section 4.6(c§®’

A.1.8.7 Unders and Overs accounting and Annual Compliance g#sessment

Content of ARTC Annual Compliance Report

ARTC proposed that Section 4.9 will be amendedteide documentation in
accordance with the requirement in relation torthtire, level of detail and timing
prescribed in a schedule to the HVAY.

The ACCC'’s regard to submissions of industry pgréints

ARTC cited Clause 5(c) in Schedule 3 in the NSWRMAich stated that IPART
may have regard to the submissions of users todhsultation process, but not
otherwise have regard to submissions of users warielinconsistent with such
submissions?®®

ARTC raised a concern that it would be contrarthiintent of enabling industry
control of the investment program, if the ACCC abdé&termine that certain capital
expenditure should not be included in the RAB desRCG endorsement. ARTC
considers that it would be critical that industeytiipants are not able to dispute
capital expenditure in the RAB which has alreadgrbendorsed by the RC&?

283 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 100.
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Consequently, ARTC proposed to amend section g(Bjito specify that while the
ACCC may have regard to submissions made by stédkexiso expenditure that has
been endorsed by the RCG cannot be re-examindteb&@CC as part of the Annual
Compliance Assessmefit:

Definition of ‘industry efficient’

ARTC was of the view that its definition of indugefficient is consistent with
common industry practice, and cites a few examipldsading the WA Rail Access
Regime, QR Network Access Undertaking and Nati@wd Rules. ARTC submits
that if ‘industry efficient’ is unclear to the ACCé&hd its stakeholders, ARTC is open
to using the term ‘efficient’, but considers thiaé definition of ‘efficient’ will have
regard to normal rail industry practices and beratst®?

Use of out-turn operating expenditure

ARTC detailed IPART’s ex-post assessment of thieieficy of ARTC’s operating
expenditure, which usually occurs following a revief stakeholder submissions.
ARTC submitted that this approach increases unogyttor ARTC, and is willing to
explore an alternative in which allowable expenditcan be approved on an ex-ante
basis, requiring only scope and cost deviationetodviewed on an ex-post basis.
Even with such an approach, ARTC did not consideruse of ‘out-turn operating
expenditure’ as inappropriat&®

In relation to vesting of compliance powers wite "xCCC, ARTC was unclear as to
why section 4.9(b)(ii) is insufficient to empow&etACCC to undertake such an
assessmerit.

A.1.9 Pricing principles

A.1.9.1 Determination of the Indicative Services

ARTC submitted to the ACCC that it is unnecessargrovide for arbitration of
disputes by the ACCC as the charges and train typkesave been approved by the
ACCC. ARTC also submits that it is unnecessaryptr#y that pricing will apply to
all coal services because non-indicative chargédwiinked to indicative
charge€®

In response to the ACCC'’s concerns outlined inDhedt Decision regarding the
annual review of the Indicative Access Charges, BRTarified that:

ARTC's annual review of Indicative Access Chargdswot extend to a review of
Indicative Service descriptions. The assessmeahdhdicative Service is a long term
view and it is important that industry has certaias to the Indicative Service. This
certainty is necessary for long term investmentsieos2°®

291 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 108.
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Where a review of the service descriptions is nresngs ARTC proposed to follow the
same process as in determination of the efficiam tonfiguration outlined above’

A.1.9.2 Cap on maximum annual increase in Indicative Acces€harges

ARTC regarded the ACCC'’s suggested cap on the &ammraase in Indicative
Access Charges as problematic for the followingoea:

Introducing a pricing cap is inconsistent with R€G endorsement process
put forward by ARTC (with the support of industig)section 6 of the
HVAU. ARTC cannot commit to a pricing cap whenritgjor cost (the cost
associated with capital expenditure in the consizn®f Additional
Capacity) is controlled by producers. As notedeati®n 11.3.4, around 80%
of the forecasted increase over the term of the H\iAFull Economic Cost
(which, along with volume, governs the level of stvained pricing in Pricing
Zone 1 and Pricing Zone 2) results from an incréaslee capital charge
associated with new investments over the perioadiRrers can either have
the ability to determine ARTC's capital expenditareARTC can retain
control and certainty over its costs including talpgxpenditure and
producers can obtain the benefit of a price cap.

Access Holders’ TOP commitments are not open endleeir commitment
does not justify the introduction of a long ternicprg cap. An Access
Holder's commitment to TOP Charges is limited tés8rg capacity and an
Access Holder’s obligation to pay TOP Charges gpeet of new capacity
only arises when that Additional Capacity is buittich is dependent on
RCG endorsement of the project creating the AdditicCapacity.

A pricing cap would also place the wrong incentisgasARTC and jeopardise
ARTC’s commitment to the creation of Additional Gajfty. Where it is not
certain that ARTC will be able to recover the cassociated with the
creation of Additional Capacity through increasbdrges, ARTC will be
unlikely to commit to creation of new capacity. W¢hioss capitalisation
provides a mechanism for ARTC to recover its inmesit costs in the long
run (if the market permits) it does not guarantzmovery.

ARTC already faces significant constraints on ity to increase Indicative
Access Charges due to the application of the Q@ellimit and the

application of ACCC arbitration when two thirdsasfcess holders dispute the
Indicative Access Charges notified by ARTC. Morapmth the IAC and

the IIAC are approved by the ACCE

ARTC proposed the following mechanism to provider@ased certainty for access
holders subject to long term TOP contracts:

= For existing assets, Indicative Access Chargesirally subject to ACCC
approval, and subsequently restricted by ceilingtd and dispute resolution
processes.

= For future investment, ARTC proposes to providey&ér pricing forecasts
based on forecasts of expected volume, and theesrugh cost of capacity
investments. This will ensure access holders doenred as to the ‘most
likely outcome’ and will reduce asymmetry of infation between access
holders and ARTC.

297 ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 114.
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=  ARTC would also provide pricing forecasts to RCGrform investment
decisions®

A.1.9.3 Determination of Indicative Access Charges

ARTC submitted that limiting Indicative Access Cies to within a certain
percentage of the Interim Indicative Access Chavggs problematic for the
following reasons:

ARTC will not control the level of investment (cégdiexpenditure) in the
Network. This will be determined by the RCG in aetaonce with the process
set out in section 6. Around 80% of the forecagtetkase over the term of
the HVAU in Full Economic Cost (which, along witblume, governs the
level of constrained pricing in Pricing Zone 1 d&iting Zone 2) results
from an increase in the capital charge associatgdngw investments over
the period. Without certainty of its costs, ARTGnat commit to provide
pricing certainty for access holders.

ARTC does not know what the efficient train configtion will be. As set out
in section 4.16(b) of the HVAU, ARTC and the HVC®@@I be unable to
determine this until appropriate modelling tools available and the
necessary input information for such tools is al#dé. This assessment is
also subject to consultation with industry and appt by the ACCC®

ARTC further submitted that it does not know wthred efficient train configuration
will be, and submitted that since less-efficiensgrg services will continue for some
time, it needs the ability to differentiate prieesrder to encourage desired
behaviour. ARTC also considered that such a lisnitrinecessary because any price
shocks will be subject to ACCC approval prior teithmplementation, and as overall
revenue will still need to satisfy the ceiling tesmterage price levels will be unlikely
to increasé"’

A.1.9.4 Explicit powers to reconfigure train paths

ARTC submitted that including an explicit power binag it to require access holders
to reconfigure trains where the reconfiguration ldaignificantly increase coal chain
throughput would be problematic for the followirgasons:

= access holders require time to invest in new lodowas and wagons which is
unavailable due to ARTC’s promise not to changebtheas of its pricing for
five years;

= such power will impose excessive risk on aboveapdrators and coal
producers;

= jtis unlikely ARTC would ever exercise this povggven the significant
consequences to access holders and the likelinodidpute, which therefore
would render the power practically ineffective;

» the requirement that parties not be made matemadige off would be met
only in situations where the coal chain capacitgact would be minor; and

29 ARTC, Response to the ACCC Draft Decision, 31 12010, pp. 118-119.
300 ARTC, Response to the ACCC Draft Decision, 31 12010, pp. 114-115.
301 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 115.

56



= efficient train type has not yet been establistéd.

A.1.9.5 Structure of charges for Non-Coal

ARTC submitted that in some situations pricingXmm-Coal will necessarily be
higher than Coal on a c/gtkm basis, due to theab&inature of maintenance and
capacity costs for Non-Coal. A price cap for NonaCat the full economic cost paid
by Coal access holders is therefore problematicT@Rroposed to include a cap per
path where Non-Coal users are charged at the av€agl price on the basis of
proportionate capacity consumption.

A.1.9.6 Indicative Access Agreement for Non-Coal

ARTC proposed that Non-Coal access seekers wehitided to the Interstate TAA
terms and conditions of access, adjusted for gpaexitumstances of the Hunter
Valley including the Tier 1 provision for capacikortfall>*®

A.1.9.7 Charge differentiation

ARTC proposed to amend section 4.14 of the HVAWdbout the basis on which
charges for both coal and non-coal users will liferdintiated®*

ARTC has proposed to remove the reference to ‘cresti and ‘potential for growth’
from the list of factors it will have regard to witespect to charge differentiation for
Coal users. However, ARTC submitted that thesefaare still required for Non-
Coal users. ‘Credit risk’ is proposed to be a ngagsfactor because security is not a
precedent for Non-Coal access agreements basée omtérstate TAA. ARTC
regarded ‘potential for growth’ as a necessaryofiait maintain consistency with the
Interstate Network for Non-Coal usage.

A.1.9.8 Limits on Charge differentiation

ARTC submitted that it will not typically be able tletermine the marginal cost of a
mine’s production due to sunk investment and tloeecit would be inappropriate to
require ARTC to inquire into the marginal cost ahaes production prior to
determining the applicable access charges. AR B(ph@posed, however, to amend
section 4.15 to make it clear that ARTC will ndffelientiate between Applicants on
the basis of their marginal costs of productioth®extent that the marginal costs of
production are known to ART&?,

A.1.9.9 Pricing Constraint for non-Indicative Services

ARTC did not consider it necessary to introduceiegpconstraint for non-Indicative

Services as ARTC will be restricted by the refeeetacindicative Access Charges in
the bases for differentiation and the threat oiteation. ARTC references the ACCC
decision on the Interstate Access Undertaking mpgiconstraint to justify its decision:

302 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 111.
303 ARTC, Response to the ACCC Draft Decision, 31 #1a2010, p. 113.
304 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 120.
305 ARTC, Response to the ACCC Draft Decision, 31 &1a2010, p. 120.
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Thus clause 4.6(c) may have the effect of capgiegridicative prices for
those other services currently covered by ARTCisipg schedulé®’

A.1.9.10Interim Indicative Access Charges

ARTC proposed to provide Interim Indicative Acc€dsarges in a revised
Undertaking, and does not consider it necessatyrif@mation on the calculation of
the Interim Indicative Access Charges should beided in the Undertaking, stating
that this information will be provided to the AC@@d “there is no benefit in
including this level of detail in the HVAU*®

ARTC did not consider it necessary to provide mnfiange for the Indicative Access
Charges in relation to the Interim charges dueost ancertainty facing ARTC and
the ambiguity surrounding the efficient train cguifation. ARTC also considered
that it would not make sense to include an expticitvision for dispute and
arbitration because the Indicative Access Chargdslascriptions will have been
approved by the ACC&?

A.1.9.11Capacity Reservation

ARTC proposed to amend the last sentence of sestit{b) of the Undertaking to
make it clear that the Reservation Fee will be ceduo the extent of any Access
revenue received in relation to the utilisatiorActess rights during the period less
the Direct Cost associated with that utilisatioartRer, the amendment will also
specify that the Reservation Fee would only be pleytom the date that the future
Capacity exists for usg’

ARTC also proposed to modify the Capacity reseovagirovisions to make it clear
that Capacity that is not reserved will be soldbbethe reserved Capacity to avoid
disputes, as well modifying section 5.2(a) to allmwfuture Capacity to be reserved
prior to the usage of the Applicat.

A.1.9.12Capping TOP charges

ARTC considered that it is inappropriate and unwabt& to put in place a maximum
cap on the annual increase in Indicative Accessd@asaARTC intends to develop a
price cap in relation to access revenue assootedecovery of operating
expenditure and the capital charge associatedaxigtting assets as at the
Commencement Date in Pricing Zone 3. This is intelnid separately address the
ACCC'’s concerns in relation to price certainty unithe application of the loss
capitalisation where the building blocks revenuérggdoes not act to constrain
revenue (i.e. prior economic losses have not beeovered) 2

ARTC intended to provide 10 year forecasts of awigd volumes, operating
expenditure and capital expenditure to reduce $siymenetry of informatiori*®

307 ACCC, Interstate Access Undertaking November 2Dt Decision, p. 106.
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A.1.9.13The True-Up Test

ARTC stated that it is considering definitions foe Network Path Capability and
Tolerance Cap components of the True-upést.

Regarding the ACCC'’s view that ARTC should be addiiggl to waive TOP charges
for paths not provided due to ARTC actions, ART@Gmiited that it needs discretion
in this matter because ‘high’ maintenance monthyg lbeabalanced by subsequent
‘low’ maintenance months. ARTC also submitted tuhere maintenance exceeds
assumptions, access holders will receive a Trutesiprebate, therefore, to waive
charges could result in ‘double dippirig®

ARTC submitted that it may waive TOP charges wi#dRd C’s actions affect
individual access holder(s) without affecting other the zone, or necessarily failing
the true up test'®

A.2 ARTC 2010 HVAU Submission (Explanatory guide
September 2010) — Key changes to the 2010 HVAU

A.2.1 Gregber recognition of passenger priority obl igation (section
1.1)

ARTC has made the following amendments to secti@(d) and (g) of the 2010

HVAU:

= section 1.1(d) to explicitly refer to ARTC’s obéiions regarding passenger
priority set out in th@ransport Administration Act 1988SW); and

= section 1.1(g) to explicitly recognise that the Wtk is used by non-coal traffic.

A.2.2 Recognition of coal chain principles (section 1.3 and 2.3(b)) 38

ARTC submits that following discussions with stasilelers, ARTC understand that
the reference to a Long Term Solution would be tisisatory.

Accordingly, ARTC has instead recognised in sectidhof the 2010 HVAU the
following key coal chain principles:

= the long term certainty of access to a contractetiqn of coal capacity sought by
coal producers

= the availability of a reliable process through whitack capacity can be
negotiated

= the development of a set of System Assumptionppdyaacross the Coal Chain

34 ARTC, Response to the ACCC Draft Decision, 31 d1a2010, p. 126.
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= alignment between track capacity and coal termiatiort of Newcastle

These principles will also be taken into accounewARTC carries out its five year
review of the HVAU under section 2.3 of the 2010V, Further, ARTC has
provided under 1.5(b) of the 2010 IAHA that all Tieprovisions are to be
interpreted by reference to these principles.

A.2.3 Consultation with the HYCCC

A.2.3.1 HVCCC/ARTC consultation obligations (section 3.2 et and Schedule F}*

ARTC submits that it has included in Schedule Ehef2010 HVAU a set of
principles that ARTC will use its best endeavouorfollow when consulting with the
HVCCC.

= ARTC will request the HVCCC to provide ARTC witls iwiew by a specified
date, as reasonably determined by ARTC

=  Where HVCCC provides its view by the notified da&& TC will consider that
view in good faith

=  Where ARTC disagrees with the view and there ifigant time for the HVCCC
to reconsider its view, ARTC will provide its reasoand request HVCC to
reconsider its view by a specified date

=  Where the HVCCC provides its revised view by théfieal date, ARTC will
consider the revised view expressed by the HVCCgbod faith

ARTC submits that these principles will apply tpraposed obligation to consult
with the HVCCC under 2010 HVAU and 2010 IAHA whesfecific process is not
identified.

With regard to any divergence in views between HZCd ARTC, ARTC
considers the requirement to provide written reagoraffected Access Holders to be
an additional administrative burden and is incdesiswith the need to have a central
coordinating body for the purpose of consultation.

A.2.3.2 Obtaining HVCCC view on Coal Chain Capacity impact(section 5.1, 6.1,
6.2)%°

ARTC submits that where the 2010 HVAU requires AR©Geek HVCCC's view
on the impact of a proposal on Coal Chain Capds#gtion 5.1, 6.1 and 6.2), the
following steps will apply:

= ARTC will seek the HVCCC's view as to whether thhegmsal will have an
impact on Coal Chain Capacity;

=  Where HVCCC provides its view/recommendation witbihBusiness Days or
such other time as agreed with ARTC, ARTC will ddes the view expressed by
the HVCCC in good faith;

319 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@. 7.
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=  Where ARTC disagrees with the view and there ifigant time for the HVCCC
to reconsider its view, ARTC will provide its reasoand request HVCC to
reconsider its view by a specified date

= Where the HVCCC provides its revised view/recomnagioth within the
specified timeframe, ARTC will consider the reviseew of the HVCCC in good
faith.

A.2.4 Certainty of terms and conditions and introdu ction of Tier 1
(mandatory provisions) (section 3.14 and Schedule A )

ARTC has made a number of amendments to sectidna®d Schedule A in the 2010
HVAU regarding the availability of the differentrfos of access agreement set out in
section 3.14 and the certainty of terms and comaitio be included in those access
agreements.

Section 3.14(b) makes it clear that an applicaenigtled to any of the relevant forms
of access agreement set out in section 3.14, prdwite applicant meets the
applicable conditions as set out in that sectfon.

A.2.4.1 Export coal access rights (section 3.14(5¥f

ARTC will offer an applicant seeking access rigiotsransport coal to the Port of
Newcastle:

= the 2010 IAHA if the applicant is seeking Indic&i8ervices and satisfies the
Network Exit Capability requirement and the spedifiudential requirements
identified in section 3.14(b)(i)(A)

= an updated AHA which will include all those prowss identified as Tier 1
(mandatory) provisions in Schedule A:1 of the 26IMAU, as well as the Tier 2
(negotiable) provisions, unless both parties agteerwise

® an access agreement based on the terms and coaditexle available to another
applicant, as published on ARTC’s website. It mnslude those clauses from the
2010 IAHA identified as Tier 1 (mandatory) provisgin Schedule A:1.

ARTC submits that Tier 1 provisions identified b)RAC in Schedule A:1 is
consistent across all AHAs with coal producers segto transport coal to the Port of
Newcastle and cannot be amended by negotiation.

ARTC has identified the following provisions thaed to be consistent for all export
coal producers as Tier 1 (mandatory) provisionScghedule A:1:

= 2010 IAHA clause 1.5: Tier 1 (mandatory) provisipns

= 2010 IAHA clause 11.1(b)(iii): variation of a Traiath for the purposes of
maximising the use and reliability of the Network;

321 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@. 8.
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= 2010 IAHA clause 15: Confidentiality;

= 2010 IAHA clause 16.5: Treatment of Traded Pathgdsa

A.2.4.2 Domestic coal access rights (section 3.14(¥Y)

ARTC submits that the following provisions idergifi as Tier 1 (mandatory)
provisions will not need to be included in domesbal agreements. They will be
identified as Tier 2 (negotiable) provisions foordestic coal’ agreements and will
therefore be addressed in the access holder agneeniess the parties agree
otherwise.

= 2010 IAHA clause 3.1: Grant of Train Paths for sport of coal;
= 2010 IAHA clause 3.3: Tolerance;

= 2010 IAHA clause 3.14: Network Exit Capability reigument;

= 2010 IAHA clause 11.4: Removal of paths for undeisation;

= 2010 IAHA clause 15: Confidentiality; and

= 2010 IAHA clause 16.5: Treatment of traded Pathgdsa

= 2010 IAHA Train Path Schedule: Clause 4.1 (Netwexik Capability Condition
Precedent; and Clause 4.2: Removal of Path Usagésailiure to satisfy Network
Exit Capability Condition Precedent).

A.2.4.3 Non-coal access right§*

In response to the Draft Decision, ARTC submits #pglicants for Non-Coal Access
Rights will be given an access agreement whiclaset on the terms and conditions
set out in the Interstate Indicative Track Accegse®ment, adjusted to take into
account the specific circumstances of the Huntdleyaetwork.

In particular, section 3.14(c) of the 2010 HVAU $ayut how the terms and
conditions in the Interstate TAA will be adjusted:

= the network will be amended to cover the Huntel&ahetwork rather than the
Interstate network; and

= the Tier 1 (mandatory) provisions for Non-Coal Ass®ights identified in
Schedule A:2 must be incorporated into the acogieeanent. The only Tier 1
(mandatory) provisions for Non-Coal Access Rightt tARTC has identified are
the Capacity Shortfall provisions

323 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@(p. 9-10.
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A.2.5 Definitions of revenue and Ancillary Services  (section 4.2) 3%

ARTC submits that the critical ancillary servicémuges are not separate from the
access charges and the services which ARTC musiderare included in the price.
With regard to ACCC’s example of a charge on trgdARTC submits that the

ability to trade Access Rights is necessary toethose rights and the costs involved
are already part of the price and recovered thrahglteiling cost. Operators for
ancillary train movements will not be carrying caald will be treated the same as
non-coal for pricing and ceiling test compliance.

ARTC proposes to amend the definition of “Out-t&Revenue” in the 2010 HVAU to
mean the “total Access revenue earned by ARTC. .ddresses the ACCC'’s
concern that only earnings from charges leviedafanillary services which are
necessary to gain access to the Network are capiitkin the revenue model in the
2010 HVAU.

A.2.6 Loss capitalisation (section 4.3)

A.2.6.1 Single RAB and Rate of Return (section 4.3¥°

ARTC submits that the 2010 HVAU has adopted a silRyAB for each Pricing Zone,
a single WACC for the Network, and a single estaratremaining mine life for the
Hunter Valley coal network. However ARTC has lafbysion in the 2010 HVAU

for different estimates if appropriate at some fattime.

ARTC also submits that Rate of Return in sectiarf the 2010 HVAU is the relevant
form that should be used when applicable.

A.2.6.2 RAB Roll Forward Formula 3’

ARTC submits that in section 4.3(a) of the 2010 HY/ARTC has made a
consequential amendment to the roll forward formalelarify that capitalised
economics losses will also include a return onGigbex incurred during the year.
The return is calculated for half of that yeae.(the expenditure is deemed to have
been incurred on 1 July).

ARTC also submits that any roll forward undertakeior to the commencement of
the 2010 HVAU in order to determine the initial RABI be undertaken in
accordance with the asset valuation roll forwaidgples in the NSW RAU as at
August 2010, or as otherwise agreed between ARTORART.

A.2.6.3 Zone 3 Price Cap (section 4.2(d)¥®

ARTC submits that it has proposed a cap on thealrpricing variation of 25% in
any one year in Pricing Zone 3 in section 4.2(dhef2010 HVAU. While section
4.2(d) is not explicitly identified as applicabkeRricing Zone 3, it is only in Pricing
Zone 3 that the applicable RAB will likely be greathan the applicable RAB floor
limit.

35 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@. 10-11.
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A.2.7 Costs to be efficient (section 4.4(b)) 3%

ARTC submits that section 4.4(b) of the 2010 HVAi¢aifies how efficiency in the
context of ARTC’s costs in the Hunter Valley shobllassessed

This efficiency ‘test’ applies to the costs incurtey ARTC as Segment Specific
Costs, Non-Segment Specific Costs, any costs ahpdico Additional Capacity and
the determination of Operating Expenditure (Opexg)uded in the roll forward of the
RAB.

A.2.8 Treatment of interest incurred during constru ction (section
4.3) 3%

ARTC submits that it has made a number of amendsrtergection 4 to clarify how
IDC is to be capitalised and included in the RABha year the asset is
commissioned:

= Section 4.3(a) and (b): IDC is included in the diifon of Net Capex, where IDC
is calculated up until 1 July (half year) in theayef commissioning;

= Section 4.4(a)(iii) (previously 4.4(c) in the 208¥AU): the value of the
Segment Specific Assets will be determined in at&oce with section 4.3(b)
which provides that IDC is included in the defiaitiof Net Capex;

= Section 4.4(a)(vi) (previously 4.4(f) in the 200¥AlU): in determining an
allocation of a return on Non-Segment Specific Agshe value of the Non-
Segment Specific Assets will include capitalisatddinterest costs incurred
during construction up until commissioning of tleset, capitalised at the time of
commissioning and determined by reference to tlewvaat (approved) form of
the rate of return;

= Section 4.4(a)(vii) (previously 4.4(g) in 2009 HVAUemoval of the reference
‘including interest reasonably incurred during domstion’;

= Section 6.4(g)(v): clarification that:

= Where a project is delayed and is delivered aftedatest approved or
endorsed delivery date, then any IDC for the pebietiveen the latest
approved or endorsed date and the actual delivagywlill be deemed
not Prudent;

= Where, however, a project has a delivery timefrafmaore than 12
months and the RCG consents to a stage deliveaypadject, any
capital expenditure and IDC associated with tregestwill be
capitalised and incorporated in the RAB in the yedatompletion of
that stage (section 6.4(g)(v)(B)).

ARTC submits that these changes will have the etitensuring ARTC does not
double count interest incurred during constructioor, will ARTC recover interest

329 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qp. 12-13.
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during construction in relation to capital expeadgtwhich is not Prudent, nor any
delay in delivery resulting from ARTC managemeniakihis not Prudent.

A.2.9 Treatment of capital contributions (section 4 .3, 4.8(b)(iii) &
6.2(f))

A.2.9.1 Equitable treatment between access holders and ARTE?

ARTC submits that a number of changes has been toagetion 6.2(g) of the 2009
HVAU (now 6.2(f) of the 2010 HVAU) and included aw section 6.2(G), in order to
provide greater clarity and certainty around howi@h Contributions will be treated.
ARTC submits that it has made these changes ir twdmibstantially increase
certainty around:

= recovery of a capital contribution made by an Apgofit or Access Holder
(contributor);

=  ARTC pricing in relation to Additional Capacity madvailable through a Capital
Contribution;

= treatment of other users of that Additional Capaicitluding the addition of a set
of principles for dealing with cost recovery anecprg; and

= allocation of Additional Capacity made availableotigh assets funded by a
Capital Contribution.

Specifically, ARTC has incorporated at section §)2(f the 2010 HVAU a set of
principles that seek to ensure an equitable forneadnciliation is achieved:

a) ARTC is no worse off as a result of Additional Ceipamade available through
assets funded by a Capital Contribution (Contridutesets);

b) Only Capital Expenditure that is Prudent will beluded in the RAB for pricing
purposes and shared equitable among users inlévamé Pricing Zone;

c) Subject to paragraph (a), the resulting additidwaess revenue collected through
ARTC Charges will be allocated between ARTC andGbaetributor such that
cost recovery on assets funded by ARTC and ConétbAssets are equitable;

d) The Contributor cannot achieve cost recovery hidgien the approved Rate of
Return on Contributed Assets;

e) As the cost of the Contributed Assets is recovénau all users in the Pricing
Zone, no priority in the allocation of Additionab@acity made available through
the assets for the Contributor will apply;

f) Where Capital Expenditure is incurred through ait@hgontribution that is not
Prudent, ARTC Charges will not recover any captat associated with that
Capital Expenditure, except where another Accedddfi@lects to use the
resulting Additional Capacity, considered not Pnidén this case, the charge for

31 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qp. 14-15.
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that use will reflect capital cost recovery of tBapital Contribution and the
relative use of the Additional Capacity made avddahrough the Contributed
Assets. Subject to paragraph (a) above, all reveallected will be allocated
between ARTC and the Contributor such that cosivexy on assets funded by
ARTC and Contributed Assets are equitable. The @arior will receive priority
in the allocation of Additional Capacity made ashle through Contributed
Assets resulting from a Capital Contribution tisahot Prudent.

Further RCG voting arrangements apply where thetiacl Capacity made
available through Contributed Assets result inramngase in the Indicative Access
Charge by more than 10%.

A.2.9.2 Ongoing maintenance and capital cost§?

ARTC submits it believes that the pricing princgpla the 2010 HVAU will act to
ensure it does not collect more access revenuetliea@eiling Limit except where
there are unrecovered prior economic losses asddshas removed section 6.2(f) of
the 2009 HVAU from the 2010 HVAU.

A.2.9.3 No return on capital contributions 3%

ARTC submits that replacement of any Additional &aty funded by a Capital
Contribution will be undertaken by ARTC if it islalto recover the cost of that
Additional Capacity replaced, through some forndepreciation charge. Otherwise,
replacement of that Additional Capacity could beded by a further Capital
Contribution made at the time.

A.2.10 Remaining mine life estimate 33*

ARTC submits that it has undertaken a review ofateaining mine life estimate and
has proposed a revised remaining mine life estimi#esingle estimate for the
Hunter Valley being 22 years as at 2010. The resdlARTC'’s review and revised
remaining life proposal is provided at Appendix 2.

A.2.11 Rate of Return proposal 3*°

ARTC submits that in Appendix 3, ARTC has now pregm a revised single Rate of

Return to apply to the Hunter Valley coal netwoskets. The revised Rate of Return
proposal is consistent with ARTC’s position in t&da to each parameter expressed

in its response to the Draft Decision. ARTC happs®zd a revised Rate of Return as
follows:

Nominal, Real,
post-tax pre-tax

Hunter Valley coal network assets (based on cutnen 10.84% 9.16%
based parameters)

332 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@®p. 15-16.
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Hunter Valley coal network assets (for comparidmsed on | 9.78% 7.73%
current time based parameters and the ACCC Drafisioa
including the more recent AER precedents for garanth
debt risk premium)

ARTC proposes in section 4.7 of the 2010 HVAU taabte to revisit Rate of Return
and proposes, for ACCC approval, a revised Raketiirn at the time when existing
uncertainty surrounding the regulatory positiongamma and debt risk premium is
resolved, and to take into account any revisedooés in relation to regulatory
developments regarding gamma and debt risk prermuhat review.

A.2.12 Annual Compliance Assessment

A.2.12.1Provision of information under Schedule G°°

ARTC has included a new Schedule G, which is baseahaterial that ARTC
provides to IPART under the NSW RAU, in the 2010, It provides a template
of the information that is provided to the ACCCpast of the Annual Compliance
Assessment. In addition the new Schedule will idelan indicative timetable for the
provision of information and the steps to be carpet as part of the Annual
Compliance Assessment.

In particular, ARTC has included in section 4.9¢t}he 2010 HVAU an obligation
on ARTC to provide information requested by the ACTi@ accordance with section
3 of Schedule G as soon as reasonably practidabtther information can be sought
by the ACCC under scenarios set out in Schedubks®yell as how confidential
information should be handled by the ACCC and ARTC.

As part of the Annual Compliance Assessment, AR&€ iroposed to include
provisions requiring ARTC to provide details (ispreadsheets) of all system-wide
TUTs and the annual conciliation in the new Schedl

A.2.12.2ACCC: having regard to views of industry participants®’

ARTC'’s view is that once capital expenditure hasrbendorsed by the RCG then it is
deemed to be prudent and as such will be includélde RAB. Hence, it believes that
it is unnecessary for the ACCC to take into accafisubmissions of industry
participants. ARTC will provide in the complianagbsnission to the ACCC that the
RCG endorsement has been obtained.

ARTC has amended section 4.9(d)(iii) of the 2010M\such that ACCC may have
regard to submissions of relevant industry paréietp in determining whether ARTC
has complied with the provisions regarding the faivard of the RAB and RAB
floor limit.

336 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@(. 21.
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A.2.12.3Information about price variation Cap in Pricing Zone 3%

ARTC has extended the information to be providedenrsection 4.9(a) to include
documentation demonstrating that Indicative Ac&&lsarges, or Interim Indicative
Charges (as applicable) satisfy the requiremesgeation 4.2(d) (see the new
subsection 4.9(a)(iii)). This will enable the AC@&assess whether ARTC has
complied with section 4.2(d) with regards to thp oa the annual price variation
when RAB is in a Pricing Zone is greater than tWBHREloor Limit.

A.2.13 Determination of efficient train configurati on/Indicative
Service (section 4.16)

A.2.13.1Indicative Service is the efficient train configuraion®*

The Indicative Service to be adopted by ARTC ursgetion 4 of the 2009 HVAU
(following approval by the ACCC) was intended totbe efficient train
configuration.

ARTC has made this clear in the 2010 HVAU and lea®at the steps it will take to
determine the Indicative Service in section 4.16¢ahe 2010 HVAU.

A.2.13.2Detailed process for determination of efficient tran configuration>*

In response to ACCC’s recommendation in the DraftiBion that an obligation on
ARTC to determine an efficient train configuratmrthin four years and that a
consultation process should be included in the 2008U, ARTC has proposed the
following steps for the determination of Indicati8ervice in section 4.16 of the 2010
HVAU:

= Within 12 months of ARTC being reasonably satistieat an efficient train
configuration has been accurately determined basedodelling by the HVCCC,
and in any event within four years of the commenrseinof the 2010 HVAU,
ARTC will submit the proposed characteristics @ thdicative service to the
ACCC for approval and for the 2010 HVAU to be vdrte take into account of
the proposed characteristics.

=  ARTC will also submit to the ACCC the proposed galive access charges for
the indicative service and supporting documentaiseation 4.16(d)).

® The consultation process between ARTC and HVCCG@eataermining the
characteristics of an efficient train configuratisrset out in Schedule F of the
2010 HVAU (section 4.16(a) and (c)). ARTC will ermdleur to agree the
characteristics proposed by HVCCC before submitiiregn to the ACCC.

= Characteristics put forward by ARTC and acceptetheyACCC will form the
Indicative Service and Indicative Access Chargéylwill apply in the year
immediately following the date the variation to 2@1L0 HVAU accepting the
Indicative Service and Indicative Access Chargesainto effect (section
4.16(e)).
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= Charges for Coal Access Rights for services ottem the Indicative Services will
be determined in accordance with the charge diffeaton characteristics set out
in section 4.14.

= |f the ACCC does not accept the characteristicdgnwiard by the ARTC, the
Interim Indicative Service and the Interim IndivatiAccess Charges will
continue.

ARTC’s view is that it is not necessary to provatilitional consultation steps that
the ACCC will follow. Consent for the variation Wile required from the ACCC and
the ACCC may invite public submissions in accor@awith section 44ZZBD of the
TPA.

ARTC submits that a dispute resolution mechanisith(WCCC arbitration) is not
required as the efficient train configuration onbmes into effect if it is accepted by
the ACCC.

A.2.13.3Impact on non-indicative (coal) service¥*

In relation to how an efficient train configuratiarill impact on the existing users of
the network and whether it will change the incesgiwof the existing access holders:

= During the interim period, the Interim Indicative@ess Prices for the two Interim
Indicative Services will, for each year followingetfirst calendar year, be
determined (on an annual basis) in accordanceSdgttedule 3 to the 2010 IAHA
and section 4.18 of the 2010 HVAU.

= Postinterim period, only access holders operatiegndicative Service will be
entitled to the Indicative Access Charges accepyetthie ACCC under section
4.16. Access holders with Coal Access Rights foinégrim Indicative Service
will not be entitled to the Indicative Access Chafgnless the service has been
accepted by ACCC as the Indicative Service) andgasawill be formulated in
accordance with the charge differentiation priregget out in section 4.14(a) of
the 2010 HVAU. In determining the charges for CAatess Rights using other
than the Indicative Service, ARTC will take intacaant the Indicative Access
Charges (section 4.14(a)(i)) and factors affec#ifiggiency such as the
consumption of track capacity and Coal Chain CapaCiharges for non-
Indicative Service will be expected to be highentlfior Indicative Service should
it consume more track capacity or Coal Chain Cdpaci

A.2.13.4Explicit power to reconfigure train configurations not appropriate3*

ARTC does not agree with the ACCC’s recommendétiah ARTC should have the
power to reconfigure access holders’ train confgjons if it would significantly
increase coal chain throughput. It finds the bn@adjing power to be inappropriate
and inconsistent with the ACCC'’s position on clai$el(b)(iii) of the 2009 IAHA,
which prior to the December 2009 IAHA amendmerigveéd ARTC to permanently
vary a Train Path on the grounds of maximisingube and reliability of the Network.

31 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qp. 23-24.
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A.2.14 New Interim Indicative Access Charges propos ed

Interim Indicative Access Charges (IIAC) for indlus in the 2010 HVAU has been
revised by ARTC as a reflection of recently avdegabformation on forecast coal
volume, budget information and improved networkcdiggion. Modelling is largely
identical to the 2009 IIAC and ARTC has provided fimancial model on a
confidential basis to the ACCC (Appendix 7). Thegwsed IIACs are intended to
apply as at the Commencement Date of the 2010 H\Ga\ering the period between
the Commencement Date and the end of 2010 shoil20thO0 HVAU be accepted in
2010. Future IIACs will be developed in accordamith the process provided in the
2010 HVAU3*

A.2.15 Provision of forecast information and volume s (section 4.18 &
4.19)

A.2.15.1Removing any information asymmetry**

ARTC submits that section 4.19 of the 2010 HVAUIwét out all the detailed
information that ARTC will provide to all accessltiers of Coal Access Rights on an
annual basis:

=  ARTC's forecast operating expenditure for eachhefriext ten years (section
4.19(a)(i));

=  ARTC's forecast capital expenditure for each ofrtle&t ten years (section
4.19(a)(ii));

= the aggregate contracted coal volume for eacheohéxt ten years (section
4.19(a)(iii)(A)); and

= the minimum aggregate contracted coal volume foh edi the next 10 years
(section 4.19(a)(iii)(B)).

ARTC submits that the information provided to atto&ss Holders will allow them to
ascertain the risk that their access charges woatdase in subsequent years should
other access holders with contracted coal termithatie access agreements early.

A.2.15.2Mitigates need for a price cap®

ARTC submits that the provision of section 4.19 oges any information asymmetry
between Access Holders and ARTC and therefore remthe need for a price cap.
Furthermore it submits that:

® Introducing a pricing cap is inconsistent with RE€G endorsement process.
ARTC'’s view is that the industry can either have #bility to determine ARTC'’s
capital expenditure or ARTC can retain control aadainty over its costs
including capital expenditure and the industry obatain the benefit of a price
cap.

33 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qp. 24-25.
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= Access Holders’ TOP commitments are not open erdbdir commitment does
not justify the introduction of a long term pricicgp.

= A pricing cap would also place the wrong incentisgesARTC and jeopardise
ARTC’s commitment to the creation of Additional Gafy if it is not certain that
ARTC will be able to recover the costs associatél the creation of Additional
Capacity through increased charges.

=  ARTC already faces significant constraints on isity to increase Indicative
Access Charges due to the application of the Gellimit and the application of
ACCC arbitration when two thirds of access holaispute the Indicative Access
Charges notified by ARTC.

A.2.16 Inclusion of System Assumptions (section 5.1 )%

ARTC submits that the definition of System Assurops in both the 2010 HVAU
and the 2010 IAHA protects ARTC from being forcatbiaccepting and applying
track related System Assumptions which it doesagoée with. Furthermore, ARTC
submits that it reserves the ability to determidéional track related System
Assumptions which may not be contained in the Sygissumptions document,
which are port centric and do not specifically itiigrthe track related assumptions
that need to be developed.

A.2.17 Review of mechanisms to identify and assign capacity losses
(section 5.9) 3%’

ARTC submits that it has strengthened the canaafigrocedure (now contained in
clause 11.6 of the 2010 IAHA).

In section 5.9 of the 2010 HVAU, ARTC proposesvighin 12 months of the
commencement of the 2010 HVAU, undertake a revitth@policy and processes
for identifying and allocating losses of Capacigysed by Access Holders and their
Operators and potential incentive mechanisms tonmse such losses where they
have a material impact on Capacity or Coal ChaipaCty or the Capacity
entitlements of Access Holders.

A.2.18 Extensions and connections (section 6.1)

A.2.18.1Amendments to section 6.1(b}*®

ARTC submits that it has made it clear in sectidi{l§ that the obligation on ARTC
to consent to a request for a connection in se@&itbfa) covers consent to the
construction of the Turnout and consent to the taoson of track on ARTC'’s
Hunter Valley corridor to the extent that this exassary to connect the Turnout to
the owner’s track, and provided the applicants egjte reasonable terms. This
obligation does not commit ARTC to construct treekron behalf of the applicant
and leaves open the possibility that either thdiegot or ARTC will be responsible
for the construction of the track.

346 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qp. 26-27.
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A.2.18.20ther amendments to section 6.1(f°

ARTC submits that to mitigate any ability for ARTE extract monopoly rents or
frustrate access, amendments to section 6.1(a3 giyparty seeking to build an
extension that must connect to the ARTC networka@ae in either accepting ARTC
terms and conditions for building and gaining asdesthat extension, or building the
extension itself and gaining access to ARTC lanluitd a Connection to ARTC’s
Network on reasonable terms and conditions.

A.2.19 Commercial viability test (section 6.2 and 6  .3)

A.2.19.1Greater specification of ‘commercial viability’ test>*°

ARTC submits that section 6.2(a)(i) sets out thga it will take into account in
determining whether a project is commercially véalThese criteria are objective
measurements which ARTC is to access accordinigstopinion’.

ARTC submits that it does not agree with ACCC’soramendation that ARTC
amend section 6.2(a)(i) (and section 6.3(b)(ip)ptovide that ARTC’s opinion is to
be ‘ARTC’s reasonable opinion’ because:

=  The criteria set out in section 6.2(a)(i) (and w&c6.3(b)(iii)) are objective
criteria;

=  ARTC's view could be trumped by an alternative viexpressed by another
party;

=  ARTC's decision should not be second guessed wihnd to assessing
commercial viability;

= Applicants have the option of funding Additionalgaaity themselves should
ARTC decide that the commercial viability critedaee not satisfied.

A.2.20 Creation of Additional Capacity >**
ARTC submits that Appendix 4 contains a flow clg@scribing the pathways and
options for creation of additional capacity in thetwork.

A.2.21 RCG consultation process (section 6.4)

A.2.21.1RCG control of timeframes and delivery of projects§®

ARTC submits that the 2010 HVAU makes it clear tih@ RCG will control the
timeframes for both consultation and approval ojguts and the delivery of projects.

® |n section 6.4(a)(iv), ARTC has made it clear tih&t stages of consultation set
out in section 6.4(c) to (g) will be followed extaphere the RCG consents to a
request by ARTC to adopt a modified consultatioocpss (which would be the

39 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@®. 29.
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case where ARTC considers that the process sat sattion 6.4 would
unjustifiably compromise the timely delivery of theoject).

= Concept assessment report provided by ARTC to @ Rnder section 6.4(d)(ii)
will now include indicative timeframes for the démement, through delivery of
the project (unless otherwise agreed upon by ARACthe RCG). ARTC will
seek endorsement of the concept assessment regrarttfe RCG, which will
include endorsement of the indicative timeframeseursubsection (iii).

=  Project assessment report provided by ARTC to & Rnder section
6.49f)(ii)(C) will incorporate a project scheduie¢luding time tolerances and
project management plan under section 6.4(f)(ijXEesetting out, among other
things, project phases, milestones, deliverabl&T @ will seek endorsement of
the project assessment report from the RCG, whithnelude endorsement of
the project schedule and these project phasesstomles and time tolerances.

A.2.21.2RCG membership rules®

ARTC set out in 6.4(b)(ii) of the 2010 HVAU changeshe membership of the RCG
aimed at ensuring the RCG membership will includepresentative from each of the
Pricing Zones.

The membership of the RCG set out in the 2010 HWAWinclude, one
representative of:

= each Access Holder who holds the largest volunmofracted coal GTK;

= any other Access Holder with more than 7% of caée coal GTK on the
Network, who is not already eligible to appoinegnesentative under sub-
section (A);

= all Access Holders with less than 7% of contracteal GTK on the Network;

= each Operator, in its capacity as an Operator, mithe than 10% of
contracted coal GTK on the Network (in a non-votagacity);

» the HVCCC (in a non-voting capacity).

ARTC notes that access holders having less thanf#ntracted coal GTK on the
Network will still have their interest represeniad/otes of the RCG, including
matters of Prudential expenditure. The member sgmiteng those access holders is
entitled and is expected to split its vote accagydmthe percentage of contracted coal
GTK held by each represented access holder.

As set out in its response to the Draft DecisioR,TJ& does not think it is appropriate
to include access holders of Non-Coal Access Rightise RCG. ARTC has make it
clear in section 6.4(c)(iv) that before finalisitige Hunter Valley Corridor Capacity
Strategy it will invite comments from non-coal azwhl users and will consider the
views submitted prior to finalising the strateg\R’AC has also clarified the steps it

33 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qp. 31-32.
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will go through in preparing the Corridor Capac8rategy in response to concerns
expressed by the ACCC in its Draft Decision.

A.2.21.3Clarification as to how voting entitlement is detemined®**

ARTC has proposed amendments to section 6.4(byg/)raroduced a new section
6.4(b)(vi) to clarify how it will determine votingntitlement in the RCG:

® |n assessing contracted coal GTK, ARTC will tak® iaccount all coal volumes
contracted by access holders for the current caleyshr and the next nine
calendar years.

= Under the new section 6.4(b)(vi), ARTC has resetheddiscretion to take into
account anticipated coal GTK which ARTC reasona@xyects to become
contracted coal GTK for any of the next ten yeansnediately following the
completion of the project.

ARTC submits that this discretion prevents existingl producers in the Hunter
Valley from holding up new projects aimed at pronglcapacity to new entrants.
However, ARTC acknowledge that this may cause aonae a new investment
endorsed by the RCG on the back of a potential aresxpanding access holders vote
may not see the expected volume eventuate. ARTIEV8 i that it is not required or
likely to commence a project until sufficient volamare committed, even if the
project has been endorsed.

A.2.21.4Clarification of treatment of variations to budget and timetable (section
6.4(g)(iii))**

ARTC submits that the reports provided by ARTChe RCG for endorsement at

various stages will include forecast budgets amelines for the project unless

otherwise agreed by ARTC and the RCG:

= Concept assessment report will include broad cighates and indicative
timeframes for the development, through consultesiod the delivery of the
project.

= Project feasibility report will identify the estineal project costs (+/- 20%), a
preliminary project management plan, initial estienaf timeline for milestones
and an outline of the Project Assessment stagadimgy an estimate of budget.

= Project assessment report will include a projedget (+/-10% or larger when
appropriate) and a project schedule, an estimaterdfngency (risk assessment,
cost analysis and basis for contingency), finarevaluation, including estimated
impact on access pricing, a developed project mamagt plan.

With regard to variations to the cost estimates@ogect schedule included in the
Concept Assessment and Project Feasibility rep&T,C submits that these will be
included in the RCG review of the project assessmeport.

%4 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@(. 32.
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ARTC submits that if a variation to the project gatlor schedule endorsed by the
RCG at the Project Assessment stage is found oprtdwairement step of the Project
Implementation stage, then ARTC may seek endorsefmeen the RCG for this
variation. ARTC may refer the matter to an indeparigexpert should RCG not
endorse the full amount of the variation.

ARTC has made it clear in section 6.4(g)(i)(F) tihatill proceed with a project
regardless of whether the independent expert detesnhe full cost confirmed by
ARTC as Prudent, having regard to the reasonaldesfebe variation to the project
schedule.

ARTC submits that it will have the opportunity tmpeed with the project by way of
open competitive tender if the cost determinednayihdependent expert is less than
the cost confirmed by ARTC, or if the variationth@ project schedule is determined
to be unreasonable. Under this approach ARTC kediévat the costs should be taken
as Prudent and included in the RAB, and changpsdject schedule should be
deemed to be reasonable. ARTC prefers the opeertapgproach to internal
evaluation or alliance as the former would inclmwaer cost and therefore ensures the
industry obtains a prudent cost. ARTC considers @ipproach appropriate as the
independent expert may use open tender processasparator when reaching a
decision on whether the costs are Prudent and esangroject schedule are
reasonable.

ARTC submits that progress reports submitted to REBCG meetings following

the commencement of the Project Implementationinglude ‘exceptions’ where the
project will deviate outside of its planned costrgnas or outside of the planned
timing tolerances, unless agreed otherwise. (Seéid(g)(iii)(B)(v)). In addition, it
may submit a revised costing or revised projecedale to the RCG for endorsement
if following the commencement of Project Impleméiaia ARTC identifies a

variation to the project budget or project sched@lhleady endorsed by RCG as part of
the Project Assessment report.

A.2.21.5Certainty of completion and timing incentives (sedbn 6.4(g)(i)(F}*°

ARTC has made amendments to section 6.4(g)(iiihef2010 HVAU to clarify the
obligations on ARTC to proceed with a project whiegre has been a variation to the
project budget or project schedule which has beeorsed by the RCG:

= where a variation to a project budget or projebesitile has been identified under
section 6.4(g)(iii)(C), ARTC will submit a revisewsting to the RCG but will
continue with implementation of the project whildecision from the RCG is
pending (section 6.4(g)(iii)(C)(1));

= where the RCG endorses less than the full variatidhe budget and project
schedule put forward by ARTC, ARTC may refer thdatarao an independent
expert and will continue with the project implemamin while a determination of
the independent expert is pending;
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= if the independent expert decides the full extdrthe variation to be taken is
Prudent or the variation to the project scheduleasonable, ARTC will continue
with project implementation (section 6.4(g)(iii)(€)).

ARTC submits that any expenditure incurred in auntig with a project while an
endorsement by the RCG or the independent exppending will be deemed a
Prudent direct cost to the project (section 6.4()¢)(vii)). Otherwise, ARTC would
not be prepared to continue construction if theas @ risk that ARTC’s expenditure
in continuing a project during the decision pendaegiod would not be deemed
Prudent.

ARTC believes it is important that additional inteas be provided for ARTC to
deliver a project on time and as such any financwsjs incurred during the period
between the actual delivery date and delivery datetbrsed by the RCG or
independent expert, as applicable, will not be &blee included in the RAB and
recovered by ARTC. ARTC submits that it should Ipetpenalised for any reasonably
unforseen delays beyond its control.

ARTC submits that although financing costs incumdledng delays is small compared
to the loss of volume and un-utilised investmentsther parts of the coal supply
chain, it considers its loss to represent amplackstive to ARTC in the context of
its own business and is more than commensuratewhigt would be expected given
the relativity of ARTC as an input to the coal slypghain, against the output of that
chain.

A.2.22 Performance measures (section 8 and schedule D)

A.2.22.1Schedule D of the 2010 HVAEF’

ARTC submits that section 1 of Schedule D contdiasvork KPIs, including both
coal specific and non specific metrics. ARTC haascted the responsibility for
performance in relation to the KPlIs, the reporfiggiuency and the reporting level.
In developing these KPIs, ARTC has taken into antou

= The other performance measures, incentives anddiatio obligations on
ARTC and access holders in the 2010 HVAU and tH®28HA.

= The additional reporting requirements on ARTC aiesf the 2010 HVAU and
in particular the Hunter Valley KPlIs included iretNSW Lease.

=  Performance measures reported by the HVCCC of tta¢ Chain and the
individual elements on of the coal chain.

®= The need for consistency with KPI reporting undher interstate Access
Undertaking.

® The need for consistency with ARTC’s internal KEporting.

®= The need to recognise the presence of applicalse®@yAssumptions.

%7 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@0p. 35.
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A.2.22.2Section 8.1 and 8.2 of the 2010 HVATF

ARTC submits that in section 8.1 of the 2010 HVAWas set out its reporting
obligations, the reporting frequency for each iathc and that ARTC will commence
reporting performance against each of these inolisdtllowing the completion of
the first full relevant period after the commencetd the 2010 HVAU.

In section 8.2 of the 2010 HVAU, ARTC has set asitobligations to negotiate KPIs
to be included in an access agreement and providenework for the selection of
the Agreement KPlIs.

A.2.22.3Section 8.3 of the 2010 HVAU and section 2 of Schdd D**°

ARTC submits that it has now included an obligatiocomply with the performance
incentive schemes included in section 2 of ScheDud@d is in the process of
developing those schemes further with a view tarftgathem included in the final
approved undertaking.

A.3 ARTC 2010 HVAU Submission (Explanatory guide
September 2010) — Key changes to the 2010 IAHA

A.3.1 Clarification of tolerance 3%

ARTC submits that it has changed the drafting ausk 3.1 to clarify tolerance as a
flexibility mechanism included to assist producersnanaging use of Coal Access
Rights where ships slip from one Allocation Perioé&nother.

A.3.2 Determination of Monthly Tolerance Cap (MTC) 3%

ARTC submits that amendments have been made teeci@ to provide a detailed
methodology as to how MTC is determined. The detié as follow:

= Step 1: ARTC will identify a target MTC for eachiéing Zone for each Contract
Year in the Hunter Valley Corridor Capacity Stratgugiblished in the previous
year after consultation with the RCG. The industily be able to fund Additional
Capacity to increase the level of tolerance avhélébthe system. The level of
TMTC reflects the amount of capacity that the iridus prepared to build to
provide for system flexibility to meet demand véoa and the maximum for each
Contract Year is 10%. Additional capacity in excec3$0% could still be
available for ad hoc usage.

= Step 2: ARTC will sculpt the TMTC for each monthtbé& Contract Year to
reflect the maintenance requirements in each mdm&. TMTC set out in the
Hunter Valley Corridor Capacity Strategy may reppon addition capacity to be
created by a project which has not yet been conmomed. If the project creating
the additional capacity for the purposes of toleeais delayed, ARTC will advise
the access holders of the revised MTC for thatiiRgiZone, prior to the
commencement of each month. ARTC will use reasenatleavours to publish

38 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@®. 36.
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the MTC by 30 September of the previous contraat yad in any event prior to
the commencement of the contract year for every geeept the first contract
year. ARTC will notify the access holder the MTQ &ach Pricing Zone in each
month prior to the commencement of the agreement.

A.3.3 Agreement KPIs 32

ARTC submits that the Agreement KPIs in clause 3rE3consistent with ARTC
objectives set out in Schedule D and section 8@®2010 HVAU. ARTC submits that
it will report performance against the Agreemenikiwithin a reasonable period
when requested by the access holder and ARTC we#itiwith the access holder
regularly to review performance against the Agrestrké®Is.

A.3.4 Ad Hoc Charge Rebate *%

ARTC submits that it has amended clause 5.4(l@R010 IAHA to provide an Ad
Hoc Charges rebate to an access holder, wheretlessaholder would not have used
its Annual Contracted Paths had those Ad Hoc Radhbeen made available. ARTC
has also made amendments to clause 5.4 (a) anfitfed 2010 IAHA to distinguish
between a rebate for TOP Charges and a rebatedfbto& Charges.

A.3.5 Extensions %

ARTC has removed clause 5.7 of the December 2088l response to the ACCC
request on the basis that extensions are not abwgréhe 2010 HVAU.

A.3.6 Discretion to waiver TOP Charges for Coal Acc  ess Rights for
track possessions 3%

ARTC submits it has amended clause 11.2 to remd¥%€QXs discretion to waive the
TOP charges for Coal Access Rights during tracls@esion for maintenance and
repairs, so it is consistent with ARTC’s contratmialigation to provide ACP to the
Access Holder in the Contract Year. ARTC submit$ratk possession for
maintenance will be taken into account in the ahscapting process and the impact
of any unplanned maintenance activity is contenepland remedied in the
application of the TUT and the Annual ReconciliatidRTC considers the option to
waive Charges as contemplated in clause 11.2(c)ddamireasonable in the case of
non-coal Access Rights, which are not covered utiageTUT and annual
reconciliation remedies.

A.3.7 Removal of paths for under-utilisation ~ 3®

ARTC submits that it has amended clause 11.4 i2@1® IAHA in line with the

ACCC consideration to strengthen the obligation®\RTC in the event of under-
utilisation. The amendment requires ARTC to reqtiestaccess holder to provide
reasons why it still has a sustained requiremanthi® path usages, where the number
of services operated on behalf of an access h@deziow the six month threshold.

%2 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@®. 38.
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A.3.8 Use of Non-Compliant Services 3¢’

ARTC has amended clause 11.5 in the 2010 IAHA ¢twide for temporary use of a
Non-Compliant Service or a permanent change t&#rgice Assumptions with
consent of the ARTC.

ARTC will not unreasonably withhold its consenthe temporary use of a Non-
Compliant Services or permanent variation of theviSe Assumptions in the
applicable Train Path Schedule, provided the adeelser provides ARTC with the
requisite notice and the operation of service moll have an impact on Coal Chain
Capacity, capacity of the Network or the capacititiement of another access
holder. ARTC is entitled to rely on the recommerata of the HYCCC on the
impact of Non-Compliant Services and may adjust TO&ges to reflect the
characteristics of the non-compliant services.

A.3.9 Cancellation of Services

A.3.9.1 Producer proposals®

ARTC submits that it has reviewed two proposalswtied by industry. The key
elements were as follows:

= Under both proposals, an access holder is onlytaldehedule a number of paths
up to its Scheduling Cap and they will consume lzeSualed Path if they use or
cancel one of their own paths or if the cancelfabbanother access holder’s
Scheduled Path was assigned to them.

= Under Proposal 1, cancellation or assignment @reellation does not consume
a BPU. ARTC may allow scheduling above the Scheduiap if there is no
impact on another access holder’s ability to scleedp to their Scheduling Cap
or to allow accumulation of a cargo at the port.

= Under Proposal 2, cancellation or assignment ofel&tion will consume an
access holder’s contractual entittement. ARTC nigg allow scheduling above
the Scheduling Cap where necessary to promoteffioeiet operation of the coal
chain or ARTC builds more capacity. This proposabsures ARTC'’s
performance by assessing whether ARTC allowed eesacholder to schedule
paths in excess of the sum of the Scheduling Cap.

A.3.9.2 Concerns with producer proposals®

ARTC submits there were a number of significantoawns regarding those
proposals:

= |nappropriate reliance on the current cancellaissignment procedure as
cancellation policy and process are subject to mggeeview. The assignment of
faults is not carried out by the HVCCC or an indegent arbiter, cancellation due
to multiple causes are hard to allocate, canceflatannot be assigned unless

%7 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qp. 40-41.
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agreed by the producer, such informal process leattorse trading” and does
not allow time for in-depth investigation.

® Increase the possibility of disputes as produocee& $0 avoid assignment of
cancellations.

= Provide inappropriate incentives to operators, Wiéad to a reluctance by
operators to cancel services or to delay makingel&ations.

= Fundamental misconception of tolerance by equdtiagvailability of tolerance
across the system with an individual entitlemertbterance each period.

= Allowing consumption up to the Scheduling Cap igsvarkable as there isn’t a
direct linear relationship between the number oicetlation and the number of
paths available on the Network

= Envisage that ARTC may allow an access holdertiedale paths above their
BPU despite this affects other access holders.

® Introduce additional monitoring tasks on ARTC and HVCCC and might create
potential for delay.

=  Proposed cap is very low, this disconnects the anpia cancellation from the
guarantining effect when the event causes morettharcancellations.

A.3.9.3 Key elements of clause 11°6’

®= The key elements of the proposal put forward by SRl clause 11.6 are:
®= Clause 11.6(a) and (b) capture direct and indoantellations
= Clause 11.6(a) relies on the assignment of carticellay the LRSG

= ARTC will rely on the HVCCC's advice as to whetliee cancellations have had
an impact on track capacity, Coal Chain Capacithercontractual entitlement of
another access holder.

®=  The maximum number of paths that ARTC is able toaee from access holders
in respect of any one event is two.

A.3.10 Assignment, novation and ability to terminat e on expiry NSW
Lease®"*

ARTC submits that it does not consider the right the Access Holders could
terminate the agreement if the NSW Lease endspoppate as ARTC has an
obligation under the NSW Lease to include withinA®®TC Agreements a right for
the Lessor to require the novation of the AHAshat éxpiration in such
circumstances.

370 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qpp. 44-45.
371 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@(. 45.
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A.3.11 Trading

ARTC does not consider the proposed amendmenatsel16.2 in response to the
Draft Decision is appropriate as most types ofdfawrs are covered separately in
clause 16.3 and 16.4 of the 2010 IAHA and the tragsfer that may not be covered
is an assignment or novation of the entire agre¢ienah ARTC believes it should
have discretion in relation to consent to suctaadfer’’?

ARTC submits that it has proposed a number of amemds in response to the Draft
Decision to address concerns regarding the trgaliogsions in clause 16.4-16.8 of
the IAHA:®"

=  ARTC has made changes to clause 16.4(d) thatlinailunreasonably refuse its
consent to a non-safe harbour trade provided ibsaertain that the trade will not
have an impact on capacity, coal chain capacith@ccapacity entittiement of
another access holder and ARTC will use reasoratdeavours to inform the
HVCCC of its decision within two weeks of beingonfned of a trade.

=  ARTC has made amendments to clause 16.4 to ctaatya trade must be for an
unconditional BPU in the relevant Contract Yeafalbwithin the safe harbour
provisions and that the trading provisions applinternal trading between load
points of the one access holder.

=  ARTC has amended clause 16.5 to clarify that settgzhth will be deemed to be
used by the former access holder and will therefioteconsume new access
holder's BPU.

= ARTC has clarified the drafting in clause 16.6(&ttan access holder may use
Capacity Trading System (CTS) to identify countetipa to a trade of track
capacity. ARTC submits that it will consider akdies of track capacity notified
by the administrator of the CTS and inform the GNtBninistrator of whether or
not the trade is a safe-harbour trade.

=  ARTC has amended clause 16.6(c) to make it mand&oARTC to consider
the HVCCC's view on the impact of a trade of Cohh{ Capacity and the
Capacity entitlement of other access holders.

= ARTC submits it has made a commitment to reduceithetable to make a
decision for non-safe harbour trade in clause &§.8(

A.3.12 True-up test

A.3.12.1Provision of TUT information "

ARTC submits that it has amended clause 2.6 toigeayreater transparency by
committing to publish the result of each systemenldJT carried out throughout the
year on its website, as well as notify the Accesider of any rebate accruing to that
Access Holder throughout the year.

372 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@(. 46.
373 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qp. 46-48.
374 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@. 49.

81



A.3.12.2Treatment of tolerance’™

ARTC submits that the purpose of Tolerance is @hénthe access holder to adjust
its contracted path usages from one period to é&xg nather than providing additional
path usages to top up the annual contracted reqgeire Therefore, ARTC does not
consider it is appropriate for an access holdéetentitled to a rebated under the
TUT if it did not receive its share of the MTC.

A.3.12.3Definition of NPC*"®

ARTC submits that it has clarified NPC and how il we determined in Schedule 2
of the 2010 IAHA. ARTC defines NPC as a functiomadasure of the number of coal
paths that a Pricing Zone is capable of providing particular Period and this
measure will be determined prior to the commencérkthe relevant Contract Year,
following consultation with the HYCCC. ARTC setgrovision to adjust NPC during
a year to reflect changes to the delivery of capamipansion that may arise during
that year.

ARTC submits it will assess the number of Functi®®aal Paths available in each
Pricing Zone that is capable of providing on theuasption that the Network was
only used for Coal Trains at a particular pointhat Pricing Zone.

A.3.12.4Application of TUT*"*

ARTC will compare predetermined NPC with TPR focke&ricing Zone for each
month. ARTC would have failed the TUT for that Rrgc Zone for that month if the
TPR is greater than the NPC.

TPR is calculated as the sum of:

= aggregated BPU for all monthly producers

= MTC

= Ad Hoc and other relevant Path Usages for Coaldrai

= Path usage consumption due to utilisation by noaltCrains
= |esser of actual vs. forecast system losses by pHrées

= actual maintenance requirements

=  ARTC's actual system losses

= and subtract those paths that were not made alealbgbARTC due to
Availability Exceptions

37> ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qp. 49-51.
376 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@(. 52.
377 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qp. 53-56.
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ARTC will rebate TOP Charges to the Access Hol@ersvalent to the size of the
Access Holders’ shortfall against BPU and Acceskléts who have used their total
BPU are not entitled to a rebate.

A.3.13 Interpretation of Tier 1 mandatory provision  s3®

ARTC submits that it has amended clause 1.5 toesddhe ACCC'’s concern that
negotiations could result in Access Agreementsftigtrate the objectives of
alignment and the long term solution. ARTC subroigsise 1.5 of the 2010 IAHA
provides that a Tier 1 provision will have priorityer any other provision and will be
interpreted by reference to the objectives of hE2HVAU.

A.3.14 Train Path Schedule 3"°

ARTC recognises that its obligation to commit tevreapacity once it enters into an
access holder agreement to construct this new tgplaocwever ARTC submits there
may be occasions where it is inappropriate that B®€ bound to construct this new
capacity and ARTC should not be obliged to constitue listed project at a loss.

ARTC submits that it has amended clause 4.3(byduighe that if a project is not
commercially viable, then ARTC will be requireddfier the access holder the
opportunity to self fund the project. If the acchstder makes a capital contribution,
equitable treatment of capital contribution in gat6.2(f) of the 2010 applies. ARTC
also submits that it will enter into good faith négtions with the access holder to
arrange alternative funding if the access holdesdmwt want to self fund the project.

A.4  Appendix 2 — ARTC revised remaining mine life
estimate

A.4.1 Processes and Assumptions %

ARTC submits that it has made every effort to dsghlORC compliant 1 July 2008
marketable reserves for each mine. ARTC applieddat@ving method where it has
been unable to establish a figure:

= Where reserves information was established, buitmaoketable reserves, ARTC
has assumed this higher total reserves figure.

=  Where ARTC has been unable to establish reserf@sriation, but resources
information is available, ARTC has applied a unfic80% resource to reserves
conversion factor.

® In cases if marketable reserves information wag awmhilable for 31 December
2008, ARTC has added back tonnage based on atprofractual 2008
production from ARTC records.

378 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@®. 56.

379 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@Qp. 56-57.
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In relation to new mines that are not yet in prdgug ARTC has proposed to
continue with past practice to assume the minedeifinitely come into production in
less than 5 years.

ARTC submits that it has noted the ACCC’s concams proposes to apply a single
RAB and Rate of Return for the Hunter Valley coetwork.

A.4.2 Reserves comparison with MJA assessment 3!

ARTC notes that MJA and the NSWMC have identifiatlanber of mines that are
still undergoing exploration, which were excludadhe Booz assessment, however
ARTC has taken a conservative approach of assusuiclg prospects will become
productive before 2014 and therefore have beended. ARTC’s revised estimate in
the 2010 HVAU is 12% greater than what was propaséde 2009 HVAU.

A.4.3 Treatment of mine production forecasts 3%

ARTC submits that is has updated the original fas¢xin the Booz assessment with
more recent production forecasts that are clodajped to future capacity allocations
at the port.

A.4.4 Treatment of domestic coal and coal transport ed to other
locations 3%

ARTC submits that in its Mine Life Calculation Spdsheet, it has separately
estimated production for domestic coal and coahgoo locations other than
Newcastle. ARTC proposes to compare export mindymtion, where the impact of
domestic and other coal has been removed agaipglysthain constraint, which it
believes would address the ACCC's concern in tredtMecision.

A.4.5 Treatment of supply chain constraints %

ARTC submits its Capacity Strategy is designedisuee that track capacity remains
higher than port capacity. ARTC has revised pradacind capacity assumptions and
adapted a more valid comparison with port capahbiy that used in the Booz
assessment.

A.4.6 Revised average remaining mine life  %°

ARTC now proposes a revised estimate of remainimgeife for the Hunter Valley
coal network of 22 years to apply in 2010.

A.5 Appendix 3 — ARTC revised Rate of Return
proposal

In response to the ACCC Draft Decision, ARTC pragsoa revised pre-tax real
WACC of 9.16 per cefit®, based on the following revised parameters:

31 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@p Appendix 2,] , pp. 9-15.
32 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@p Appendix 2,], pp.15-16.
33 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet @ Appendix 2,], pp.16-17.
34 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet @ Appendix 2,], pp.17-20.
35 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet @0 Appendix 2,], p. 20.
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A.5.1 Risk free rate %%’

ARTC submits that it has addressed the ACCC’s aonlog proposing a risk free rate
that excludes the ‘convenience yield'.

A.5.2 Cost of Debt %8

ARTC proposes to linear extrapolate a 10 year B&B based on the difference
between the 5 year rate and the 7 year rate argidsoa this as the best, most certain
available proxy.

A.5.3 Debt Issuance Costs 3%°

ARTC submit that it proposes to use debt raisirgjof 9.5 basis points per annum
consistent with the ACCC recommendation in the OBafcision.

A.5.4 Asset Beta 3°

ARTC does not agree with the ACCC's view in the fDEzecision that there are lots
of factors to substantially mitigate ARTC’s stramglirisk:

=  ARTC does not consider current spot prices progitieinformation regarding the
long term outlook for the coal market and submiitsctural change could occur
in response to climate change initiatives.

= ARTC submits that Access Seekers who provide comgrhary investments are
able to seek much higher returns for this addiliois&, whilst ARTC's return is
regulated.

= ARTC believes that being able to incorporate capitgenditure in the RAB,
having TOP contracts and loss capitalisation dognatrantee recovery, unless
coal volumes and access pricing are such that getkrevenue is sufficient.

=  ARTC does not believe that remaining mine life basn estimated
conservatively even though the estimate is lowan tihe current value under the
NSWRAU.

ARTC does not consider that the ACCC setting oétlssta is conservative and
proposes to include an asset beta of 0.55 forduhegse of estimating Rate of Return.

A.5.5 Equity Issuance Costs 3%

ARTC submits that it proposes to include an equatging cost of 3 per cent of the
minimum external equity capital required in itsicéiews.

36 ARTC, Hunter Valley Access Undertaking - Explanatory @ui8eptember 2010j September

2010,[ Appendix 3,] p.27.
37 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@p Appendix 3,] p.16.
38 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@p Appendix 3,] pp.16-17.
39 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@p Appendix 3,] p.17.
390 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet @ Appendix 3,] pp.17-19
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A.5.6 Market Risk Premium 3%

ARTC does not consider that global financial masletve recovered to a level of
substantial stability, therefore ARTC proposesitdude a MRP of 6.5% for the
purpose of estimating Rate of Return.

A.5.7 Capital Structure and Gearing %3

ARTC proposes to use a debt to equity ratio of p2iscent.

A.5.8 Imputation Factor 3%

ARTC considers that there is substantial uncestaatrounding what is the correct
value of gamma and proposes to use a gamma valu,ofhich is consistent with
the value used in ARTC's Interstate Network.

A.6 Appendix 5 — Transition of regulatory
arrangements

A.6.1 Aspects of annual compliance assessment creat ing issues
that may require transitioning arrangements ~ %°

ARTC submits that the NSWRAU and HVAU cover slightlifferent network, the
differences largely lie around those parts of thwtdr Valley coal network that are
currently unconstrained, thus the implicationddigely around RAB and RAB Floor
Limit Roll Forward.

ARTC recognises that the current annual compliamcker the NSWRAU is based
around a financial year whilst annual compliancdasrthe HVAU is proposed to be
based around a calendar year. ARTC submits somedbmdustry consultation may
be required to achieve alignment and should mirgraisy financial outcomes.

ARTC submits that aligning the timing of transititmthe timing of ARTC'’s internal
financial and operational reporting will resultbanefits to ARTC and the industry,
by way of reduced compliance cost.

ARTC submits other issues to be addressed in wadded respective RAB roll
forwards during transition include:

=  CPI —clearly transition aligned to a quarter df lg@aar would simplify the CPI
component of RAB roll forward.

= Capital Expenditure — it would seem reasonabladtude all capital expenditure
associated with projects commissioned in the campé period in the RAB roll
forward for that compliance period.

392 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@p Appendix 3,] p.20.

393 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@p Appendix 3,] p.21.

394 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet @0 Appendix 3,] p.21.

3% ARTC, Hunter Valley Access Undertaking - Explanatory @uiSeptember 2010§ September
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= Depreciation — depreciation included in the anfR@B roll forward is calculated
on the basis of the current carrying RAB valuessfats at the start of the
compliance period and the life of the assets #seatompliance year.

= Treatment of ‘deeming’: deeming of commissioningafjects is
currently incorporated in NSWRAU and HVAU to sinfgli
calculation. Deeming would suggest that no deptieciahould be
included in the pre transition RAB roll forward, ik 100 per cent of
depreciation should be included in the post traomsiRAB roll forward
for assets commissioned in that compliance period

= Alternative approach: while deeming simplifies cddtion,
depreciation could be more robustly determinedusy ¢alculating
depreciation in relation to each project basedcheretctual date of
commissioning of the project and using an estimaeconomic life
from the actual date of commissioning of the prbjec

= Return - return to be included in the regulatorgtdmase is based on the average
value of the starting and ending RABSs for the caame year under both the
NSWRAU and HVAU, this approach is underpinned byaasumption that
CAPEX is incurred evenly throughout the compliagear. While averaging
value simplifies calculation, ARTC submits thaturet could be more robustly
determined by just calculating return in relatioreaich project based on the actual
date of commissioning of the project.

A.6.2 Proposal for transitioning 3%

ARTC'’s proposal for transition of regulatory arrengents from NSWRAU to the
2010 HVAU are as follow:

=  Pre-transition compliance assessment

= Compliance will be assessed over the 1 July 20B1 tbecember
2010 period.

= The assessment will be undertaken by IPART and Gange will be
assessed in accordance with the NSWRAU.

=  ARTC will submit to IPART by 30 April 2011, in respt of the
compliance period in accordance with Schedule 3€&l& of the
NSWRAU.

= Post-transition compliance assessment

= Compliance will be assessed over the 1 January 031 December
2011 period.

= The assessment will be undertaken by the ACCC angpkance will
be assessed in accordance with the HVAU.

39 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet @0 Appendix 5,] pp.77-82.
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=  ARTC will submit to the ACCC by 30 April 2010 docemtation in
accordance with section 4.9 of the HVAU.

=  ARTC will submit documentation detailing the inltismlue of the
RAB and RAB Floor Limit in relation to other segnien

A.7 Appendix 6 — Pricing Zone 3 Price Cap proposal

ARTC submits that it has utilised a 10 year foreocasdel to determine a reasonable
price cap for Pricing Zone ! Based on this modelling and assuming price ine®as
each year based on CPI forecast, ARTC submitstthatuld reach a break-even
point in Pricing Zone 3 in 2013 and a recovery @vpous capitalised losses 2 years
later in 2015°%° ARTC considers that a 40% loss of volume woulddasonably
representative of the closure of one of the langies in Pricing Zone 3.In such
circumstances, ARTC considers a 25% price cap waydcesent a reasonable
balance of interests between ARTC and Pricing Zbpeducers where the risks to
ARTC associated with a delay in long term full eaamc cost recovery is not
intolerable as is any price uncertainty for Zoner&ducers>®

A.8 Appendix 7 — ARTC revised Interim Indicative
Access Charges

ARTC has attached its proposed 2010 IIACs in thgeadix. ARTC submits that its
approach to develop the 2010 pricing is similathit used in the past in order to
determine whether revenue collected, which is basegricing and volumes satisfies
the ceiling test®

ARTC submits its cost base, giving rise to a cgilievenue limit, consists of
maintenance expenditure, network control and temhmmanagement, an allocation of
asset management and corporate overhedelseciation based on proposed
remaining mine life estimates, and a return ontadsesed on proposed asset
valuation and proposed rate of return. ARTC beketds approach is not
significantly different from that currently useddemonstrate compliance with the
ceiling under the NSWRAU, differences arising frime proposed Pricing Principles

include:*°*

® The introduction of 3 Pricing Zones.
®=  The inclusion of infrastructure between Dartbroadkerand The Gap.

= The exclusion of Segments included in the IPARTIw@aton but not included in
the HVAU Network.

®  The specification of two part prices variable arfPT

397 ARTC, Hunter Valley Access Undertaking - Explanatory @ui8eptember 2010j September
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ARTC submits that loss capitalisation would haveldirect bearing on the pricing
outcomes as Pricing Zone 1 and 2 form the ConstdalNetwork, whilst loss
capitalisation is more relevant in Pricing Zonel3eve revenue remains well below a
building blocks ceiling and has little bearing dwe pricing decision for coal in that
Pricing Zone in the calculation of the 1IACs forIf°* However, ARTC proposes to
incorporate the loss capitalisation approach feetsoll forward in developing a
financial model supporting its 2011 asset roll fardvzand ceiling test compliance
submission to the ACCC in early 204%.

A.9 ARTC submission in response to ACCC
consultation paper

A.9.1 Treatment of asset disposals in RAB roll forw  ard**

ARTC submits that the write-down of assets dispadeas a result of asset
replacement is consistent with standard accoumtiagtice and is consistent with the
current practice in the NSWRAU.

A.9.2 Performance Measurement and Incentives  *%®

ARTC submits that the development of incentive na@itm is largely in response to
the concern raised by the ACCC in the Draft Deaiglat there is an absence of
balancing mechanisms to positively incentivise AR®@nvest in and maximise
utilisation of the Hunter Valley coal network.

ARTC proposes some options to address the ACCGCeconimcluding:

= A mechanism to positively incentivise ARTC to maepacity, in excess of that
contracted and available to users and balancingebative incentives arising
under the TUT

®= A mechanism to incentivise ARTC to improve produtyi by enabling ARTC to
capture any benefits for delivering services atsbslow pre-agreed benchmarks;
and

= Permitting ARTC to earn an increment on the regalaeturn where it met agreed
benchmarks in relation to KPIs

ARTC submits that it intends to release a discuspaper in relation to positive
incentive mechanisms to stakeholders in order taiolviews, and subsequently
inform ARTC in the development of mechanisms that/ie incorporated in the
2010 HVAU.

402 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@p Appendix 7,] p. 4.

403 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@p Appendix 7,] p. 5.

404 ARTC, Australian Rail Track Corporation Ltd — ARTC Huntéalley Coal network Access
Undertaking — Response to ACCC Consultation Pap@iOctober 2010, pp. 1-2.

405 ARTC, Submission in Response to ACCC Consultafiaper, 18 October 2010, pp. 2-4.
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A.9.3 Measures for non-coal access “%°

ARTC submits that it has further clarified and iroyed certainty for non coal users
by specifically prescribing those aspects of théidative Interstate Access
Agreement that would vary to address the partictil@umstances of the Hunter
Valley. ARTC has amended section 3.14 of the 20¥@ U to define the network
covered by the Access Agreement as the Networlesuty) this undertaking and
incorporate those provisions as Tier 1 Non CoaViBrons in Schedule A:2.

406 ARTC, Submission in Response to ACCC Consultafiaper, 18 October 2010, pp. 4-5.
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Appendix 2: Submissions from Third Parties

This Appendix summarises submissions received frarties other than ARTC in
relation to the ACCC’s March 2010 Draft DecisiordakRTC’s proposed 2010
HVAU.

The ACCC has had regard to these submissionsnmirigrits views on the proposed
2010 HVAU as set out in the body of the Positiopdta

A.10 Submissions post March 2010 Draft Decision

A.10.1 Anglo American Metallurgical Coal Pty Ltd (3 1 March 2010)

A.10.1.1Term of the IAHA

Anglo Coal submitted that the term of the agreesdoes not have the flexibility for
parties to negotiate matters to reflect their eitstance4®’ Anglo Coal submitted
that ARTC is not obliged to offer indicative termesan Access Holder for a shorter
period than the proscribed teffff. The effect of the imposition of long term contsac
on coal producers is to require those producebe&w a disproportionate risk for
access to existing infrastructuf€ The commercial terms upon which Anglo is
provided access to train paths should be no diffeethose offered to another coal
producer whose mine life currently exceeds 10 yaadsthe [2009] IAHA should be
amended to allow for indicative access prices toffered for the lesser of a 10 year

fixed term or life of miné*°

A.10.1.2Network Transit Management

Anglo Coal submits that the tolerance provisiontha 24 December IAHA should
include a requirement to agree appropriate amentnerthe tolerance provisiofis.

Anglo Coal supports the ACCC'’s proposal to incltitke provisions relating to the
management of capacity in the HVAU. Further, togkeent that these provisions are
includgflzin the HVAU then the content of those smns should be reflected in the
IAHA.

Anglo Coal submitted that the 24 December IAHA dddae amended to delete the
inclusion of ‘matters which arise due to the negtige of ARTC or breach of the
agreement’ as an Availability Exception, as thesdtens are adequately addressed by
the force majeure provisiofi§®

Anglo Coal notes that ARTC can at its discretionwedhe TOP charges when the
Network is closed for repairs, maintenance or ugigigaof the Network. Anglo Coal

97 Anglo Coal, Submission to the ACCC regarding its Draft DecisionAustralian Rail Track
Corporation Ltd’s Hunter Valley Coal Network Accéssdertaking dated 5 March 20181
March 2010, p. 1.

%8 Anglo Coal, Submission on ACCC Draft Decision,arch 2010,

99" Anglo Coal, Submission on ACCC Draft Decision,Narch 2010,

10" Anglo Coal, Submission on ACCC Draft Decision,arch 2010,

“1 Anglo Coal, Submission on ACCC Draft Decision,N4rch 2010,

“12 Anglo Coal, Submission on ACCC Draft Decision,Narch 2010,

3 Anglo Coal, Submission on ACCC Draft Decision,N4rch 2010,
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submitilahat the provision should be amended ®Abcess Holder will not be liable
to pay’.

Anglo Coal understands that ARTC can regulateeh®s and conditions upon which
a third party undertakes Third Party Works othantiwhere access by a third party
was a statutory or other legal rigfit. ARTC should be obliged to take reasonable
steps to minimise disruption as a result of Thiadty?Works, regardless of whether
the access is by a third party with a statutorgtber legal right of acce$%®

A.10.1.3Capacity resumption

Anglo submits that ‘the most appropriate approactafpacity resumption is the
position agreed between ARTC and coal producersandut in clauses 11.4(a) — (e)
of the 24 December IAHA.

Anglo submits that the this position ‘as reflectedlauses 11.4(a) — (e) of the 24
December IAHA provides appropriate incentives fremmaller coal producers to ‘use
or lose’ capacity as well as safeguards to prgiesducers from fluctuations in
production or market demand. It is important folafler coal producers such as
Anglo to have a quarterly allocation and to nobaudtically lose train paths if their
quarterly allocations are not met in one perigt.’

Anglo notes that it ‘understands the ACCC'’s consenrrelation to efficiency’ but
submits that ‘certainty of contractual positioregsential for coal producers and in
particular smaller producers. The level of flextlgiinherent in the position agreed
between ARTC and coal producers and reflectedar2thDecember IAHA is
especially important in circumstances where thezdang term contract as the loss of
train paths may have significant commercial conseqgas.**®

Anglo notes that it ‘makes no comment on the appaitgness of the capacity
resumption provisions for larger coal producefs.’

A.10.2 Asciano Ltd (31 March 2010)

A.10.2.1Determining efficient train configuration

Asciano submits modelling showing that smallemsaare less efficient than large
trains, do not incur lower maintenance costs, aatllonger trains meet all section
times??° Asciano also submits that it should take “nowhezar the five years
claimed by ARTC” to determine the efficient traionéiguration.

A.10.2.2Pricing Parity and the Interim Period

Asciano recommends the use of “glide paths” toditeon from the current pricing
structure to the final Indicative Service structusgher than an interim period of five

4" Anglo Coal, Submission on ACCC Draft Decision,Narch 2010, p. 4.
15 Anglo Coal, Submission on ACCC Draft Decision,Narch 2010, p. 5.
1% Anglo Coal, Submission on ACCC Draft Decision,Narch 2010, p. 5.
17 Anglo Coal, Submission on ACCC Draft Decision,Narch 2010, p. 5.
18 Anglo Coal, Submission on ACCC Draft Decision,Narch 2010, p. 5.
19 Anglo Coal, Submission on ACCC Draft Decision,Narch 2010, p. 5.
420 Asciano,Submission to the ACCC - ARTC 2009 Draft Hunteteyahccess Undertaking -
Response to the ACCC Draft Decisi®ublic Version, 31 March 2010, p. 14
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years. Asciano does not agree that the ACCC shwridur public commitments
made by ARTC??

A.10.2.3GTK pricing

Asciano considers pricing based on GTKs to be ingpyate, and suggests that they
and others may respond by running shorter tf&fns.

A.10.2.4Powers to reconfigure train paths

Asciano submits that ARTC should have the poweetonfigure train paths to
maximise coal chain capacity regardless whetheeguamties are made worse &f.

A.10.2.5Recognition of non-coal access seekers

Asciano submitted, consistent with the ACCC’s pnahiary view, that there should
be greater recognition of non-coal services udiegHunter Valley Network**

A.10.2.6Supportive of aspects of Draft Decision

Asciano strongly supported the ACCC Draft Decigiistussion and
recommendations with respect to:

= amending the prudential requirements in the 200AHYV

= requiring a more explicit recognition of the norateervices using the Hunter
Valley network?®

A.10.2.7Domestic coal access

Asciano submitted that the focus of the 2009 HVAld ¢he ACCC'’s Draft Decision
has been export coal access, and that to some elteestic coal access has been
marginalised?®

Asciano submitted that the following issues relatio domestic coal access need to
be addressed:

= ‘domestic coal access users are less able to patis as typically they
each have unigue destinations, and this in turn enegte issues with
meeting take or pay provisions as trading patin®isa readily available
option as there is no trading counterparty;

= domestic coal users may have different coal usagienps such that the
current provisions for resumption of unused pathy tve problematic as
usage may vary; and

= domestic coal users may have different contradting frames such that
the ten year take or pay contract time frames aged for the Access

2L Asciano, Response to ACCC Draft Decision, 31 Ma&@10, pp. 8-9
22 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 10, 17
23 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 18.

424 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 19.

42> Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 19.

426 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 21.
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Holder Agreements may not align with the commersialations and time
frames of domestic coal usef$’.

A.10.2.8Transitional arrangements

Asciano submitted that it remained concerned taf009 HVAU's lack of
transitional arrangements creates potential foertainty and dela§?®

A.10.2.9Preparation of Indicative Access Proposal

Asciano was concerned that there remains ‘an uon@aéy long time period, being
sixty business days, [for ARTC] to provide an Iradice Access Propos#l’

A.10.2.10 Shortfall in Existing Capacity

Asciano submitted that it ‘is concerned with thdigbof ARTC to use discretion
rather than contractual obligations to allocateac#ty for short term shortfalls in
capacity.**

Asciano noted that this ‘concern has been larggbcted by the ACC@s the ACCC
argues that the purpose ... section 5.3(a) (i rovide ARTC with flexibility
when reallocating capacity in response to a skeom shortfall. The ACCC also
recommends that the ARTC amend the Access Undegaki that the rationale and
need for this flexibility is clear*®!

Asciano submitted that it ‘welcomes the ACCC regrnent for clarification but
continues to have concerns with the level of ART€Ertion’ and ‘believes at a
minimum that in all instances where ARTC is explycallowed to use discretion, the
use of ARTC'’s discretion must be justified in wrgiby reference to objective criteria
and reasonablenes§?

A.10.2.11 Train Path Variations

Asciano noted that section *11.1(b)(iii)(c) of thReHA currently indicates that access
holders cannot withhold consent to a request by BRI permanent variations to

their train paths**®

Asciano also noted that the ‘ACCC'’s preliminarywies that the specific
circumstances under which ARTC will use this praonsneed to be further set out by
ARTC’ and submitted that while it ‘welcomes the AC@osition, it believes that the
final position should limit ARTC’s discretion intaling access holders rights, and
any use of this discretion should be justified lyjustified by reference to objective
criteria and reasonablenes$”

27 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 21.
%8 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 22.
29 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 19.
30 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 20.
3L Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 20.
432 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 20.
433 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 25.
434 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 25.
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A.10.2.12 Agreement

Asciano submitted that it had strong concerns WiehACCC position that it was not
necessary for the ACCC to provide a comprehengtrefsamendments in relation to
concerns raised with the 2009 IAHA given the inth@nature of the agreements
and the negotiation provisions in the Access Uradtémg*>® It submitted that the
ACCC should prescribe amendments to agreement iditéin simply commerit®
Asciano have concerns that ‘negotiation with a npatist [...] is unlikely to be
productive’ and that ‘ARTC has previously demoristlereluctance to negotiate
away from indicative agreements which passed thr@ugegulatory proces$®’

Asciano submitted that it agrees with the ACCCwavihat it is not excessive to
terminate all agreements if one is terminated. H@anehe ACCC needs to be more
definitive in its Final Decision and each OSA shibsiand alon&®® Asciano
submitted that the ACCC'’s Final Decision shouldchii@e definitive in requiring
reciprocityof reports between ARTC and the Operator in theewskan Incident?*

Asciano submitted that it believes that the IAHAIEDSA should place explicit
obligations on ARTC to maintain the netwdfR The ACCC has mentioned but not
commented on this aspect in the Draft Deciétn.

Asciano submitted that it strongly supports the AZCDraft Decisions and
recommendations with respect to:

= Clarifying the 2009 IAHA'’s liability and indemnitsegime to ensure a balanced
approach**?

= Clarifying the position with regard to the Accessldters liability for incidents in
the limited indemnity provision§?

= Clarifying that the liability and indemnity reginie the 2009 IAHA should reflect
the tripartite nature of the agreemefits;

» Addressing provisions in the agreements relatirfinancial viability*
» Clarifying that ARTC audits are at ARTC'’s own casid risk?*°

= Addressing the assignment and novation provisioradlow a more balanced
approacH’

43> Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 22.
43¢ Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 5.
437 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 22.
438 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 26.
439 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 24.
40 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 26.
41 ACCC,Australian Rail Track Corporation Limited — Huntéalley Coal Network Access
Undertaking Draft Decision5 March 2010, p. 233.

42 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 23.
43 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 23.
44 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 23.
4> Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 23.
446 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 26.
47 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 25.
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= Addressing the involvement of the Operator in negjoins regarding variation of
an agreemerit®

Asciano submitted that the ACCC did not addressatserns in relation to:

= the definition of ‘Solvent’ in the 2009 OSA whichquires a demonstration of
solvency for 5 years; a period of two to three géamore appropriaté?

® jtis not clear why the warranty that the Accessddoread and agree to each
OSA in 2009 IAHA 4.3(b) is needed given the requeat that the Access Holder
endorse an OSA* and

=  revisions were made to the OSA (clause 5.2(g)yawide for notice to access
holders and operators and a best endeavours movsprovide an alternative
train path. Asciano submitted that the use of badeavours terminology is
inappropriate and ARTC should be under an absoloiigation to advise
Operators of the details of incidefi?s.

A.10.2.13 Network Transit Management

Asciano remained concerned that the NMPs propoge&RI C would be unable to
manage the Hunter Valley coal network. Asciano gtteohthat the emphasis on on-
time running is inconsistent with the primary objee of sequencing trains delivering
from mines to port&>* Asciano submitted that while it is aware that H8W Lease
does not make provision for the Network Managenkeimtciples (NMPs) to be
altered, the set of alternate NMPs submitted preshjoby Asciano would not
necessarily negatively impact on ARTC’s complianti the NSW Lease and
should be adopted where they are not inconsist&i¢here the alternate NMPs are
incompatible with the lease, consideration sho@djiven to amending the lea58é.

Asciano was concerned that the preservation ofdutain paths for passenger
priority in the IAHA and OSA will reduce capacitp@ seeks an indication that the
preservation of future train paths will not redee@acity’>> Asciano suggested that
the preservation of future train paths should blregsed more directly by the ACCC
in its Final Decision.

Asciano strongly supported the ACCC’s Draft Deaisamd recommendations with
respect to:

= Addressing the clauses in the 2009 OSA relatinthamges to Codes of Practice
and communication equipment so that there is aigatiyn on the part of the
ACCC to consult with affected Operatdr§.

48 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 25.
49 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 27.
50 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 27.
5L Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 27.
%52 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 25.
%53 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 20.
44 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 20.
455 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 25.
456 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 24.

96



= Addressing the balance of the risks, liabilitied aegligence of ARTC and the
Operator when removing rolling stock from the Netw&’

= Addressing the 2009 OSA definition of Instructi@usthat it is subject to
reasonable, rather than honest, béfigf.

= Addressing the 2009 OSA definition of Network Cohirections to remove
operational provisions’

= Addressing the Network Control Directions clausé¢hiea 2009 OSA so that
compliance is not required if it would jeopardike safety of personné&{’

= Addressing the Third Party Works provisions in 20©9 IAHA and 2009 OSA so
that Third Party Works are only to be carried obeve the third party is under a
legislative obligation or during designated maiatece period&®*

Asciano submitted that the ACCC did not addressatgerns in relation to the
following matters:

® |tis unreasonable for ARTC to charge TOP chargasnihe Network is
effectively closed due to Repairs, maintenanceugoptading of the networf€?

=  ARTC should be under an absolute obligation to sel@perators of the details of
incidents and as such the use of best ‘endeavtairsinology is inappropriat&>

A.10.2.14 KPIs

Asciano submitted that it supports the ACCC’s DExtision regarding the use of
KPIs, which are to be negotiated and agreed poitiné execution of AHAs and
OSAs™™

Asciano submitted that the KPIs in the 2009 IAHAIgbs issues of track
availability, track quality, track reliability safeand speed restriction, however the
material consequences for not meeting these KRIsdkear. Asciano submitted that
the IAHA and OSA should place explicit obligatioms ARTC to maintain the
network?®®

A.10.2.15 Exercise of Discretions

Asciano submitted that it supports the ACCC'’s DExdtision regarding the use
ARTC discretion to be justified by reference toestjve criteria and
reasonablened§’®

Specifically, Asciano submitted the following:

47 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 24.
%8 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 23.
59 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 24.
%80 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 24.
61 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 23.
%62 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 27.
%63 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 27.
464 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 19.
%5 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 26.
%6 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 19.
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= The ability of ARTC to use discretion rather thamizactual obligations to
allocate capacity for short term shortfalls in a@pashould be limited and the use
of ARTC'’s discretion must be justified in writing loeference to objective criteria
and reasonablene$y;

=  The 2009 OSA definition of section (b) of ‘Instrigsts’ should be addressed such
that the ARTC would be subject to a more objedtdst of reasonable belié¥
and

= The final position on Clause 11.1 (b) (iii) (c)tbe 2009 IAHA, regarding train
path variations, should limit ARTC’s discretionatiering access holder’s rights,
and any use of this discretion should be justibgdeference to objective criteria
and reasonablene®¥.

A.10.3 Macquarie Generation (23 March 2010)

A.10.3.1Domestic coal

Macquarie Generation submitted that there are feignt differences between export
coal haulage and domestic coal haulage which wittarflexibility to negotiate
different arrangements for accé$s.

Macquarie Generation transports coal via rail avetland conveyor from New South
Wales coal mines to Liddell and Bayswater Poweti@ta. Macquarie Generation
submits the TOP requirements are more oneroufiéon as Macquarie Generation is
unable to trade paths because their train patmotstop at the Port of Newcasfl€"

Macquarie Generation disagreed with the ACCC’stdtatision that the “Show
Cause” provisions have weakened the ability to remail access in the HVAU.
Macquarie Generation submits to remove rail aceds®ut the ability to show cause
may impact the company’s ability to generate eieicyr **2

A.10.3.2Capacity Management
Domestic users should have the ability to negotafeacity management

Macquarie Generation submitted that the Draft Degisoted that ‘in general users
should be able to seek to negotiate mutually aetépterms and conditions for the
Access Agreement. However, it is also stated thatigions relating to the
management of capacity should be included in thé&HMself so that these
conditions are mirrored in all access agreeméfis.’

Macquarie Generation submitted that ‘[p]rohibitihg ability to negotiate some of
these provisions is inequitable in Macquarie Getrra case.” An example given
was in relation to trading of train paths:

67 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 20.

%8 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 23.

%89 Asciano, Response to ACCC Draft Decision, 31 M&@10, p. 25.

470 Macquarie Generatiodustralian Rail Track Corporation Limited Hunter N&y Coal Network
Access Undertaking — Draft Decision 5th March 2028 March 2010, p. 1.

Macquarie Generation, Submission in ResponseX6@ Draft Decision, 23 March 2010, p. 2.
Macquarie Generation, Submission in ResponseX6@ Draft Decision, 23 March 2010, pp. 2-3.
Macquarie Generation, Submission in ResponseX6@ Draft Decision, 23 March 2010, p. 2.
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‘Macquarie Generation is highly disadvantagedhgyrequirement to sign a
10 year take or pay contract which allows unuseith fpaths to be traded with
other users. We are unable to trade paths becauseam paths stop at the
Antiene Rail Unloader near the Power Stations timetPort of Newcastle. As
such the take or pay requirements are more onéoous than other users.

Our train paths are for supply of fuel to Bayswated Liddell Power
Stations. We have nmnnection to rail paths to the Port, stacking seadaim
at Port Waratah, ship arrivals or Port congestisnés.*™*

Macquarie Generation also noted that ‘ARTC’s redisedertaking in December
2009 stated that if access holders use less tHano®@heir paths in a quarter, then the
unused paths may be removed, unless it can be sthathey are needed in the
future. However, the ACCC'’s draft decision statest the show cause provisions
have weakened the undertaking aAd ‘a result...a stronger approach to that in the
24 December IAHA is needed).’ 4"

Macquarie Generation submitted that it ‘disagreis the ACCC'’s decision in this
regard’ and that to ‘ensure a stable supply oftetgty to the eastern States,
Macquarie Generation requires constant rail acimedsel delivery, and would seek
to negotiate conditions which matched our long teaal supply agreements’?

Macquarie Generation submitted that ‘[tjo removieaecess without the ability to
show cause is inequitable and may impact the Catjoor's ability to generate
electricity. Again, the differences between coallage for export compared with
domestic electricity supply are not adequately iered.*’’

Macquarie Generation also noted that the ‘draftsi@e notes that the ACCC must
have regard to “.the interests of person who may want access teehgcd.’ 48

Macquarie Generation submitted that it is of thewthat ‘the inappropriateness of
many of the provisions to the domestic task judtiky explicit exclusion of domestic
haulage in certain instances’ or that at ‘the ‘eagt domestic coal users should have
the ability to negotiate all of the provisions WARTC.""®

A.10.3.3Network Transit Management

Macquarie Generation submitted that ‘it is appraterito clarify the role of the
HVCCC in relation to network management, partidyléne development of the
Monthly Train Plan and the Daily Train Plan’. A diég¢d description of the HVCCC'’s
role in relation to network management should loduthed in the HVAU, particularly

as the HVCCC is seeking to charge access holdethifofunction®®
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A.10.4 New South Wales Minerals Council (31 March 2 010)

A.10.4.10bjectives

The New South Wales Minerals Council (NSWMC) subaditthat a new section 1.3
be added to the preamble setting out ‘Coal Chaimcites’, which reflect the
Implementation Memorandum (IM) principles and afigent need$* NSWMC
considered that the provisions are required t@gethe principles intended to govern
the coal chain and to require that efficiencies amakciples for implementing these
arrangements are review8d NSWMC noted that these provisions were drafted
subject to the inclusion of provisions dealing wptiority in access queues and

efficiency reviews'®®

A.10.4.2Scope — extensions

The NSWMC submitted that a new section 2.1(c) Bented into the HVAU

regarding the cost of obtaining access to Extessibhis proposed clause mirrors the
NSWMC'’s proposed amendments to clause 5.7 of théAlA™ The approach
proposed was as follows:

=  HVAU section 2.1(c) to provide that ARTC and an Ass Holder will enter into
an agreement setting out the Access Holder’s tefrascess to the Extension.
ARTC may charge the Access Holder to use the Eideras a term of it building
the Extension. ARTC may charge an amount it deteemas being reasonable,
taking into account (i) reasonable costs incurreduilding the Extension and
recovery of costs over such time the Extensionlvalused, (ii) location of the
Extension, (iii) the number of Access Holders expeédo use the Extension and
(iv) any other legitimate commercial factors whisRTC might reasonably
consider!®

= HVAU section 2.1 amended to provide that the dispasolution provisions of
the HVAU do not apply to section 2.1 (.

= HVAU section 2.1(b) amended to provide that Extensiare not covered by the
HVAU, other than as provided in section 2.1{%).

* |AHA clause 5.7 amended to reflect the inclusios.a2.1(c) in the HVAU®®

481 The Implementation Memorandum (IM) was signed bit Péaratah Coal Services (PWCS),

Newcastle Coal Infrastructure Group (NCIG) andNesvcastle Port Corporation (NPC), in
relation to the long term solution to facilitatégalment across the coal chain. ACCC authorisation
for the application from PWCS and NCIG to seekréhier extension of the operation of a capacity
balancing system (called the ‘PWCS Tonnage AllecaBtage 1') was conditional upon the three
parties finalising the IM.

82 NSWMC, Explanatory Comments for NSWMC mark-up of the AR{ifiter Valley Access
Undertaking Attachment B, 1 April 2010, p. 1.

83 NSWMC, Explanatory Comments HVAU mark-up, AttagmhB, 1 April 2010, p. 1.

484 NSWMC, Explanatory Comments HVAU mark-up, AttagmhB, 1 April 2010, p. 2.

85 NSWMC,Hunter Valley Coal Network Access Undertaking mdrig versionAttachment A, 1
April 2010, pp. 7-8.

486 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 8.

487 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 7.
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A.10.4.3Alignment and Transparency of Consultation Processe

The NSWMC noted that it ‘supports the ACCC'’s viewattthe inclusion of greater
clarity and transparency in the HVAU processeseegily in consultation with the
HVCCC and industry participants, is an appropraproach to achieving... balance.
We submit that clearly defining the HVAU processasluding consultation with the
HVCCC and the Rail Capacity Group, is critical thigving effective alignment of
the coal chain and meeting the legitimate busimgssests of the coal producers.’

The NSWMC also submitted however that ‘in speafieas, the ACCC'’s views do
not go far enough in clarifying the HVAU process@& are concerned that the
flexibility allowed to ARTC could compromise aligremt to the detriment of coal
chain efficiency’ and ‘we believe that further defion of the processes is necessary
to address this issue (e.g. the provision of Addai Capacity and the Systems
Assumptions process)®®

A.10.4.4Facilitating Access Agreements

The NSWMC submitted that it supports the ACCC’segtance of ARTC’s general
approach to negotiation of access agreements apdtdiresolution and the
recommended revisions to address ambiguity andriamaty around the operation of
the arrangements for coal including the scope ehthtters subject to negotiatioh.

The NSWMC submitted that it supports the ACCC’segtance of the use of an
Indicative AHA and OSA and access seekers haviagigit to negotiate different
terms, with the exception of certain key provisiamselation to capacity
management*

The NSWMC submitted that the Indicative AHA shobklavailable to all coal
access seekers so that non-Indicative Servicefdrcan be subject to all the terms
of the Indicative Access Holder Agreement, exchpse relating to the description of
the Service, the charge for the service and time téithe Agreemerit?

The NSWMC supported the ACCC view that it may bprapriate to include
provisions relating to rail capacity managemerthemHVAU which can then be
mirrored in access agreements to ensure theirstensiapplication across all access
seeker$® NSWMC included a new proposed sub-section inl$ @hich states:

(f)  ‘For the avoidance of doubt, an Applicant igited to negotiate with

ARTC in relation to the terms of its Access Holdgreement***

488 NSWMC,Access Holder Agreement for Indicative ServicabénHunter Valley marked up

version Attachment C, 1 April 2010, p. 30.

NSW Minerals Council Hunter Rail Access Task [EpRubmission to Australian Competition and
Consumer Commission regarding the Draft Decisiorelation to Australian Rail Track
Corporation Hunter Valley Coal Network Access Urtdking, 1 April 2010, p 7 - It is noted that
the reference to further comments in Section AefNNSWMC submission does not contain further
details on this point.

9% NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p. 7
91 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p. 7
492 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p. 7.
493 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p. 8
494 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 27.
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A.10.4.5Capacity Expansion

The NSWMC noted that it ‘supports ACCC acknowledgtrad the importance of
ensuring that the overall capacity of the rail ratexpands in alignment with the
capacity of the port terminal$®

The NSWMC also noted the ‘ACCC's view that the HVADbuld not set out strict
rules which oblige ARTC to comply with the recomrdations of an Applicant or the
HVCCC regarding the creation of Additional Capa@sysuch a decision is ultimately
one for ARTC considering its legitimate businegsriests.*°

However, the NSWMC submitted that ‘as the monogotwider of rail track access,
ARTC cannot be allowed under the HVAU to preveret ¢theation of Additional
Capac[}g? needed to align track access capacitytivéltapacity of the rest of the coal
chain.’

The NSWMC further submitted that it ‘is essentiattprovisions are incorporated in
the HVAU which give the producer(s) an effectiveeatative means of having
capacity added where ARTC is not prepared to furttlax build it."*%®

The NSWMC noted that it ‘supports the ACCC'’s vidnattthe Additional Capacity
provisions in the HVAU are vague and uncertain ésmdecommendation that clearly
drafted, transparent provisions setting out ART@iBgations in relation to the
provision of Additional Capacity, including consatibn with the HYCCC and with
the industry, be incorporated in the HVAU’ and tlssctions 6.2, 6.3 and 6.4 of the
HVAU need significant redrafting to achieve thigeattive.”°

A.10.4.6Capacity Resumption

The NSWMC noted the ‘ACCC'’s preliminary view thhetcapacity resumption
provision in the April Undertaking (where an acchekler has utilised less than 90%
of its train path entitlements over three monttes heen inappropriately weakened in
ARTC'’s 24 December IAHA

The NSWMC submitted that it;

requested the changes to the capacity resumptouisprn that ARTC
included in the 24 December draft of the HVAU ttwad for potential
fluctuations in the use of coal producers’ capaeittitiements relative to the
uniform periodic allocations of capacity under Hi¢AU. These fluctuations
may arise from time to time due to fluctuationgirstomer off-take, the
timing of large coal shipments, Force Majeure, Aalaility Exceptions and
operational reasons such as longwall equipment mard adverse
geological conditions in the mines which can clidaistop coal production
for significant periods. Examination of productiand coal shipment volumes
by producers indicated the changes to the capestymption provisions and
tolerances that would be necessary.

95 NSWMC, Submission in Response to ACCC Draft Dienisl April 2010, p 8.
9% NSWMC, Submission in Response to ACCC Draft Dienisl April 2010, p 8.
97 NSWMC, Submission in Response to ACCC Draft Dienis1 April 2010, p 8.
498 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p 8.
499 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p 8.
00 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p 9.
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The NSWMC also submitted that ‘without appropriaterances for short term
underutilisation of capacity entitlements, coaldurcers will be at risk of resumption
of part or all of their capacity entittements doeshort term throughput fluctuations
which are an inherent part of their busine¥s.’

The NSWMC submitted that ‘[t]his is not the interfita resumption provision which
should be aimed at preventing the hoarding of dapat/e believe that adequate
incentives to utilise capacity entitlements whemeguassible and prevent hoarding,
including the producer’s liability for TOP chargese incorporated in the HVAU but
will consider further ways to ensure that this ety will not be misused %

A.10.4.7NSWMC HVAU Mark-ups
Existing Agreements and Rights

The NSWMC proposed an amendment to HVAU sectiors@tbng out that where an
applicant can demonstrate Network Exit Capabithy, applicant should be entitled to
reserve Access Rights which existed prior to then@encement Date where the
Access Application is for substantially the sameppsge and end market

Introduction to section 3

The NSWMC proposed amendments to provide that ARILGt consult with the
HVCCC in respect of each Access Application. Furth(sSWMC submitted that
ARTC should undertake to allocate any Capacity tvlhiecomes available as a result
of a termination or expiry of an AHA before undéitey to construct Additional
Capacity>®

Parties to Negotiation

Applicant to endorse the signed OSA

The NSWMC proposed an amendment to section 3.4 t(provide that in
endorsing the OSA, the applicant will not becoraéli under the OSA®

Prudential Requirements

The NSWMC submitted that section 3.4(e)(iv) be thelewhere the section provides
that an Applicant must demonstrate that it hasllegaership structures in place that
have a sufficient capital base and assets of valoeder to meet actual potential
liabilities. NSWMC submits that this requiremensigbjective and unnecessary,
given that ARTC is entitled to obtain Credit Sugpmra Parent Guarant&¥.

1 NSWMC, Submission in Response to ACCC Draft Dienisl April 2010, p 9.

92 NSWMC, Submission in Response to ACCC Draft Dienisl April 2010, p 9.

%3 NSWMC, Explanatory Comments HVAU mark-up, AttagmhB, 1 April 2010, p. 2.
%04 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 12.

0% NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 14.

0% NSWMC, Explanatory Comments HVAU mark-up, AttacmhB, 1 April 2010, p. 3.
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Capacity Analysis, and ‘initial review’ for Coal Access Rights

The NSWMC submitted that section 3.6 of the 20094\be deleted, as it appears
to b5%7redundant considering the Capacity Analy$icwtakes place under section
3.8.

The NSWMC also submitted proposed amendments tmeek:9 of the 2009 HVAU
regarding the carrying out of a Capacity AnalySigecifically, the NSWMC
proposed amendments to the section so that ARTEnwbnducting the Capacity
Analysis, has regard to System Assumptions, aniégput's ability to fully utilise its
terminal capacity rights, and proposed new rulepfirity.>®

The NSWMC submitted amendments to section 3.18@2009 HVAU to include
wording requiring ARTC to indicate in an Indicatidecess Proposal the proposed
Base Path Usages for the first year, the Tolerandeapproved Allocation Perig8’

Network Exit Capability — information provided as part of Access Application

The NSWMC proposed additions to section 3.7 of20@9 HVAU regarding the
‘Network Exit Capability’ information to be provideas part of an Access
Application, including to incorporate referencestie System Assumptions and the
Allocation Period.

Priority of Allocation for Coal Access Rights

The NSWMC proposed a new section 3.9, ‘PriorityAtddcation for Coal Access
Rights’, which it stated adapts the access prigmitwisions from the port contracts to
apply to rail access. The NSWMC noted that provisivould also be required to
resolve priority between Coal and Non-Coal Applimas. The NSWMC proposed
subsequent amendments to section 3.13 (regarditigaiuExclusive Applications)
so that section 3.13 only applies to Non-Coal Aggtlons>*°

Duration of Coal Access Rights

NSWMC proposed a new section 3.14, dealing witibeation of Coal Access
Rights. NSWMC is of the opinion that even whereadl point services a mine that
has a life shorter than 10 years, it should sélbb Indicative Service. NSWMC
submits that this proposed amendment to the HVAWars a proposed new clause
2.5 in the AHA>

Access Agreement

The NSWMC submitted amendments to section 3.14egcérrangement, which it
has numbered as section 3.15. Specifically, NSWMEdroposed the addition of
section 3.15(f), which provides that:

07 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 16.

%8 NSWMC, Explanatory Comments HVAU mark-up, AttagmhB, 1 April 2010, p. 4.

%9 NSWMC, Explanatory Comments HVAU mark-up, AttacmhB, 1 April 2010, p. 5.
°19 NSWMC, Explanatory Comments HVAU mark-up, AttacmhB, 1 April 2010, p. 5.
*1 NSWMC, Explanatory Comments HVAU mark-up, AttagmB, 1 April 2010, pp. 5-6.
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‘For the avoidance of doubt, an Applicant is eatitto negotiate with ARTC
in relation to the terms of its Access Holder Agneat.??

Capacity Management

NSWMC submitted that (in summary) the mark-upslémses 5.2, 5.7 and 5.8
propose that:

Capacity Analysis to be made on basis of Systenupsions
o HVCCC to participate & ARTC to have regard to #geommendations

0 ARTC/HVCCC to review Committed and Available Cappavery 6
months

Clause 5.3 proposes ‘that capacity reservatioretaeplaced with capacity allocation
procedure’.

Clause 5.4 proposes that ‘[flor temporary shodfadllocations of track capacity to
take account of terminal rules & ARTC to coordinaiéh other infrastructure
suppliers through the HVCCC.’

Clause 5.8 and clause 16.4 propose ‘ARTC to ppetieiin Capacity Trading System
and its provisions to be integrated with the AHAsions for temporary trade of
Path Usages*?

The NSWMC submits that in relation to:

Section 5

* Clause 5 of the HVAU will ‘need to address theabBshment of operational
terms relating to matters such as allocation psr{gsdction 5.8), allocation
units, flexibility and tolerance (section 5.7), samption measurement,
capacity trades and transfers (section 5.12), agypaariation and resumption,
adjustment for capacity shortfalls (section 5.@))ydplanning (section 5.13),
capacity modelling and adjustments for under-dejiv# Additional
Capacity.®*

Section 5.1: System Assumptions

* AHA contains defined System Assumptions which hawebeen incorporated
into the Access Undertaking by ARTC.

* NSWMC is seeking to add a definition of System Asptions to the Access
Undertaking and for the definition to refer to awnsection 5.1. New section
5.1 would provide that:

12 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 27.
*3 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p 12.
14 NSWMC, Explanatory Comments AHA mark-up, AttacimnB, 1 April 2010, p. 10.
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0 ARTC is to work with terminal operators to agreeoaxmon set of
System Assumptions for the Hunter Valley Coal CHpwssibly
through the HVCCC); and

o the System Assumptions would incorporate thosestésted in the
definition set out in the AHA.

* NSWMC is also seeking the inclusion of a requiretteat ARTC act
reasonably in agreeing the System Assumptionstantbtm of the System
Assumptions Document.

» Each element of the definition of system Assumpiiothe AHA to be set out
in full in section 5.1 of the Access Undertaking.

Sections 3.1, 5.2, 5.3 and 5.4: Capacity Analysis

NSWMC has incorporated provisions requiring ART@iwe notice to the
HVCCC of any Capacity Analysis and to assist thed@(C in

participating in that Capacity Analysis. A statermsetting out the purpose
of the Capacity Analysis has also been includedT@Rhould be required
to have regard to the HVYCCC's recommendations.

NSWMC is also seeking that the HVCCC carry out @thty reviews of
Committed and Available Capacity in order to enppropriate
allocation of Capacity and to ensure ARTC is appately complying
with its Hunter Valley strategy (set out in sect@d(d)).

Finally, NSWMC is seeking to involve ARTC in a dailick-the box’
approach with the HVCCC to ensure effective utileaof Capacity.

Insert a new section 5.14 [to the IAHA] requirin@RAC to provide the
HVCCC with train path schedules (including amendiseto enable the
HVCCC to determine an access holder's entitlenteRath Usages.

Sections 5.6, 5.8 and 5:14

5.6 - Determination of Base Path Usages - The piavs of this section
should mirror those contained in clause 3.2 ofAREA (Base Path
Usages), once agreed. The section should deathatmethod for initial
and annual determination of Base Path Usages #beiss Agreements
for Coal Access Rights.

5.8 - Allocation Periods - Therovisions of this section should mirror
those contained in clause 3.5 of the AHA (lderdificn of Allocation
Periods), once agreed, in relation to all AccesseAments for Coal
Access Rights.

5.14 - Inefficient use of Access Rights — The psmns of this section
should mirror those contained in clauses 11.4 (Reinaf Path Usages for
under-utilisation; 11.5 (Non-compliance with Ses/&ssumptions) and
11.6 (Cancellation of Services) of the AHA.
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Section 5.9: Shortfall in existing Capacity

» Clause 6 of the [December] AHA now incorporatesavision dealing
with the identification of "Capacity Shortfalls’equiring notice to access
holders, Terminal Operators and the HVCCC, as asltoordination with
the HVCCC.

* The time frame has been shortened to 5 days arsthéotfalls of more
than 5 days, allocations will continue as normaluicaffected load points.

» NSWMC has incorporated the revised AHA provisioealthg with
Capacity Shortfalls and a provision setting out tess holders with
affected load points will be entitled to make ugtlBath Usages from
future Path Usages and ad hoc Path Usages.

* NSWMC is consulting with the HVCCC as to whethex thday time-
frame can be further reduced.

Section 5.11: Capacity resumption, relinquishmeul thansfer

» NSWMC is seeking the incorporation of the provis@ontained in the
AHA into the Access Undertaking (amended as apjatg); so that the
same transfer and trading systems apply consigtaatbss holders of
Coal Access Rights. See new section 5.12: Capartysfer Working
Group.

Network Management Principles

NSWMC submitted that NMPs means the principles legg Train movements on
the Network which must be consistent with the Tidetision Factors contained in
the NSW Lease. NSWMC submitted that it has not Ipeewided with a copy of the
Train Decision Factors and is not therefore in sitgmn to comment regarding
consistency. A copy of the NSW Lease has been stegiérom ARTC > NSWMC
have included a definition of NSW Lease in Attaching:

“NSW Lease” means the Deed of Lease over the interstate H\/aléxy rail
lines a[n]d infrastructure between the State Raih&rity of New South
Wales, Rail Infrastructure Corporation and ARTCediaB1 May 2004, as
amended from time to tim&®

Network Transit Management in the HVAU

Short Term Capacity Management

NSWMC submitted that the HVAU should be amendecktpuire Access Holders to
show Network Exit Capability, sufficient Access Rig and a ‘contractual obligation
in favour of the person for whom the coal is bdwaglled obliging an Operator to run
the Train. NSWMC further submitted that if Train wements are in accordance with

1> NSWMC, Explanatory Comments HVAU mark-up, AttacmhB, 1 April 2010, p. 20.
16 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 78.
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the relevant Access Agreement, the Network Managéemenciples and ARTC's
other reasonable requirements, they must be indlirdthe DTP?’

Loss capitalisation model

In the mark-up of the HVAU and the explanatory coamis, NSWMC submitted that
the loss capitalisation mechanism is not appropaaid should be removed?®>*°

Regulated asset bases

NSWMC stated that the starting DORC is not judtifier Pricing Zone 3, and the
starting values should consider the cost of ARTiVestment and economic value
based on continuation of existing pricing policié8 %!

Floor and ceiling price and revenue limits

In terms of definitions, NSWMC considered that@#nt costs and prudent capital
expenditure should be more rigorously defined dwad & definition should be
included for ‘group of Access Holder¥?°# In addition, NSWMC submitted that
access revenue should fully recover avoidable dostddition to Direct Costs$**

Economic cost and cost allocation

NSWMC asserted that interest during constructioAdditional Capacity should not
be included as part of Economic Cost. Accordinl8®¥VMC, the conventional
approach should be applied to provide an incetitivamplete the project, which is
by adding project expenditure to RAB after delivefythe infrastructuré?® >

Return on capital (WACC)

NSWMC took the position that an initial Rate of &&tshould be applied on a post
tax nominal basis, set by the ACCC for a 5 yeaioplesind subsequently approved by
the ACCC.>?"°%

Unders and Overs accounting and Annual Compliance gsessment

NSWMC considered that the accounting regime foreusi@nd overs should include a
specific provision stating that the TOP Chargeauftsupplied Path Usages should be
deducted from ARTC's actual access revenue foreflegant period?®>*°

In relation to the Annual Compliance Assessmend\WNEC maintained its view that:

17 NSWMC, Explanatory Comments for HVAU, Attachmé&tl April 2010, p. 16.

18 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 32.

19 NSWMC, Explanatory Comments HVAU mark-up, AttacmnB, 1 April 2010, p. 6.
520 NSWMC, HVAU mark-up, Attachment A, 1 April 2010, 33.

%21 NSWMC, Explanatory Comments HVAU mark-up, 1 A@@10, p. 6.

%22 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 32.

3 NSWMC, Explanatory Comments HVAU mark-up, AttagmhB, 1 April 2010, p. 6.
324 NSWMC, Explanatory Comments HVAU mark-up, AttagmhB, 1 April 2010, p. 6.
%5 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 35.

%6 NSWMC, Explanatory Comments HVAU mark-up, AttagmhB, 1 April 2010, pp. 6 — 7.
%27 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 37.

%22 NSWMC, Explanatory Comments HVAU mark-up, AttacmnB, 1 April 2010, p. 7.
%29 NSWMC, HVAU mark-up, Attachment A, 1 April 201pp. 37 — 38.

%30 NSWMC, Explanatory Comments HVAU mark-up, AttacmhB, 1 April 2010, p. 7.
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= Information submitted by ARTC to the ACCC shouldrbade available to Access
Holders and Access Holders should be entitled tkensabmissions to the ACCC
regarding that information; and

®= The ACCC should determine whether costs recovénediggh Access Charges
have been efficiently incurred having regard tausstdy practice>* >

A.10.4.8NSWMC IAHA Mark-ups
Term of the IAHA

NSWMC'’s submission emphasised the need for the#tide AHA to be available to
all coal access seekers so that non-Indicativei@ervor coal can be subject to all the
terms of the Indicative Access Holder Agreemenegxthose relating to the
description of the Service, the charge for theiserand the term of the Agreemérit.
NSWMC submitted that this would not prevent ‘ARTAaaccess seekers entering
into different terms and conditions for Non-IndigatServices by mutual agreement
between thent?*

NSWMC submitted in relation to the 2009 IAHA th#duse 3.14 should be aligned
to the port terminal access term (i.e. a rollingyg@rs) or less where mine served by
loadpoint has shorter remaining IFf&.

NSWMC submitted in relation to Schedule A of th®@2M VAU that:

‘Access holder agreements for non Indicative cea/ises to be based on the
AHA except that ARTC and the access holder to agree

= the characteristics of the Service
= the access charges

= the Term of the agreement, where the loadpointieerhias a life of
less than 10 years®

NSWMC proposed a new section 3.14 of the HVAU &ditDuration of Coal
Access Rights®>’ NSWMC submitted that ‘even where a load point isewa mine
that has a life shorter than 10 years, it shotilcbst an Indicative Servicg®® and
‘should be subject to the same Charges as lonfgemines.”®* In Attachment D,
NSWMC submitted that clauses 2.3(c) and (d) aneva provision (clause 2.5) of the
IAHA should incorporate provisions dealing with ragthat have a shorter life than

10 years*®

Long Term Uplift

31 NSWMC, HVAU mark-up, Attachment A, 1 April 201pp. 38 — 39.

32 NSWMC, Explanatory Comments HVAU mark-up, AttacmhB, 1 April 2010, pp. 7 — 8.

°33 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p. 7.

34 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p. 7.

%5 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p. 11.

3% NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p. 13.

37 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 24.

38 NSWMC, Explanatory Comments for HVAU, Attachméntl April 2010, p. 5;

339 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 25.

40 NSWMC, Explanatory Comments for NSWMC mark-up of the AR@&@ss Holder Agreement,
Attachment D, 1 April 2010, p. 3.
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NSWMC submitted that its amended version of cldigé (contained in Attachment
C) should be incorporated into the IAHA. The amehdause provides thatl of the
provisions of the agreement should be consistetht tive provisions of the Indicative
Access Agreement. The amended provision submitdtamative proposed method
of updating an AHA when an amended Access Undentaiki accepted by the
ACCC>*' NSWMC submitted that:

‘all of the provisions of the AHA should be consist with the HVAU and
the Indicative AHA accepted by the ACCC. AHAs shiblbk consistent so
that there are no alignment issues generated.dfughy Access Holder
signing before the ACCC accepts it HVAU should bsuaed of a minimum
level of rights. NSWMC's draft allows any Accessl#er wanting to
incorporate non-standard terms that are not sutgjagplift to do so unless
those provisions contradict the HVAU. This positgirould not be
problematic for ARTC, given ARTC has agreed in slad9.2 to automatic
uplift of provisions for future Undertakings or ansinents in the future to
the HVAU.”>*

NSWMC noted that in relation to clause 19.2(b)h& 2009 IAHA, ‘the words "to the
extent it is not inconsistent with a provision caaeby paragraph (b)(ii)" should be
deleted as this is inconsistent with the interdutbmatic uplift in that paragrap?

Liability and Indemnity in the IAHA

NSWMC submitted in Attachment C that it was stdhsidering whether ARTC’s
liability is acceptablé** NSWMC submitted that parties are to be liableefeents
caused by negligence as well as fraudulent andiwiifsconduct*> NSWMC
submitted that there is no reason for the wordsvéheer arising (including under this
agreement, in tort including negligence, or fordate of any statutory duty)’ not to
apply equally to ARTC and the Access Holdfér.

NSWMC submitted that the mutual liability cap shibohly be limited to the TOP
Charges per Contract Yedf NSWMC submitted that ARTC's ‘liability is already
heavily limited and further restrictions should bhetplaced on producers bringing an
action in respect of a matter not excluded undmusg 13.13*®

NSWMC submitted that clause 13.5(b), relating totgbution for cross claims,
should be deleted as ‘the Access Holder shouldb@aesponsible for claims arising
out of arrangements between the Operator and AR¥C.’

NSWMC submitted that ARTC's position regarding ilizpunder clause 4.6(a)
(limited agency) is ‘generally acceptable as ane&sdHolder can include a back-to-
back indemnity for breaches by an Operator indt#t@ctual arrangements with the

NSWMC,Access Holder Agreement for Indicative ServicakénHunter Valley marked up
version Attachment C, 1 April 2010, p. 62.

42 NSWMC, Explanatory Comments AHA mark-up, Attacimn®, 1 April 2010, p. 11.

43 NSWMC, Explanatory Comments AHA mark-up, Attacmin®, 1 April 2010, p. 11

44 NSWMC, AHA mark-up, Attachment C, 1 April 2010, 5.

45 NSWMC, AHA mark-up, Attachment C, 1 April 201Q,%

246 NSWMC, Explanatory Comments AHA mark-up, AttacimnB, 1 April 2010, p. 9.

7 NSWMC, AHA mark-up, Attachment C, 1 April 2010, 52.

8 NSWMC, Explanatory Comments AHA mark-up, AttaclmnB, 1 April 2010, p. 9.

9 NSWMC, Explanatory Comments AHA mark-up, AttaclmnB, 1 April 2010, p. 9.
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Operator. NSWMC submitted: ‘however, NSWMC conssdiiat Consequential Loss
should be excluded as it considers that it wouldhbee difficult to obtain a back-to-
back indemnity for this®>° NSWMC submitted that consequential loss should be
consistent with PWCS’ LTSOP!

Confidential Information

Section 3.5 of the 2009 HVAU provides for the hamgllof confidential information.
NSWMC submitted that it differs from the confideatitiy clause in the 2009 IAHA
(clause 15). NSWMC submitted that it is seeking rmaneents to section 3.5 of the
HVAU so that it mirrors the provisions in the AHA2

NSWMC submitted in Attachment C that ‘NSWMC islstibnsidering whether it is
operationally practical to continually designattoimation as confidentiaP>

Termination Provisions

NSWMC submitted that clause 12.3 of the 2009 IAHA:

‘only allows termination if the NSW Lease is "nabmptly replaced by a
new lease or rights" allowing ARTC to continuedtdigations. There is no
reason why the Access Holder should not be entilgédrminate in these

circumstances and a right should therefore beamtaw allowing the Access

Holder to do so*®*

NSWMC made amendments to clause 12.3 in Attach@éri

NSWMC also submitted that ARTC should not be ablegply clause 12.1, which
related to termination of the agreement for breadtere the breach results from ‘an
Access Holder using a Non-Compliant Service or €Himg a Service until such time
as ARTC has first complied with the provisions lafuse 11.5>° Clause 11.5 (as
amended by NSWMC) deals with Non-compliance withvi8e Assumptions.

NSWMC submitted that parties should not be entittesnmediately terminate the
agreement unless the other pgréymanentlyceases to carry on busin€3sNSWMC
submitted that ‘ARTC should not be entitled to terate the agreement in
circumstances where a mine is subject to a tempstart down and the Access
Holder continues to pay TOP Charge¥'.

NSWMC also submitted that ‘ARTC has agreed thability for TOP Charges
ceases on termination of the agreement where timn@tion arises out of clause
12.3. It is unreasonable for ARTC to refuse to saspTOP Charges where it opts to
suspend obligations and that suspension arisesf alause 12.3°°°

0 NSWMC, Explanatory Comments AHA mark-up, AttaclmnB, 1 April 2010, p. 5.
51 NSWMC, Submission in Response to ACCC Draft Denis31 March 2010, p. 14.
52 NSWMC, Explanatory Comments HVAU mark-up, AttagmhB, 1 April 2010, p. 3.
53 NSWMC, AHA mark-up, Attachment C, 1 April 2010, %6

54 NSWMC, Explanatory Comments AHA mark-up, AttacimnB, 1 April 2010, p. 8.
%5 NSWMC, AHA mark-up, Attachment C, 1 April 2010Q,48.

%6 NSWMC, AHA mark-up, Attachment C, 1 April 2010Q,47.

%7 NSWMC, AHA mark-up, Attachment C, 1 April 2010Q,4Y.

%8 NSWMC, AHA mark-up, Attachment C, 1 April 2010Q,4Y.

%9 NSWMC, AHA mark-up, Attachment C, 1 April 2010Q,489.
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Capacity Management

Summary

NSWMC submitted that (in summary) the mark-upslémses 6.2, 11.5 and 11.6

propose:

Access holder to bear own and other users’ capkstyif:
o non compliant service (Service Assumptions)

0 cancellation, late presentation, train breakdowitufe to meet
other KPIs/System Assumptions (excluding Servicsuiigptions)

Access holder does not bear capacity loss whergeazannot be reasonably
and promptly attributed (e.g. derailment and/or dgento track
infrastructure).

Clause 16.4 proposed ‘ARTC to participate in Capabiading System and its
provisions to be integrated with the AHA provisidostemporary trade of Path

Usages:

560

Explanatory Comments for NSWMC mark-ups to the IAHA

The NSWMC submitted that in relation to:

Section 6 - Capacity Shortfall

6.1 — Capacity Shortfall - NSWMC notes that Acddstders require both
alignment and coordination.

6.2 & 6.3 — Capacity Shortfall - NSWMC is confirngimvith the HYCCC
whether ARTC should be able to move to proratecation in less than 5
days e.g. 2 days.

6.3(b) — Unaffected Access Holders — The clauselghme amended to
provide that each affected access holder shouableeto make up its lost
path usages from its unaffected loadpoints andéon future ad hoc path
usages.

Section 11 — Permanent variations of Train Paths

11.1 — Permanent variation of Train Paths:

0 Some mechanism is required to deal with a failanespond to a
request for permanent variations to Train Pathdjsgsute
resolution is unlikely to be useful. NSWMC wouldygest that
amendments be included to provide for a Secondchloti be
given if no response is received. The Second Nagfixes a further
28 days for a response, after which consent is ddeémhave been

%0 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p 13.
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given. This time frame should be more than sufficfer a party to
respond.

0 An Access Holder's obligations to pay TOP Charfpesiksl cease
if varied path is offered to another Access Holdlieain Access
Holder requests a variation and ARTC does notvelieof its
TOP Charges, if ARTC is later recompensed by amatbker, the
Access Holder should then be refunded, irrespectivehen this
occurs.

11.2(c) - NSWMC is considering whether it is appraje that ARTC has
discretion to waive the TOP Charge if Access Hotdeperations are
disrupted.

11.4(f) - Removal for Under-utilisation - The numlo¢ paths to be added
under this clause should be the amount availabléhe Base Path Usages
for the period the Access Holder couldn’t use ttsenthere is a clear
measure of the effect to be taken into account. Nl®/Aroposes adding
the words by adding the number of Base Path Usages for thiede
during which they could not be used to the numlbéwctual Path Usagés
at the end of clause 11.4(f).

11.5/11.6 - Non-Compliant Services and CancellgtioNSWMC
proposes splitting the clause into two, separatebling with Non-
Compliant Services (in clause 11.5) and Cancelkdti€es (in clause
11.6).

11.5(a) - Non compliance with Service Assumptions

o If ARTC reasonably considers non-compliance is edusy the
Access Holder, it should be obliged (not have tbigon) to issue a
warning notice. Wording should also been insertedarify that,
where causation cannot be promptly and reasonéibilyiaed,
ARTC will not be obliged to issue a warning notice.

0 A provision should be incorporated (also to beeaw#d in the
HVAU) that an access holder retains its existigits, including
train path usages, in a new access agreement winagexisting
access rights and applies for more (see clause)R.1(

11.5(c) — Non compliance with Service Assumptiottds important to
ensure a Non-Compliant Service ceases to be ussmbasas practicable
so that efficiency (and Capacity) are retained amabsolute obligation on
ARTC to take steps should therefore be insertedhBy the timeframes
should be reduced to 7 days both in relation tsiogeo use Non-
Compliant Services and in relation to the time feaior ARTC taking
action.

11.5(e) - Non-Compliance with Service Assumptiodsstatement of
purpose should be incorporated, providing thaothjective of any
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adjustments is to ensure (where practicable) thgeB’ath Usages of other
access holders is not affected.

11.5(f) — Non compliance with Service Assumptiofi®lerance should
not be adjusted as it constitutes a double penaltythe tolerance
adjustment provision should therefore be deleted.

11.5(g) — Non compliance with Service Assumptiofi$is clause should
be amended to apply temporarily with the actionadable to be taken
again on 14 days notice if further Non-Compliantv@es are used within
one year of the warning notice. In reality, theme @nly 4 categories of
System Assumptions, none of which are likely torimre than a
temporary problem unless the action is delibenatevfiich case, itis a
new Service and new Access Rights should be apfadraghder an AHA).
ARTC has the right to terminate the existing rightieliberate breaches
occur.

11.5(h) — Non compliance with Service Assumptio@onsideration of
the HVCCC's advice and recommendations should e&tfbto ARTC'’s
discretion. The same comment applies equally takligation which
ARTC should be required to have regard to HVCCC
advice/recommendations in clause 16.6 and paragrdijt) of the Train
Path Schedule.

11.6 - Cancellation of Service - Wording shouldrserted to clarify that:

o0 the Access Holder that caused the Cancellatiom(évet the
party who lost the Path Usages) is the Access Haoltie will be
penalised,;

0 where causation cannot be promptly and reasondéiilyLaed,
ARTC will not be obliged to issue a warning notieed

0 awarning notice can be withdrawn.

The concept of Cancellation should also incorpditepresentation of a
train, breakdown of a train and a failure to preésetnain.

Section 16- Assignment, trading and novation

16.1(a) — Assignment by ARTC - Access Holder cohshould be
required for ARTC to sell, trade, sub-licence atiteovise dispose of
AHA. The underlined wording currently only appliestdes etc of an
Access Holder. There is no valid reason as to Wwhyatording should not
apply equally to ARTC. Further, the new provisitiosld be subject to
ARTC remedying any pre-existing breach by it of &i¢A.

16.1(c) — Assignment by ARTC - Liability should blearly attributable to
ARTC in circumstances where it enters into a sule@ment or agency
agreement. It is unreasonable that it not be litdriés agents and
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contractors. ARTC can obtain reciprocal indemnifies its agents and
contractors when negotiating contracts.

* New clause 16.3(b) and 16.3(a)(ii) — AssignmenfBRTC

o0 The drafting of this clause is acceptable on tredhat there
should be no incentive for an Access Holder to @erently trade
Path Usages. Correspondingly, there should besiwocgintive to
trade Path Usages as this helps provide the fléyibhat is needed
in this very rigid allocation structure and, ondate and over time,
these trades are unlikely to impose any signifiexita access
charges for other Access Holder. Therefore cla@s&(a)(ii)
should be deleted.

e 16.4(a), (b) — Trading

o NSWMC would suggest an update to the wording tiecethe
Capacity Transfer System Working Group documergaia#
December 2009.

0 Any advice/recommendations received from the HVGGQo the
amount of Capacity losses should be binding iratheence of
manifest error.

* 16.4(c)(iii) and 16.4(f) — Trading - NSWMC is liaag with the HYCCC
as to trading timeframes and whether load pointstrne closer to the Port
of Newcastle.

* 16.4(c)(iv) — Trading - NSWMC would propose delgtthis provision
because neither the Former or New Access Holdetdvmecessarily have
sufficient information to be able to provide thiamanty.

* 16.4(f) — Trades - NSWMC is liaising with the HVCG@GG to whether the
time for a response can be reduced.

 16.6 - HVCCC - NSWMC considers that a requireméoigd be inserted
for ARTC to be obligated to have regard to the H\@>Xadvice and
recommendations. This still allows ARTC not to éoll the HVCCC's
advice/recommendations if it has good reason not to

Network Transit Management in the IAHA

NSWMC submitted that Path Usages should not ‘blided in the DTP unless there
are sufficient Access Rights and Network Exit Caligtand there is contract
priority.>®*

NSWMC submitted that there should be a periodierewf Tolerance in the IAHA
(considering effect on capacity) with endorsemgnREG %

%1 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p. 12.
62 NSWMC, Submission in Response to ACCC Draft Denisl April 2010, p. 12.
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Sculpting the Annual Contracted Path Usages andréokce

NSWMC submitted that the terms in its amended HVAé&Ltion 5.6 (Determination
of Base Path Usages), should mirror those contamelduses 3.2 (Base Path
Usages) in the IAHA, once agre®d NSWMC also submitted that section 5.7
(Determination of Tolerance) in its amended HVAWusla mirror those contained in
clauses 3.3 (Tolerance) of the IAHA, once agrééd.

NSWMC amended the Tolerance provision (clauseif.B)e IAHA to require the
review of Tolerance to consult with the HVYCCC andif to be completed within 3
months of commencement. NSWMC submits that ‘thesrewill determine
appropriate amendments to Tolerance and resultiagges to Coal Chain Capacity
with final changes to be endorsed by the RCG’. NS@Vllso submitted that it has
proposed a new clause (3.3(e)) to ‘require furtkerews to be commenced within 1
month of Additional Capacity becoming available @ise and otherwise at not less
than annual intervals®®

Availability Exceptions

NSWMC submitted that ARTC should use reasonableamlrs to consult with the
Access Holder before an Availability Exception appl NSWMC included
amendments to the provision in AttachmemfQNSWMC submitted that it is
‘drafting excuses ARTC from giving notice wherésiunable to reasonably do so (for
example, in an emergencyy’

Train Path Schedule
NSWMC made submissions on the Train Path Schedule:

= In relation to the Network Exit Capability Condmid’recedent (clause 4.1 of
the TPS): ‘where requested to do so by an Accesdaand subject to
Available Capacity, ARTC should be obliged to greath Usages to enable
the Access Holder to fully utilise its port capgcit

» Clauses 4.1 and 4.2 of the Train Path Schedulddleuclarified so that they
do not limit the operation of clause 3.14 of theeggnent during the Terif

Repairs, Maintenance and Upgrading of the Network

NSWMC submitted that it is still considering whatlites appropriate for ARTC to
have discretion to waive the TOP charges when gapossession of the Netwotk.

Third Party Works

63 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 53.

64 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 53.

%5 NSWMC, Explanatory Comments for AHAftachment D, 1 April 2010, p. 3.

%6 NSWMC, AHA mark-up, Attachment C, 1 April 201Q,30.

%7 NSWMC, Explanatory Comments AHA mark-up, AttacimnB, 1 April 2010, p. 4.
%8 NSWMC, Explanatory Comments AHA mark-up, AttaclnnB, 1 April 2010, p. 12.
%9 NSWMC, AHA mark-up, Attachment C, 1 April 2010Q,44..
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NSWMC submitted that ARTC should ‘take and ensheeTthird Party takes all
reasonable steps to minimise any disruption tortaen Path’. Further, NSWMC
notes that it does ‘not consider this to be anasweaable requirement and it is
consistent with NSWMC's approach off aligning owdaffvailability Exceptions to
allow optimum use of Capacity under clause 3.%3)".

KPls

NSWMC submitted that amendments be made to cladSeod the 24 December
IAHA to include provisions requiring a review aftgranges to the Network KPIs and
that KPIs should incorporate factors which the H\@:termines are to be used in
assessing efficiency in the Netwok.

NSWMC submitted that initial coal specific KPIs f&aRTC and Access
Holders/Operators should be developed by the HV@Gd; thereafter, reviewed and
revised by the HVCCC regularly, and each time thesn expansion of the Hunter
Valley Coal Chair.?

NSWMC submitted that performance against the Sygtesumptions coal specific
KPIs should be monitored by the HVYCCC and reportedRTC and Access
Holders/Operators on regular basis. NSWMC notetitli® confirming the
HVCCC's ability to undertake a monitoring role. NSMJ further submitted that
ARTC should monitor its other incentives and meeswmder the NSW [Lease] and
the True-Up Test and report this to Access Hold€rs.

NSWMC proposed a provision in the IAHA stating thdttere changes to KPIs and
minimum performance levels require a material cleailgARTC or an Access
Holder/Operator’s operations or infrastructureyé¢heill be a period of up to two
years for the change to be implemertéd.

NSWMC submitted that remedial processes shouldiddaded in the IAHA.
NSWMC proposed that the ACCC would approve remgatiatesses by the
Commencement Date, or they would be agreed bydhep within 6 months of the
Commencement Date. NSWMC submitted that partieddvoel required to comply
with the remedial processes and that once the A@@Coved a remedial process,
they would apply in place of agreed principtés.

NSWMC submitted that KPIs are a mechanism to momital trigger the creation of
KPI management plans where there has been a méddtee, by either party, to
meet KPIs"®

NSWMC proposed an amendment to the 24 December |4éfiition of Network
KPIs, to provide that ARTC is to develop the pariance indicators ‘in consultation

>0 NSWMC, AHA mark-up, Attachment C, 1 April 2010Q,44.

>l NSWMC, Explanatory Comments AHA mark-ukttachment D, 1 April 2010, p. 4.
72 NSWMC, Explanatory Comments AHA mark-up, AttacimnB, 1 April 2010, p. 4.
>3 NSWMC, Explanatory Comments AHA mark-up, AttacimnB, 1 April 2010, p. 4.
> NSWMC, Explanatory Comments AHA mark-up, AttaclmnB, 1 April 2010, p. 4.
> NSWMC, Explanatory Comments AHA mark-up, AttaclmnB, 1 April 2010, p. 4.
¢ NSWMC, Explanatory Comments AHA mark-up, AttaclmnB, 1 April 2010, p. 4.
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with and having due regard to the advice and recendations of the HYCCC"’
NSWMC submitted that the HYCCC acts as an expetisady group and is well

placed to assist in the development of Network KPls

NSWMC submitted that the HVAU should provide thathw 6 months of the
commencement date, ARTC will propose Network KRid mminimum levels of
performance to the ACCC for inclusion in the HVA. NSWMC further submitted
that th5es(|)—|VAU should be amended to reflect the psg amendments to the
IAHA.

Definition of the HVYCCC

NSWMC submitted that the words ‘after having dugard to the views of Access
Holders’ be added to the end of the definition MGLCC given in both the 24
December IAHA and in the HVAG*

NSWMC submitted that once the Service Level Agragsbetween various
infrastructure providers and the HYCCC have beealied, further amendments
may be required to the HVCCC's role under an AHAalke account of the
HVCCC's agreed role in relation to the infrastruetprovider®?

Definition of monthly tolerance cap (clause 1.1 AHA

NSWMC submitted that Access Holders should havegrak of control over
determination of the monthly tolerance cap. NSWNMGght a consultation process to
regularly assess and potentially adjust the MT@ wie approval of the RCE?

Termination (clause 2.4 AHA)

NSWMC considered that clause 2.4 should not beestbp clause 12.7 as this
requires the Access Holder to pay TOP charges t&tarination or suspension of a
Train Path Scheduf&?

TOP Charges (clause 5.4(f) AHA)

NSWMC submitted that ARTC should be required to pége the Rebate where it
has provided less than 95% of the Base Path Usagesre than one Period. Further,
clause 5.4(f), regarding remedies where ARTC failgrovide paths, should be
subject to the liability provisions in clause F3.

>7 NSWMC, AHA mark-up, Attachment C, 1 April 2010Q,&
8 NSWMC, Explanatory Comments AHA mark-up, AttacimnB, 1 April 2010, p. 2.

9 NSWMC, Explanatory Comments AHA mark-up, AttacimnB, 1 April 2010, p. 4.

80 NSWMC, Explanatory Comments HVAU mark-up, AttagmhB, 1 April 2010, pp. 16-17.

1 NSWMC, HVAU mark-up, Attachment A, 1 April 201p, 76 and AHA mark-up, Attachment C,

1 April 2010, pp. 6-7.

82 NSWMC, Explanatory Comments AHA mark-up, AttactminB, 1 April 2010,
83 NSWMC, Explanatory Comments AHA mark-up, AttaclmnB, 1 April 2010,
%84 NSWMC, Explanatory Comments AHA mark-up, AttaclmnB, 1 April 2010,

. 2.
. 2.
. 3.
8% NSWMC, Explanatory Comments AHA mark-up, AttaclmnB, 1 April 2010, p. 5.
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Permanent variation of Train Paths — refund (clausel1.1 AHA)

NSWMC submitted that an Access Holder’s obligatitmpay TOP Charges should
cease if the varied path is offered to another Asddolder, irrespective of when the
refund occurs®®

Suspension of TOP charges (clause 12.6(d) AHA)

NSWMC considered that ARTC should be required spsad TOP charges for a
suspension as otherwise ARTC could avoid losing Tldtges by opting to suspend
and not terminate right§’

Early Termination and TOP Charges (clause 12.8(c) HA)

NSWMC'’s position was that the 2 year limitation glibbe deleted. In particular, if
ARI{% is receiving TOP Charges from another usahduld not be entitled to double
dip.

NSWMC suggested that the words the extent that Capacity is the sans&buld be
deleted to prevent a rebate of more than the ammaidtunder clause 12.8@&¥.

True up Test (Schedule 2, clause 2.3(b) AHA)

NSWMC submitted that since producers are payinadrt Tolerance to be built,
they should therefore be entitled to a Rebate whelerance is not provided, as this
will incentivise ARTC to provide capacity whereymssible. NSWMC considers that
the current drafting of Schedule 2 does not proaidRebate as long as all Access
Holders obtain their base tonnage, even if theriolee capacity is not providéf.

Delay of additional capacity (Train Path Scheduleglause 4.3)

NSWMC submitted that if Additional Capacity is dgdal beyond, for example, 6
months from the proposed completion date, the Ackekdder should be entitled to
receive liquidated damages. Reasonable damageblpayauld be twice the TOP
charge 5AélRTC would have received, had the Additi@@ebacity been made available
on time:

A.10.5 Peabody Australia Mining Limited (31 March 2  010)

A.10.5.1Pricing parity/gtkm as a unit of pricing (section 410 HVAU)

As submitted in its July 2009 submission, Peabodintains that pricing parity (same
gross tonne kilometre rate) should be maintainedhi® existing service providers
operating in Zones 1 and®?

86 NSWMC, Explanatory Comments AHA mark-up, AttacimnB, 1 April 2010, p. 6.

87 NSWMC, Explanatory Comments AHA mark-up, AttacimnB, 1 April 2010, p. 8.

88 NSWMC, Explanatory Comments AHA mark-up, AttaciminB, 1 April 2010, p. 9.

89 NSWMC, Explanatory Comments AHA mark-up, AttacimnB, 1 April 2010, p. 9.

%0 NSWMC, Explanatory Comments AHA mark-up, Attactmin®, 1 April 2010, pp. 10-11.

91 NSWMC, Explanatory Comments AHA mark-up, AttactmnB, 1 April 2010, p. 12.

%92 peabodyAustralian Rail Track Corporation Limited Hunter N&y Coal Network Access
Undertaking Submissions of Peabody Australia Mirimgited in response to the Australian
Competition and Consumer Commission’s draft degigioMarch 2010)31 March 2010, pp. 2-3.
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Peabody supports the ACCC'’s proposal that the ugtkm based pricing continue
on the basis that ARTC submit an efficient trainfaguration to the ACCC and
supports a 10 year commencement date for pricisgdan efficient train

configuration>®®

A.10.5.2Contract structure

Peabody supported the direct contractual relatipsdbetween coal producers and
ARTC for coal access rights, and agreed that thes djive rise to practical issues
which should be resolved with clarity. Peabody sufgul the inclusion of a provision
in the HVAU that gives Operators an express righie involved in the negotiation of
the OSA>®*

A.10.5.3Involvement of Operators in negotiations

Peabody supported the inclusion of a provisiomenHVAU which gives operators
an express right to be involved in the negotiatibthe Operator Sub Agreemerit.

A.10.5.4KPIs

Peabody submitted that the HVAU should include Kdtid that they should form the
basis for negotiation of the KPIs to be includedhe access agreements prior to
executior ™

Peabody further submitted that Operators shouldvmdved in the development of
KPIs that relate to operator performance beford Al is executed®’

A.10.5.51AHA

Peabody made the following submissions in relatiotme Liability and Indemnity
Provisions in the 2009 IAHA:

®= The Mutual release should ‘reflect commerciallyegtable standards by
imposing a carve out for Claims or Liability [...] whe those events are caused by
the negligence or breach of the IAHA by ARTEE,

®= The Mutual Liability cap should exclude third padgims (such as personal
injury or death and lost property).

= The definition of consequential loss is too broad aappropriate. It should be
deleted ‘on the basis that ‘economic’, specialamsequential loss are defined or
recognised by the common law with the result thet ambiguous and arguably
so broad that any form of damage would fall witthia definition of
‘consequential loss’. In addition, sub clause $a)mnecessary given the breadth
of subclauses (a) and (b) of the definitfon.

%3 peabody, Submissions in Response to ACCC Drafisida, 31 March 2010, p.
%4 peabody, Submissions in Response to ACCC Drafisida, 31 March 2010, p.
% peabody, Submissions in Response to ACCC Drafisida, 31 March 2010, p.
% peabody, Submissions in Response to ACCC Drafisida, 31 March 2010, p.
%97 peabody, Submissions in Response to ACCC Drafisid®, 31 March 2010, p.
%8 peabody, Submissions in Response to ACCC Drafisid®, 31 March 2010, p.
%9 peabody, Submissions in Response to ACCC Drafisid®, 31 March 2010, p.
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A.10.6 QR National Coal (30 March 2010)

A.10.6.1Common provisions in access agreements for alignmepurposes

QR National Coal noted and was supportive of th&€&G view that capacity
management provisions must be included in the H\&d mirrored in all access
agreement&?°

A.10.6.2Negotiation between ARTC and access seekers

QR National Coal submitted that parties shouldlie 8 negotiate access
agreements on the basis of their legitimate comialarterests, but given the
regulated environment a better outcome would besaet by the standardisation of
access agreements. QR National Coal cited coneeonsid commercial risks,
administrative costs and delays that could ariserev/parties may negotiate varying
terms and condition®?

QR National Coal submitted that ‘a more reasonapf@oach would be for
negotiation in relation to the parties legitimaterenercial interests to take place
around these standardised documents’, with recaarse dispute resolution and
arbitration provisions in the HVAU in event a neigted outcome could not be
reached®

A.10.6.3Involvement of Operators in negotiations

QR National Coal submitted that it was supportifzéhe view that the HVAU should
give greater recognition to the ability of an Operdo take part in negotiation of an
Operator Sub Agreement, and to utilise the dispgelution and arbitration
provisions of the HVAU in the event of a dispGt2.

A.10.6.4Capacity Management

QRNational Coal submitted that it is ‘supportiveA@2CC'’s views’ including that
‘capacity management provisions relating to the teduwalley rail network must be
included in the HVAU’ and ‘that these provisionsshbe mirrored in all

agreements®®*

A.10.6.5Additional Capacity

QRNational Coal submitted that it was ‘supportivéhe ACCC'’s preliminary view
for the proposed inclusion of provisions detaillgTC’s obligations in relation to
the provision of Additional Capacity (and specifigan relation to consultation with
the HVCCC).*%°

A.10.6.6Capacity Resumption

QRNational Coal submitted that it is ‘cognisanttod complexity involved in finding
a practical and appropriate approach to capacsiymngtion and concurs with ACCC

% QRN Coal Submission on the Draft Decision on the HunteragalCoal Network Access
Undertaking 30 March 2010, p. 1.

91 QRN Coal, Submission on the Draft Decisi8@,March 2010, p. 2.

692 QRN Coal, Submission on the Draft Decisi8@,March 2010, p. 2.

03 QRN Coal, Submission on the Draft Decisi8@,March 2010, p. 2.

04 QRN Coal, Submission on the Draft Decisi8@,March 2010, p. 1.

%5 QRN Coal, Submission on the Draft Decisi8@,March 2010, p. 2.
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in its questioning of whether the provision asiturrently drafted achieves the
desired outcome and whether or not it is the mgtapriate mechanism for
penalising and ultimately reducing the risk of azipehoarding.®®

QRNational Coal submitted that ‘more appropriateeda need to be placed around
the resumption provisions for under-utilisation¢limding that:

‘Firstly ARTC must be able to demonstrate thatish
1. asustained alternative demand for the train padirsy resumed; and

2. areasonable expectation of receiving a commebeiaéfit from the
removal of the under-utilised paths.

Secondly, the provision as it is currently drafsbéduld not apply when the
under-utilisation is as a result of ARTC not makihg paths available.

Thirdly, the provision as it is currently draftecaynresult in the Access
Holder being exposed to a permanent reduction tim @atitlements based on
non-performance of another party through a tempdrade. This provision
does not achieve the aim of reducing the impacapfcity hoarding®’

As a result, QRNational Coal believed ‘that consatien needs to be given to a more
appropriate mechanism for recognising (both inmheit@ng an appropriate reduction
threshold and in determining the criteria whichidddoe applied) and penalising
capacgglshoarding as it has significant effectlo® ¢apacity of the entire supply
chain.

A.10.6.7Capacity Trading
QRNational Coal submitted that it was ‘supportive o

o0 ‘The ACCC's preliminary view that greater clarityaild be provided in
the HVAU around the charges that the original Asddslder will
remain liable for under short term path trades;

o0 More specific mechanisms and processes being praadound the
consent of ARTC for short term trades (where sumfsent is required);
and

0 The ARTC's view that for trades for periods of I&san 12 months

where ARTC's consent is not required, that a terapotrading
platform for network capacity should be includedtie HVAU.’ %%

A.10.6.8Network Transit Management

QRN Coal submitted that it was supportive of théfeing preliminary views of the
ACCC in the draft decision:

= capacity management provisions must be includéderHVAU, and

= that these provisions must be mirrored in all aseegeementd?

6% QRN Coal, Submission on the Draft Decisi8@,March 2010, p. 3.
97 QRN Coal, Submission on the Draft Decisi8@,March 2010, p. 3.
%% QRN Coal, Submission on the Draft Decisi8@,March 2010, p. 3.
99 QRN Coal, Submission on the Draft Decisi8@,March 2010, p. 3.
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= recommendations for the inclusion of detailed psses for ARTC’s consultation
with the Hvccc™

A.10.6.9KPIs

QR National Coal (QRN Coal) stated that it agre#éh the ACCC'’s preliminary
views in the Draft Decision that (i) if KPIs arecloded in the HVAU, these can be
used as a basis for negotiating KPIs in the acagsesements, (ii) negotiation of KPIs
can occur with negotiation of the access agreeiaah(iii) it is likely to be

appropriate for Operators to be involved in theatiegion of KPIs%*

QRN Coal submitted that along with KPIs, measurdmethodologies for KPIs
should be included in the HVAU. QRN Coal furthebsiitted that the focus of the
KPI regime should be on maximising efficiency, @temal performance and impact
of supply chain parties on efficiené¥’

A.10.6.10 Pricing principles (sections 4.10-4.11 HVAU)

QR National maintains its initial position thatgng parity should be maintained
from commencement of the undertaking for a periosl years>**

QRNational Coal submits that it is supportive & &CCC'’s preliminary view that:

* in the absence of a current determination of aigiefft train configuration, the
use of gtk is appropriate to apportion fixed cos@ppropriate in the short
term before an efficient train configuration is kg

= ARTC should be required to submit an efficientirednfiguration to the
ACCC within 3-4 years of the commencement of theléitaking; and

= pricing based on the efficient train configurationst become effective within
4-5 years form the Commencement of the Undertakmtgmust apply to all
coal services in operation on the Network irrespeatf when the access
contracts were entered intb.

QRNational also submits that is it is supportivehaf ACCC'’s assertion that longer
heavier trains may not be the efficient train cguafation for the overall Hunter
Valley Coal Chair?*

A.10.6.11 Loss capitalisation model

QRN Coal maintained its view that the loss catdlon approach should not be
accepted as it creates an intergenerational erpsiig for current and future users of
the networlé’

610 QRN Coal, Submission on the Draft Decisi8@,March 2010, p.
6L QRN Coal, Submission on the Draft Decisi8@,March 2010, p.
612 QRN Coal, Submission on the Draft Decisi8@,March 2010, p.
613 QRN Coal, Submission on the Draft Decisi8@,March 2010, p.
614 QRN Coal, Submission on the Draft Decisi8@,March 2010, p.
1> QRN Coal, Submission on the Draft Decisi8@,March 2010, p.
61 QRN Coal, Submission on the Draft Decisi8@,March 2010, p.
17 QRN Coal, Submission on the Draft Decisi8@,March 2010, pp. 4-5
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A.10.6.12 Return of capital (depreciation)

QRN Coal maintained that setting a mine life forhreaone may impact on the pricing
of access and lead to current users bearing disgropately higher access charges
relative to future user&®

A.10.7 RailCorp (31 March 2010)

A.10.7.1Recognition of non-coal access seekers & passengeiority obligations

RailCorp expressed support for many of the ACCe&iminary views in the Draft
Decision and acknowledged that a number of condeonsits original submissions
appeared to have been addre$32d.

RailCorp acknowledged and supported the ACCC prelny view that it is
appropriate for the HVAU to include a separate satisn recognising ARTC’s
obligations under th&ransport Administration Act988 (NSW), particularly in
relation to passenger priorit§? RailCorp submitted though that the passengeripyrior
obligations of ARTC should be more clearly demaatsit, as RailCorp believes
passenger priority is a capacity/network managernssne the impact of which
should be clearly demonstrated in the HVAURailCorp submitted that a descriptive
clause in the Introduction of the HVAU is unlikely draw the attention of potential
access seekers to this consideratféRailCorp submitted that, instead, the HVAU
should nominate passenger priority principles sintib those expressed in the IAHA,
and that such clauses should be uplifted from A$A to HVAU in a similar manner
to those regarding other capacity management rs&ftéRailCorp submitted that this
is also in the interests of transparefty.

RailCorp also referred to the ACCC’s views on thiedduction of the April 2009
HVAU and submitted that the section should cleatte that references to non-coal
traffic includes both non-coal freight and passersgevices>> RailCorp submitted
that it should, as an access seeker, be entitiggeteame dispute resolution
mechanisms as other access seekers under the HY#tdted a concern that, under
drafting of the HVAU that would be consistent witte ACCC'’s preliminary view, in
the event of a dispute, it is unclear if the pagseipriority/network capacity
management will fall within the scope of the dispregsolution provisions in the
HVAU. %

18 QRN Coal, Submission on the Draft Decisi8@,March 2010, p. 5.
®19 RailCorp,Hunter Valley Rail Network — ARTC Proposed Accassditaking — RailCorp
Submission in Response to the ACCC Draft DecidtrMarch 2010, p. 5.

620 ACCC, ARTC HVAU Draft Decision, 5 March 2010, §8.

62l RailCorp, Submission in Response to ACCC DrattiSien, 31 March 2010, p.
622 RailCorp, Submission in Response to ACCC DrattiSien, 31 March 2010, p.
623 RailCorp, Submission in Response to ACCC DrattiSien, 31 March 2010, p.
624 RailCorp, Submission in Response to ACCC Dratftifien, 31 March 2010, p.
2> RailCorp, Submission in Response to ACCC DratftiSien, 31 March 2010, p.
626 RailCorp, Submission in Response to ACCC DratftiSien, 31 March 2010, p.
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A.10.7.2Scope

Application of multiple regulatory access arrangense

RailCorp supported the ACCC preliminary view theg tlefinition of the scope of the
April 2009 HVAU requires greater clarity to minineishe likelihood that access
seekers will be subject to multiple access arramgesi’’ RailCorp expressed a
concern that its current access agreement with ARWF@h provided for access to
both the Interstate and Hunter Valley networksdooadance with the 2008 Interstate
AU and the NSWRAU, has expired and is operating omonthly extension basis.
RailCorp submitted that negotiations with ARTC lwendly recently commenced and
the lack of contractual certainty, confusion regagdhe interface between the
different regulatory instruments and the uncleaurgof what is being proposed in
relation to non-coal paths in the HVAU has creatensiderable amount of
uncertainty’?®

Exclusion of Extensions
RailCorp supported the concept of Extensions beavgred by the HVAU?

A.10.7.3Alignment considerations

RailCorp submitted that many of the aspects coathin the IAHA that the ACCC
has identified as capacity management provisionsldibe uplifted into the

HVAU.®* RailCorp submitted that any provisions contaimethe HVAU and

mirrored in access agreements should be subjdieetdispute resolution mechanisms
in the HVAU %!

RailCorp submitted that ARTC'’s statutory passemqggrity obligations should be
contained in the HVAU and mirrored in access ager@s?

A.10.7.4Essential elements

RailCorp agreed with the ACCC's view that the draftof the Essential Elements in
the 2009 HVAU permits negotiation of access agredswith non-aligning
provisions. RailCorp noted that this drafting coplrmit, through negotiation, the
removal or variation of those Essential Elementetirey to passenger priorifyj°

A.10.7.5Non-coal access rights

RailCorp submitted that it supports the view tlnat HVAU should include an
indicative access agreement for non-coal acceBtsrigarticularly if an indicative
passenger service is also developBdRailCorp submitted that any indicative non-
coal access agreement should be subject to reguktautiny and provided to non-
coal access seekers for revigW.

627 RailCorp, Submission in Response to ACCC DrattiSien, 31 March 2010, p.
628 RailCorp, Submission in Response to ACCC DrattiSien, 31 March 2010, p.
629 RailCorp, Submission in Response to ACCC DrattiSien, 31 March 2010, p.
630 RailCorp, Submission in Response to ACCC DrattiSien, 31 March 2010, p.
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p.

8
10.
8.
8.
831 RailCorp, Submission in Response to ACCC Drattifien, 31 March 2010, p. 10.
632 RailCorp, Submission in Response to ACCC Drattifien, 31 March 2010, p. 9
833 RailCorp, Submission in Response to ACCC Dratfti§ien, 31 March 2010, p. 9
834 RailCorp, Submission in Response to ACCC Dratfti§ien, 31 March 2010, p. 9

3% RailCorp, Submission in Response to ACCC Dratfti§ien, 31 March 2010, pp. 9-10.
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A.10.7.6Reservation of non-coal access rights

RailCorp submitted that it remains of the opinibattprocesses in relation to the
reservation of non-coal trains paths is uncleail@ap submitted that it:

‘... is particularly concerned in the current contagtits current access
agreement with ARTC, which provides for accessdth lthe Interstate and
Hunter Valley networks in accordance with the Il éime NSWRAU has
expired and it is operating on a monthly extensiasis. Negotiations with
ARTC have only recently commenced and the laclootractual certainty,
confusion regarding the interface between the wifferegulatory instruments
and the unclear nature of what is being proposedlation to non-coal paths
in the HVAU has created a considerable amount oértainty’°%°

A.10.7.7Dispute resolution and arbitration

RailCorp was concerned that the ability to acckedlispute resolution mechanisms
of the 2009 HVAU in the event of a dispute involyipassenger priority/capacity
management is unclear and may ultimately be coreideutside the scope of the
HVAU. RailCorp submitted that the passenger pryopitinciples should be subject to
the dispute resolution mechanisms contained itH¥4a&U, and that RailCorp, as an
access seeker, should be entitled to utilise thiputke resolution mechanisms available
to other access seekers under the HVPAU.

A.10.7.8Capacity Shortfalls

RailCorp noted that it ‘supports the ACCC call floe rationale for the flexibility and
objective to be followed [in relation to the Capgg&hortfall provisions] be more
clearly explained. However RailCorp submitted thatould be concerned if the
actual principles were altered as they appeardordonvith ARTC obligations under
passenger priority’*®

A.10.7.9Capacity Resumption

RailCorp noted that it ‘acknowledges the difficuitydeveloping a capacity
resumption threshold in the light of coal industttput variability’, however submits
that ‘a key component of network management mwstde the ability of the
network owner to resume unused capacity to enberefficient use of the network
for the benefit of all stakeholders including altess seeker$>*

A.10.7.10 Industry Consultation Process

RailCorp reiterated that ‘ARTC has failed to inaudailCorp in the industry
consultations prior to the proposed HVAU being ledgvith the ACCC’ and that the
‘process for developing the network capacity sgateas flawed in that non-coal
Access seekers were not accommodated.’

RailCorp noted that it is ‘very supportive of th€BC suggestion that the HVAU
contains a mechanism that would take into accdwviews of non-coal users during

636 RailCorp, Submission in Response to ACCC Drattifien, 31 March 2010, p. 10.
837 RailCorp, Submission in Response to ACCC Drattifien, 31 March 2010, pp. 7-10.
638 RailCorp, Submission in Response to ACCC Dratftifien, 31 March 2010, p. 11.
639 RailCorp, Submission in Response to ACCC Dratftifien, 31 March 2010, p. 11.
640 RailCorp, Submission in Response to ACCC Dratftifien, 31 March 2010, p. 11.
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the development of a corridor capacity strategye fifechanism would take the form
of either membership of the RCG or a separate dttism process™

RailCorp submitted however that a ‘concern with aagsultation process is the
requirement and incentive for the process to becéffely undertaker?*?

RailCorp further submitted that ‘ARTC has demortstiain RailCorp’s case, an
apparent lack of willingness to consult ... aboutth8AU’. RailCorp submitted that
it ‘has no wish to complicate or make RCG membegrsimwieldy’ but argues that
‘membership of the RCG may be preferable to a sé@aonsultation proces¥?

RailCorp noted the ACCC’s recommendation that doertposition of the RCG
should be discussed within industry’ however tkitswledge ‘this discussion as not
taken place nor has ARTC approached RailCorp. #esalt RailCorp has not yet
been able to determine a positidff’

A.10.7.11 Network Transit Management

RailCorp submitted that it supported the ACCC’smgeon the involvement of non-
coal stakeholders and the HVCCC in the medium t&pacity planning proce§s:

RailCorp submitted that ARTC should amend the HV&léxplain the nature of
ARTC'’s obligations under the terms of the NSW Ledde ACCC rationale for the
HVAU to explain ARTC's inability to change the NMsuld equally apply to
ARTC'’s obligations to the implementation of passamgiority obligations. This has
the same potential to avoid disputés.

RailCorp submitted that provisions relating to AR @assenger priority obligations
in the 2009 IAHA and the 2009 OSA should be uptifte the HVAU and dealt with
under the dispute resolution proc&8<urther, passenger priority obligations are not
operator specific and should be part of the N¥f®s.

A.10.7.12 KPIs

RailCorp submitted that the inclusion of KPIs ie tHVAU would aid transparency

for all access seeke?s

A.10.7.13 Structure of charges for non-coal access (sectionld HVAU)

RailCorp submits that it has concerns with:
= ARTC's apparent allocation of VCC

= Contributions to FCC

641 RailCorp, Submission in Response to ACCC Drattifien, 31 March 2010, p. 11.
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644 RailCorp, Submission in Response to ACCC Drattifien, 31 March 2010, p. 11.
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= Interpretation of the ability to pay together wille guidelines regarding
access charge differentiation

RailCorp submits that its still remains convinckdttindicative passenger access
charges are required even though the ACCC has steghjnat a formal ceiling level
apply to non-coal access seek&fs.

RailCorp is concerned that CityRail is making sahsal amounts of contributions to
FCC, while non-coal freight is making consideralelys, if any, contributions to the
FCC. Furthermore, RailCorp is unsure as to how@€ is being allocated outside of
the HV network, considering its Islington to Musilkebok and Islington to Scone
services run on both the Interstate Network andnigivork®*

A.10.7.14 Ability to pay (section 4.11 HVAU)

RailCorp submits that ARTC should differentiatér@m other non-coal access
seekers as it is a Government Authority and as suakguired to operate the above
rail services irrespective of the commercial aspéthe service supply. Further,
RailCorp submits that the unclear nature of themonents of the access charge
(VCC and FCC) and subsequent network allocatioewénue suggests to RailCorp
that scrutinised indicative prices for passengerises are required in addition to an
indicative access agreement for non-coal accesesse’

A.10.7.15 Mutually exclusive access applications (section 3HVAU)

RailCorp submits that it is concerned with the leigfipresent value rule in relation to
mutually exclusive access. In particular, RailCquestions the ACCC's preliminary
view that non-coal access seekers have the atalijilise other methods of
transportation. RailCorp maintains the point thagas significantly less ability to
utilise other transportation methods and as sughests ARTC and the ACCC to
reconsider the impact of the rule in relation fosituatiort>>

A.10.8 Xstrata Coal Pty Ltd (8 April 2010)

A.10.8.10bjectives

Xstrata submitted that while it generally considéet the objectives set out in 2009
HVAU section 1.2 are appropriate, an extra secttoould be added setting out ‘Coal
Chain Principles®* Xstrata submitted that it is important to set spcific coal

chain principles, which are desirable for the HVARH Access Agreements to
achieve, to ensure certainty of access to CoalrCBapacity and alignment of port
and track capacity and access agreements. Xstiamaitted that such principles
would also contribute to a better understandintpefinterests of Applicants seeking
coal Access Rights in ensuring certainty, and thidip interest in ensuring
efficiency®°
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Xstrata also submitted a marked-up HVAU showingrtee section, which is the
same as originally proposed by Xstrata in its Oetd@909 HVAU mark-uf5>®

A.10.8.2Review

Xstrata submitted that, given the changing nat@iteeHunter Valley coal chain, it is
not clear how the HVAU, the IAHA and the Access ¢tal Agreements will
practically operate over the Term of each AccesslétcAgreement to achieve the
objectives set out in the HVAU.

Xstrata proposed and provided drafting for a mampgrehensive review mechanism
than that in section 2.4(d) of the HVAU, includiegrly review of AHAS to ensure
consistency with the HVAU and enable necessary dments’>’ Xstrata proposed
that at the end of the first and fifth year of théAU, each Access Holder may, and
ARTC must, participate in a good faith review of terms of the HVAU and the
IAHA, and where the Access Holder participateshim teview, the AHA held by the
relevant Access Holder. The review participants ibguepare a report to the ACCC
detailing the appropriateness of the HVAU, IAHA akidA (if the latter is reviewed)
and whether any amendments are required to gieetdfi the objectives and Coal
Chain Principles. In making a determination, theGXTshould have regard to
whether proposed amendments are likely to leachpsavements in Coal Chain
Capacity or alignmerft®

Xstrata submitted that the purpose of the reviewldibe to examine the operation of
the arrangements rather than the commercial pofid\RTC, and that the ACCC
should not be able to determine any amendmentsvihaltl have a material adverse
impact on ARTC overafi*®

A.10.8.3Additional Capacity

Xstrata submitted that the provisions relating ttdional Capacity in the HVAU
‘allow ARTC too much discretion in whether it wgtoceed with the construction of
Additional Capacity and do not contain sufficiemtentives for the control of

ARTC's costs of doing so®®°

Expansions and extensions

Xstrata submitted that it is concerned with thevmions by which ARTC will
provide Additional Capacity, ‘primarily in respeaft Additional Capacity which is
delivered by ARTC enhancing its own existing Netkyoather than undertaking
Extensions®®

Xstrata submitted that while ‘section 6.1 of the AY ... allow[s] the connection of
new sections of track to the Network, which allaygers an alternative to ARTC's

8% Xstrata,Hunter Valley Coal Network Access Undertaking mdrie versionAttachment 2, 8

April 2010, p. 2 and Xstrata, partial HVAU mark-upQOctober 2009, p. 5.
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construction of such Extensions ... in relationtbacements of the existing
Network, at present no such possibility exi&’

Access Holder funded enhancements

Xstrata noted that ‘[s]ection 6.2 ... provides twtealatives in respect of the funding
of Additional Capacity’:

Either the Additional Capacity must be approveatigh the RCG process
and form part of the RAB which will determine prigifor all Access
Holders, or it may be funded by a specific AccestdHr. In relation to
funding by a specific Access Holder, this may bei@ged either through the
Access Holder meeting the cost of the provisiothaf Additional Capacity
when incurred, or through ARTC reaching an agred¢mith the Access
Holder under which there is an agreed return onmedleant expenditure for
ARTC over time2®®

Xstrata submitted that it ‘has a number of concémnslation to these provision§®

Obligation on ARTC to proceed

Xstrata submitted that ARTC’s obligation to ‘prodde construct and provide the
Additional Capacity are subject to a number of fations in section 6.2(a) which’ are
not ‘appropriate, especially where the cost ofAldditional Capacity is being met by
the Access Holder rather than ARTC. In particufar:’

(@) Xstrata does not consider it appropriate tietconstruction of the
Additional Capacity is subject to a test of “econoffeasibility” which
is separate from a consideration of the impachefAdditional Capacity
upon ARTC'’s financial position;

(b) Xstrata is also concerned that the assessofigviiether the Additional
Capacity compromises ARTC's legitimate businessradts is too
vague. Where ARTC is no worse off as the resulbefconstruction of
the Additional Capacity, and achieves the regul&atk of Return on
capital expenditure it undertakes, then Xstratesichrs that ARTC's
business interests have not been adversely affeated

(c) neither of these assessments should be couchedns of ARTC's
opinion. The criteria should be objective, allowiiog the possibility of
ACCC arbitration in the event of any disagreem®Ht.

Cost of Additional Capacity

Xstrata noted that ‘[w]here ARTC proceeds to cargtAdditional Capacity through
the RCG process, there is an assessment of trecpogists by the RCG and if
agreement cannot be reached in relation to whéltlese costs are reasonable, there is
reference to an independent expert to considerhehéte costs are Prudent. Costs
which are not deemed to be Prudent will not beuiet! in the RAB for the purpose

of calculating ARTC's revenue caff’

662 Xstrata, Submission in Response to ACCC Draftifkes, Attachment 1, 8 April 2010, p. 2-3.
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Xstrata submitted that it ‘considers that it wobh&lappropriate for a similar process
to apply where the Additional Capacity is to bedead by an Access Holder in
accordance with section 6.2(5®

Impact upon regulated returns

Xstrata noted that it was not clear ‘from the diH¥AU what the effect of
arrangements entered into in accordance with se6td for the funding of
Additional Capacity by an individual Access Holdevuld have on the regulated
level of return of ARTC’ and that:

Presumably, where Additional Capacity has beenddrttrough the
provision of direct financing of construction cobtsan Access Holder,
ARTC would not be entitled to a return on capitatéspect of those
amounts, given that the amounts have been fundea B\ccess Holder and
not ARTC. Xstrata has suggested some drafting amentb to section 4
which clarify this positior?®° If this provision is not made, Xstrata is
concerned that ARTC will derive a windfall gainifincachieving a Rate of

Return on Additional Capacity which it did not bélae cost of constructing.
670

Access Holder return on capital

Xstrata noted that where ‘an Access Holder provdiesct financing of the costs of
Additional Capacity, then there should be a dddieitittement for that Access
Holder to achieve a return on that investment wAd@C allows access to that
Additional Capacity by other Access Holde?§:’

Xstrata submitted that it would be:

reasonable to require the recovery of a pro ratpgrtion of the Depreciation
costs in respect of the Additional Capacity, al@rithp a return on capital
equivalent to the regulated Rate of Return whiclhileitnave been applicable
if ARTC had funded the Additional Capacit§/’®

In addition:

Xstrata does not consider that the existing drgfitinthe HVAU, referring to
an “equitable form of reconciliation” provides dafént certainty for the
Access Holder which has funded the Additional Capalf this change is
not made, Xstrata considers that subsequent At¢telsers may benefit
unfairly from an investment made in Additional Ceipaby the first Access
Holder.®™

Access Holder funding — sharing of costs

Xstrata submitted that [w]here the Access Holded&iAdditional Capacity through
a method other than directly meeting the capitatsof the Additional Capacity, it
should be clear that where ARTC allows any otheze&s Holder access to that

658 Xstrata, Submission in Response to ACCC Drafti§es, Attachment 1, 8 April 2010, p. 3.

%9 The detailed mark-ups to the April 2009 HVAU ahd December IAHA proposed by Xstrata are
available in its submissions in response to the B8@arch 2010 Draft Decision on the April
2009 HVAU: http://www.accc.gov.au/content/index.phtml/item 20858
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Additional Capacity, that further Access Holder gladbear the costs of the
Additional Capacity proportionally to its usagé*.

Xstrata submitted that ‘if this is not so then thgher Access Holder may benefit
unfairly from the payments made by the first Accldsdder in relation to that

Additional Capacity®”

Access Holder funding — form of agreement

Xstrata submitted that the form of AHA ‘to be emi@dinto by an Access Holder
funding Additional Capacity should be in a form walhis as near as possible to the
IAHA, subject only to those changes which are neassto reflect the provisions of
section 6 of the HVAU.*"®

Cost of Additional Capacity not Prudent

Xstrata noted that the HVAU ‘allows an assessmgrarbindependent expert of
whether the costs are reasonable, and if not tihegnare not deemed to be Prudent’,
which Xstrata considers is ‘appropriate, and shox@@xtended to Access Holder
funded Additional Capacity’’’

Xstrata submitted that it is presently ‘unclear win@ consequence of any such
finding would be’ and is ‘concerned that if the ergiture is not deemed to be
Prudent then ARTC would not proceed with the carcston of the Additional
Capacity, leaving Access Holders without accessaitk capacity®’®

As a result, Xstrata submitted that it is:

appropriate that the Access Holder or the RCG fasapriate) should have
the right to appoint another person to completectivestruction of the
Additional Capacity, subject to appropriate progedibeing in place to
govern access to the Network and the undertakinigeofvork to appropriate
standards. In that case, the Additional Capacityld/be funded by those
undertaking the work, unless another arrangemestageeed’®

A.10.8.4Common provisions in access agreements for alignmepurposes

Xstrata submitted that ‘it is a key requirement tkstrata understands not only the
terms on which ARTC makes track access availabie bot also the terms on which
ARTC makes that access available to other usesdrak¥ also submits that ARTC
should apply the terms on which capacity is avéla@bonsistently as between users,
and that it would be inappropriate for ARTC to adistier its agreements in a way
which favoured the users of one terminal over

674 Xstrata, Submission in Response to ACCC Drafti§es, Attachment 1, 8 April 2010, p.
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Xstrata also submits that, in addition to thosasiidentified by the ACCC in its
Draft Decision, the provisions relating to tolerarand the calculation of the rebate
should also be contained in the HVAY.

A.10.8.5Tolerance

Xstrata submitted that Tolerance provisions shbelahcluded in the HVAU and
should be granted to all users on an equivaleris §&sIn addition a review of
Tolerance should be carried out in accordance elahse 3.3(d) of the 2009 IAHA.
ARTC should be allowed to change the level of Taree in all AHAS to reflect the
outcome of the review?*

Xstrata submitted that changes to the Monthly Teslee Cap should ‘be no more than
annual, notified at least 6 months in advance ahgest to the approval of RCE*

A ‘proper decision making process’ should be fokaan relation to changes to such
a ‘fundamental part of the agreemefit.

A.10.8.6Definition of Network Path capability (Schedule 2 AHA)

Xstrata considers that the definition of NetworkiP@apability should take into
account only path usages that could have beenhys€dal Trains operating in
accordance with the system assumptions. Xstrataissithat this would prevent Path
Usages being classed as included in the Netwotk @apability where they could
not have been used by a Coal Train even if theybeaa available. Xstrata considers
that this makes the definition more certain anda@cks the contractual alignment of
IAHA with the contracts for other components of thenter Valley Coal Chaiff®

Xstrata has suggested the following drafting fer definition of Network path
Capability:

2.4 Network Path Capability

(a) The NPC is the capability of the Network (includiawgd Additional capacity made
available at the date the true-up test is carrig}l gpecified in terms of capability to
provide Usable Paths in the Period

(b) The Usable Paths in respect of a Pricing Zonembe tdetermined by ARTC in
respect of each period in consultation with the HBCC

(c) For the purpose of this paragrapisable Pathsncluded only those Path Usages
which are (or would be if not used for another s within the definition of TPR or
unavailable due to an Availability Exception or etivise) capable of being utilised
by Coal Trains which comply with the System Assuon, including assumptions
with regard to loading time, unloading time, settibrunning time and headway
between train&’
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A.10.8.7Train Path Schedules and Operator flexibility

Xstrata considered that the operation of the TlRath Schedules (TPS) may impede
the ability of Access Holders to utilise differédperators to service the same Train
Path. Xstrata wished ‘to have sufficient flexiljilto change the nominated Operator
servicing each Train Path and the proportions ¢ Rgages consumed by each
Operator which services each Train Path on a dhai$ys’ to allow flexibility in
Operator deployment and increase competition.

The marked-up version of the IAHA attached to Xstsasubmission reflects these
submissions.

A.10.8.8Capacity resumption

Xstrata noted ‘that the ACCC considers the preggmtiposed provisions in relation
to the resumption of under-utilised capacity tarisifficient’ and raises ‘two key
concerns in relation to the ACCC's findings:’

(@) the ACCC appears to favour ARTC having an eata incentive to
resume Path Usages which are “under utilised”.atatis of the view
that there is no benefit to ARTC doing so, excepéne there is an
alternative user seeking access to those pathsofldieal Access
Holder continues to be liable to pay a TOP Changeliation to Path
Usages, even where they are not used. Provideattiat Applicants for
capacity are able to access under utilised Pathedstairough making
an application to ARTC which then enables ARTCriggeer the
resumption process, Xstrata does not understanietiefit of resuming
paths where there is no alternative user to aséafnibty for the TOP
Charges; and

(b) the use of an 80% utilisation test over a Githgeriod recognises the
inherent variability of the coal industry. Majoré® majeure and other
events can seriously adversely affect mine prododtr prolonged
periods. The additional threat of resumption oftfzaths, making
reopening of the mine impossible or uneconomicukhonly apply
after a considerable period of serious under-atilig. In addition,
different Operators utilising different train sizesy require fewer Path
Usages, and a short resumption period would rumiskehat an Access
Holder utilising an Operator with more efficienditn sizes (requiring
fewer Path Usages) during a short period mightdyenpnently
disadvantaged through the loss of Path Us&ges.

A.10.9 Coal & Allied (31 March 2010)

A.10.9.1Role and interaction of the HVAU, IAHA and OSA in ensuring
accountability for performance and alignment

Coal & Allied (C&A) submits that it ‘agrees withéhACCC’s recommendation that
ARTC should work closely with the HVCCC in relatitmcapacity planning and the
overall co-ordination of the Coal Chain, and C&Aahgrees that the HVCCC will
have a key central role to play in the future iswging that effective Coal Chain
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alignment is achievedC&A submits however that it queries ‘whether cotestidn in
and of itself will necessarily lead to appropriatecomes in all case&

C&A is of the view that ‘the HVAU must include sorspecific requirements and
functions that ARTC must satisfy to proactivelytpapate in a performance
accountability and alignment regime.” As an exam@I&A notes that:

‘in circumstances where there is a capacity shibttfat has not been caused
by a specific user (such as the recent grain trarailment), C&A considers
that the HVAU should include a protocol that idées ‘affected producers’
and the specific role which the HVCCC is to playh&ke a capacity shortfall
has instead been caused by an individual prod@&#, submits that there
should be an appropriate at fault regime that aties an appropriate level of
responsibility to the relevant producers. Howe@&A acknowledges the
ACCC'’s comments about ensuring that any regimeighatplemented does
not expose individual smaller producers to disprtpoate risk.®*

C&A also notes that it ‘refers to its previous sussions which provide more detail
on this issue — for example, in relation to claBge! of the draft IAHA (which should
be mandatory obligation) , clause 6.2 of the IAHhich should be underpinned by a
clear objective to ensure that throughput is mas@aiduring a temporary shortfall
scenario) and clause 11.5 (in relation to whichaimendments introduced in the 24
December IAHA are, in C&A’s view, inappropriatéf?

A.10.9.2The True-up test (Schedule 2 AHA)

C&A agrees with the ACCC that the True-up Testassufficiently transparent as it
needs to contain specific details on how the Nétath Capability and Monthly
Tolerance Cap are to be calculated for the purpokagplying the test. C&A
considers that even if these details were includede True-up Test it would still be
inappropriate because Producers will only receixebate for shortfalls to Base path
Usages, with no consideration of their tolerandé@lements. Consequently, C&A
submits that the total rebates paid by ARTC attie of a Contract Year could be
significantly less than the actual capacity shdrtfeey cause, reducing ARTC’s
incentive to perform well. C&A therefore submitatiolerance entitlements should
be included in the True-up Test Calculatfoh.

C&A submits that it supports the introduction ahachanism that enables ARTC to
benefit above and beyond its revenue cap if ible & extract further efficiencies
from the Network and by doing so make additiorahtpaths available to users.

A.10.9.3Capacity resumption

C&A notes that the ‘ACCC is seeking advice on aereyppropriate approach to
capacity resumption’ and submits that it ‘maintaims position it has put forward to
the ACCC in its previous submissions that, at daest, the test for resumption as it
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currently appears in the 24 December IAHA is appabe given the practical realities
of coal mine productior?®

A.10.9.4Conditions precedent to delivery of Additional Capaity

C&A notes that the ‘ACCC has recognised the inappabeness of the current
conditions precedent to the delivery of Additio@alpacity, but has acknowledged
that ARTC is a below rail operator and not a cartton company and that a
requirement that ARTC be held to a strict timetdbledelivery may not reflect
ARTC's legitimate business interesf§®

C&A also notes that ‘[a]ccordingly, the ACCC hagexs interested parties to submit
proposals that would balance the interests of ARME access seekers and achieve an
appropriate outcome. The ACCC considers that allpesszpproach is for the
contractual terms between ARTC and access seeglelarh to be subject to
negotiation and ultimately arbitration by the ACCE’

C&A submits that there are ‘two issues for consatien in relation to this point:’
(@) the issue of the timing of the delivery of #itddhal capacity; and

(b) the commercial viability of the ARTC creatitlge additional
capacity®®

C&A submit in relation to the first issue, althou@&A agrees with the ACCC that
ARTC'’s principal function is not to act as a constron company’:

C&A considers that ARTC is in the business of daling additional track
capacity and should be able to provide access seeith an appropriate
level of commitment about when capacity will ultiely be delivered before
ARTC enters a contract with an access seeker &vrctipacity. Any other
outcome does not sufficiently protect the intere$imccess seekers?

C&A submits in relation to the second issue, thaepeats its previous submission
that ARTC should not have the option to decide #magxpansion is not commercially
viable afterARTC has elected to enter an Access Holder Agreemigm a Producer.
This assessment should occur before ARTC entepstaact with an access seeker in
accordance with procedures set out in the draft HVA&®

A.10.9.5Structure of charges — coal access rights (sectidn10 HVAU)

C&A submits that it strongly disagrees with ARTGcgprg on a gross tonne per
kilometre (GTK) basis and submits that ARTC shduddrequired to submit an
efficient train configuration to the ACCC for eftae consultation with access
seekers within 3-4 years of commencement of HVAU p@incing based on efficient
train configuration must become effective withi® 4ears of commencement of
HVAU and apply to all service®' C&A also believes that ARTC should be in a

6% Coal and Allied, Submission in Response to ACG&fDecision, 31 March 2010, p. 3.
6% Coal and Allied, Submission in Response to ACG&fDecision, 31 March 2010, p. 3.
97 Coal and Allied, Submission in Response to ACG&fDecision, 31 March 2010, p. 3.
9% Coal and Allied, Submission in Response to ACQ&fDecision, 31 March 2010, p. 3-4.
9 Coal and Allied, Submission in Response to ACQ&fCDecision, 31 March 2010, p. 3-4.
%0 Coal and Allied, Submission in Response to ACQ&ftDecision, 31 March 2010, p. 4.
01 Coal and Allied, Submission in Response to ACQ&fDecision, 31 March 2010, p. 4.
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position to make a determination on efficient treamfigurations in a much shorter
timeframe than 3-4 years and submits that a 1-2peod is more appropriafé

A.10.9.6Liability and indemnity

Coal and Allied submitted that ARTC’s limitation kidibility is too extreme and that
it would be giving further consideration to its gms1. Coal and Allied further
submitted that if liability to fail to provide adin path is limited to the True-up Test,
then this will depend on whether the True-up Testdpropriately frametf?

Coal and Allied submitted that the liability cap®# million is too low and that ‘a
year’s take or pay charges — is a more appropeagieor, alternatively there should
be a significantly larger monetary cap (say, asti&20 million), which should be
subject to indexation during the term of the Acddsiler Agreement’*

A.10.9.7Mutually exclusive access allocation (section 3.1 VAU)

C&A agrees with the ACCC that mutually exclusiveegs applications need to be
clarified and made more transparent. C&A maint@mprevious positions that

further consideration should be given to the pracesito apply in relation to defining
‘mutually exclusive’ and ensure that the proced@mesure a transparent and equitable
outcome for all producer§®

A.10.9.8Return on capital (WACC)

Coal and Allied believed that an appropriate rdteeturn should both reflect the risks
faced by ARTC and the interests of producers whiotw@asee track capacity
delivered in a timely manner, in order to proviaeigcentive to ARTC to invest in

the Network’®®

A.11 Submissions in relation to the proposed 2010
HVAU

A.11.1 Asciano Ltd (25 October 2010)

A.11.1.10perator’s right to view the AHA

Asciano submits that it has concerns that an Opedates not have the right to view
the AHA even though it places obligations and regraents on the Operator. Asciano
submits that this could potentially be problemasdhe operator is required to act in
accordance with the AHA agreed to by ARTC and tkeess Holder, even though
the Operator has not seen the AFYA

Asciano therefore submits that an Operator shoane lthe right to review the AHA
and also be made aware of the amendments to theasHtholds applicable to the

92" Coal and Allied, Submission in Response to ACG&fCDecision, 31 March 2010, p. 4.

93 Coal and Allied, Submission in Response to ACG&fDecision, 31 March 2010, p. 5.

94 Coal and Allied, Submission in Response to ACG&fDecision, 31 March 2010, p. 5.

%5 Coal and Allied, Submission in Response to ACG&fDecision, 31 March 2010, p. 5.

%% Coal and Allied, Submission in Response to ACG&ftDecision, 31 March 2010, p.5.

07 Asciano,Submission to the ACCC - ARTC 2010 Draft Hunteteyahccess Undertaking5
October 2010, pp. 4-5.
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OSA, do the Operator can understand any implicatiomay have on its
obligations’®®

A.11.1.2Transitional arrangements

Asciano reiterates its concern about the lackanfditional arrangements between the
current and the OSA-AHA contracting models. Ascianbmits that further
transitional arrangements dfg.

A.11.1.3Efficient train configuration

Asciano is concerned that a four year time framenecceptable for developing
efficient train configuration as current congestiequires these issues to be resolved
in six months. In addition, Asciano submits thatTXRshould be obliged to consult
with the operators on system assumptions and ath#ers prior to finalising the

efficient train configuration’*°

A.11.1.4Alignment of Network KPIs

Asciano submits that Network KPIs should be alignéti other coal networks over
the longer term to allow performance and cost igfficy comparisons and

benchmarking’**

A.11.1.5Clauses in IAHA and OSA

Asciano is concerned that Clause 4.6 c) of the IAH&y encourage access holders to
assign fault to the operator, even in the eventravttee causes are more compléx.

Asciano has continually expressed concerns abeutdmplexity of the “Indemnities
and Liabilities” clause in the OSA, the amendmgmtgposed only serve to increase

the complexity.*

A.11.1.6Pricing structure

Asciano submits that one of the ARTC’s main fixedtadrivers is the number of train
journeys not GTK Asciano continues to believe tAaK charging structure results in
larger coal trains being charged a greater amaurthé same train path and thus
encourages operation of inefficient trains. Asciammmmends using cost reflective
rail pricing structures which include a flagfallmponent will send improved price
signals to operators?

A.11.1.7Network management principles and early and late sgices

Asciano is concerned that the Network Managementiptes are not designed for
the sequencing requirements of coal trains deligein sequence from coal mines to
ports, rather on time running takes precedence saguencing. Asciano submits that
Clauses 3.6 and 3.8 of the OSA emphasis on “or’ tioming is inconsistent with
the primary objective of the sequencing approadded. Asciano is aware that the

%8 Asciano, Submission in Response to ACCC Consnit&aper, 26 October 2010, pp. 4-5.
99 Asciano, Submission in Response to ACCC Consmit&aper, 26 October 2010, p. 6.

"0 Asciano, Submission in Response to ACCC Cortinift&aper, 26 October 2010, p. 7
"1 Asciano, Submission in Response to ACCC Cortirft#aper, 26 October 2010, p. 8.

"2 Asciano, Submission in Response to ACCC Cortinft@aper, 26 October 2010, p. 9.

3 Asciano, Submission in Response to ACCC Consoift&aper, 26 October 2010, p. 10.

4 Asciano, Submission in Response to ACCC Consuoift&aper, 26 October 2010, pp.12-13.
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proposed Network Management Principles are corddm@&RTC's lease of the
Hunter Valley network from the NSW Government anat this lease does not make
provision for the Network Management Principlebéoaltered. Asciano believes that
the relevant clauses in the AHA and OSA could beraded to require that in the
event of the time windows not being met, all partise their best endeavours to
implement a course of action to meet and over-agcgoal of achieving delivery of
trains from the mines to port in sequente.

A.11.1.8Previously raised concerns
Asciano is still concerned that there remains ‘areasonably long time period, being
sixty business days, [for ARTC] to provide an Iradice Access Proposal®

Asciano is also seeking that ARTC continuing tdlerible when negotiating
contracts to meet the needs of domestic coal USers.

Other Asciano’s suggestions relate to the OSA’ate:

= two to three years rather than five years is am@pjate time frame to
demonstrate solvency

=  ARTC should consult with the Operator prior to anieg the Code of Practice.

= Clause 5.4(b) should be subject to a “best endeaVolause rather than an
absolute obligation

= in the event of a speed or weight restriction hasagerial impact on the operator,
ARTC should have the obligation to remove the retsbn as soon as practicable.

= ARTC consultation with the Operator on network gsssons should be on the
broader long term network possession plan andusbthe current possession.

A.11.2 Coal & Allied (25 October 2010)

C&A submits that ARTC has not addressed the fiyeigsues in the proposed
HVAL7Jl,9therefore C&A is unable to support ARTC’s pased HVAU in its current
form.

A.11.2.1Certainty of capacity’®

C&A is concerned that there is no transparencyifertransition from the current
arrangements to the initial allocation of capaanyler the proposed HVAU. C&A
submits to provide transparency and certainty toe&s Seekers, it is essential that

"5 Asciano, Submission in Response to ACCC Consnit®aper, 26 October 2010, pp. 13-14.

6 Asciano, Submission in Response to ACCC Cortinrft#aper, 26 October 2010, p.15.

7" Asciano, Submission in Response to ACCC Consnift&aper, 26 October 2010, p.15.

"8 Asciano, Submission in Response to ACCC Consnift&aper, 26 October 2010, p.16.

"9 Coal and AlliedSubmission in Response to the ACCC’s Consultai@mein relation to the
Australian Rail Track Corporation’s Proposed Huniéalley Rail Network Access Undertakjng
25 October 2010, p.3

20 Coal and Allied, Submission in Response to ACGR<liltation Paper, 25 October 2010, pp. 6-8,
15-41.
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ARTC develop appropriate transition arrangememms) fNSWRAU to the Proposed
HVAU.

C&A submits by the end of 2010, coal producers tél’e committed to a total of
approximately 200mt of port terminal allocation Thyear rolling TOP contracts.
Therefore C&A emphasises the importance of traosiéirrangements that make clear
of how Available Capacity and Additional Capacitiflwe allocated amongst Access
Holders to align with their significant existingig term port commitments. ARTC
provides for the transition of its own regulatoryaamgements in the Proposed HVAU
Explanatory Guide, however no transitional arrangets for Access Seekers were
provided.

C&A is also concerned that the Proposed HVAU dagsprovide Access Holders
with sufficient certainty that new track capacitifl\we delivered as required by
Access Holders. C&A believes that the investmearnigwork in the Proposed HVAU
falls short in terms of:

= the processes for allocating and investing in napaCity,

® the processes for ensuring users can fund expanarahthe appropriate
oversight, and

= appropriate oversight and governance of the invesstrprocess.

C&A proposes a Nomination, Track Investment andt@mting Framework that
addresses the concerns that are raised aboverdpespd approach includes:

= An annual Capacity Nomination process, ARTC and @@Gwvould then conduct
the Capacity Analysis to determine whether exiséind planned Capacity is
sufficient to meet the track nominations, and whetidditional capacity is
required.

= After ARTC and HVCCC have issued Indicative AccBsgposals with track
allocations, Access Seekers enter into contractslifallocated Path Usages.

®= Once AHAs have been entered into by Access Holtleesrack investment
process is initiated. Once Additional Capacity bees Pending Capacity, ARTC
is contractually bound to complete the constructibthat Capacity.

= HVCCC can recommend the construction of additi@aplacity at any time,
whether in conjunction with or outside of this frawork.

C&A believes that this process is aligned to thgacity nomination and allocation
arrangements developed at PWCS and ARTC by adoihtesg arrangements would
further promote contractual alignment along the tdulalley Coal Chain and leave
ARTC no worse off than under the Proposed HVAU.
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A.11.2.2Greater accountability for ARTC delivering contracted volumeg?

C&A submits that in the Proposed IAHA, the True-Ugst (TUT) is the only
recourse that Access Holders have for ARTC failddlover the required Train Paths,
therefore it is critical that the TUT ensures tARTC is held accountable for any
Capacity Shortfalls that it causes. C&A recognibelerance is critical for the
effective operation of the Hunter Valley Coal Cha&A is concerned that by not
including Tolerance in the TUT, ARTC could retagvenue from Train Paths it does
not supply. Therefore C&A proposes that Toleraneedintroduced into the
calculation of the rebate accruals for the periddid. In addition, C&A submits the
TUT must be transparent, comprehensive and bedubjendependent audit by a
third party.

C&A believes the NPC should accurately and traresuéy represents the useable
capacity of the Network, since it is directly ugedietermine whether there has been
a SAS. C&A submits that ARTC should more explicitdggcognise other System
Assumptions which impact on the usability of therirPath in determining NPC.
C&A requests that ARTC make available to industsymethodology for determining
NPC as soon as practicable so that an informedsssat of the appropriateness of
the methodology can be made. C&A believes thabatjh ARTC states its NPC
calculation is “consistent with capacity reportingdertaken by the HVYCCC”,
Capacity modelling for ARTC and the HVCCC are doneentirely different basis.
C&A suggests that the ARTC’s determination of NP©Gwdd reflect the HVCCC'’s
methodology.

C&A is concerned that the definition of Target MlytTolerance Cap (TMTC) gives
ARTC the discretion to set the TMTC at a level tisdess than the industry’s
requirements, which could potentially impact on fle&ibility needed in the coal
chain. C&A proposes that the definition of TMTC &r@ended to include a minimum
level of TMTC and a requirement that any decisitanset TMTC below this level
must be approved by the RCG.

A.11.2.3Incentives’?

C&A submits that it would be prepared to suppoet itirclusion of an incentive
mechanism, provided it is designed in a way th#lteffiectively align the interests of
ARTC and Access Holders and lead to gains in trmutfhput of the Hunter Valley
Coal Chain as a whole. Currently C&A believes hRITC has an incentive to under-
contract and not to provide ad hoc paths. C&A lveliethat the safe operation of the
Network is a critical issue, therefore overemphasisncentivising cost reduction is
not ideal as it could threaten the security ofkregpacity supply. C&A proposes
potential incentive package to be developed by AR®@d include:

= Allowing revenue to be earned above the revenuef@phoc paths are made
available; and

2 Coal and Allied, Submission in Response to ACGR<Iiltation Paper, 25 October 2010, pp. 8-9,
42-57.

22 Coal and Allied, Submission in Response to ACGR<Liltation Paper, 25 October 2010, pp. 9-
10, 58-60.
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= additional performance-linked revenue, linked thiaeement of safety targets
and/or non-capital intensive performance improvemsien

A.11.2.4Contractual alignment’®®

C&A is concerned that it is not clear as to how ARWill identify capacity shortfalls.
C&A submits the current five day period for capgahortfall provisions give ARTC
too much discretion and no regard to at fault Asddslders, potentially leading to
inequitable outcomes. C&A is concerned that thie ttancellation provisions in
clause 11.6 of the IAHA are inadequate and may leadequitable allocation of
losses. C&A considers the proposed review of tipaci#ly management process in
section 5.9 of the HVAU could be broadened to @kaoal Chain-wide perspective
and give the HVCCC the responsibility for condugtthe review.

C&A considers that more can be done to improvectivgractual and operational
alignment of elements along the Hunter Valley Golahin to encourage optimal use
of assets across the rail, track and terminal a.s€&A proposes that:

=  ARTC should be under positive obligations to publise basis on which it has
identified a capacity shortfall and monitor andagmn available capacity to
HVCCC.

=  ARTC should only be able to allocate capacity @tliscretion for events leading
to capacity shortfalls of less than two days, na.f

= ARTC's capacity allocations must ensure that thendek is efficiently used, the
impact on coal chain capacity is minimised and i@téd path usages from
unaffected load points will not be reduced.

= ARTC should be bound to provide track-related Systessumptions to HYCCC
to develop System Assumptions Document and to a¢tégCC’s
recommendation in relation to certain matters.

= Clause 3.14(a) of the IAHA should be amended sbARA C ‘must not’ make
Path Usages available where the Access Holdermtmdsave sufficient Network
Exit Capability.

®= The Tier 1 mandatory provisions should be incluietthe HVAU and subject to
ACCC arbitration.

A.11.2.5Pricing”*

C&A submits that under GTK pricing, Access Holdemsuld not be deterred from
using inefficient trains, thereby adding to the gestion on the Network. C&A
believes proposal to develop “the indicative sexwidich ARTC considers will
deliver the optimum utilisation of Coal Chain Caipgcis flawed. C&A suggests that

'3 Coal and Allied, Submission in Response to ACGR<liltation Paper, 25 October 2010, pp. 10-
11, 61-78.

24 Coal and Allied, Submission in Response to ACGR<Iiltation Paper, 25 October 2010, pp. 11-
12, 79-86.
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ARTC should instead focus on determining the balsmicing as this will enable
Access Holders to choose the most appropriatecgefor them.

C&A believes given that most rail network costs @dne@en by network kilometres,
not weight, the appropriate pricing mechanism tanq@emented over time, would
combine a variable maintenance-related expendiea@vered through a charge
based on GTK, with a take-or-pay component of absrgcovered on a “per train-
kilometre” basis.

C&A proposes pricing principles in the HVAU shoudd amended as follows:
= clarify the procedures for setting prices undetisadt.2(a)

= clarify the distinction between Direct Cost andréroental Cost under section
4.2(b)

= define Ceiling Limit under section 4.2(c)

= clarify drafting in section 4.3 and 4.4(a) to indducalculation of real pre-tax Rate
of Return

= amend section 4.4(b) so that the assessment efftbient basis of operating
expenditure is subject to audit and review

= change section 4.6(b) so that all determinatiorsvefage mine life must be
approved by the ACCC not only variations

= ceiling Limit in section 4.8 should be adjusted fan-delivery and Access
revenue clearly defined

® charge structure uncertainty in section 4.10 shbealéliminated

= restrict factors to be considered in charge difigagion to the ones listed in
section 4.14.

In addition, C&A submits that ARTC should changaude 5.4 of the IAHA, so it
pays interest on the amount due from 1 Januarywhénever the TOP Rebate is
paid.

A.11.2.6Risk versus Return®®

C&A submits that the level of risk proposed to bepted by ARTC under the
Proposed HVAU is not consistent with ARTC’s proph¥¢ACC. Under the
Proposed HVAU, ARTC bears little risk by having yiar rolling TOP contracts,
revenue cap scheme and capex approval processfaitee€&A supports the use of
the WACC parameters proposed by the ACCC in itdtacision. However if the
five key issues outlined above were addressed byy&1d ARTC took on the

2 Coal and Allied, Submission in Response to ACGR<liltation Paper, 25 October 2010, pp.2-5.
26 Coal and Allied, Submission in Response to ACGRsLiltation Paper, 25 October 2010, pp. 12,
87-91
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associated additional commercial risks, then C&A/mapport the higher WACC
proposed by ARTC.

A.11.2.70ther
Other C&A'’s concerns regarding the HVAU and IAHAe&f’

= the description and scope of the purpose of thiewein section 2.3(b) of the
HVAU is unclear and ARTC is under no obligatiorréport to the ACCC or
consult with stakeholders with the information eagsout of the review

=  ARTC does not have a general obligation to consitht the HYCCC under
section 3.1(b) of the HVAU

= Section 4.18 of the HVAU suggests that ARTC co@edksproposed variations to
the Access Holder’s contracted coal volumes

= the party receiving the confidential informatiomist bounded by obligation of
confidentiality under section 3.5(d) of the HVAU

= Clause 3.5(d) of the IAHA is inconsistent with tnede of operation at port
terminals.

A.11.3 RailCorp (26 October 2010)

A.11.3.1Passenger priority

RailCorp submits that one of its key concerns ésdraft HVYAU does not explicitly
address passenger priority. RailCorp is concerhatithe amended draft HVAU does
not highlight ARTC’s obligation to give reasonabpigority to passenger servic&S.

A.11.3.2Expansions and Connections

RailCorp submits it is unclear as to how a dis@lteut an expansion or connection
would be resolved given they are outside the didimiof the Network*

A.11.3.3Capacity

RailCorp submits that amendment to clause 5.2eHWAU gives HVCCC the

ability to determine available capacity for nonHcasers, which omits ARTC's
obligation in regard to passenger priority. RailC@ concerned that the amendments
to clauses 5.4-5.6 still does not make clear tapacity will be allocated first to
passenger services in the event of a capacityfah@mnd clause 6.2 should be
amended to reflect coal and non-coal scerario.

27 Coal and Allied, Submission in Response to ACGRgDiltation Paper, 25 October 2010, pp.1-6.

28 RailCorp,Subject: Hunter Valley Access Undertaki@§ October 2010, pp.1-4.
2 RailCorp, Submission in Response to ACCC ConsattéPaper, 26 October 2010, p.5.
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A.11.3.4Performance incentives

RailCorp submits that the performance measuresogeapby ARTC provide little
benefit to non-coal users as they are mainly retatee use of the network by coal
services’>!

A.11.3.5Non-coal access rights

RailCorp is concerned that ARTC has not proposgatduide an indicative non-coal
access agreement and attempted to use Interstitative Access Agreement as
HVAU non-coal access agreement without proper dteitson, which creates

uncertainty.”*

A.11.3.6Pricing

RailCorp is concerned that non-coal trains coulpially be charged more than
coal trains as passenger trains consume more tapadi reiterated its concerns
regarding reservation of non-coal rights and dispasolution.”?

A.11.4 Aston Resources (25 October 2010)

A.11.4.1Access to capacity for new entrants

Aston Resources submits that as a new entranthetblunter Valley Coal Chain, the
2010 HVAU fails to ensure new entrants are givefigent access to existing and
additional Capacity. Aston Resources is concerhatithe HVAU does not provide
adequate incentives to ensure incumbent producensidhoard capacity. In addition,
Aston Resources is concerned that section 3.6(d¥l gtentially enable a single coal
producer to derail a new entrant’s negotiationsafess3*

A.11.4.2Negotiating for access

Aston Resources submits that the network exit aipatequirement, if too strictly
interpreted, could decrease the value of capaeihsfer system at the port and delay
additional capacity constructidi® Aston Resources submits that section 3.13 does
not provide transparency as to how mutually exekisiccess rights are assesS&d.

A.11.4.3Capacity management

Aston Resources submits that under the 2010 HVAess seeker has no right to
capacity if projects are unduly delayed and thesmudilisation threshold has
weakened the resumption provisidiSAston Resources is concerned that ARTC has
too much discretion in deciding whether to resummhyways under clauses 11.5 and
11.6 of the IAHAT®

3L RailCorp, Submission in Response to ACCC ConsaitPaper, 26 October 2010, p. 6.
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25 October 2010, pp. 2-3.
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A.11.4.4 Network connections

Aston Resources submits that the amendments toiséct. of the HVAU do not
ensure ARTC will not extract monopoly rents or frage access to the Network.
Aston Resources is concerned that ARTC is givenrtaoh discretion regarding
when additional capacity will be created and sesti®.2 to 6.4 of the HVAU fails to
adequately ensure that capacity will expand to rireeport capacity. Aston
Resources also submits when an applicant has afgreedf-fund an expansion,
ARTC should not be entitled to have regard todtitimate business interesf§.

A.11.4.5RCG

Aston Resources supports the discretion given td@lRnder section 6.4(b)(vi),
which gives new entrants representation in RCGdkaides whether or not to
endorse capital expansiofis.

A.11.4.61AHA

Aston Resources submits that TOP rebate as theesokdy for the failure by ARTC
to make path available is inappropriate and thegsed TUT effectively reward
access holders failing to use its access rig{sian Resources also submits the IAHA
should expressly require access holders to traegferss capacity, thus create an
incentive to avoid capacity hoarding. Aston Resesilis concerned that an access
holder that has failed to exercise its annual rajhrenewal is given automatic priority
over a new entrant under Clause 2.5 of the IAHA.

A.11.5 HVCCC (25 October 2010)

A.11.5.1Efficient train configuration

HVCCC submits that it supports ARTC’s proposed psacfor the determination of
the efficient train configuratiofi*>

A.11.5.2Capacity Management

HVCCC submits that ARTC’s commitments to consultmiVCCC in development
of System Assumptions, undertaking its capacityyans coordinating its response to
a shortfall in existing capacity and allocatingdes of Capacity caused by other
parties are appropriafé&?

A.11.5.3Additional Capacity

HVCCC submits that ARTC’s commitments to consulthvilVCCC in assessing
impact of requests for Additional Capacity, plarghexpansions of Coal Chain
Capacity and aligning planned expansions with terahinals are appropriate.
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HVCCC also submits its non-voting member role & RCG under Section 6.4(b) is
appropriate*®

A.11.5.4System Assumptions

HVCCC submits the proposed clauses referencin&yiséems Assumptions are
appropriate*®

A.11.5.51AHA

HVCCC submits that ARTC should consult with HVCQ®Censure there is sufficient
peaking capacity to meet the agreed tolerancesamd’ HVCCC considers
‘Cancellation of services clause’ of the IAHA ispappriate. HYCCC is concerned
that transfer of contractual entitlement to a lpatht closer to the Port of Newcastle
can adversely impact the Capacity entitlement lbéoAccess Holders, therefore
ARTC consent should be required under Clause 16odtae IAHA. HVCCC
recommends Clause 16.6(c) of the IAHA should beratad so that ARTC will seek
HVCCC'’s assessment on the impact of the Trade @t Cloain Capacity and
Capacity entitlements of other access hold&s.

A.11.6 NSW Department of Environment, Climate Chang e & Water (25
October 2010)

A.11.6.1Noise abatement program

DECCW submits that ARTC should be committed to faitiunding of the rail noise
abatement program, which requires ARTC to incorjgorail noise management
manual developed by DECCW into Clause 13.8 of tBA(s0 operators can fulfil
their environmental obligation&®

A.11.7 Newcastle Port Corporation (25 October 2010)

A.11.7.1Capacity trading provisions

NPC submits that Clause 16.6(c) of the IAHA doetsprovide certainty that ARTC
will seek HVCCC'’s recommendation regarding the iotgd train paths trades and
NPC is not clear as to why temporary trade is idetlas a Tier 1 provision, but
permanent and non-safe harbour trades ar€fot.

NPC is concerned that ‘safe harbour’ trade hasnpi@ldo adversely impact on the
coal chain, therefore such trades without ARTC'ssemt is not appropriafé* NPC
believes that CTS is an important mechanism fafifaiing contractual alignment in

5 HVCCC, Submission in Response to ACCC Consuliafiaper, 25 October 2010, p.2.

6 HVCCC, Submission in Response to ACCC Consuliafiaper, 25 October 2010, p.3.

47 HVCCC, Submission in Response to ACCC Consuliaiaper, 25 October 2010, p.3.

8 HVCCC, Submission in Response to ACCC Consultaiaper, 25 October 2010, pp.4-5.

9 DECCW NSWre ARTC Hunter Valley Access Undertaki@§ October 2010, pp. 1-2.

50 Newcastle Port CorporatioRe: ARTC proposed 2010 Hunter Valley Rail Netwariess
Undertaking 21 October 2010, p. 4.

Newcastle Port Corporation, Submission in RespéaACCC Consultation Paper, 21 October
2010, p. 5.
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the coal chain and CTS transfer approval processlglbe used for trades of rail
network capacity’>?

A.11.8 Port Waratah Coal Services (25 October 2010)

A.11.8.1Transitional arrangement

PWCS submits that the Proposed HVAU provides ndajse for transitioning from
the existing access arrangements to the new amserge and thus failing to provide
access holders with assurance of below-rail cap#uitt matches with their terminal
commitments. The lack of transitional arrangemeatl$ to uncertainty in the
capacity application process and in particulamtutually exclusive application's>

A.11.8.2Additional capacity

PWCS submits that the proposed HVAU is not cleah@n ongoing requests for
additional capacity will be handled, as even d isser funded project, ARTC has
discretion to not build Additional Capacity and tirae frame for ARTC to make a
decision is uncled’’

A.11.8.30perational alignment

PWCS submits that ARTC does not have a positivigatibn to identify shortfalls
under the proposed HVAU and it is inappropriateA®TC to have total discretion to
allocate shortfalls of five days or €S8,

A.11.9 New South Wales Minerals Council (25 October  2010)

A.11.9.1Certainty of contracted volumes

NSWMC submits that the process of determining wéregdditional Capacity is
required for an Access Seeker is not clear ane tisano certainty that track capacity
will be expended to align with port terminal cappcNSWMC is concerned that the
proposed IAHA gives ARTC the opportunity to decliodund a specific expansion
required to deliver BPU, even after an AHA is sigirg®

A.11.9.2Accountability for delivering contracted capacity

NSWMC submits the TUT must be transparent with ppreshelent verification by
HVCCC and including Tolerance to be effective asnaentive for ARTC to run the
Network efficiently.”’

52 Newcastle Port Corporation, Submission in RespdasACCC Consultation Paper, 21 October

2010, p. 6.

PWCS,Submission in Relation to Australian Rail Track ganation’s proposed Hunter Valley

Rail Network Access Undertakin2b October 2010, pp.3-5.

54 PWCS, Submission in Response to ACCC Consult&aper, 25 October 2010, pp.5-6.

55 PWCS, Submission in Response to ACCC Consult&aper, 25 October 2010, pp.6-7.

56 NSWMC, Hunter Rail Access Task Force — Submission in Respto the Australian Competition
and Consumer Commission’s Consultation Paper iatiah to Australian Rail Track
Corporation’s Proposed 2010 Hunter Valley Rail NetkwAccess Undertaking, 25 October 2010
p.7.

> NSWMC, Submission in Response to ACCC Consulafiaper, p.8.
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A.11.9.3Pricing Signals

NSWMC submits that the proposed 2010 HVAU dealiriigp \&ccess pricing will not
provide accurate and timely price signals. NSWM@nsiis the process and timing

for determining the Indicative Service and IndiecatAccess Charges is uncertain and
the principles and criteria set out in Section 4afhd 4.15 are poorly define@®

A.11.9.4Contractual alignment

NSWMC submits that the importance of contractuiginmhent is highlighted by
consideration of the massive sunk and future imrest by the stakeholders in the
Coal Chain. NSWMC submits that a more definite eadain process that is based on
the HVCCC recommendation is needed to identify asgign capacity losses.
NSWMC is concerned that the five day period forazaty shortfall events provides
ARTC with total discretion and the approach to adding Network Capacity will not
facilitate contractual alignment’

A.11.9.5Incentives

NSWMC submits that coal producers are preparedpgpat the inclusion of well
designed performance improvement incentive mechemnibat will lead to efficient
capacity management and expansion by AR¥C.

A.11.10 Two More Trains For Singleton (1 October 20 10)

A.11.10.1 Passenger priority

TMTEFS is concerned that the proposed HVAU doespnotide for additional
passenger rail services and TMTFS submits the Waklag should emphasise
passenger priority®*

Al11.11 Transport NSW (29 October 2010)

A11.11.1 Passenger priority

Transport NSW submits that the inclusion of paseepgority as Tier 2 provisions is
not appropriate. Transport NSW recommends includimgxplicit reference to
ARTC's obligation to accord passenger prioritytie tefinition of Capacity®?

A.11.12 Xstrata (25 October 2010)

A11.12.1 Alignment measures

Xstrata submits that loss allocation provisionthie IAHA should be included in the
Access Undertaking and determination of Allocatferiod should be included as a

%8 NSWMC, Submission in Response to ACCC Consultafiaper, pp. 8-9.

%9 NSWMC, Submission in Response to ACCC Consultafiaper, p.10

780 NSWMC, Submission in Response to ACCC Consultafiaper, p.11.

*1 Two More Trains for Singletorgubmission — Australian Rail Track Corporation psspd Hunter
Valley Network Access UndertakirfgOctober 2010, p.1

%2 Transport NSWte ARTC Hunter Valley Access Undertaki@§ October 2010, pp. 2-3.
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Tier One Provision. Xstrata considers that the AGE@ the best position to act as
an arbitrator for disputes in relation to Tier Gim@visions.®*

A.11.12.2 Rate of return

Xstrata submits that the WACC proposed in the psedddVAU is too high as
ARTC is not assuming any risk. In particular, tmegosed rebate mechanics will not
entitle Access Holders to any rebate. However,atatwould support the WACC
proposed if ARTC takes on an appropriate degresslkofwhich addresses its other
concerns?*

A.11.12.3 Efficient train configuration

Xstrata submits that a per Train Path pricing masleetter than a GTK pricing
approach as it leads to increased efficiency angtawcross subsidy by efficient train
users in favour of inefficient train users. Xstret@oncerned that the four year period
for determination of an efficient train size is toag and recommends this should be
done within 12 months at most and brought intoa¢fier commencement of the third
year of the HVAU'®®

A.11.12.4 Capacity management

Xstrata is concerned that ARTC in determining tla@&zity disregards the ability of
trains to enter and exit the Network, this is ljked overstate the number of Train
Paths available and no rebate would be payableRJQ\in these circumstancé¥.

Xstrata submits affected Access Holders shouldhfened of the reasons why
ARTC does not accept a recommendation by the HVG@1;h materially affect
their contractual entitlement’

Xstrata submits five day period for short term s$tadirprovisions is too long, Xstrata
considers it should be changed to two days. Xstestemmends details of allocation
should be published and ARTC needs to minimisetiakiies over timeg®®

Xstrata is of the view that a key objective for tegiew to be carried out in
accordance with section 5.9 of the HVAU is for ARiwork towards an integrated
approach to losses of coal chain capacity takimgaut of the entire coal chaif’

A.11.12.5 Additional Capacity

Xstrata submits that RCG voting rights should beecheined by current tonnage
contractual entittlements and the ACCC should hhageight to review prudency of
expenditure on request by the RCG or a user fuifer.

63 Xstrata,Xstrata Coal Pty Ltd’s response to the Australian@etition and Consumer Commission
in relation to the ACCC Consultation Paper in rédai to the Australian Rail Track Corporation’s
proposed Hunter Valley Rail Network Access Undémtaklated 16 September 2025 October
2010, pp.8-9.

64 Xstrata, Submission in Response to ACCC Consaift&aper, 25 October 2010, p.9

%5 Xstrata, Submission in Response to ACCC Consaiit&aper, 25 October 2010, pp.10-11.

%6 Xstrata, Submission in Response to ACCC Consaiit&aper, 25 October 2010, pp.11-13.

57 Xstrata, Submission in Response to ACCC Consaift&taper, 25 October 2010, p.13.

%8 Xstrata, Submission in Response to ACCC Consoit&taper, 25 October 2010, pp.13-14.

%9 Xstrata, Submission in Response to ACCC Consailt&aper, 25 October 2010, p.14.

70 Xstrata, Submission in Response to ACCC Consoiit&taper, 25 October 2010, pp. 15-16.
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Xstrata is concerned as to how the user fundingga®will work. Xstrata
recommends ARTC should produce a detailed useirfigriked to be approved by
the ACCC, differential pricing should be adoptedlistinguish between the funded
and other Access Holders and Access Seekers shawidthe right to user fund at
any point in project developmenif?!

A.11.12.6 Certainty of delivery
Xstrata submits that ARTC's ability to include comnial viability condition
precedent in the Train Path Schedules of AHA inioes$ uncertainty’?

A.11.12.7 Performance measurement and incentives

Xstrata considers that additional return could tmvidled to ARTC only when the
actual tonnage of coal throughput handled by ttz¢ cloain as a whole exceeds
contracted level and Xstrata opposes any perforeementives that allow

“gaming".773

A.11.12.8 Access rights under the IAHA

Xstrata submits that a minimum level of Toleranmedach Pricing Zone should be
specified, which may only be reduced with RCG apat6™

A.11.12.9 Liability regime

Xstrata submits that determination of NPC shouldudgect to annual independent
expert review and the TUT should be amended toigeos TOP Rebate where an
Access Holder does not utilise its Base Paths ad4dx{TC failing to make Tolerance
availat;lg. Xstrata is concerned that $2 milliotiligy cap is low in the context of the
IAHA.

A.11.12.10 Capacity trading

Xstrata submits that trades made within the rufekeCTS should be given effect to
by the IAHA and Access Holder consent should beired for a transfer of ARTC’s
obligations under the AHA™®

A.11.12.11 Period of the Undertaking

Xstrata considers that a ten year period for thee8s Undertaking in absence of any
suitable review regime is too lo.

A.11.12.12  Provision of train path schedules

Xstrata submits that ARTC should provide its inidatermination of the Capacity of
the Network prior to the finalisation of the Undsking.’®

" Xstrata, Submission in Response to ACCC Consuiit&aper, 25 October 2010, pp. 16-18.
72 Xstrata, Submission in Response to ACCC Consuift&taper, 25 October 2010, p.18.

3 Xstrata, Submission in Response to ACCC Consuiit&aper, 25 October 2010, pp. 19-20.
74 Xstrata, Submission in Response to ACCC Consuiit&aper, 25 October 2010, pp. 20-21.
5 Xstrata, Submission in Response to ACCC Consuiit&aper, 25 October 2010, pp. 21-22.
76 Xstrata, Submission in Response to ACCC Consoiit&taper, 25 October 2010, pp. 23-24.
7T Xstrata, Submission in Response to ACCC Consoiit&taper, 25 October 2010, pp. 24-25.
78 Xstrata, Submission in Response to ACCC Consoiit&taper, 25 October 2010, p. 25.
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A.11.13 QR National Coal (25 October 2010)

A.11.13.1 Access Agreements

QR submits for provision 13 in Clause 11.6 of tAelA to be mandatory, a
notification and review mechanism should be inctud@R is concerned that charges
for Coal Access rights being a negotiable provissimconsistent given the
commitment ARTC has given to pricing parfty.

A.11.13.2 Contract Structure

QR is concerned that in the proposed HVAU, the Sregotiated predominantly by
ARTC and the Access Holders, while the Operatoreatdiave an active role in the
negotiation. QR submits 3 month negotiation petmtinalise an Access Agreement
is too short given its complexity°

QR believes resolve mutually exclusive access egptin based on order in which
applications were received rather than most favdare ARTC would be a more
equitable approacff?

A.11.13.3 Pricing principles

QR supports the view in the Draft Decision thatimg for all services should be set
on the basis of the efficient train configuratidetermined within a set period and
longer heavier trains may not be the efficientntr@nfiguration for the overall
Hunter Valley Coal Chaif®?

QR is concerned that the process for determiniagefficient train configuration does
not include access holders or operators, whichaeslthe effectiveness and integrity
of the determinatiof®.

A.11.13.4 Additional capacity

QR is supportive of the RCG process in determiaicditional capacity; however QR
suggests the requirement for endorsement to béfisp#tg defined and encourages
ARTC to limit consultations restricted to voting mieers to maximise industry
engagement in the development of the Hunter Valtywork’s*

A.11.13.5 Performance measurement
QR believes that the indicators in Schedule D nesdrsupplementing, from time to
time, to provide additional focus on system perfance issue&

A.11.13.6 Domestic Coal

QR submits the proposed HVAU does not include Ddimé&oal within the planning
framework and this may lead to an inefficient onted®®

9 QR National CoalQR National Coal's Submission to the Hunter Vallegess Undertaking®5
October 2010, p.2.

QR National Coal, Submission in Response to ACo@sultation Paper, 25 October 2010, p.3.
QR National Coal, Submission in Response to ACo@sultation Paper, 25 October 2010, p.4.
QR National Coal, Submission in Response to AQo@sultation Paper, 25 October 2010, pp.4-
5.

83 QR National Coal, Submission in Response to A@®@sultation Paper, 25 October 2010, p.7.
84 QR National Coal, Submission in Response to A@®@sultation Paper, 25 October 2010, p. 9.
8 QR National Coal, Submission in Response to A@®@sultation Paper, 25 October 2010, p. 10.
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A.11.13.7 IAHA
QR’s main concerns relate to the IAHA af¥:

= the arrangement for allocation of tolerance to Asddolders with monthly and
quarterly allocations is not clear

® |tis not clear as to how TOP Rebate and Ad-Hocr@h&ebate intend to operate
and TOP Rebate is the sole remedy, even when ARNEIstently fails to make a
Path Usage available

= Clause 11.5(c) could result in the inclusion ofV&&r Assumptions into the
Agreement which are operationally unachievabldHeroperators

= the Access Holders are unable to terminate theekgeat if ARTC'’s lease is
terminated

A.11.13.8 OSA
QR’s main concerns relate to the OSA %fe:

®= The changes of definitions for some terms in Cldu&ere not clear

=  ARTC intends to execute a separate agreement wéhators for ancillary train
movements, however, the operators have not yet fp@sded with a draft

= Operators do not have the right to be automaticatiijuded in any KPI
discussions, which is essential to ensure mearliagfiliachievable levels are set
in Clause 3.10

= the Operator has no real financial obligationstefee the requirement to grant
credit support is not required.
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QR National Coal, Submission in Response to ACo@sultation Paper, 25 October 2010, p. 11.
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QR National Coal, Submission in Response to AQoGsultation Paper, 25 October 2010, p. 12-
16.
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