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"
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1. Introduction"

1.1 The&CBAA&welcomes&the&opportunity&to&submit&further&comments&in&relation&to&the&request&
for& formal& variation& of& the& Access& Undertakings& for& digital& radio& multiplex& transmission&
services&sought&by&the&Foundation&Category&1&Digital&Radio&Multiplex&Transmitter&Licensees&in&
Adelaide,&Brisbane,&Melbourne,&Sydney&and&Perth&(Multiplex"Licensees).&

1.2 Notice& of& consultation& on& the& proposed& variation& was& given& by& the& ACCC& on& 3& July& 2013,&
following&a&Variation&Request&lodged&with&the&ACCC&on&19&June&2013.&

1.3 The&CBAA& is& the&peak&body& for&community&broadcasting& in&Australia,& representing&over&350&
licensed& community& broadcasters.& & It& acts& under& agency& arrangements& as& a& single& point& of&
coTordination&with& respect& to& community& broadcasting& licensees& eligible& to& be& digital& radio&
Access&Seekers&under&the&Radiocommunications&Act&1992&(Radiocommunications"Act).&

1.4 The&CBAA&provided&a&submission&on&9&August&2013.&It&made&some&general&points&and&focused&
on& the& substantive& amendments& proposed& for& the& Access& Undertaking& and& incorporated&
Access&Agreement.&

1.5 In& the& preparation& of& that& submission& the& CBAA& drew& on& its& expertise& and& experience& of&
coTordinating&and& implementing&digital&radio&services&with&37&Access&Seekers&and&on&advice&
from&Minter&Ellison&Lawyers.&

1.6 Webb&Henderson,&acting&for&the&Foundation&Category&1&Digital&Radio&Multiplex&Licensees& in&
Adelaide,& Brisbane,& Melbourne& Perth& and& Sydney& (each& a& JVC& and& together& the& JVCs)&&
provided&the&ACCC&a&response&to&the&CBAA&submission&on&6&September&2013.&

1.7 This& further& submission& from& the& CBAA& follows& the& JVC’s& response.& It& should& be& read& in&
conjunction&with&the&original&submission&by&the&CBAA,&and&the&request&by&the&JVCs&for&formal&
variation&of&the&Access&Undertakings.&

1.8 The&JVCs&note&that&the&CBAA&supports&nearly&all&of&the&proposed&amendments&to&the&digital&
radio& access& undertaking& and& looks& forward& to& maintaining& a& coToperative& working&
relationship&with&the&CBAA.&

1.9 The& CBAA& also& seeks& to& maintain& a& coToperative& working& relationship.& It& has& always&
maintained&a&constructive&approach&and& in&making&comments&to& the&ACCC& is&doing&nothing&
more&than&acting&with&appropriate&and&proportionate&diligence.&

1.10 The& comments&and&proposals&made& in& the&CBAA’s& submission&on&9&August&2013& stand&and&
further&comments&made&herein&are&primarily&in&response&to&points&raised&by&the&JVCs&through&
Webb&Henderson&on&6&September&2013.&&
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2. Definition"of"RF"Service:"OnMChannel"Repeater"Services"

2.1 The&CBAA&position&from&the&outset,&in&2007T2009,&has&been&that,&while&there&may&be&only&one&
main& transmitter& site& in& each& city& initially,& it&would& be& likely& that&multiple& transmitter& sites&
would&be&established,&and&that&there&ought&be&a&process&to&enable&onTgoing&reTdefinition&of&
the& basic& RF& Service,& coupled& with& an& ability& for& Access& Seekers& to& opt& in& or& opt& out& for&
additional&service&levels.&

2.2 The& CBAA& reiterates& that& it& fully& supports& deployment& of& onTchannel& repeaters& (OCRs)& be&
considered& part& of& the& basic& RF& Service,& provided& each& repeater& deployment& is& agreed& as&
being&a&necessary&and&efficient&measure&to&ensure&adequate&quality&and&coverage&of&digital&
radio&services.&

2.3 The&CBAA&reiterates&that&it&agrees&that,&using&only&the&main&transmit&site,&there&are&areas&of&
signal&deficiency&within&the&total&Licence&Area&for&which&the&RF&Service&is&intended&to&provide&
coverage,&including:&

(a)& inner&city&areas&where&high&rise&buildings&block&the&propagation&of&the&signal&from&the&
main&transmit&site;&and&/&or&

(b)& areas&of& significant&population,& that&do&not& receive& a& signal& from& the&main& transmit&
site&but&which&still&fall&within&the&total&Licence&Area.&

3. OCR"rollout"and"fixed"recurring"charges"

3.1 It&is&a&matter&of&fact&that,&if&counted&as&part&of&the&basic&RF&Service,&the&deployment&of&each&
onTchannel&repeater&adds&to&the&capital&base&and&increases&operational&costs,&thus&increasing&
the& total& cost& of& operating& the&multiplex,& and& hence& the& fixed& recurring& charges& to& Access&
Seekers&(Access&Fees).&

3.2 As&has&been&noted,&funds&received&as&part&of&the&auction&of&excessTcapacity&access&entitlements&
are&to&be&used&for&specified&purposes;&activities&to&promote&digital&radio.&To&date,&the&JVCs&have&
drawn&on& those& funds& to& cover& initial& capital& expenditure&associated&with& the&deployment&of&
OCRs&and&so&there&has&been&no&need&for&additional&JVC&shareholder&contribution.&

3.3 While&a&sensible&and&productive&use&of&those&funds,&to&say&the&initial&capital&costs&of&the&OCR&
rollout&are&“essentially&being&subsidised&by&the&commercial&radio&broadcasters&that&acquired&
excessTcapacity& access& entitlements& at& auction”&1&does& not& seem& to& best& characterise& the&
situation.& The& funds& paid& those& commercial& broadcasters& were& for& the& extra& access&
entitlements.& To& say& it& is& a& subsidy& for& OCR& rollout& costs& is& to& infer& the& extra& access&
entitlements&accorded&to&those&broadcasters&have&no&value.&

3.4 In&any&case,&whether&the&funds&for&the&capital&costs&of&the&OCR&rollout&are&derived&from&a&call&on&
JVC& shareholders& or& from& income& derived& from& some& other& source& is& not& fully& relevant.& The&
effect& of& JVC& expenditure& on& capital& is& that& an& addition& to& the& value& of& the& capital& base& has&
occurred.&As& the& capital& base& is& increased,& so& the& return&on& that& capital& base& T& the&weighted&
average&cost&of&capital&(WACC)&T&and&the&annual&depreciation&costs&are&also&affected.&

&

                                                

1  Webb Henderson, 6 September 2013, Section 1.1, paragraph 4 
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3.5 All& other& things& being& equal,& straight& line& depreciation& of& the& capital& base& would& see& an&
annual&reduction&in&the&total&operating&cost.&Whereas,&in&fact,&the&WACC&is&affected&and&the&
allowance&for&depreciation&has&been& increased&to&allow&for&OCR&rollout.&This&accounting&for&
OCR&rollout&capital& is&not&contested&but&does&run&counter& to& the& impression&created&by&the&
statement&that&it,&“cannot&be&reasonably&argued&that&the&initial&OCR&related&capital&costs&will&
be&passed&through&to&access&seekers”.&2&This&comment&seems&to&misunderstand&how&the&cost&
of&capital&has&already&been&applied&to&determine&Access&Seeker&fees.&

3.6 Access& Fees& were& adjusted& as& from& October& 2012& to& take& account& of& changes& in& general&
multiplex& expenditure& and& also& include& adjustments& to& the& capital& base& and& depreciation,&
brought&about&by&the&OCR&rollout.&The&Sydney&overall&costs,&for&example,&increased&by&41%&as&
from&October&2012.&&

3.7 Part&of&this&increase&was&to&provision&for&OCR&electricity,&maintenance,&site&fees&and&so&forth.&
Part&was&to&do&with&depreciation&and&adjustments& to& the&capital&base.&A& further& revision&of&
Access&Fees&to&account&for&adjustments&in&OCR&rollout&timing&was&flagged&for&December&2012&
but&remains&pending.&

3.8 It&is&accepted&that&items&of&OCR&expenditure,&such&as&electricity,&maintenance&and&monitoring&
costs&would&be&managed&in&an&efficient&manner&and&not&payable&until&an&OCR&is&switched&on.&
However,& budgeting& that& underpins& the& fixed& recurring& charges& that& have& applied& since&
October&2012&seem&to&presume&operation&of&OCR&sites.&Given&the&OCR&sites&have&not&been&
fully&operating,&the&CBAA&would&expect&carry&forward&savings&to&offset&some&future&costs.&

4. OCR"rollout"planning"and"implementation"

4.1 It&is&accepted&that&the&OCR&implementation&is&complex&and&that&timing&and&planning&targets&
for&OCR&site&switchTons&have&been&delayed&compared&to&JVC&expectations&despite&best&efforts.&&

4.2 The& JVCs& state& that,& “the& adopted& method& for& the& selection& of& OCR& sites& was& subject& to&
customer& engagement& through& DTAC.& In& addition,& ACMA& has& also& had& visibility& of& the& site&
selection& process& from& a& licensing& and& technical& planning& and& interference& management&
perspective.”&3&

4.3 While&the&role&of&DTAC&is&valuable,&useful&and&productive&it&is,&nevertheless,&a&committee&of&
the& commercial& broadcasting& industry.& Other& parties& are& invited& to& participate& where& that&
seems&appropriate&to&DTAC.&It&is&not&a&committee&of&Access&Seekers.&&

4.4 Appropriately,&DTAC&is&sometimes&used&as&an&internal&forum&for&commercial&broadcasters&to&
develop& agreement& on& a& range& of& issues.& For& example,& latterly& it& has& been& used& for&
development& of& commercial& radio& industry& proposals& for& regional& digital& rollout.& These&
matters&have&generally&been&considered&internal&commercial&broadcaster&business.&

4.5 DTAC&has&and&may&operate&in&some&matters&in&an&open&and&broadly&inclusive&manner&at&times,&
but&it&has&no&obligation&to&do&so&consistently.&

                                                

2  Webb Henderson, 6 September 2013, Section 1.1, paragraph 5 
3 ibid, paragraph 3 
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4.6 As&ACMA&has&visibility&of&the&site&selection&process&perhaps&it&would&be&helpful&if&ACMA&were&
to&consult&Access&Seekers&as&well&as&Digital&Radio&Multiplex&Transmitter&licensees.&

4.7 The& JVCs& “strongly& disagree& with& the& suggestion& that& the& number& and& timing& of& OCR& site&
deployments&is&subToptimal,&thereby&resulting&in&the&JVCs&incurring&costs&inefficiently”.&4&

4.8 This&comment&slightly&misses&the& intention&of&raising&the&matter&of&site&planning.&The&CBAA&
stated& it& is& arguable& that& the& exact& location& of& sites& and& priority& in& terms& of& timing& of&
deployment&is&or&can&always&be&optimal.&

4.9 The&CBAA&goes&on& to&give&examples&such&as& the&case&where&an&otherwise&optimal&site&may&
not&be&available&or&may&be&inefficient&in&terms&of&cost;&that&there&may&be&delays&in&terms&of&
deployment& timing;& and& that& there& may& be& reasons& why& an& Access& Seeker& or& a& subset& of&
group&of&Access&Seekers&may&prefer&one&site&location&be&prioritised&over&another.&

4.10 These& examples& are& meant& to& illustrate& that,& in& practice,& the& process& of& planning& and&
implementing&sites&is&likely&to&have&to&accept&compromises.&&In&fact,&the&delays&compared&to&
the&expected&timing&for&the&current&OCR&site&rollout&is&a&case&in&point.&

4.11 There&is&also&a&larger,&long&term,&point&to&be&made.&The&technical&model&to&provide&coverage&
of&the&Licence&Area&using&a&high&power&main&site&with&supplemental& low&power&OCR&sites& is&
not&the&only&model.&Other&future&models&might&not&rely&on&a&single&main&site&so&heavily&but&a&
number&of&medium&power&sites&working&together&to&provide&coverage&across&a&Licence&Area.&&

4.12 Which&model& is&preferred& is&a&matter& for&detailed&consideration,&open&consultation&with&all&
affected&parties&and&forward&planning.&It&is&not&a&matter&where&“conjecture&about&alternative&
locations&is&always&possible&in&hindsight”.&5&Hindsight&is&not&the&preferred&methodology.&

4.13 While&not& specifically& relevant& to& the& current&OCR& implementation& reiterating& the&need& for&
consultative& forward& planning& and& canvassing& of& all& approaches& in& prospect& is& mentioned&
here& as& it& is& anticipated& that& digital& radio& services&will& be& rolled& out& across& further& Licence&
Areas&and&the&precepts&of&this&access&regime&will&no&doubt&be&referenced.&

5. Amendment"to"RF"Service"

5.1 It& is&noted&that&the&Access&Agreement&provides&for&Multiplex&Licensee&Initiated&Reviews&and&
Access& Seeker& Initiated& Reviews& of& fixed& recurring& costs.& & Establishment& of& an& onTchannel&
repeater&inevitably&results&in&an&increase&in&fixed&recurring&costs.&&

5.2 The&CBAA&reiterates&that&while&either&mechanism&provides&an&opportunity&for&consultation&in&
relation&to&an&adjustment&of&those&costs&which&are&reflected&in&Access&Fees&–&this&is&too&late&if&
the&new&onTchannel&repeater&has&been&established&–&it&is&unlikely&that&any&such&review&would&
alter&the&Multiplex&Licensee's&desire&to&increase&Access&Fees&to&cover&the&costs.&&

5.3 The& CBAA& reiterates& its& proposal& that& the& Access& Agreement& be& amended& so& that& if& the&
Multiplex& Licensee& proposes& to& establish& an& onTchannel& repeater,& then& there& should& be& a&
separate&consultation&process.&The&proposed&amendment&is&attached.&

                                                
4  Webb Henderson, 6 September 2013, Section 1.1, paragraph 1 
5  ibid, paragraph 2 
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6. No"retrospective"challenge"

6.1 In&putting&forward&the&proposed&amendment&there&was&never&a&suggestion&of&a&retrospective&
challenge&to&the&OCR&site&deployments&that&have&already&been&undertaken&and&scoped.&&

6.2 The& intention&of&the&proposed&amendment& is&to&accept&what&has&been&done&to&date&and&to&
suggest&that&the&method&for&determining&future&changes&could&be&improved.&

7. National"broadcasters"

7.1 The&CBAA&notes&that&the&JVCs&confirm&that&OCRs&have&been&scoped&to&support&the&supply&of&
OCR& services& to& commercial& broadcasters,& community& broadcasters& and& the& national&
broadcasters&and& that,& if& full&power&OCR&services&are& supplied& to& the&national&broadcasters&
then,&the&national&broadcasters&will&be&required&to&contribute&and&those&contributions&will&be&
offset&against&the&costs.&

8. Safe"operation"

8.1 The&CBAA&notes&that&the&JVCs&confirm&no&objection&to&an&additional&clause&to&the&proposed&
new& clause& regarding& safe& operation.& Accordingly,& the& CBAA& suggest& the& ACCC& request& the&&
JVCs&submit&a&revised&Variation&Proposal&or&use&whatever&is&the&simplest&process&to&effect&the&
inclusion&of&this&clause.&

9. Electronic"Program"Guide"

9.1 The& CBAA& is& pleased& to& note& that,& “if& the& JVCs& decide& to& consider& introducing& an& EPG,& this&
decision&will&be&taken&in&consultation&with&all&Access&Seekers”.&6&

9.2 There&are&various&methods&for& introduction&of&an&EPG&and&the&CBAA&is&also&pleased&to&note&
that&where& an& EPG& is& implemented& as& part& of& the&Multiplex& Transmission& Service& the& JVCs&
consider& that& the& “no& hindrance& of& access”& and& “nonTdiscrimination”& requirements& of& the&
Access& Agreement& will& apply& to& EPG& services& and& will& ensure& all& Access& Seekers,& including&
community&broadcasters,&are&given&the&opportunity&to&participate&in&an&EPG&on&an&equal&basis.&

9.3 The&CBAA&is&comforted&also&to&note&that&the&JVCs&consider&any&exclusionary&arrangements&in&
relation& to& an& EPG& against& community& broadcasters& would& not& be& compliant& with& the&
requirements&of&the&Competition&and&Consumer&Act.&

"

Attachments"

1. Proposed&amendment&to&Attachment&1&clause&1.4&of&the&Access&Undertaking&and&clause&9.7&
of&the&Access&Agreement.&

                                                

6  Webb Henderson, 6 September 2013, Section 3, paragraph 3 
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!
Attachment!1!

Proposed!amendment!to!the!Access!Undertaking!and!Access!Agreement!
 

The$CBAA$proposes:$

(a) $Attachment$A,$sub7clause$1.4$be$revised$to$read:$

"The%Multiplex% Licensee%modulates% one%or%more% transmitters% using% the$OFDM%

symbols% produced% by% the% Modulation% Service% to% form% the% RF% Service.% The%

Multiplex% Licensee% may% additionally% transmit% the% RF% Service% using% repeater%

multiplex% transmitters% which% form% a% Single% Frequency% Network% (SFN).% If% the%

Multiplex% Licensee% wishes% to% establish% repeater% multiplex% transmitters% in%

addition% to% those% listed% below,% the% Multiplex% Licensee% must% first% conduct% a%

consultation%with%Access%Seekers%in%accordance%with%the%Access%Agreement.%The%

transmitter/s% characteristics% conform% to% the% radiocommunications% apparatus%

license/s%held%by%the%Multiplex%Licensee.$

The%following%schedule%of%transmitter%sites,%together%with%their%apparatus%

licences,%form%the%RF%Service.%

% Schedule%of%transmit%sites%forming%the%RF%Service%

Main%Site:% <Insert%main%site%location>%

% % <insert%main%site%Apparatus%Licence%number>%%%

Repeater%Site:% <insert%repeater%site%location>%

% % <insert%repeater%site%Apparatus%Licence%number>"%
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(b) The$following$new$clause$9.7$be$inserted$in$the$Access$Agreement$

"9.7% Consultation*for*establishment*of*new*repeater*multiplex*transmitter*

(a)% The% Multiplex% Licensee% may% determine% that% it% is% operationally%

desirable% to% establish% a% new% repeater%multiplex% transmitter% for%

the%provision%of% the%RF%Service.% % In% the%event% that% the%Multiplex%

Licensee% wishes% to% establish% a% new% repeater% multiplex%

transmitter% and% intends% that% it% will% be% necessary% to% review% the%

fixed% recurring% charges% payable% by% Access% Seekers%who% acquire%

the%Multiplex%Transmission%Services%in%order%to%recover%the%costs%

of% the% establishment% and% operation% of% those% fixed% recurring%

charges% in% accordance% with% the% Pricing% principles,% then% the%

Multiplex% Licensee% shall% initiate% a% review% for% the% purpose% of%

providing% the% Access% Seekers% with% technical% and% commercial%

information% about% the% proposed% new% repeater% multiplex%

transmitter% and% seeking% their% comments% on% the% proposed% new%

repeater%multiplex% transmitter% and% any% adjustment% in% the% fixed%

recurring%charges%proposed%by%the%Multiplex%Licensee%as%a%result%

of% the% establishment% and% operation% of% the% proposed% new%

repeater%multiplex%transmitter.%

(b)% For%the%purposes%only%of%a%review%pursuant%to%clause%9.7(a),%the%

Multiplex%Licensee%will%provide%all%Access%Seekers%with%notice%of%

the%following:%%

(i)%% a% detailed% description% of% the% site% location% and% design% of%

and% technical% information% relating% to% the% new% repeater%

multiplex%transmitter;%

(ii)% an% estimate% of% the% adjustment% to% the% fixed% recurring%

charges% that% it% reasonably% considers% should% apply%

following% the% establishment% of% the% new% repeater%

multiplex%transmitter;%%

(iii)%% the%reasons%for%any%proposed%changes% in%the% level%of%the%

fixed% recurring%charges,%as%described% in% clauses%5.2(a)(i)U

5.2(a)(iv)%of%Schedule%2,%as%applied% to% the%proposed%new%

repeater%multiplex%transmitter;%%

(iii)%% such%data%that%the%Multiplex%Licensee,%acting%reasonably%

and% in% good% faith,% considers% is% reasonably% necessary% for%

Access%Seekers%to:%

(A)% assess% and% verify% the% technical% and% operational%

solution% the% proposed% new% repeater% multiplex%

transmitter%provides%for%the%RF%Service;%and%

(B)% %verify% that% the% fixed% recurring% charges%estimated%

by% the%Multiplex%Licensee%are%consistent%with% the%

Pricing%Principles,%including%but%not%limited%to%data%

setting%out%the%various%cost%elements%described%in%

clauses%3.2%and%3.4%of%Schedule%2%as%they%apply%to%

the%new%repeater%multiplex%transmitter;%and%%

(iv)%% any% other% information% that% the% Multiplex% Licensee%

considers%appropriate.%%
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(c)% Within%30%days%of%receipt%of%the%information%described%in%clause%

9.7(b),%each%Access%Seeker%may%(but%is%not%obliged%to)%provide%the%

Multiplex% Licensee%with% any% views% or% comments% it%may%have% in%

respect%of:%

(i)% the% operational% and% technical% aspects% of% the% proposed%

new%repeater%multiplex%transmitter;%or%%

(ii)% the% % fixed% recurring% charges% applying% in% respect% of%

proposed%new% repeater%multiplex% transmitter% estimated%

by%the%Multiplex%Licensee.%%

(d)%% The% Multiplex% Licensee% will% consider% any% views% or% comments%

received% from% each% Access% Seeker% under% clause% 9.7(c)% % in% good%

faith.%The%Multiplex%Licensee%may:%

(i)% abandon% the% proposed% new% repeater% multiplex%

transmitter;%

(ii)% revise% the% site% location,% design% % or% technical% and%

operational% parameters% of% the% % proposed% new% repeater%

multiplex%transmitter;%

(iii)% revise%the%fixed%recurring%charges,%%

if,%after%having%considered%any%such%views%or%comments%in%good%

faith,%it%forms%the%opinion%that%it%is%necessary%to%do%any%of%those%

things%to%provide%the%RF%Service%in%a%manner%that%is%operationally%

efficient%and%consistent%with%the%needs%of%Access%Seekers%and%in%

doing% so% to% ensure% consistency% with% the% Pricing% Principles% in%

respect%of%any%adjustment%to%the%fixed%recurring%charges.%%

(e)%% Within% 30% days% of% the% expiry% of% the% 30% day% period% described% in%

clause% 9.7(c),% the% Multiplex% Licensee% will% provide% all% Access%

Seekers%with%written%notice%of%its%consideration%and%the%opinion%it%

formed%under%clause%9.7(d)%and%its%determination%of%whether%the%

proposed%new%repeater%multiplex%transmitter%will%proceed%and%if%

so,% the% fixed% recurring% charges% that% are% to% apply% as% a%

consequence%of% the%completion%of% the% review%under% this% clause.%

Such% fixed% recurring% charges% will% take% effect% from% the% billing%

period% (Price% Adjustment% Date)% specified% in% the% notice.% For% the%

avoidance%of%doubt,%a%review%is%deemed%to%have%been%completed%

on%the%date%that%the%Multiplex%Licensee%issues%a%notice%under%this%

clause%9.7(e).%%

(f)% If% the%Multiplex% Licensee% fails% to%undertake%a% review%under% this%

clause% before% establishing% a% new% proposed% new% repeater%

multiplex% transmitter,% then% it% shall% not% be% entitled% to% recover%

from% the% Access% Seeker% any% adjustment% to% the% fixed% recurring%

charges%resulting%from%the%establishment%and%operation%of%such%

new%repeater%multiplex%transmitter."%

$


