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1 Introduction

This Explanatory Statement and the attached dreft &ccess determination (FAD)
are part of the Australian Competition and Consu@mnmission’s (ACCC) public
inquiry into the making of an access determinatarthe declared domestic
transmission capacity service (DTCS).

The report reflects the outcomes of consultatiothenDTCS FAD Discussion Paper
released in June 2011, the draft regression metsdsed in July 2011 and the DTCS
FAD public forum in August 2011.The report discissiee key issues raised in the
consultations and explains the price and non-gen®s contained in the draft DTCS
FAD.

The ACCC invites submissions on the draft DTCS FARer considering
submissions on the draft DTCS FAD, the ACCC propdeepublish a Final Report
and make an FAD for the DTCS in early 2012.

1.1 Background

The Competition and Consumer Act 20{Be Act) requires the ACCC to hold a
public inquiry into a proposal to make an FAD fdirdeeclared services in operation
on 1 January 20141t is a carrier licence condition and a servicevjer rule to
comply with an FAD? Failure to comply may lead to a fine of up to $dillion for
each contraventidrand private action may also be taken in the Fé@arart”

An FAD may specify terms and conditions of accesdeclared services. If so, it

must include terms and conditions relating to pdca method of ascertaining price.
Non-price terms and conditions may be includedabetnot compulsory. Access
seekers can rely on the FAD if they are unableggteaterms of access with an access
provider. If the parties agree terms and conditminsccess, their access agreement
will prevail over the FAD to the extent of any imsistency’

The DTCS was deemed a declared service in June®IB9¥ declaration was varied
in November 1998, May 2001, April 2004, April 2088d September 2010. The
current DTCS declaration is due to expire on 31d&014. The current DTCS
declaration is at Appendix I.

The ACCC made an interim access determination (I®bjhe DTCS in April 2011
which was set to expire on 31 December 2011. OoWehber 2011 the ACCC made
a declaration pursuant to subsection 152BCF(1fefct to extend the expiry date
of the IAD to the day immediately before the DTCADOFcomes into force. The
ACCC must commence a public inquiry into a DTCS FatDeast six months before

Subsection 152BCI(2) of the Act.

Sections 152BCO and 152BCP of the Act.

Section 570 of th&elecommunications Act 1997

Section 152BCQ of the Act.

Section 152BCC of the Act.

ACCC,Deeming of Telecommunications Services: a statemaatiant to section 39 of the
Telecommunications (Transitional Provisions and €muential Amendments) Act 199@ne
1997.
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the IAD expires. Once an FAD is made, the IAD will be automaticattyoked and
no access disputes can be notified to the ACCElation to that service.

When making an FAD, the ACCC must take accountrainge of criteria. These
criteria are specified in subsection 152BCA(1)redf Act and are:

(&) whether the determination will promote the LTIEcafriage services or services
supplied by means of carriage services

(b) the legitimate business interests of a carrier®P @ho supplies, or is capable
of supplying, the declared service, and the casr@rprovider’s investment in
facilities used to supply the declared service

(c) theinterests of all persons who have rights totisaleclared service
(d) the direct costs of providing access to the dedlaegvice

(e) the value to a person of extensions, or enhanceai@aipability, whose cost is
borne by someone else

() the operational and technical requirements necg$sathe safe and reliable
operation of a carriage service, a telecommuninatieetwork or a facility

(g) the economically efficient operation of a carriagevice, a telecommunications
network or a facility.

The ACCC may also take into account any other msathat it thinks are relevant
when making an FAD.Information about these requirements and how {BE&
will apply them is in Appendix II.

The ACCC proposes to include price and non-pricegan the DTCS FAD. The
ACCC decided on a domestic benchmarking approaphi¢img the DTCS in
November 2010 following industry consultation andght pricing information from
transmission service providers in December 201 iAfiormation was used in
determining the price terms in the DTCS IAIe non-price terms in the DTCS IAD
were based on provisions in the ACC®sdel Non-Price Terms and Conditions
Determination 20082008 Model Terms).

1.2 Consultation process

The ACCC commenced a public inquiry into an FADtfee DTCS on 15 June 2011
and must complete the inquiry by December 2814 discussion paper was released
in June and the ACCC released a draft regressiatehfior pricing in July. In August
2011, the ACCC hosted a public forum (encompasSydney, Melbourne and

" Subsection 152BCI(3) of the Act.

8 Subsection 152BCF(9A) of the Act.

®  Subsection 152BCA(3) of the Act.

10 Under section 152BCK of the Act, the ACCC mughagence a public inquiry into making an
FAD for the declared DTCS and must make an FAD iwiix months of commencing the
inquiry. This may be extended by six month peribdise ACCC explains the reasons for the
extension. The ACCC commenced the DTCS FAD inguirjune 2011.



Canberra) as part of the inquiry process. The A®@galso held bi-lateral meetings
with stakeholders during the inquiry process.

The organisations below have provided submissiaaugicipated in the public forum
and/or met with ACCC staff during the course of pladlic inquiry:

AAPT

Aurora Energy

Basslink Telecom

Competitive Carriers Coalition

Frontier Economics

Department of Broadband, Communications and th@dbigconomy
Department of Premier and Cabinet (Tasmania)
Department of Business and Innovation (Victoria)
Herbert Geer

Macquarie Telecom

NBN Co

NextGen

Optus

Primus Telecom

Telstra

TransACT

VHA.

This explanatory statement and the draft DTCS Féinfpart of the public inquiry.
The ACCC invites submissions on the draft DTCS F&Id proposes to make a final
DTCS FAD after considering submissions on the dpaiCS FAD.

All submissions will be considered public and pdste the ACCC website. If
stakeholders wish to submit commercial-in-configenwaterial they should also
submit a public version of their submission. Thelmuversion of the submission
should clearly identify the commercial-in-confidenmaterial by replacing the
confidential material with an appropriate symbol[o#i-c]'.

The ACCC and Australian Energy Regulator (AER) apph to the collection, use
and disclosure of information is set out in theuwtoent ‘ACCC-AER information
policy: the collection, use and disclosure of imi@tion”. A copy is available on the
ACCC website.

The ACCC prefers to receive submissions in eleatrfmrm, either in PDF or
Microsoft Word format which allows the submissiexttto be searched.

Submissions about the draft DTCS FAD will be acedpintil5:00 pm on Friday,
27 January 2012 Any submissions received after this time maybetonsidered.



Please send submissionsatizessdeterminations@accc.gowaad copy to:

Josh Davies Grahame O’Leary

Communications Group Communications Group

Australian Competition and Consumer | Australian Competition and Consumer
Commission Commission

Email: joshua.davies@accc.gov.au Email: grahame.oleary@accc.gov.au

1.3 DTCS declaration exemptions

The ACCC last considered exemptions from the DT€S8adation in 2008 when it
assessed Telstra’s applications for exemption. ABEC subsequently made four
exemptiltin determinations which were incorporatéd the DTCS service description
in 2009:.

Telstra supports a review of the scope of the D@€8aration in this FAD inquiry on
the basis that the current declaration does nl#atethe true level of competition in
transmission markets. Telstra notes that the lefvedbmpetition in transmission
markets has increased considerably since 2008hamdvhiting another two years for
the declaration inquiry is not in the LTIE and vahly serve to reduce incentives for
investment and create uncertainty. Telstra suggieatshe competition criteria
previously used by the ACCC when assessing Tetséneemption applications should
also be reviewedf

The ACCC considers the DTCS FAD inquiry is intentiedonsider the form and
content of an access determination for the declBe@S as it is expressed in the
current DTCS declaration. The ACCC does not comglteDTCS FAD inquiry is
the appropriate avenue to examine the scope auitent DTCS declaration. The
ACCC considers any review of the scope of the cfdd CS declaration should be
considered in the context of a specific declaratnoyuiry. A declaration inquiry will
consider whether to vary, extend, revoke or alloevdeclaration to expire.

The next DTCS declaration inquiry is due beforedheent DTCS declaration
expires on 31 March 2014.

The ACCC notes that the 2009 DTCS Declaration exemsecified areas to limit the
operation of the standard access obligations dgiset52AR of the Act to declared
areas. These exempt areas include the ACCC exemplexisions listed below. As

™ 0On the 25 November 2008, the ACCC made the fotigvéixemptions to the DTCS declaration:
Class Exemption Determination No. 4 of 2008, Indiixl Exemption Determination No.7 of 2008
(capital-regional routes), Individual Exemption Behination No.8 of 2008 (inter-exchange
transmission capacity in metropolitan areas) aadidual Exemption Determination No.9 of 2008
(inter-exchange transmission capacity in CBD areasg alsé?\CCC Final Report on reviewing the
declaration of the domestic transmission capaatyise March 2009.

Telstra Corporation Ltd, Public inquiry to makedirmccess determinations for the Domestic
Transmission Capacity Service — Submission on #selto consider further geographic exemptions as
part of the final access determination process thf® public register, 5 August 2011, pp.2-17.



such, the ACCC considers it unnecessary to incudause in the DTCS FAD to
specify that the FAD does not apply to the follogvexemptions:

» ACCC Class Exemption Determination No. 4 of 200&lenan 25 November
2008

* ACCC Individual Exemption Determination No.7 of Z)Made on
25 November 2008 (in respect of capital-regionates)

* ACCC Individual Exemption Determination No.8 of Z)Made on
25 November 2008 (in respect of inter-exchangestrassion capacity in
metropolitan areas)

* ACCC Individual Exemption Determination No.9 of Z)Made on
25 November 2008 (in respect of inter-exchangestrassion capacity in
CBD areas)

The ACCC notes that the FAD maintains the abovengtiens andnly applies to
areas that are not exempt from the DTCS declaration

1.4 The ACCC's approach to pricing the DTCS

The ACCC determined it would use a domestic benckimgapproach to
transmission pricing in November 20%0This followed a public consultation process
on different approaches to pricing the DTCS, inglgdottom-up long-run
incremental cost, top-down long-run incremental,clodly allocated cost (FAC),
international and/or domestic benchmarking andrahined approact:

The ACCC maintains the view that prices for trarssian services in competitive
areas provide a reasonable indication of pricesstauld prevail in areas with less
competition (the current declared areas). Furthese transmission services that are
not subject to regulation are considered to beigeavin relatively mature markets
served by a number of service providers. Infornmagibout the prices of competitive
transmission services in unregulated markets tbergfrovides a sound basis for
prices and price structures in less competitiveketar

In December 2010, the ACCC sought pricing data fa@nsmission providers and
the data received informed the development of geoms in the DTCS IAD
published in April 2011. The IAD price terms aresbd on the average price of the
most common services at different capacities asthadces across service providers.

After the DTCS IAD was published, some industrytiogyants indicated that the 1AD
prices were higher than those generally availabtbe market, particularly for longer
regional routes. The difference was due to a waoéftactors, in particular the range
of price structures used by service providers, ifipally in relation to distance based

13 previously, the ACCC had been guided by its 198@eas Pricing Principles and the DTCS: Pricing
Principles for Declared Transmission Capacity Smrwi- Final Report which described TSLRIC+ as
the relevant pricing principle for the DTCS.

1 1n April 2010, the ACCC issued a discussion papedifferent approaches to pricing the DTCS and
a report by Frontier Economics on the Economicsrahsmission Capacity Services.



charging, definitional issues as to how the prenesapplied and issues around the
level of protection and quality of service. The kesues raised during the
consultation process have been explored extensawvalyare discussed in Chapter 2.

In addressing the pricing concerns raised by ingiugte ACCC has developed a
regression model using updated DTCS pricing infaionathe Final Regression
Model). The ACCC is of the view that the Final Reggion Model generates prices
which more accurately capture the relationship betwprice and the different
variables which impact the price of the serviceaftbr 3 provides further discussion
on the ACCC'’s Final Regression Model.



2 Key issues

2.1 Transmission categories

The ACCC has traditionally recognised the followtgiges of transmission servicEs:

e inter-capital transmission — transmission predomtiyebetween call charge
areas (CCAs) in different mainland capital citisge(bourne, Sydney, Perth,
Brisbane, Adelaide and Canberra, but not DarwiHavart)

» ‘other’ transmission (e.g. capital-regional routesjansmission between
different CCAs other than inter-capital transmissjas above)

* inter-exchange transmission — transmission withsingle CCA between a
point of interconnection (POI) at an access pravsdexchange where the POI
and exchange are in the same CCA; and

e tail-end transmission — transmission within a sngkchange Service Area
(ESA) between a customer location and a POI omatkess seeker’s network,
or if Telstra provides the tail-end service, betwaecustomer location or a
POI and the Telstra exchante.

In practice, transmission services are generaflgsified in the market as inter-
capital, metropolitan and regional services. Wthkeinter-capital concept is
commonly understood, other service categories sangiderably. Categories such as
‘metropolitan’, ‘outer-metropolitan’, ‘regional’ @ah'urban’ are widespread, however
there is no consistency in the defining parameaitesach category.

The ACCC has therefore decided to more explicidfiree its categories of
transmission services for the purposes of detengiappropriate price terms to
include in the DTCS FAD. The refinements are nemgst® more accurately identify
the services to benchmark for the purposes ohggptiice terms in the DTCS FAD.
The revised categories are not intended to inditetethe ACCC has a view about
whether a service should be exempt from the DTGSadaion.*’

The revised categories are set out below:

* aninter-capital route is a route from an ESA within the boundary of pitzd
city to an ESA within the boundary of another calpdity.

* aregional route is a route where either or both the A-end and &-ane
outside the boundary of a capital city.

1> see for example the types of transmission serdeéised in the following ACCC documents:
Deeming of Telecommunication Services -30 June 1B@view of the declaration for the domestic
transmission capacity service Final Report - ApBi04, An ACCC Final Report on reviewing the
declaration of the domestic transmission capaeityise — March 2009.

16 ACCC, Domestic Transmission Capacity Service — An ACB&l feport reviewing the declaration

of the domestic transmission capacity serviarch 2009.

" The ACCC would only form such a view in a declamatinquiry under section 152AL(3) of the Act.
The ACCC considers a DTCS declaration inquiry tdobgond the scope of the FAD inquiry and notes
the next DTCS declaration inquiry is due to occefiobe the declaration expires in March 2014.
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e ametropolitan route is a route where both the A-end and B-end areinvith
the boundary of a capital city.
e atail-end services is:

aregional tail-end route is a route wholly within a single ESA outside the
boundary of a capital city.

ametropolitan tail-end route is a route wholly within a single ESA inside
the boundary of a capital city.

A service that is provided with protection in tloerh of a separate redundant path that

is substantially outside the relevant boundary moll fall outside the revised catego
solely due to the route of the redundant path. AGEC considers this approach
promotes efficient use of and investment in infiasure by encouraging

ry

transmission paths that are as short and dirgpbssble without disadvantaging the

providers of a level of protection that is apprefeifor the DTCS®
Examples of each of the new categories are givewbe

Box 1 — Examples of revised transmission categories

An inter-capital route is a route from an exchange service area (ESAjimvihe boundary of a capitd
city to an ESA within the boundary of another calpiiity. For example, a service from:

* Glebe (Sydney) to Waymouth (Adelaide)
e Pier (Perth) to Doncaster (Melbourne)

A

A regional route is a route where either or both the A-end and &-ane outside the boundary of a
capital city. For example, a service from:

» any location outside the boundary of a capital wtany other location outside the boundar
of a capital city, for example a service from Aradielto Tamworth (NSW)

» any location within the boundary of a capital ¢ityany other location outside the boundary
a capital city, for example a service from Doncagielraralgon (Victoria)

e any location outside the boundary of a capital wtgny location within the boundary of a
capital city, for example a service from Maroochyglto Fortitude Valley (Queensland).

of

A metropolitan route is a route wholly within the boundary of a capitay. For example, from:
* Homebush to Blacktown (Sydney)
e Mount Gravatt to Brisbane Airport (Brisbane)

A metropolitan tail-end route means a route wholly within a single ESA withie toundary of a
capital city. For example, a service from:

» the Fremantle exchange (Perth) to the Universit)Matfe Dame (Fremantle ESA, Perth)
» an exchange to a B-end within the same ESA.

A regional tail-end route means a route wholly within a single ESA outsiue houndary of a capital
city. For example, a service from:

e Ellengowan Drive (Casuarina ESA, NT) to Karama (@ama ESA, NT)
e  Stirling Hospital (Stirling ESA, SA) to Bridgewateia Heathfield (both in Stirling ESA)

e Mildura exchange to Mildura Private Hospital (MilduESA, Victoria) with protection via a
redundant path to Carlton exchange in Melbournel{@aESA, Melbourne).

18 The pricing of protected services is considerethér in section 2.5 below.
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The following subsections 2.1.1 to 2.1.4 provideendetail on the ACCC'’s
reasoning in relation to the definition of transsn& categories.

2.1.1 Capital city boundaries

The DTCS service description exempts transmissiwden capital citiés from
regulation but does not define the boundaries @tctpital cities. This creates
uncertainty and at times a level of ambiguity iasslifying transmission routes for the
purposes of benchmarking prices.

In general, service providers determine pricesgisemmon geographical
classifications such as inter-capital, CBD, metti@o and regional categories. Prices
are set in terms of data rate and distance baseghnents. The increments vary
between service providers but generally fall witthia following ranges:

 CBD - 0 to 5km of a capital city GPO
* metropolitan - between 0 to 40, 50 or 60 km of@BD, and

* regional - these vary widely.

Submissions to the DTCS FAD Discussion Paper byosagbport the ACCC’s
proposal to define the ESAs that mark the bounddoieeach capital city, although
submissions varied as to the appropriate radighlte that should be used to
demarcate these boundaries. At the industry foruskugust 2011 the ACCC
proposed and subsequently posted on its websgea ESAs that would define
capital city boundaries for the purpose of the FAD.

Macquarie Telecom (Macquarie) submitted that thetahcity boundary for Brisbane
should be expanded by 10-15km to allow for grof#tBptus sought that the radial
distance for Melbourne be expanded to 5Gkmvhile VHA submitted that the radial
distance boundaries for a number of capital cities be overly conservative.

AAPT however did not consider it necessary to detiapital city boundaries.

Basslink and NBN Co proposed the use of local gowent areas or the use of fibre
serving areas/connectivity servings in definingggephic boundarie%' Basslink
submitted that geographic boundaries should nalelieed on an ESA basis, given
that these ESAs mark the physical limits of coppeending from an exchangeln

19 Excluding Hobart and Darwin.

2 Macquarie Telecom Pty LtddT Sub DTCSPublic Submission, August 2011 (Macquarie,
Submission to the DTCS FAD Discussion Paper), p.5.

2L Singtel Optus (OptusPptus Submission in response to the ACCC’s dismugsiper, Domestic
Transmission Capacity Service: Public Inquiry tokmdrinal Access DeterminatigriBublic
Submission, June 201(Qptus, Public Submission to the DTCS FAD Discuss$taper), p.12,
paragraph 3.9.

“2\Vodafone Hutchison Australia Pty Limited (VHASubmission to the Australian Competition and
Consumer CommissipAugust 2011 (VHA, Submission to the DTCS FAD Dission Paper)p.5.

% AAPT, Submission by AAPT Limited ACCC Discussion Papeli®inquiry into a final access
determination for the DTCS, dated June 2(Rdblic Submission, August 2011, (AAPT, Public
Submission to the DTCS FAD Discussion Paper), p.11.

2 NBN Co Ltd (NBN Co),Domestic Transmission Capacity Service — Final AsBetermination
NBN Co Submissigrseptember 2011 (NBN Co Submission to the DTCS BEAd2ussion Paper), p.5.
% Basslink Telecoms Pty Ltd (BasslinBasslink DTCSubmission, Public Submission, August 2011
(Basslink, Public Submission to the DTCS FAD Disias Paper), p.10.
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contrast, Nextgen takes the view that ESAs argproariate starting point for
determining capital city boundaries because theyeevant to the network
architecture of transmission serviéésiowever Nextgen argues that this approach to
defining boundaries should be supplemented withraterstanding of where
competing fibre is located and relevant ABS andutatfpn density dat&’

Telstra submitted that its network structure shdoddised as the reference point for
determining geographic boundaries, given thatwedl understood by industry and
has formed the reference point from which competitias evolve®

Nextgen further submitted that the ACCC'’s propogedgraphic boundaries should
be dynamic, to ensure it is relevant in an NBN amvinent®® Macquarie also
supports the view that capital city boundaries sthbe allowed to change over time,
to reflect market developments.

In aligning geographic boundary definitions witldurstry practice, Optus also sought
a ‘no detriment principle’ be applied, whereby &€CC ensures that access seekers
are no worse off under the new boundaries than evittent industry definition$.
Telstra agrees that boundary definitions shouldligmed with industry practiéé
however it submitted that Optus’s proposed ‘noigeEnt principle’ is not in the

LTIE as it fails to adequately account for the irt#s of the service provid&t.

The Tasmanian Government and Aurora submittediigatapital-city boundary for
Tasmania should be the supplier’'s data centre siasehe CBD. They considered
that a wider capital city boundary definition cowébult in stranding infrastructure

and discourage Aurora and other carriers from itimgsn local infrastructuré?

The ACCC considers that specifying the boundariespital cities using a
transparent and simple approach provides greattimty for access seekers and
access providers. The ACCC recognises that Austr&ureau of Statistics (ABS)
information and Local Government Area boundariadatbe used for this purpose.
However, the ACCC notes that the ABS is introdu@anmew standard (the Australian

% Nextgen Networks Pty Ltd (Nextgemesponse to ACCC Discussion Paper, Public Inquity i
Final Access Determination for the Domestic Trarssioin Capacity Service (DTC®ublic
Submission, August 2011 (Nextgen, Public Submisgiahe DTCS FAD Discussion Paper), p.4.
2" Nextgen Public Submission to the DTCS FAD Discus$taper, p.4.

% Telstra Corporation Limited (Telstradublic Inquiry into a Final Access Determination fhe
Domestic Transmission Capacity Service, Telstragponse to the Commission’s Discussion Paper —
Price terms and condition®ublic Submission, August 2011 (Telstra, PublibiBission on price
terms to the DTCS FAD Discussion Paper), p.85,arse to question 6.

29 Nextgen, Public Submission in response to the DFEB Discussion Paper, p.4

30 Macquarie, Submission in response to the DTCS BAdBussion Paper, p.5.

31 Optus, Public Submission in response to the DTGB Biscussion Paper, p.12, paragraph 3.10.
%2 Telstra, Public Submission on price terms in respdo the DTCS FAD Discussion Paper, p.85.
3 Telstra Corporation Limited (Telstradublic Inquiry into a Final Access Determination fhe
Domestic Transmission Capacity Service, Telstradponse to the Public Submissions to the Final
Access Determination DiscussiBaper, Public Submission, September 2011 (TeStrpplementary
Public Submission to the DTCS FAD Discussion Pappr}y. paragraphs 27-28.

% Tasmanian Governmerfasmanian Government Submission —Domestic Trarismi€gpacity
Service Final Access DeterminatjdPublic Submission, August 2011(Tasmanian Govertme
Submission to the DTCS FAD Discussion Paper), AuBora Energy (Aurora)Response to ACCC
Discussion Paper for public inquiry into a final@ess determination for the DTOSonfidential
Submission, August 2011 (Confidential SubmissiothioDTCS FAD Discussion Paper), p.4.
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Statistical Geography Standard) with revised defins and categories for geographic
data. The new arrangements also have implicatmmisdcal Government Area
boundaries determined under previous ABS arrangemieicluding the 2006 Census.
Given these changes, the ACCC does not considerdkBR8cal Government Area
boundaries are appropriate for the DTCS FAD attims.

In the absence of appropriate ABS data, the cagittaboundaries in the draft DTCS
FAD are based on an examination of continuous udeaelopment from the CBD
ESAs in each city. The capital city boundariesdefned as the ESAs that fall
(wholly or partially) within the distance limits tex below:

* Adelaide —a 25 km radius from a CBD ESA

» Brisbane — a 25 km radius from a CBD ESA

* Canberra —a 15 km radius from a CBD ESA

* Darwin —a 10 km radius from a CBD ESA

* Hobart —a 10 km radius from a CBD ESA

« Melbourne — a 45 km radius from the Kooyong ESA

* Perth —a 30 km radius from a CBD ESA

e Sydney - a 50 km radius from a CBD ESA
The ACCC considers that the demarcation of capitglboundaries is in the LTIE as
it reduces uncertainty about the classificationooite types, promotes pricing

certainty to both access seekers and access preowadd may thereby facilitate
investment in infrastructure.

A Route Category Workbook with maps of each caitglboundary and the list of
ESAs within the boundaries above is available @AECC website at
WwWw.accc.gov.au.

In its submission, Telstra sought clarification otlee ACCC’s 50km radial distance
boundary for Sydney and what implications this wiohéve for the Sydney to
Campbelltown routé® The ACCC's proposed capital city boundary defamitfor
Sydney includes Campbelltown as a ‘metropolitagioa. As such, routes between
any ESA falling within the definition of Sydney atite Campbelltown ESA will be
considered as a metropolitan route for pricing pags, and subsequently not
included within the scope of the declared servicepficing purposes (see section
2.1.3 below).

2.1.2 Darwin and Hobart

The DTCS declaration service description doesmadtde transmission services to
Darwin or Hobart as exempt inter-capital serviteRather, these services have been

% Kooyong is slightly east of the Melbourne CBDhéts been taken as the centre to account for the
development of Melbourne’s eastern suburbs.

% Telstra, Public Submission on price terms to tA&€B FAD Discussion Paper, p.38, paragraph 89.
37 In the 2004 DTCS Declaration Inquiry, the ACCQisidlered transmission to Darwin and Hobart as
a type of ‘other transmission’.
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considered as ‘other’ services, distinct from therept inter-capital services, in the
context of the DTCS declaration. In general, subroiss to the DTCS FAD
Discussion Paper broadly agreed that transmissigtes to Darwin and Hobart
should continue to be declared routes, given tiv@gue cost attributes and that
competition on these routes is still to fully deyzf®

For pricing purposes, the ACCC notes that trangomngsroviders generally include
Hobart and Darwin in their definitions of ‘capitEty’. Information from stakeholders
indicates that, in practice, transmission serviod3arwin and to Hobart are priced as
both capital-regional services or as inter-cafgéalices. There is a general level of
agreement among stakeholders that the unique @bgtsviding services to Darwin
(distance and low levels of demand) and Hobart lewmand and the need for an
undersea cable) should be taken into account ip&oing analysis?

The draft DTCS FAD includes price terms for transsion services between Darwin
and other capital cities and between MelbourneHwoltart as regional services. This
more accurately reflects the nature of the serviceg provided, which is consistent
with a domestic benchmarking approach. The Melbettnbart route is now
supplemented by a second undersea cable link (Ba&9skhich, while limited in
terms of available fibre pairs, is capable of pdowj alternative services between
Melbourne and Hobart. Transmission services to Dahave also been expanded by
the Regional Backbone Blackspots Program (Nextti@t)has the potential to open
up services to Darwin.

Telstra and Basslink, the primary providers of Basait services, consider routes
between Melbourne-Hobart as capital-regional trassion routed’ Basslink

submits that the Melbourne-Hobart route cannotdrepared to other exempt inter-
capital routes, given its relatively small popuwatsize, low traffic volumes and low
demand*! In addition to these attributes, Telstra subnfis toute length and
customer access network (CAN) line to these aneaalao key cost determinants for
service provision on these roufés.

Other submissions agreed that there should beshdéupward adjustment for the
undersea cable component for the Melbourne-Hobatef* However AAPT is of
the view that the undersea cable component i®iragit to pricing consideratiofis.

3 AAPT, Submission to DTCS FAD Discussion Paet0.MacquarieSubmission to DTCS FAD
Discussion Papem.5.0ptus, Pubilc Submission to DTCS FAD Discmusdtaper, p.12. VHA,
Submission to DTCS FAD Discussion Paper, p.6. Naxtgublic Submission to DTCS FAD
Discussion Papep.4, Tasmanian Government, Submission to DTCS FAdaw3sion Paper, p.3,

NBN Co, Submission to DTCS FAD Discussion Papes.

%9 Basslink Telecoms Pty Ltd (Basslink), Basslink Sr'Submission, Confidential Submission,
August 2011 (Basslink, Confidential Submissionite DPTCS FAD Discussion Paper), p.7. Macquarie,
Submission to DTCS FAD Discussion Paper, p.5. VBAhmission to DTCS FAD Discussion Paper,
p.6. Nextgen, Public Submission to DTCS FAD Disaus®aper p.4.. Telstra, Submission on price
terms to DTCS FAD Discussion Paper, pp40-42, pagatws 105 — 117.

“0 Telstra,Public Submission on price terms to DTCS FAD Disian Paperp.40, paragraph 107.
Basslink, Public Submission to DTCS FAD Discusdraper p.7.

*1 Basslink, Public Submission to the DTCS FAD Disgian Paper, p.11.

“2 Telstra, Public Submission on price terms to ti&€B FAD Discussion Paper, p.40, paragraph 106.
3 Nextgen, Public Submission to DTCS FAD Discusshaper, p.4, Telstra Corporation Limited
(Telstra),Public Inquiry into a final access determinatiom foe domestic transmission capacity
service, Telstra’s response to the Commission’si@ision Paper — price terms and conditions
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In its submission, Telstra argued that comparddrtestrial cables, submarine cables
are more expensive to manufacture and incur suftetansts in cable-laying and the
deployment of cable maintenance sHip&urora submitted that the IAD pricing on
the Melbourne-Hobart route is ‘market leading’ avitl seriously impact the value
chain for supplieré® Telstra and the Tasmanian Government submit #latnbcost
pricing on these routes will discourage networkraggs, encourage resale supply,
reduce competition and potentially force providersxit the market’

The ACCC is aware that transmission routes to Daesid Hobart exhibit different
cost structures to those observed on other intgitataoutes and that it is in the LTIE
to ensure that service providers are adequatelyeosated for their costs of service
delivery on these routes. The ACCC considers tlatltstance variable in the Final
Regression Model adequately accounts for Darworig Idistance from other capital
cities.

In order to provide for the higher maintenance eephir costs of undersea cables for
the Melbourne to Hobart service the ACCC proposesgpdift factor of 40 per cent to
be added to results generated by the Final Regred&odel for regional routes of the
same length (radial distance). The uplift factdnased on a comparative analysis of
market prices for regional routes of similar dis@amvith prices for the Melbourne to
Hobart service and only applies to the subsea coengaf a service between the
mainland and Tasmania. The ACCC considers therdiifaes in price between routes
of similar length is indicative of the higher capjtmaintenance and repair costs that
have to be taken into account when determiningc fpor this route.

Further information about how the 40 per cent tito be calculated is given in the
Price Terms Chapter.

2.1.3 Regional area boundaries

The DTCS service description exempts a numberaostmission services from
capital cities to various regional centres, butsdoet define the boundaries of the
regional area&

Submissions propose a range of approaches to nigfiegional centre boundaries,
including using council maps, ABS population dengiteasures, maps commonly
available on the internet, Telstra ESAs and Telsathcollection areas (CCAs). Optus
noted that a ‘no detriment’ principle should appifiereby access seekers are no
worse off under any reclassification of geograffuandarie$?® Telstra disagreed

Confidential Submission, August 2011 (Telstra, @befitial Submission on price terms to the DTCS
FAD Discussion Paper), p.42, paragraph 113. Madgudubmission to DTCS FAD Discussion Paper,
p.5.

* AAPT, Public Submission to the DTCS FAD Discussiaper, p.10.

“5 Telstra, Public Submission on price terms to ti&€B FAD Discussion Paper, p.42, paragraph 114.
“6 Aurora, Confidential Submission to the DTCS FAB@ission Paper, p.3.

“" Telstra, Public Submission on price terms to tfi&B FAD Discussion Paper, p.43, paragraph 117.
Tasmanian Government, Submission to the DTCS FA&2WBision Ppaer, p.3.

“8 The service description also does not define thebaries of CBD or metropolitan areas, but it does
set out exempt CBD and metropolitan ESAs.

“9 Optus, Public Submission to the DTCS FAD Discus$taper, p. 12, paragraph 3.10.
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with Optus’ proposal and submitted that this preiwill fail to adequately account
for the interests of the service provider.

AAPT submitted that only the ESA for the relevaoswih centre should be exempt
because competition for DTCS is unlikely to haveaieped beyond this boundaty.
Another view is that a narrow definition of regibbaundaries risks ignoring the
presence of competing fibre providers in regionahtions.

As discussed earlier, the ACCC considers a regiarea to be that outside the
boundary of a capital city. In light of this, th&C&C has taken the view that regional
centre boundaries for the purposes of benchmadongpetitive prices in regional
areas should be defined by the central ESA inrggibnal centre. Where there is no
obvious central ESA in the regional centre, or \ehtee urban development of that
regional centre encompasses more than one ESAQGRE has used more than one
ESA to define the regional centre.

The ACCC considers that defining regional area daues is in the LTIE as it
promotes pricing certainty and thereby facilitiéficeent investment by service
providers. In defining regional centre boundaries ACCC has had regard to the
level of competing fibre infrastructure, therebgapromoting the legitimate business
interest of the service provider.

The 2010 DTCS declaration service description ededuthe route between
Campbelltown and Sydney. As noted above, the AC@®@iders that the
Campbelltown ESA now falls wholly within the boumgaf the Sydney capital city
boundary and is unlikely to be considered a capégional route. As such, all routes
between Campbelltown and any other exempt ESA wilydney (and vice versa)
are considered to be exempt routes for pricing @eep.

The remaining regional centres on exempt routesl@iiaed by the following ESAs
for the purposes of pricing in the FAD:

0 Telstra, Supplementary Public Submission to th€BTFAD Discussion Paper, p. 7, paragraphs 27-
28.
*L AAPT, Public Submission to the DTCS FAD Discussiaper, p. 11.
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State

Regional centre

ESAs

<

NSW Albury Albury, Lavington, Wodonga
Lismore Lismore, Goonellabah
Newcastle Mayfield, Hamilton, Wolfe, New Lambton,
Wallsend, Cardiff, Charlestown
Grafton Grafton
Wollongong Wollongong, Unanderra, Corrimal, Dapto
Taree Taree
Dubbo Dubbo
Gosford Gosford
Coffs Harbour Coffs Harbour
Goulburn Goulburn
Victoria Ballarat Ballarat
Bendigo Bendigo
Geelong Geelong, North Geelong
Shepparton Shepparton
Queensland| Toowoomba Toowoomba, Withcott, Middle Ridge, Newtoy
Drayton
Gold Coast Southport, Nerang, Merrimac, Arundelndall
Surfer’'s Paradise, Robina, Mudgeeraba
Townsville Townsville, Kirwan, Gulliver
Rockhampton Rockhampton, Frenchuville
Bundaberg Bundaberg
Maryborough Maryborough
South Murray Bridge Murray Bridge
Australia

Port Augusta

Port Augusta
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2.1.4 Tail-end services

The ACCC has traditionally regarded tail-end traission services as transmission
services provided within an ESA between a custdogation and a POI on the access
seeker’s networR? Where Telstra provides a tail-end service, thestm@ission is
between the customer location or POI and the [bebdtra exchange.

The ACCC notes that in practice, there are twosygfdail-end transmission service
offered in the market:

1. a service between a wholesale customer point sepiee (POP) and another
wholesale customer POP (a POP-to-POP service), and

2. aservice from a wholesale customer POP to an sadocation (a POP-to-
end-user service).

In both cases, the POP may or may not be co-lodated elstra exchangéTelstra
submits that POP-to-end-user services are genédoaliyer in length, have lower
utilisation and are therefore generally more exjyenthan a POP-to-POP servite.

The vast majority of tail-end services are provitgdrelstra as part of a bundle with
an inter-capital, metropolitan or regional servitelstra submits that it is not
technically, operationally or economically feasitbesell stand-alone CAN tail
services and that disaggregating bundled pricegeseaisks of under or over
recovery>> As such, its prices for inter-capital, metropalignd regional routes
include the tail-end component at each end of éheice.

In determining a price for tail-end services, Trelstuggests that the ACCC develop a
‘notional tail price’ by taking the difference beten a POP-to-end user service and a
POP-to-POP servic®.Optus submits that this pricing approach willl gtibduce
inflated tail-end prices, given that Telstra taitps are inherently monopoly pric¥s.
The ACCC is of the view that the current dataseilable to the ACCC does not
easily lend itself to adopting this pricing approac

Submissions note that tail-end pricing should reoblased on distance, while Optus
notes that the majority of tail services it purdsmfom Telstra are located less than
2km from the local exchange in both metro and megjiarea® There is also broad
industry consensus that a separate price for stbom tail services could encourage
market entry for tail-end services and encouragktiadal fibre build.

%2 ACCC, Telstra’s Domestic Transmission Capacity Servieamtion application Final Decision
November 2008, p.15.

%3 An example of a POP-to-POP tail-end transmissimise is Telstra’s x162 service (with no inter
exchange component). It runs from a wholesale austd®OP to another wholesale customer POP,
which may or may not be in a Telstra exchange. Yamgle of a POP-to-end-user tail-end
transmission service is Telstra’s x163 servicel{wid inter-exchange component), which runs from a
wholesale customer POP to an end-user.

> Telstra, Public Submission on price terms to ti&CB FAD Discussion Paper, p.62, paragraph 188.
%5 Telstra, Public Submission on price terms to ti&€B FAD Discussion Paper, p.64, paragraph 200.
% Telstra, Public Submission on price terms to tA€B FAD Discussion Paper, p.65, paragraph 204.
" Optus, Public Submission to the DTCS FAD Discus$taper, pp.7-8, paragraph 2.20.

%8 Optus, Public Submission to the DTCS FAD Discus$taper, p.9, paragraph 2.27.
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While there may be economies of scale in bundlaigand trunk services, the ACCC
is of the view that tail-end transmission servibase enduring bottleneck
characteristics. The provision of a separate tai4erice for stand-alone tail services
is in the LTIE as it introduces pricing transpanefar tail-services and may
encourage more competitive service offerings inntiagket.

The ACCC notes that tail-end services are declseedces. This means it is not
possible to determine prices for tail-end serviz@sed on a benchmark of competitive
tail-end services. The ACCC considers that theeBffices in nature and underlying
costs of delivering tail-end services comparedth@oDTCS services do not warrant
pricing for tail-end services to be set using darahtive approach to that used for
other DTCS services. Given that tail end servicescarrently bundled with inter-
exchange services, a benchmark approach will apptely capture the tail
component in the price.

The ACCC therefore proposes to use the metropaditahregional prices from the
final regression model to determine tail-end prieassuming a tail distance of 2km.
This approach to tail-end pricing maintains thedbenarking methodology by
adopting competitive metropolitan and regional egorticing to price declared tail-
end routes. Further, this pricing approach addssteemonopoly element of tail-end
prices and does not discriminate between whetleetaihservice is a POP-to-POP
service or a POP-to-end user service.

The different types of tail-end services deliveirethe market will be distinguished
based on the data rate of the service and the catggory (metropolitan and
regional). The ACCC proposes to use these parasn@sanputs into the regression
model to set the price for tail-end services.

The ACCC acknowledges views that the DTCS IAD wifoe tail-end services did
not always reflect market prices and may increasess seekers’ costs if access
providers charge for tail-end services separatetlyia addition to the charges for the
other services that are part of the bundle (iterinapital, regional or metropolitan
services).

It is not the ACCC'’s intention that prices for slaalone tail-end services should
create an incentive for service providers to unteitall-end services from bundled
products and charge for each separately. This woellat odds with the DTCS service
description which defines the DTCS as a point-tovpservice.

Accordingly, the price terms in the DTCS FAD thppby to tail-end services only
apply to tail-end services that are provided asdstdone services and not to tail-end
services that are supplied in a bundle with otferamission services (e.g. inter-
capital, metropolitan or regional services). Theasate DTCS FAD price terms that
apply to inter-capital, metropolitan and regioredvices will apply to those services,
irrespective of whether they are bundled with kenad service.

This approach is consistent with the DTCS declanasiervice description which
defines the DTCS as a point-to-point service rathan by its component parts.
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2.2 Data rate

The DTCS declaration sets a minimum capacity o4& Kbps or above which an
access provider provides to itself or others.

There is general agreement among stakeholderghh&CCC should set prices for
the capacities that are commonly available forgnaission services. The majority of
services are provided at 2Mbps and slightly highgenerally up to 155Mbps for
Synchronous Digital Hierarchy (SDH) and 100MbpsEtinernet services — with far
fewer services currently offered at higher capasjtfor example, 622Mbps or 1Gbps
and above.

Macquarie and NBN Co submitted that the FAD shalda price for higher
bandwidths such as 1Gbps and 10Gbps to facilitdted data rate requirements for
NBN services and NBN backhaul to points of intersert®® NBN Co however noted
that an extrapolation of a regression model beybadistorical range of services (i.e.
high data rate services) may produce unrealissiglte®® In determining prices for
SDH transmission capacities of higher orders, Optaoposes that the ACCC apply a
multiplier to the prices set for lower SDH capassfi*

The ACCC will be guided by the level of accuracyhe predictive capabilities of the
regression model taking into account predictioenvels around the model’s point
predictions. Where these are reliable the ACCC ggep to use the model to predict
prices for as high a range of capacities as passibl

Optus also proposed that the FAD price differepiacities for each type of
geographic route, while other submissions suppdhiscand also submitted that
capacities be priced according to particular nekvimterfaces? The ACCC considers
that such an approach is unnecessary and maytdrstestment decisions by the
service provider.

The ACCC notes that the IAD prices are based cavanage of transmission pricing
on various route types and capacities, based oDTIES dataset available to it at that
time. The ACCC has however updated this dataseirmodporated a ‘data rate’
variable in addition to other variables into thediRegression Model, to capture the
dynamic relationship between price and data rate.

The ACCC considers that setting regulated pricesdmmmonly available capacities
reflects current industry practice while accommuoudgathe growing availability of
higher data rate services in the transition toNbgonal Broadband Network (NBN).
This pricing approach will promote efficient entl/firms and competition in
dependent markets by facilitating access to daealesels that are ultimately sought
and acquired by end-users.

*9 Macquarie, Submission to the DTCS FAD Discussiapd?, p. 7. NBN Co, Submission to the
DTCS FAD Discussion Paper, p.5.

%" NBN Co, Submission to the DTCS FAD Discussion Pape4.

®1 Optus, Public Submission to the DTCS FAD Discus$taper, p.14.

%2 Optus, Public Submission to the DTCS FAD Discus$taper, p.15.
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2.3 Radial distance

Service providers use a number of methods to meakstance for the purposes of
pricing transmission services: radial distance lkeetwthe start (A-end) and end (B-
end) points of a service and the length of ‘spedifregional routes. Radial distance
is commonly used to measure the straight line betviiee start and end points of a
service. In the case of specified regional routeimy, distance is measured to a
central point in a call charge area (CCA) for alivices to any location in that CCA.

The ACCC notes that radial distance is widely usetie market and can be readily
calculated using publicly available resources €oample Google Maps). It therefore
provides a transparent measure of distance thabeasadily implemented and
applied in the determination of prices from thedFiRegression Model.

Specified regional route pricing however uses gr@gech that averages distances for
all locations within a CCA to a central chargingrpgavithin the CCA. While this
results in some pricing anomalies, it is a gengiadcepted charging method, at least
for Telstra services. For example, a Telstra trassion service from Brisbane to
Toowoomba (106kms) is charged at the same ratsas/@e from Brisbane to Roma
(over 477 km), as the CCA charge point for botlvises is the same

Submissions were broadly supportive of a radidhdise based approach to pricing
transmission services. However Telstra and Nexibgeh submitted that a radial
distance approach understates the costs of prgvadirvices. Telstra submitted that
radial distance measures significantly understaaeal length of a route, but given
that industry has used this as the basis for gjatns an appropriate pricing
construct® Nextgen proposed that the ACCC should considehpath kilometres
in order to reflect a service providers underlyaogual cost of providing services.
Nextgen noted that the service provider incurscthst of operating thentire
route/link and having capacities available at alhps in order to deliver the service,
rather than just the radial distarfée.

The ACCC is of the view that a distance measuredas actual route length is
complex and may introduce significant regulatorgentainty and opportunities for
gaming. The ACCC considers that while the radislatice approach used in the Final
Regression Model is an estimate of actual routgtlerthe simplicity and

transparency of this method to pricing will promaggulatory certainty. Increased
transparency and regulatory certainty is in theB. Tt promotes the making of
infrastructure use and investment decisions om#ses of known information. This
provides parties with a sound basis for engagir@pmmercial negotiations and
making decisions about whether to enter and conipetdevant downstream

markets.

The ACCC has therefore used the radial distancedset the A-end and B-end of a
transmission service as the distance measure éongiee FAD prices under the
regression model.

8 Telstra, Public Submission on price terms to tA&€B FAD Discussion Paper, p.36, paragraph 80.
% Nextgen, Public Submission to the DTCS FAD Disirs®aper, p.5.
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2.4 Quality of service

Service providers differ in the quality of servigg@oS) they can provide. This is
primarily due to different levels of network covgea range of potential services and
levels of availability and reliability. In submissis to the DTCS FAD discussion
paper, only Telstra expressed views concerningtgualservice.

Telstra argues transmission services are varymstef technology, protection,
coverage, redundancy and support features, and tbae size fits all approach’ to
pricing is not in the LTIE and risks distorting imvation and investmerft Telstra
argued that its superior network coverage anduisaerous dedicated support services
enables it to provide a higher quality of servizéts customer&® Furthermore,
transmission services offered by its competitoesmaore limited in terms of
geographic path diversity, equipment redundancyheve higher repair and
maintenance downtimes. Telstra argued that thewesipecific differences should be
reflected in any benchmarking regression anal¥siamples of these differences
include network size, choice of technologies, thetamer mix, population density,
the level of protection and quality of servicesyfisize and location of operatiéh.

The ACCC recognises there may be higher costs varelassociated with providing
different levels of quality of service and consglérappropriate to reflect these costs
in the price terms of the draft DTCS FAD.

Using a factor to reflect a high quality of servigdl ensure that regulated prices
account for the highest quality service and doumater-price a large proportion of
current services and thereby discourage investarghinnovation. Services which
are characterised by lower quality features wiltbastrained by the regulated price
and can compete in the market with lower price®fiect the standard of the service
being supplied. The ACCC therefore proposes to thesprices set for the DTCS
FAD on the highest quality of service offered ie tharket.

On this basis, the draft DTCS FAD defines “Quatifyservice 1 (QOS 1)”, which is a
term used in the formula to determine prices, tamtbe quality of service that is
available using a transmission service that:

» s a Protected Service (see further under the ehaptprotected services);

* s provided using a network that is capable ofvdglng the Service by means
of more than two geographically diverse paths, and

* has an overall service reliability of 99.9 per cent

The network coverage aspect refers to overall nétwapability, whereas a Protected
Service reflects a level of redundancy that an Asd@rovider has contractually
agreed to provide and therefore accounted forarptite of the service. The overall
service reliability aspect is considered to be 8 wederstood industry measure.

% Telstra, Public Submission on price terms to tH&€B FAD Discussion Paper, p. 4, paragraph v.

% Telstra, Public Submission on price terms to tA€€B FAD Discussion Paper, p.51, paragraphs
147-149.

%" Telstra, Public Submission on price terms to tA€B FAD Discussion Paper, p. 22, paragraph 43g.
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2.5 Protected services and unprotected services

The DTCS service description does not refer togmted or unprotected services. In
the 2010 review of DTCS pricing, the ACCC adoptes preliminary view that
transmission services are priced efficiently ifitmeflect a resilient network structure
with redundant paths and that a pricing mechaniémstwencouraged investment in
networks with ring or loop structures was desir&ble

The ACCC notes that protection is provided in a banof ways, including in the
form of dual customer interfaces or equipment, digeuilding entry points, diverse
exchanges or facilities, diverse fibre strands. @.¢plded loop’ with separate fibre
strands in the same bundle of cables in the satsgpipes, ducts and cabinets),
diverse geographic fibre paths (separate routes,ppes, ducts and cabinets, e.g. a
‘ring network’ structure), diverse transmission naef.g. fixed plus wireless, fibre
plus microwave) and the purchase of unprotectedcssr (to provide redundancy).

Submissions to the DTCS FAD Discussion Paper byoagileed that protection is a
relevant pricing variable, however a number of siifems sought further clarity on
the definition of protectiof® In general, it was considered that a premium of
approximately 15-30 per cent is currently appliegtotected transmission services.
Telstra submitted that variability on the premiuon protection depends on the route
type. For example, inter-capital routes have a reatensive ring network
architecture and a greater amount of geographgrsity in the inter-exchange
network (IEN) compared with regional rout@s.

Submissions generally agreed that there is nofgignt difference in protection
between SDH and Ethernet network services. In asht/HA submitted that there
are technical differences in the provision of petiten for SDH and Ethernet
interfaces which may result in different costs wbsly between the network
interfaces’

Nextgen submitted that the ACCC should price iotgrital and regional routes as
protected (but not geographically diverse) and apetlitan and tail-end services as
unprotected and encourage parties to negotiatedhei terms of protection above
these base level§ Telstra submitted that protection should be deffin@sed on
standard industry transmission practices and artheadSDH prices be based on the
service being protected in the inter-exchange (I1&MN) Ethernet prices be based on
the service being unprotected in the IEN.

NBN Co argued that unprotected services providesthallest building block from
which transmission networks are constructed, angethre the DTCS FAD should be

% ACCC Discussion Paper on Pricing the DT,@®ril 2010, page 10.

% Aurora, Confidential Submission to DTCS FAD Dissias Paper, p.4. Macquarie, Submission to
DTCS FAD Discussion Paper, p.8. Nextgen, Publicniiabion to DTCS FAD Discussion Paper, p.7.
VHA, Submission to DTCS FAD Discussion PapgeB. Telstra, Public Submission on price terms to
DTCS FAD Discussion Paper, p.7

" Telstra, Supplementary Public Submission to th€BFAD Discussion Paper, p.10, paragraph 42b
"LVVHA, Submission to the DTCS FAD Discussion PapeB.

2 Nextgen, Public Submission to the DTCS FAD Disius®paer, p.8.

3 Telstra, Public Submission on price terms to tA€B FAD Discussion Paper, , p.53-54, paragraph
161.
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for unprotected servic€In contrast, Optus submitted that the regulate€BT

should include an element of redundancy givenri@gt interexchange transmission
services are sold as a protected service, althaagess seekers should be also able to
buy an unprotected path separatély.

The ACCC remains of the view that transmissionisesvare priced efficiently if
they reflect a resilient network structure withuadant paths and that a pricing
mechanism which encouraged investments in netwaeitksring structures was
desirable.

Under this approach, a service is considered fardiected where it is provided with
geographically diverse service paths — meaningstrhore than one path between the
A-end and B-end, and is unprotected where thesalisone path between the A-end
and B-end. The draft DTCS FAD therefore includelefnition of a “Protected
Service” as a service where an Access Providectwisactually agreed to provide
more than one geographically diverse path betweetend and B-end. This is
intended to capture services which an Access PeoVids contractually agreed to
provide with a level of geographically diverse pegiundancy and consequently
reflected this feature of the service in the price.

In pricing the DTCS as a protected and unproteseedice (with the exception of tail
end services which are only priced as unproteaedces) the regression model
reflects the manner in which transmission servarescurrently sold in the market.

The ACCC has chosen to account for the effectsakption through an explicit
‘protection’ term in the final regression modelvgn the statistical significance of this
variable. Where an access provider can reasonatyde protection (in the form of
geographic path diversity) to itself or others, BNRECS FAD price terms allow prices
to be set for protected services. Where prote¢tioform of geographic path
diversity) cannot reasonably be provided or isdestired, price terms allow prices to
be set for unprotected services.

Capturing the effects of protection on pricingrighe LTIE, as it ensures that the
service provider is adequately compensated forsimvg in network enhancements to
ensure path protection and network resiliency &lalile and provides the incentives
for efficient infrastructure investment in protecti This also ensures that end-users
are also able to access services of varying qualityding protected transmission
services.

" NBN Co, Submission to the DTCS FAD Discussion Papé&.
> Optus, Public Submission to the DTCS FAD Discus$taper, p. 3, paragraph 1.4.
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2.6 Network interfaces — Ethernet and SDH

The DTCS service description is technology newtral applies to all transmission
services regardless of the underlying network fater used, including Ethernet,
Plesiochronous Digital Hierarchy (PDH) and SynclasnDigital Hierarchy (SDH)
interface protocols.

Submissions to the DTCS FAD Discussion Paper nibi@gdEthernet and SDH

services should be priced separately in the FAhey have different cost structures
and are at different levels of maturity in termstwir market developmeft While
Ethernet is an evolving service and is increasibgiyng sought by access seekers as a
transmission delivery method, the vast majorityrahsmission services sold in the
market are SDH based services.

Nextgen submitted that the network interface used transmission service may also
depend on the route length or route type. Nextgbémsted that Ethernet does not
include sufficient network management protocolsléoig distance management and
is therefore commonly used for tail services wlileH is still the common interface
for carrying regional servicés.

Telstra submitted that although SDH is a maturbrielogy, the ring based topology
for SDH services means that network upgrades fd#l S&vices are difficult and
costly’® Telstra also argued that although the DTCS pridiaig it has supplied to the
ACCC is reflective of the current state of devel@minin SDH and Ethernet markets,
the data may not be representative of the futarte stf supply in Ethernet servi€e.

The ACCC understands that compared to Ethernet, tebithology is more mature
and is likely to have different levels of protectiand different cost characteristics
which are reflected in current prices. While thetwaajority of transmission services
are SDH, the ACCC expects future growth in transiarsservices to be Ethernet
based, particularly for National Broadband Netwbakkhaul services.

However, as the variable for network interface veamd to be insignificant at the

5 per cent level it was not included in the FinagRession Model. Given both
interface types cover a similar range of capacttiesdata analysis found little
variation across the range of SDH and Etherneeprids such, the ACCC considers
that separate pricing in the FAD for Ethernet abdHServices is not warranted.

8 Optus, Public Submission to DTCS FAD Discussiopd?ap.16.VHA, Public Submission to DTCS
FAD Discussion Paper, p.8. Telstra, Public Subraissin price terms to DTCS FAD Discussion
Paper, p.44. Basslink, Public Submission to DTC®MAscussion Paper, p.13.

" Nextgen, Public Submission, to the DTCS FAD Disiws Paper p.7.

8 Telstra, Public Submission on price terms to tA&€B FAD Discussion Paper, p.25, paragraph 57.
" Telstra, Public Submission on price terms to tA&€B FAD Discussion Paper, p.25, paragraph 57.
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2.7 Demand

The ACCC indicated in its DTCS FAD Discussion Pdpaet it is considering the
inclusion of additional pricing variables such asmdnd in the Final Regression
Model to allow the model to more accurately explhia variations in prices.

Submission to the DTCS FAD Discussion Paper inditéihat while demand may be
a factor in explaining the variations in priceisitikely to be captured through other
variables such as route type. VHA agreed that densaanly relevant if economies
of scale are significant and are not captured tiinaanother variable, however the
economies of scale effect is likely to be captutedugh the variable for data réfe.
AAPT submitted that demand should be a minor végiabany regression analysis
and could be captured through population derf8iNextgen submitted that the
regression model should account for demand givanthie benchmarking
methodology uses prices from competitive routectviare likely to have high levels
of demand”” Nextgen proposed that demand be reflected thruaghbles such as
GNAFs and ABS statistics such as urban centreitesza(UCL).

In taking into consideration the public submissionghis issue, the ACCC explored
a number of demand metrics. While GNAFs may sesva aseful proxy for
estimating demand, the ACCC is of the view thdbis not reflect take-up levels or
active services in operation and therefore mayeiftect appropriate utilisation
levels. The ACCC'’s analysis of the ABS UCL data andtralian population census
data also indicates that UCLs do not correlate witient fibre transmission paths
and therefore fails to explain demand relationships

A number of alternative demand metrics were expldoe the purpose of assessing
their significance to the regression model. Thes#ios included:

» aggregated demand for DTCS on routes reportedeogntirket to have
DTCS

* average population density on routes reported ve RACS

» the number of ‘services in operation’ as colleateder the ACCC'’s Telstra
customer access network record keeping fule.

The ACCC considers that while it is in the LTIE fwoices to take account of
utilisation on particular routes and economiesoales so that service providers are
adequately compensated for service provision, tia¢ysis shows that demand is
already factored into the prices negotiated incthrapetitive segments of the
transmission market. The ACCC therefore considaranecessary to include a
separate demand variable in the pricing approalsis. 3ssessment was also
substantiated by the statistical analysis of thang data provided by industry.

80\/HA, Submission to the DTCS FAD Discussion Paper,4-5.

8 AAPT, Public Submission to the DTCS FAD Discussiaper, p.9.

82 Nextgen, Public Submission on price terms to tHi€B FAD Discussion Paper, p.3.

8 The ACCC considered other approaches to deterdgnend as proposed in the submissions, such
as using GNAFs and ABS urban centre localitiesratated population statistics. However, preference
was given to demand factors that explained higinvl$ of variability in the DTCS prices and foralat
that could be reliably refreshed for any future CBI@ice revisions.
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2.8 Connection charges

Unlike recurring monthly/annual charges for the L5l @ CCC analysis indicates
there is no significant relationship between cotinacharges and price. The ACCC
has priced connection charges separately in tHe@T&S FAD and proposes to use
the same approach for the final DTCS FAD.

Submissions to the DTCS FAD Discussion Paper fe&bnnection charges
specified in the IAD are higher than current magkétes®® Telstra however
submitted that the connection charges specifigdarlAD are broadly consistent with
industry practice for a minimum 12 month contractrit®

Telstra, AAPT, Nextgen and Optus noted that pagresoften offered discounts on
connection charges when they enter into longer-tamtracts®’ Telstra further
submitted that where the service term is threesyealonger in duration, connection
charges may even be waived by the supffidelstra also submitted that the location
of the service (metropolitan versus regional asem) bandwidth may also explain
variations in connection charg®s.

VHA argues that connection charges should be edisictive and notes that there
may be some variation in connection charges bet#iegrnet and SDH network
interfaces’® AAPT submitted that connection charges shoulddsebmarked against
the average pricing of efficient service providiersompetitive area¥: Telstra
however submitted that the FAD should adopt conoectharges in the same manner
as the IAD, in order to promote flexibility in conemtial negotiationg?

The ACCC considers that the inclusion of connectioarges in the DTCS FAD
allows service providers to recover initial cost€@nnecting a service to a customer
and helps reduce capital risks undertaken by thecgeprovider. This promotes
investment certainty as service providers are adlsoir recovering the costs of their
efficiently incurred investments, this encouragéisient investment and promotes
competition in relevant downstream markets. It atgets the legitimate business
interests of the service provider by enabling themecoup their up-front fixed costs
of service provision. The ACCC appreciates thatmantial connection charges may
vary depending on the bargaining power of the nagiog parties, bundling effects,
contract length or the level and/or degree of vaudiscounts. However it is not
feasible for the ACCC to incorporate these effatis an FAD based on the available
information and the many different ways that partieuld legitimately negotiate
connection charges.

84

8 AAPT, Public Submission to DTCS FAD Discussion &ap.14. Macquarie, Submission to DTCS
FAD Discussion Paper, p.9.

8 Telstra, Public Submission on price terms to tA€B FAD Discussion Paper, p.70, paragraph 219.
8" Telstra, Public Submission on price terms to DTR&® Discussion Paper, p.70, paragraphs 219-
221. AAPT, Public Submission to DTCS FAD Discussiaper, p.8. Nextgen, Public Submission to
DTCS FAD Discussion Paper, p.9. Optus, Public Sabion to DTCS FAD Discussion Paper, p.18.

8 Telstra, Public Submission on price terms toQA€S FAD Discussion Paper, p.70, paragraphs
219-221

8 Telstra, Public Submission on price terms to DTR&® DiscussiorPaper, p.69, paragraph 215

9 VHA, Submission to the DTCS FAD Discussion Pape9,

L AAPT, Public Submission to the DTCS FAD Discussiaper, p.14.

92 Telstra, Public Submission on price terms to tA&€B FAD Discussion Paper, p.71, paragraph 223.
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The ACCC recognises that connection charges arthaainly non-recurring charge
used in the market in relation to access to the TQther charges include charges
for feasibility studies, special linkage charged aarly cancellation charges. The
nature of these charges varies considerably witugistances. The ACCC considers
any regulatory problems associated with these elsasfould be addressed on a case-
by-case basis.

Moreover, the ACCC considers that the FAD is insghtb address issues relating to
basic access to a declared service. Should the A€GE to the view that particular
ancillary charges are unjustifiable and deter mydsccess to the declared DTCS, the
ACCC has regulatory options available to it inchglissuing a binding rule of
conduct or vary the FAD.
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3 Price Terms

In having regard to the issues raised by stakem®ldiscussed in the previous chapter,
the ACCC has decided to pursue a differentiatedcga to setting price terms for

the DTCS. This differentiated approach is shapethbynformation gathered and
takes into account the various idiosyncrasies @fttstralian DTCS market. Prices
for the vast majority of the declared DTCS areeseploying a pricing model based

on advanced statistical analysis of a substangital slet obtained for the purposes of
domestic benchmarking. The prices for the routégatmania and Darwin, tail-end
services and connection charges for the DTCS dezrdmed separately with the
intent to complement the pricing model.

3.1 Pricing model

For the purpose of determining prices for the DTRA® the ACCC developed a
pricing model based on key variables such as @&tsand distance. The ACCC
engaged Data Analysis Australia Pty Ltd (DAA) toyde the statistical modelling.
This resulted in three reports delivered by DAAHe ACCC.

DAA'’s first report

DAA'’s first report reviewed and examined the irlitiata-set obtained from various
service providers. Exploratory data analysis teghes were used to identify the
relationships between the annual charge and o#ineicse variables. This exploratory
analysis suggested that log-transformations oétimaal charge, data rate and
distance variables are key components for the @ of modelling DTCS prices.

A review of the ACCC'’s initial regression model whiwas based solely on these
variables showed that such a model performs pdorlgeveral data points and that
the model could be improved by including furthdevant explanatory variables.

The report recommended the development of a madadon linear regression, log-
transformations of annual charges, distance aralrdé variables and combinations
of potential explanatory variables such as routegmay, interface type, provider and
protection or redundancy status.

DAA'’s second report

The second report set out DAA’s draft regressioml@dased on the outcome from
the exploratory data analysis. The model constduateual charges for services on
exempt routes which could then be applied to dedlanutes. This model took into
account the effects of the following variables wihieere each found to be
statistically significant:

* Data rate

» Distance

» Transmission categories

» Difference between providers
* Redundancy (protection)
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* Network interfaces

Based on pricing data from seven transmission gewsicoefficients for each
provider were calculated to adjust the prices ddpgnon where an access provider’'s
prices sat in the overall pricing range. Statistmaasures for the predictive
capabilities of the model indicated the predictedual charge was estimated with
high level of accuracy.

Telstra submitted that the approach of reversieddbarithm transformation for the
model output by applying the exponential transfdromaignored a well understood
mathematical principle known as Jensen’s Inequality their submission Telstra
suggested to rectify this by augmenting the regrassquation by an estimated
correction term or scaling parameter.

In relation to the predictive capabilities of theadel Telstra noted that as a result of
the nonlinear functions involved, the model wouldiggle to produce unbiased point
predictions and suggested the use of predictiofideEmce intervals.

Although the draft regression model for exemptesutould be used to estimate
annual charges for declared routes the ACCC dec¢medgage DAA to conduct
further statistical analysis to consider the infloe of the quality of service provided,
the provider offering the service and the demamdife service. This analysis should
also estimate a correction term for the back-ti@mnsation of the price prediction and
determine how the pricing model could be used telig prediction confidence
intervals for the annual charges estimated for &g of service.

DAA'’s third report and Final Regression Model

Provided with an updated DTCS pricing data set, Doafried out further exploratory
data analysis to review their previous understamadirthe relationships between
potential price determinants. The initial assesgroéthe data identified the need for
minor adjustments to the data set before any miadeNork could commence.
Specifically, price information for services withpacities less than 2Mbs had to be
excluded from any further analysis as these capaddill outside the DTCS service
description.

In their modelling approach DAA used an automatedeh selection algorithm to
generate a set of eligible pricing models. In fhriscess the algorithm starts from a list
of potential price determinants to then fit modelsll possible combinations of these
determinants and their pair-wise interactionsoriher to assess the various models
generated, the Bayesian Information Criterion wapleyed as a goodness-of-fit
measure. This criterion attempts to strike a baldetween improved model accuracy
and growing complexity brought about by increasetheé number of variables
considered.

DAA provided two possible modelling scenarios foe ACCC to consider — a
‘Service Provider model and a ‘Quality of Servi¢€oS) model. The Service
Provider model included a service provider spec¢édren, data rate, distance,

% This inequality states that the convex transforonadf a mean is less than or equal to the mean aft
convex transformation.
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protection and several interaction terms to preglictes for the DTCS and fitted the
data quite well. The QoS model option includedrentfor the quality of service,
route category, data rate, distance, protectionvandus interaction terms and had a
slightly less accurate fit than the service provigedel.

In considering both models the ACCC has come twitne that the QoS model
should be adopted as the Final Regression Modgkiraft DTCS FAD. Access
providers’ underlying transmission networks areljkto have differing transmission
network topologies and coverage and will face d#ifé economic and commercial
characteristics. If such firm specific heterogepetnot accounted for, there is a
significant risk that downside error will arise bese prices will not be sufficient to
recover costs or maintain investment incentives.

The ACCC proposes to base the prices for the DTRIS én the highest quality of
service offered in the market, defined as QoS sirBpprices on the highest quality
service ensures that regulated prices do not umgieg-current services which would
discourage investment and innovation. Services lwaie characterised by lower
quality features will be constrained by the regedgbrice and can compete in the
market with lower prices to reflect the standardhef service being supplied. In this
way the DTCS FAD sets a maximum level for accegepito the regulated service
that can be used to inform commercial negotiatem$ serve as a safety net in the
absence of commercial agreement.

Telstra, in its submission referred to the biasediby Jensen’s inequality. Jensen’s
inequality is a standard mathematical result thgs she average of a logarithm
transformed variable is always below the logarifanction applied at the average of
the original variablé* To address this issue, DAA calculated a scalingrpater of
1.102 assuming a normally distributed error term.

The Final Regression Model proposed by the ACC€etdhe majority of prices in
the DTCS FAD takes the following form:

Price = exp[log(Annual Charge)] x 1.102

In the equation above, the tetogs(Annual Charge)s defined as set out below:

% Telstra, Review of Benchmarking activity Domesti@nsmission Capacity Service by Professor
Trevor Breusch, , p.28.
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log.(Annual Charge) =

7.682+ 0623 x log,(5peed) + 0.199 x log (Distance) + c+ t

0.078 Protected Service .
where: ¢ = [ 0.000 Unprotected Service i anad
0.000, Intercapital Routes
t= [ —0.081, Metro Routes
0.052, Regional Routes

The proposed DTCS FAD includes a note statingttiatt” coefficients have been
established based on a network having QOS 1 (QudliBervice 1).

In relation to the use of prediction intervals ugethe regression analysis, the ACCC
proposes to use the point predictions of the HRearession Model to set the price for
the DTCS. The ACCC considers this a more transpagrroach with regard to
setting regulated prices in the absence of annalte method with a clear basis for
identifying a point in a particular prediction intal.

The ACCC has prepared a draft DTCS pricing caloulmplanting the formula
above and is available on the ACCC website: wwve.amy.au.

3.2 Prices for routes to Tasmania and Darwin
Routes to Tasmania

While other inter-capital routes have been exemgrhfdeclaration, services to
Hobart remain declared. Some submissions from suaihervice providers claim
that, in practice, services to Hobart are generaljyarded as inter-capital services.
However the primary service providers of transnoissiervices to Tasmania, Telstra
and Basslink, submit that these services are nik@edgional services than inter-
capital services because of their location, trafeasity, demand and the unique need
for submarine connections.

The ACCC agrees that services to Hobart shoul@barded as regional services for
the purposes of setting FAD prices. However, tietitle data available to draw
reliable conclusions or predict prices on routethwindersea cable components.
While there is a limited range of services provitdgch small number of service
providers, the services provided are not readimgarable.

DAA compared pricing on undersea cable routes midéimland inter-capital (exempt
and declared) routes. This showed that the avgmage for undersea routes is

39 per cent higher than the average price of catgetainland inter-capital routes
($129,300 versus $93,300). The ACCC notes thisoaséc price comparison that
does not account for differences due to variahles ss data rate or distance. In
general, the undersea routes are shorter and tvaee tapacities than the mainland
inter-capital routes.
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Based on the available information and analyses ABCC is inclined to consider
that an uplift of 40 per cent to the prices of ggs on routes from the mainland to
Tasmania would reflect the higher cost of provigigrand maintaining the undersea
cable link. The ACCC considers it appropriate tplgphis uplift to a notional length
of the subsea component of 300 km for any seneteden the mainland and
Tasmania to reflect the radial distance of the émtdink currently available. This
intended to ensure that regulated prices capteredht of the longest service
currently provided between the mainland and Tasatani

For pricing purposes a service from any point Almmainland to any point B in
Tasmania the following steps need to be taken apphhe pricing formula discussed
in the previous section:

1. calculate the radial distances between A and B(AIB);

2. calculate the proportional length of the subseapmmnt:
ratiosypsea= 300 km / dist(A,B);

3. determine Pricgs, the price for a regional service of length disEA

4. add to the price determined in step 3 an uplifdOfper cent for the
proportional length of the subsea cable:

Final Price.g = Price.g + Priceg X ratiaypseaX 40 per cent

= Pricevg X (1+ ratiQupseaX 40 per cent).

The following example illustrates the four stepsaé above:

Example: A protected 2Mbs service between SydreHabart

A: Sydney
B: Hobart

1. radial distance Sydney — Hobart: 1,058 km;

2. ratio subsea component — overall length: 28.3&eet;
3. price for a protected 2Mbs regional service of 8,86 radial distance: $16,761;
4. Final Pricygney-Hobar= $16,761 x (1 + 28.36% x 40 per cent) = $18,662.

% The ACCC notes that Basslink reports a lengthsf Bm for their link between the mainland and
Tasmania.
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Routes to Darwin

For Darwin, transmission services from other céjgitées remain declared under the
DTCS Declaration. The limited competition and Iahgtance from other capital
cities has resulted in relatively high prices conepao other inter-capital routes.
While the Regional Backbone Blackspots Program (RBGBill provide an alternative
transmission link to Darwin this link remains tofody established and currently
provides limited services.

The long distance to Darwin, its isolation frometimainland capital cities,
population density and level of transmission contipet suggest that services to
Darwin are more appropriately regarded as regisealices for the purposes of the
FAD. The ACCC proposes to price connections to Draas regional routes based on
the assessment that the regression model’s distamsponent adequately reflects the
long distances from other capital cities to Darwin.

3.3 Prices for tail-end services

The ACCC proposes to set stand alone tail-end pusang the regression model with
an average distance of 2km. This will provide &dad price for both regional and
metropolitan areas for a range of capacities.

3.4 Connection charges

As discussed in chapter 2, the ACCC understands th@o significant relationship
between connection charges and other factors that® determinants of price. The
ACCC has priced connection charges separatelyeintaft DTCS FAD and proposes
to use the same approach and prices as in the DAQ.S
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4 Non-price terms and conditions

The ACCC has decided to include a base set of nioe-ferms in the draft DTCS
FAD which are broadly based on a number of relepantisions in the ACC@®odel
Non-Price Terms and Conditions Determination 200@&del Terms).

In its submission to the DTCS FAD Discussion Papelstra has argued that there is
no need for any non-price terms and conditionstmbluded in the FAB® The

ACCC has sought to balance the need for regulatemainty with the need to
provide appropriate flexibility for industry to nefgate commercial agreements on a
case by case basis to reflect different circumstanc

The ACCC has therefore only included non-price tetivat are relevant to the DTCS
and terms that the ACCC considers are an imposetrf base terms in the event that
commercial agreement cannot be reached. The ACG@dtancluded non-price
terms where there is insufficient information asttime to establish provisions that
are appropriate to serve as binding teffiiehe ACCC considers this will provide a
reasonable level of regulatory certainty aboutntilemum standards without being
unnecessarily prescriptive.

The ACCC has included non-price terms and condstamvering the issues below:
* billing and notifications

» creditworthiness and security

e general dispute resolution procedures

« confidentiality provisions

e suspension and termination

 liability and indemnity?

* network upgrade and modernisation, and

+ facilities access.

This is consistent with the ACCC'’s approach to poice terms and conditions in
final access determinations for other declaredisesv

The ACCC has included a clause to the facilitieseas schedule of the Draft FAD to
specify that technical feasibility studies musichenpleted within a reasonable period
of time (see Clause 9.29). The ACCC seeks viewhemppropriate timeframe to
include in this clause, having regard to the coxipks of the process involved.

The ACCC'’s assessment of the terms against thelddigee criteria in section
152BCA is set out in section 7 below.

% Telstra Corporation Limited (TelstréQublic Inquiry into a final access determinatiom foe

domestic transmission capacity seryitelstra’s response to the Commission’s DiscussiapeP—
Non-price terms and condition8ugust 2011 (Telstra, Submission on non-pricengeand conditions

to the DTCS FAD Discussion Paper), p.34.

" The ACCC has not included non-price terms and itiomg dealing with changes to operating
manuals, ordering and provisioning, communicatiwith end-users and network modernisation.

% The DTCS IAD did not include liability provisiofrowever the DTCS FAD Discussion paper noted
that the relative bargaining positions of DTCS ascgeekers and access providers may warrant the
inclusion of liability provisions in the DTCS FAD.

36



5 Commencement and expiry

Section 152BCF of the Act sets out the commencerahexpiry rules for FADS.

The CCA provides that an FAD should expire whenabsociated declaration expires
unless there are circumstances that warrant aeliffelate’® The related explanatory
memorandum states that declarations and FADs shonloh parallel to promote
regulatory certainty and procedural efficiencytaiables the ACCC to conduct a
declaration inquiry and FAD inquiry at the samedim

The ACCC proposes the FAD will commence on pubilicatThis will automatically
revoke the DTCS IAD which is due to expire the tdajore the DTCS FAD
commences.

There is general support among submissions foD#@S FAD commencing on
publication and expiring when the DTCS Declaragapires on 31 March 2014.

However, the ACCC considers the DTCS FAD shouldrexgfter the DTCS
Declaration expires because the scope of DTCS @dica will need to be
determined in a declaration inquiry before the ggith exempt areas can be
benchmarked using regression analysis for the gepof setting prices in an FAD.
The ACCC therefore considers the DTCS FAD shoufarexon 31 December 2014,
nine months after the DTCS Declaration is due farex

If DTCS prices change significantly to affect theger functioning of the FAD, the
ACCC has the power to intervene by conducting &tian inquiry or issuing a
binding rule of conduct in the interim if thereas urgent need for regulatory
intervention'

% Section 152BCF(6) of the CCA
100 55.152BD and 152BDC of the CCA
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6 Assessment of the pricing approach against the
subsection 152BCA(1) criteria

6.1 LTIE

Section 152AB(1) of the Act notes in determiningetifer a thing promotes the LTIE
regard must be had to the objectives of:

e promoting competition in markets for carriage seegiand for services supplied
by means of carriage services

e achieving any-to-any connectivity in relation tarc@ge services that involve
communication between end-users, and

* encouraging the economically efficient use of, #releconomically efficient
investment in, the infrastructure by which telecoumnations services are
supplied.

6.1.1 Promoting competition

In assessing the price terms of the draft FAD agdhms criterion, the ACCC has
considered the relevant markets for this serviod,far services supplied by means of
this service, and determined whether the pricegeemove obstacles for end-users
gaining access to telecommunication servicés.

In September 2010, the ACCC released its finalntepovarying the DTCS
declaration An ACCC Final Report on reviewing the declaratidrih® domestic
transmission capacity servicEéhe ACCC concluded that the relevant downstream
markets for the declared DTCS include data seryioebile (voice and data) services
and general communications services delivered maesmission networks including
national long distance calls, international cafid #-related markets. The ACCC is
of the view that these markets continue to be ¢le/ant markets for the supply of the
declared DTCS.

In determining the price terms of access for ttatdfAD, the ACCC has considered
transmission prices that are being offered in tdeglared (i.e. exempted) ESAs and
undeclared transmission routes. Since the DTCSiveisleemed a declared service
in 1997, the ACCC has successively carved outefiftlaration those ESAs for
which the transmission service has been deemee toipetitive. The ACCC has
removed regulation on most inter-capital transmissoutes, 23 capital-regional
ESAs, transmission between almost all CBD ESAskmtdeen more than half the
metropolitan ESAs. The ACCC regards transmissiommethat are not subject to
regulation as relatively mature markets served hyraber of service providers.

The ACCC considers the prices on exempt routegemerally competitive and are
closer to efficient costs including a componentrformal profits (normal returns on
investment) than the prices of comparable senocedeclared routes. Basing price
terms and the structure of prices in the draft FéxDcurrently prevailing prices for

the exempt routes is considered likely to lowerdbst for access seekers of obtaining
regulated transmission services, thereby encouyaggw market entry and lower
costs to be passed on to downstream markets.

191 See subsection 152AB(4) of the Act.
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This is expected to remove the obstacle of higbggr(above-cost) of access to
essential backhaul services which is a cost sahiaigaccess seekers can pass on to
downstream service providers and end-users oftielgep broadband and other
communication services served by the declared sotitee ACCC has therefore used
pricing information from competitive routes as &fu basis for determining prices
and price structures on non-competitive routesubin a domestic benchmarking
approach.

Using a domestic benchmarking approach, the ACQQlbaeloped a regression
model to estimate prices that are likely to eXihére is effective competition in the
supply of the DTCS in declared areas. The ACCC idens these prices are closer to
efficient costs than those charged for DTCS in umpetitive areas. The Final
Regression Model captures the key determinantseoptice of DTCS when provided
on a competitive basis, including distance, dat@, farotection and route category.
The explanatory variables and the interaction tesfitee model capture the
complexity of the relationships between differeatiables and price and the
complexity of the underlying infrastructure and thay different services are sold.

The ACCC considers that the price terms of thetdAD, as estimated through the
model, are a closer approximation of the efficierdt of supply than what is currently
charged on many declared transmission routes.éeftables current and new service
competitors to access a range of transmissioncesnat different levels of quality and
at reasonable prices, thereby encouraging congetitimarkets which would
otherwise not be competitive. The resulting incesascompetition would be likely to
also remove obstacles to end-users gaining acocésketommunication services.

The draft DTCS FAD aims to provide a regulatorycericap’ for the declared DTCS.
That is, the price terms intend to set a maximuicegor the DTCS, while
recognising that access agreements (to the extamtyanconsistency with the FAD)
will prevail over the terms of an FAD. As such, €CC considers that the price
terms of the FAD will be used as a tool by industrguide commercial negotiations.
The ACCC is of the view that the price terms of B#d will promote competition by
enabling industry to commercially negotiate low&r@s access charges for a range
of transmission services at the highest qualityestice.

Through the draft FAD, the ACCC has also set agpsicucture that enables
competitors to purchase bundled and standalonaupt&dsuch as the declared tail-
end service. The ACCC considers that the struaifitiee draft DTCS price terms will
encourage competition in different DTCS market segis, by allowing competitors
and new market entrants greater flexibility ovewttbey offer their services.

The ACCC considers that that the price terms aadttucture of prices in the draft
FAD lower the cost of transmission services, thgrficouraging new market entry
and lower costs to be passed on to downstream tsafk@s serves to remove
obstacles to end-users gaining access to telepbooggband and other
communication services in downstream markets.

6.1.2 Any-to-any connectivity

In considering this criterion the ACCC has asses#ggther the price terms in the
FAD remove obstacles of achieving any-to-any cotivieg, as defined by subsection
152AB(8) of the Act.
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Any-to-any connectivity is achieved only if eachdeuser is able to communicate
with each other end-user who is supplied with #raes service or a similar service.
This must be the case whether or not the end-asersonnected to the same
telecommunication network?

The ACCC considers that price terms that closdlgcethe efficient cost of
supplying the service will remove price obstacteadcess seekers seeking any-to-any
connectivity for voice and data services that usdenlying transmission networks.

This may help to improve the reliability of transsion services because lower access
prices will allow new competitors to enter the netrkt will also create the potential

for existing providers to incorporate resilienctitheir networks by lowering the

costs of an alternative transmission service td-ogcexisting services. These lower
access prices should also provide enhanced cowitgtietween networks and
encourage a greater use of the underlying trangmisgrvice for the provision of

both wholesale and retail services.

The ACCC is of the view that the price terms spedifn the Draft DTCS FAD do
not create obstacles for the achievement of argatoeonnectivity and will help to
ensure that end-users are able to communicateottithr end-users who are supplied
with the service.

6.1.3 Economically efficient use of and investment in infrastructure
Efficient use

The ACCC considers that the price terms of thetdaiCS FAD promote efficient
use of existing infrastructure. The price termslaveenough to promote entry into
uncompetitive markets and promote efficient usexi$ting transmission
infrastructure and high enough to encourage incestior efficient investment.

The price terms of the draft DTCS FAD are basetheriinal Regression Model,
which draws on competitive prices from exempt redteprice declared routes. The
ACCC considers that transmission prices on exeoyies are relatively mature,
competitive and reflect prices which allow costaesry and a normal return on
investment.

The Final Regression Model also aims to estimageethicient cost of service
provision by incorporating key explanatory variabehich affect price - distance,
data rate, protection and route type. These vasaialken together, more closely
explain how the DTCS is efficiently priced and swldhe market. Access charges
which are cost reflective encourage efficient magtgry and competition in the
supply of services in dependent markets. New mamkiy and the subsequent
increase in competition will promote dynamic anddurctive efficiency, as firms are
encouraged to innovate, improve their productivitynimise costs of production and
increase their range and quality of services.

Cost reflective access charges also allow the aquesider to recoup their
efficiently incurred costs, including a commergigurn on investment, thereby
encouraging efficient use of infrastructure andnpoting allocative efficiency. By

192 sybsection 152AB(8) of the Act.
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sending appropriate cost-base pricing signals @éosusr potential users of the DTCS,
this will help to prevent over or under use of @rg infrastructure by those users.

Currently, access providers with less extensivestrassion networks share assets and
infrastructure in order to provide point to poirh@lesale transmission services and
related retail services. The ACCC considers thertetistill remains a degree of spare
capacity in existing transmission networks and kbnaer DTCS prices, as estimated
by the model, are therefore likely to promote geeate of currently underutilised
capacity in declared areas by giving access segkeaser incentives to purchase
access to that capacity.

The regulatory certainty provided by the FAD alsomotes efficient use of
infrastructure, as it promotes certainty around tiosvdeclared DTCS will be
regulated and priced.

The ACCC also considers that the flexible structifrthe draft DTCS FAD price
terms (including the potential unbundling of tailedeservices) will serve to open up
different segments of transmission markets andlersdzess to previously unused
transmission infrastructure.

The ACCC considers it likely therefore that thefdEaTCS FAD price terms will
encourage appropriate buy (purchase more netwukg)lidecisions in transmission
markets and thereby promote increased efficienbtiggrastructure.

Efficient investment

The ACCC considers that the price terms containdde draft DTCS FAD
encourage efficient investment in infrastructure.

The ACCC notes the range of transmission networlsieed or rolled-out by
different access providers. The ACCC is of the vibat current market prices reflect,
amongst other things, different access providet stogctures when providing a
return on investment. In addition to using curneatrket prices on competitive routes
as a proxy for non-competitive routes, the Finajf@esion Model also takes into
account the level of protection, route type, diseaand data rate for a service of the
highest quality. The ACCC considers that such messprovide for a price which is
closer to efficient cost than the prices of compkeraervices in competitive areas.

In relation to the highest quality of service, @ CC recognises higher qualities of
service involve higher costs and considers it gpmate to reflect these costs in the
price terms of the draft DTCS FAD. Using a factoréflect a high quality of service
is intended to ensure that regulated prices acdoutihe highest quality service
available in the market without under-pricing ssehvices, and thereby discourage
investment and innovation. Services provided wotldr quality features and
therefore a lower cost base can compete in theehaikh lower prices to reflect the
standard of the service being supplied.

Protection in the form of geographic path proteti@another aspect incorporated in
the pricing model which encourages efficient inugstt. The ACCC remains of the
view that transmission services are priced effityeihthey reflect a resilient network
structure with redundant paths and that a pricieghmnism which encourages
investments in networks with ring structures isiddde. Capturing the effects of
protection on pricing is in the LTIE because it@es the service provider is
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compensated for investments in geographically dev@nfrastructure to ensure
protection is available.

Setting price terms for the draft FAD that are adeflective ensures that access
providers can recoup efficiently incurred costs eath a commercial return on
investment. This provides sufficient (and appragjiancentives for efficient
investment in transmission infrastructure and erages dynamic efficiency in the
market.

The ACCC is of the view that the legitimate comnmrinterests of access providers,
including their ability to exploit economies of s&aare best served by prices which
are close to the cost of supply. This has beereaetdiby developing a Final
Regression Model which provides an estimate foeffieient cost of supply. While
the ACCC is cognisant of the high level of fixedlaunk costs (and low incremental
costs) associated with the rolling out of transmissetworks, the ACCC considers
that the risks associated in making these invedsraee mitigated by regulated prices
which enable a return on the efficient costs oestment (inclusive of a normal return
on investment).

6.1.4 The ACCC's overall conclusion on whether the draft DTCS FAD
price terms are in the LTIE

The ACCC considers that the draft DTCS FAD pricgenteare in the LTIE as they
serve to ensure that regulation of the DTCS engmsraompetition in relevant DTCS
markets, promotes any-to-any connectivity betweehesers and encourages
efficient use, and investment in, infrastructureduso provide the DTCS (and related
downstream markets).

The ACCC considers that the structure of the dd@i€CS FAD price terms will
promote competition in DTCS markets by tailoringcpes to the requirements of
different market needs. The ACCC also considersthi@aprice terms will promote
competition through prices which are close to th&t of supply of the highest quality
of service, having regard to the key determinahfwice.

The explanatory variables captured in the FinalrBggion Model help to promote the

LTIE, as they capture the complexity of the wayvmch the DTCS is priced and sold

in the market. In determining cost reflective psiterough the model, this reduces the
risk of monopoly profits which may have been presgiy charged.

The ACCC considers that price terms which are filexand more closely reflect the
efficient cost of supply will encourage efficienairket entry, promote competition
and encourage the economically efficient use ofiamelstment in infrastructure.
Efficient market entry will also serve to encouragg-to-any connectivity between
end-users in relation to voice and data servicastwinse transmission services.

The ACCC notes that the draft DTCS FAD price tearesbased on a dataset which
only uses contract prices from competitive routes &hich is more extensive and
robust.

The ACCC notes the submissions from stakeholdegs tne importance of sending
appropriate build-buy signals and access providacerns over regulated pricing
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which do not enable cost recovery or returns oestment.’® The ACCC considers
that the robustness of the final data set and Regression Model enables the model
to estimate prices which are close to the costipply. This will help ensure cost
recovery and reasonable returns on investmentuéls, she proposed regulated prices
are likely to create an environment which not amgourages efficiencies in the
production of transmission services, but also mtexhe right incentives for both
efficient investment in and efficient use of exigtitransmission infrastructure.

Further, the ACCC also considers that the draft BTRAD will provide stakeholders
with increased regulatory certainty and that this agsist in business decisions over
whether to build or buy transmission services, @hdther to enter relevant
downstream markets.

6.2 Legitimate business interests and investment in facilities

The ACCC considers that the legitimate businessésts pertaining to the prices set
in the FAD relate to an access provider’s interestarning a normal commercial
return on its investments having regard to theveelerisks of investmerit*In
considering the legitimate business interests ®fittess provider the ACCC has had
regard to what it sees as necessary to maintage timberests.

Since 1997 when regulation of the DTCS market conueé, the ACCC has
deregulated transmission markets on certain cotneDTCS routes. The ACCC
considers that prices for the DTCS on exempt roatesompetitive market pricé$.
Further, the ACCC has observed continued investgnantfrastructure facilities on
those exempt routes.

The ACCC considers that the prices that busindssnsexempt routes are at a level
that reflects access providers’ interest in earaimgrmal commercial return while
allowing for recovery of costs on any investmentslm The ACCC considers that
prices that are set in the declared uncompetitiV€ ® market may be characterised
by monopoly or duopoly rents. Hence, the ACCC hawused prices associated with
declared DTCS routes to determine prices whiclecefegitimate business interests.

The ACCC is aware that investment in different srarssion markets may involve
different levels of risk, and therefore prices eliftlepending on factors related to the
investment decision. The ACCC'’s pricing approadesanto account a number of
factors that bear on the risk of investment, traeethe ACCC considers that the
price terms adequately account for those risks.

The ACCC notes the submissions made by the Tasm&téie Government, Aurora
Energy and Basslink Telecoms in relation to the atoto Melbourne rout&® The

ACCC recognises that the cost of investment andiske of operation of DTCS on a
route that contains a significant subsea propouidibre is not easily comparable to

193 Nextgen Networks Pty Ltd (Nextgeresponse to ACCC Discussion Paper, Public Inquity i
Final Access Determination for the Domestic Trarssioin Capacity Service (DTGS)onfidential
Submission, August 2011, p.13. Telstra, Public Sabion on price terms to the DTCS FAD
Discussion Paper, pp.77-79.

104 ACCC, Resolution of telecommunication access disputeguide March 2004 (Revised), p.56.
195 ACCC, Final report on reviewing the declaration of the ©F March 2009, Appendix 1.

108 1 4smanian Governmergubmission to DTCS FAD Discussion Papgr, 2-3; Basslink, Public
Submission to the DTCS FAD Discussion Paper, p5.
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prices on routes that are exempt and that ardefestrial nature. In its approach to
determining prices for the Melbourne to Hobart epihe ACCC has taken an
approach that aims to reflect the higher costsciat®n with the use of an undersea
cable.

The ACCC considers that the prices set in the DFFEDB are likely to promote the
legitimate business interests of users and sugieDTCS related carriage services
and telecommunications facilities.

6.3 Interests of all persons who have rights to use the service

The ACCC considers that this criterion requiresACC to have regard to the
interests of access seekers.

Transmission networks form a key input for dowrestneservices including voice and
broadband internet services, available over batdfiand wireless platforms. The
recent growth in broadband and mobile data uptakedrussed attention on the
availability and cost of transmission services. égsseekers have indicated that the
lack of access to competitively priced transmissias inhibited the rollout of
competitive high-data rate retail services in ragiareas.

To address access seeker and industry concernrSC@BE has adopted a
benchmarking approach to setting prices for the BTSing up-to-date DTCS

pricing information sourced from competitive maskefThe ACCC considers that the
draft DTCS FAD price terms are closer to the edinticost of supply of the DTCS
and will therefore encourage access seeker také tnpnsmission services in order to
effectively compete in downstream retail markets.

The ACCC notes Optus’ submission that the ACCC khoat set terms which are
detrimental to access seekers and that as a mpeged FAD prices should be 20 per
cent lower than those in contracts involving Telstr order to counterbalance
Telstra’s current market power. Optus also subth#sinternational benchmarking

be used as a filter to check the proposed regufaieds'®’

The ACCC notes that regression analysis of trarsangricing shows that prices on
competitive routes are considerably lower thandhws routes with less competition.
The ACCC considers that a reduction of 20 per eahnecessary given that the
draft DTCS FAD price terms are based on priceompetitive areas and on
competitive routes where there are at least tweratbmpetitors present in the market
apart from the incumbent.

The ACCC considers the price terms provide grds@sparency and certainty about
the key determinates of prices. This transpareeoefits access seekers by allowing
more informed investment decisions.

The ACCC considers that the structure of the dd@iCS FAD price terms enable
access to regulated prices in accordance with assEker needs. For instance, access
seekers may access regulated pricing for servicesparticular geographic route and
with a particular data rate, distance, level oftection and quality of service.

197 Optus, Public Submission to the DTCS FAD Discus$taper, pp.4-5.

44



In relation to the different capacities at whick DTCS may be purchased, the ACCC
has sought to reflect the prices of the most comoapacities provided in the market.
The ACCC notes submissions which suggest that A2 price terms should not

apply to higher data rate services above those amtynsold for each type of
transmissions service. The ACCC has addressed thoeserns by setting a cap on
the inputs for data rate and distance which refleetmost commonly provided
services in the market.

The draft DTCS FAD price terms also offer accegkses the choice to purchase
stand-alone tail-end services or metropolitan ringgital and regional routes with a
tail-end component.

The ACCC agrees with the submissions which sugbasipricing of tail-end services
separately will serve to stimulate competition iffiedlent segments of the
transmission market even though current practiferitail-end services to be bundled
with other transmission routes.

The ACCC considers that by pricing stand-alonedad services separately, the draft
DTCS FAD price terms allow service providers to umtlle metropolitan, inter-

capital and regional routes from tail-end servid@ése unbundling of services is likely
to encourage competition in these markets and affee choice to access seekers
should they wish to purchase different types o¥ises from different providers.

The ACCC has, in recognition of the efficiencieseithmay be gained from the
bundling of services, also provided regulated pgadf metropolitan, inter-capital and
regional routes with a tail-end component on thadthat the interests of access
seekers as best served by price terms which doeciito their needs. This means the
prices of metropolitan, inter-capital and regiosevices include the price of tail-end
services.

The ACCC does not intend that tail-end servicestrinesinbundled from other
services or that the separate prices for tail-emdices be added on to the prices of
metropolitan, inter-capital and regional serviclse draft DTCS FAD prices for tail-
end services apply only to tail-end services thatsald and acquired on a stand alone
basis.

Finally, the ACCC has provided clarification on th&finition of geographic
boundaries in the context of route categories tthér increase pricing transparency
and certainty for access seekers and providers.

6.4 Direct costs of providing access to the declare  d service

The direct costs of providing access to a declaegdice encompass those costs that
are necessarily incurred (or caused) by the prawisf access. In this context the
phrase ‘direct costs’ is interpreted to mean thaaecess price should cover the direct
incremental costs incurred in providing accessuidiclg contribution for indirect

costs, but not compensation for loss of any ‘mohppoofits’ that occur as a result of
increased competitiof

The ACCC recognises the need to exercise care #b@gsessment of costs, given

198 See for examplé&xplanatory Memorandum for the Trade Practices Asnesnt
(Telecommunications) Bill996, p. 44.
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the limited direct cost information available oreslic market based DTCS pricing
points. The ACCC considers that the prices sehbymarket allow efficient access
providers to recoup the direct costs incurred lgytfovision of access, even though
direct costs may be allocated across a numbercesrprovided by the access
provider. Therefore in using the market based prarecompetitive exempt routes,
the ACCC considers that in general, the accessgepwill be able to recoup the
direct costs of providing access to the declare@€BEervice.

6.5 The value to a person of extensions, or enhance  ment of
capability, whose cost is borne by someone else

The ACCC stated in the 1997 Access Pricing Prirsiphat if an access seeker
enhances the facility to provide the required sy the access provider should not
attempt to recover any costs related to this erdrarat for themselves. Equally, if an
access provider must enhance a facility to prothéeservice, it is legitimate for the
access provider to incorporate some proportiom@icbst of the doing so in the
access pricé”

In its submission to the DTCS FAD public inquirel3tra suggested that this
criterion is relevant to any proposed terms andlitmms which would require Telstra
to make changes to its IT systems and otherwisagaificant cost, enhance the
capability of its facilities in order to comply? However, Telstra did not specify any
particular examples of where this would be required

The ACCC considers that significant extensionsntraecements of capability will
not be required in order to enable the DTCS seniibe ACCC has not received any
comments in the submissions to the draft FAD thggest significant extensions or
enhancements would be necessary. Therefore, tteés@n is not considered to be
relevant in the context of setting regulated priceshe declared DTCS.

6.6 Safety and reliability requirements

The ACCC considers that this criterion requires taams of access should not
compromise the safety or reliability of carriagevémes and associated networks or
facilities. The ACCC has previously stated in tbatext of its model non-price terms
and conditions that terms and conditions shoulécesafe and reliable operations
and should not require work practices that wouldikedy to compromise safety or
reliability.***

The ACCC is of the view that the regulated pricetfee DTCS will not deter safe and
reliable operations. The regulated price is baseoharket prices that take into
account the costs associated with ensuring apatepsafety and reliability standards.
In setting the price at a level that reflects thessts, access providers are able to
undertake the required operational and techniga¢editure to ensure safe and
reliable operations.

In its submission to the DTCS FAD public inquirygl3tra asserted that access
providers need to recover their costs through acpsgsing in order to have sufficient

1991997 Access Pricing Principles, p. 11.

110 Telstra, Telstra’sesponse to the Commission’s Discussion paper eeRerms and conditions
Public submission, 29 August 2011, p.80.

1ACCC, Final determination — Model Non-price Terms and @iions, November 2008, p. 8.
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funds available to maintain safe and reliable sesiIn the case of the DTCS, Telstra
suggested that this includes the cost of redundandyprotection to ensure reliable
transmission services and to minimise disruptiorthé provision of carriage services
that rely on DTCS backhati?

The regression model used by the ACCC to deterthimeegulated prices takes into
account differences in protection on certain rouBgscapturing the effects of
protection on pricing, the service provider is adgly compensated for investing in
network enhancements to ensure protection is dlaiknd is provided with the
incentives for efficient investment in protectidrnis enhanced protection will
contribute to the reliable operation of the network

Therefore, the ACCC considers that in determiniregREAD it has had appropriate
regard to the operational and technical requiremeatessary for the safe and
reliable operation of carriage services, telecomopations networks or facilities. The
regulated prices set by the ACCC are not considerézhd to work practices that
would be likely to compromise safety or reliability

6.7 Economically efficient operation of a carriage service, a
telecommunications network or a facility

The ACCC’sAccess Dispute Guidelineste that the phrase ‘economically efficient
operation’ embodies the concept of economic efficyeas discussed earlier under the
LTIE. This calls for a consideration of productiedipcative and dynamic efficiency.

It would not appear to be limited to the operatdrcarriage services, networks and
facilities by the access provider supplying thelaea service but would seem to
include those operated by others (for example jeeproviders using the declared
service)'*®

A consideration of the productive, allocative arydanmic efficiencies in relation to
the DTCS market is set out in the section thateslto the LTIE.

The methodology employed by the ACCC to determimeep for the DTCS FAD is
underpinned by the assumption that prices are basgdices in competitive markets
for the DTCS that reflect a higher level of economificiency than those found in
declared DTCS markets with monopolistic pricingrelegeristics. Accordingly, the
ACCC considers that the price terms set in the DFBB promote the economically
efficient operation of carriage services providgdbcess providers as well as those
operated by access seekers using the DTCS to sdpwiystream services.

In addition, the way in which regulated pricesttoe DTCS are set accounts for the
levels of investment required to ensure that th€BDperates at an economically
efficient level. For instance, the prices the ACRve used are based on competitive
market prices that reflect levels that encourageieft investment in and the
operation of the DTCS. Further, the regulated gran@ not set too high so as to
encourage unnecessary duplication of DTCS infrasira. The ACCC therefore
considers that the prices set in the DTCS FAD iaedyi to promote the economically
efficient operation of carriage services and tefegmnications facilities.

112 Telstra,Telstra’s response to the Commission’s Discussapep— Price terms and conditions
public submission, 29 August 2011, p.80.
113 ACCC, Access Dispute Guidelings. 57.
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7 Assessment of the non-price terms and conditions
against the subsection 152BCA(1) criteria

As indicated above, the ACCC has decided to incindke draft FAD non-price
terms and conditions covering the issues identibeldw:

» Billing and notifications

» Creditworthiness and security

* General dispute resolution procedures

» Confidentiality provisions

e Suspension and termination

 liability and indemnity*

* network upgrade and modernisation, and

+ facilities access.

The ACCC has considered the inclusion of thesepra® terms and conditions
against the statutory criteria in subsection 152BAf the CCA and has set out its
views in the sections below.

In determining non-price terms and conditions farusion in the draft FAD, the
ACCC has included terms which are relevant and@gpfate to the DTCS and are
consistent with similar terms for other declared/ees. Since the release of the 1AD,
the ACCC has also implemented drafting changelsgmbn-price terms and
conditions of the FAD, to improve the clarity amderpretation of these schedules by
industry.

Schedule 2 — Billing and notifications

The terms regarding Billing and Notifications aet sut in Schedule 2 of the draft
FAD. These terms concern how an access provideritidgr services and sets out
billing dispute procedures.

Paragraph 152BCA(1)(a) — whether the determination  will promote
the LTIE

The ACCC has considered whether the terms and wonslin Schedule 2 of the draft
FAD will promote the LTIE. The ACCC has formed thiew that the terms and
conditions set out in the schedule will promote petition in markets relevant for the
DTCS.

The terms and conditions set out in Schedule Betitaft FAD specify the
timeframes for providing invoices and making paytsdar the DTCS provided,
thereby promote certainty regarding these transastiThis provides assurance as to
how the costs of investment will ultimately be reped and lowers the risk of
investment. This in turn promotes the economiceatficient investment in

114 The DTCS IAD did not include liability provisiorrmwever the DTCS FAD Discussion paper noted
that the relative bargaining positions of DTCS ascgeekers and access providers may warrant the
inclusion of liability provisions in the DTCS FAD.
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infrastructure by which listed services are sumhland any other infrastructure by
which listed services are capable of being supplied

Telstra submits that this schedule should be rechénoen the FAD™ The ACCC
considers it important to include a billing andification schedule in the DTCS FAD
to minimise capital risks and encourage efficiewestment in infrastructure. The
ACCC considers that the amendments to this schedsileroposed by Nextgen and
Telstra are unnecessary and are not in the LTIE.

Paragraph 152BCA(1)(b) — legitimate business intere  sts of a carrier
or CSP

The ACCC has balanced the legitimate businessasti®pf the access provider with
other competing considerations under subsectioBC3Z¢1) of the CCA. The ACCC
considers that the terms and conditions in Schezlolethe draft FAD allow the
access providers to earn a normal return on theagstment, having regard to the
relevant risks involved. For example, the schedtifmilates the timeframe within
which an invoice is payable to the access providaich facilitates timely recovery
of payment for services provided. This consequegpritynotes certainty and
encourages efficient investment in the declaredicer

The terms and conditions also set a timeframe iclwaé billing dispute notice may
be given to an access provider, and a process tarbilling dispute can be
escalated. Telstra submits that clause 2.7 oftthedule should be amended to
enable access providers to escalate Billing Dispatier a period of five Business
Days, rather than 20 Business DaYfsTelstra submits that such an amendment will
encourage faster resolution processes. The ACCS8ldmns that this would fail to
balance the legitimate business interests of aqguessders with other persons who
have the right to use the service. The ACCC ihefview that a 20 Business Day
timeframe for escalating disputes appropriatelyhe¢s the interests of all parties.

Telstra requests that clause 2.31 to this schdmutieleted, because its consequences
are disproportionate to the error that it is inexhtb discourage and fails to recognise
that such an error may be unintentiolfalThe ACCC recognises that the intended
effect of clause 2.31 is to deter incorrect billmgthe access provider. However the
ACCC admits that the consequences of this clausebmalisproportionate to the

error it is intended to deter, particularly wherme error is unintended. The ACCC
therefore considers that removing this clause thénegitimate business interests of
the service provider. Further, it is the ACCC’swithat clause 2.30 adequately
incentivises the access provider to provide aceusdling information.

The ACCC considers that an access provider’s lagie business interests will
benefit from the certainty of clear and timely i) dispute resolution processes.

15 Telstra, Submission on non-price terms and caiitio the DTCS FAD Discussion Paper, p.13.
116 Telstra, Submission on non-price terms and caiiitio DTCS FAD Discussion Paper, p.14,
paragraph 35.

117 Telstra, Telstra, Submission on non-price terms@mditions to the DTCS FAD Discussion Paper,
p.16, paragraph 47.
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Paragraph 152BCA(1)(c) — interests of all persons w  ho have the
rights to use the declared service

The ACCC considers that this criterion requirds ihave regard to the interests of
access seekers. The terms and conditions in S&h2diflthe draft FArreate
obligations regarding payment of invoices and fgjldispute notification. However,
it is relevant to note that these obligations areaxcessive to the point of deterring
potential access seeker entry into the market (wimcurn could displace less
efficient service providers).

The clear and practical processes set out in Std@duill assist parties who rely on
the FAD by setting rules and responsibilities asbbilling and dispute resolution.
Such procedures can reduce the time spent in éspuitd lead to more efficient and
economical dispute resolution outcomes.

Telstra requests that the ACCC refine the definitd ‘Billing Dispute’ in this
schedule, to confine it to a dispute about an atleégaccuracy, omission or error in a
charge in an invoict® The ACCC considers that such an amendment will
unnecessarily narrow the definition of ‘Billing [pistes’ to the detriment of access
seekers and all persons who have the right tohgssdrvice. The ACCC proposes to
retain the original definition of ‘Billing Disputah the DTCS FAD.

Telstra requests that clauses 2.30 of this schémutieleted'® The ACCC considers
that the Billing Dispute procedures under clau$® Macentivise the access provider
to provide accurate billing information and preveenbnecessary disruptions to the
business activities of access seekers and othes athe declared service. The
ACCC therefore considers it appropriate to retémuge 2.30 in the DTCS FAD.

Paragraph 152BCA(1)(d) — direct costs of providing access to the
declared service

The ACCC considers that the terms and conditior&cimedule 2 of the draft FAD do
not directly impact on the direct costs of provgleccess to the declared services.
Rather, the terms stipulate the invoicing procebgeshich costs are recovered.

Paragraph 152BCA(1)(e) — value to a person of exten  sions, or
enhancement of capability, whose cost is borne by s omeone else

The ACCC considers that the terms and conditior&cimedule 2 of the draft FAD
will not affect the value to a person of extensjarsenhancement of capability,
whose cost is borne by someone else because ltadide refers to billing and
notifications and not the value of network enhaneeis.

Paragraph 152BCA(1)(f) — operational and technical  requirements
necessary for the safe and reliable operation of a carriage service

The ACCC considers that the terms and conditior&cimedule 2 of the draft FAD
will not affect operational and technical requirensenecessary for the safe and

18 Telstra, Submission on non-price terms and casmiitio the DTCS FAD Discussion Paper, p.13,
paragraph 32.

119 Nextgen, Confidential Submission to the DTCS FABdDssionPaper, p.30. Telstra, Submission
on non-price terms and conditions to the DTCS FABcDssion Paper, p.15, paragraph 42.
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reliable operation of a carriage service, as tltepat address operational and
technical requirements.

Paragraph 152BCA(1)(g) — economically efficient ope  ration of a
carriage service

The ACCC considers that the terms and conditior&cimedule 2 of the draft FAD
help to promote the economically efficient openatid a carriage service. Clear
billing and dispute resolution procedures help ttkenoperations more efficient by
reducing time spent on dispute resolution andifat#l certainty about payment.

Schedule 3 — Creditworthiness and security

The terms regarding creditworthiness and securéysat out in Schedule 3 of the

draft FAD. These clauses concern the access pmwidights to make enquiries of
the access seeker’s ability to pay, and to redhatesecurity be provided in certain
circumstances.

Paragraph 152BCA(1)(a) — whether the determination  will promote
the LTIE

The ACCC has considered whether the terms and tomslin Schedule 3 of the draft
FAD will promote the LTIE.

Unnecessary or excessive creditworthiness infoonair security requirements could
potentially delay or frustrate an access seekéilgyato acquire services, which may
be an obstacle to their ability to compete in treekats for telecommunication
services. The ACCC does not consider the termsanditions in the schedule to be
unnecessary or excessive to the extent that thejdvamter entry or hinder an access
seeker’s ability to compete in telecommunicationkats.

Telstra requests an amendment to the definitio®ofoing Creditworthiness
Information’, to require access seekers to subramnagement prepared balance
sheets, profit and loss statements and other irstiom to assess the access seeker’s
creditworthiness?° The ACCC considers that such amendments are ussageand
would be burdensome on access seekers and thenetarethe LTIE.

The ACCC has clarified the scope of what is intehlblg ‘alter’ in clause 3.5 of this
schedule, to promote certainty about how this @asiso be interpreted and
understood by industry. In making this amendmémg ACCC has sought to maintain
consistency with similar clauses used for othetated services. The ACCC
considers that such clarification and consistenitly ather FADs is in the LTIE.

Further, the ACCC considers that the terms relabtrifpe creditworthiness
information and security by the access seeker nisginie financial risk of the access
provider. This indirectly promotes the economicaifficient investment in
infrastructure because the access provider hateg@ssurance that it will recover the
costs of its investment.

120 Telstra, Submission on non-price terms and camitto DTCS FAD Discussion, p.20, paragraph
64.
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The ACCC considers that practical and functionatitworthiness and security terms
will satisfy the objective of promoting competitibly removing unnecessary barriers
for access seekers, while providing protectiortheraccess provider. The terms and
conditions in Schedule 3 effectively balance theriests of access seekers and the
access providers.

The ACCC considers that the terms and conditior&cimedule 3 of the draft FAD do
not directly concern the connectivity of telecomneation networks.

Paragraph 152BCA(1)(b) — legitimate business intere  sts of a carrier
or CSP

The terms and conditions in Schedule 3 of the dtAf go to the access provider’s
legitimate business interest in achieving a nomaglrn on investment, having regard
to the relevant risks involved.

There are a number of specific terms in Schedul&i8h benefit the access provider.
The clause of security itself protects the accessiger’s interests in being paid for a
debt due. Allowing the access provider to requestisty before all credit checks are
completed benefits the access provider by not emgatsto the risk of default in the
intervening period of supply.

The access provider’s ability to request creditivotss information from the access
seeker, to receive it within a certain timeframd #ren require security to be altered,
further supports the legitimate business interefstse access provider.

Telstra requests that clause 3.7 be amended toeetisi the access seeker is required
to disclose when providing ongoing creditworthinggermation (OCI) material
adverse changes in circumstances since the OCprepared. The ACCC accepts

that this a legitimate business interest of theieaand has amended the DTCS FAD
accordingly.

The ACCC considers that the terms and conditior&cimedule 3 of the draft FAD
benefit the legitimate business interests of daeaor CSP by facilitating the
management of financial risk and protecting its owarcial return on investments.

Paragraph 152BCA(1)(c) — interests of all persons who have rights
to use the declared service

The ACCC considers that the terms and conditior&cimedule 3 of the draft FAD
strike a balance between the interests of acce¢gisewho have the right to use the
declared service and access providers.

Telstra and other parties (provided in confidergigdmissions) request that clause 3.1
and 3.4 be amended to allow the access providggteymine the amount and form of
security, and that providing security in the amaamd form determined by the access
provider should be pre-conditioned to supfyThe ACCC disagrees with these
views and submits that such amendments could coeatecessary delays in access to
the declared service and would not be in the isteref access seekers.

121 Telstra, Submission on non-price terms and camuitio DTCS FAD Discussion, p.18, paragraphs
55-56.
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The interests of all access seekers are suppogtallibe access is not conditional on
the completion of credit checks or the provisios@turity. Such conditions would
have potential to frustrate access and deter artvytelecommunication markets.
Rather, the terms to this schedule specify thatlitimmal access is to be requested in
certain circumstances only. This could be wheratteess seeker first acquires the
service and where it does not have a credit historwhen a subsequent event occurs
that would give rise to genuine concerns aroundatioess seeker’s ability to pay its
debts.

In response concerns raised in a confidential be@sACCC considers it appropriate
to amend clause 3.3 and clarify that an accessgeoean only request for security
(and any varied security) where they doubt an acsesker’s ability to pay for
services. This would promote greater clarity andanstanding of how the clause is
triggered and is in the interests access seekavshate the right to use the declared
service.

Further, the ACCC does not consider the timefrarakeded to creditworthiness
information or security to be onerous on acceskesedo the extent that it would

deter access seeker entry. The timeframes stiiledasce between an access seeker’s
ability to develop and conduct its business openatiand the access provider’'s
interest in managing financial risk.

The terms and conditions also provide for the axsesker to reduce its security
where the access seeker can demonstrate an impeavemits creditworthiness or a
material change in circumstances. Such credit ves/lgave the potential to free up
working capital for the access seeker. This cotalances the lack of incentive for
the access provider to reduce security requirenfentts downstream competitors.

For these reasons, the ACCC considers that thestanch conditions in Schedule 3 of
the draft FAD accommodate the interests of allgessvho have the right to use the
declared service.

Paragraph 152BCA(1)(d) — direct costs of providing access to the
declared service

The creditworthiness and security terms and camabtin Schedule 3 of the draft

FAD will not impact the direct costs of providingaess to the declared services, as
they do not contribute to those costs. Indirecdtig, protections afforded to the access
provider mean that any direct costs incurred &edylito be recovered.

Paragraph 152BCA(1)(e) — value to a person of exten sions, or
enhancement of capability, whose cost is borne by s omeone else

The ACCC considers that the terms and conditior&cimedule 3 of the draft FAD

will not affect the value to a person of extensjarsenhancement of capability,
whose cost is borne by someone else because li@dide does not relate to changes
to the network.

Paragraph 152BCA(1)(f) — operational and technical  requirements
necessary for the safe and reliable operation of a carriage service

The ACCC considers that the terms and conditior&cimedule 3 of the draft FAD
will not affect operational and technical requirensenecessary for the safe and
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reliable operation of a carriage service, as tltepat address operational and
technical requirements.

Paragraph 152BCA(1)(g) — economically efficient ope  ration of a
carriage service

The ACCC considers that the terms and conditior&cimedule 3 of the draft FAD
will not affect the economically efficient operatiof a carriage service, as they do
not impact on the ability of the access providet aocess seeker to operate their
respective services, networks and facilities irraonomically efficient manner.

Schedule 4 — General dispute resolution procedures

The terms regarding the general dispute resolytionedures (as distinct from the
billing dispute procedures in Schedule 2) are setroSchedule 4 of the draft FAD.

Paragraph 152BCA(1)(a) — whether the determination  will promote
the LTIE

The ACCC does not consider that the terms and tondiin Schedule 4 of the draft
FAD directly impact on the promotion of the LTIE.

In respect of promoting competition, the terms eoxditions do not deal explicitly
with substantive issues regarding access to theS)ThGwever any dispute about
access may be dealt with under this schedule.

In terms of any-to-any connectivity, the terms andditions do not deal directly with
the connectivity of telecommunication networks.

This schedule does not deal directly with issuaswould impact on the
economically efficient use of the infrastructurenoth incentives for investment in
infrastructure.

Indirectly however, the LTIE is promoted by havibefined and balanced dispute
resolution procedures. Such procedures can retledéme and expense of dispute
resolution for all parties.

Telstra requested an amendment to clause 4.1 ¢hugdesan access seeker from
initiating a Billing Dispute and Non-Billing dispatregarding the same subject
matter“ The ACCC considers that such amendments woulteat the LTIE as
the same subject matter could give rise to botiileag Dispute and Non-Billing
Dispute.

The ACCC recognises that dispute resolution prases$ich provide too much
discretion to one party can undermine the operatfather terms and conditions and
would not be in the LTIE. Therefore the ACCC hasgdu to maintain a well defined
and balanced dispute resolution process to proregtdatory certainty and
encourage parties to confidently engage in comraleneigotiations.

122 Telstra, Submission on non-price terms and casmtitio the DTCS FAD Discussion Paper, p.21,
paragraph 75.
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Paragraph 152BCA(1)(b) — legitimate business intere  sts of a carrier
or CSP

The ACCC is of the view that the general dispusohation procedures strike a
balance between the legitimate business interésie @ccess provider and the
interests of the access seeker. The proceduregatbhs and rights in Schedule 4 of
the draft FAD apply equally to both access prosderd access seekers.

Schedule 4 of the draft FAD will benefit both tlegitimate business interests of the
access provider and the access seeker, as it agesudispute resolution procedures
which are simple, flexible, quick and inexpensinel ghereby promotes commercial
certainty. This prevents undue reliance on legat@edings or arbitrations.

Further, schedule 4 provides for mediation processaccordance with objective
dispute resolution guidelines from the Australiaan@nercial Dispute Centre. It also
provides for equal representation at mediation@nsideration by the Expert
Committee. Each party is also required to beaswis costs of mediation and the
expert committee, and share the costs of the nediathe independent member of
the expert committee. In this way, the terms cledd not place an unreasonable
share of the costs on one party.

Telstra requests that a new clause (4.12) be etséntthis schedule, so that this
schedule do not apply to Non-billing disputes whbiee are dispute resolution
procedures available under other regulatory ohbgat(such as a Structural
Separation Undertakind§® The ACCC considers that this would be in the legite
business interests of the carrier or CSP and pegpmsadopt this clause.

Paragraph 152BCA(1)(c) — interests of all persons w  ho have rights
to use the declared service

For the reasons set out above, the ACCC is ofihe that dispute resolution
procedures benefit both the legitimate interesthefaccess provider and the interests
of the access seekers who have the right to usgettiared service.

Telstra request that clause 4.11(g) be varied]dwvdhe timeframe within which the
Expert Committee is required to make a decisionased by agreement between
parties’** The ACCC accepts that such an amendment is relaisomall allow
flexibility for parties to make arrangements thait gheir individual circumstances
and is therefore in the interests of all persone héwve the right to use the service.

The ACCC has considered whether the priority opudliss in clause 4.2 is
appropriate. In the interests of all persons wheehhe rights to use the declared
service, this clause has been amended to allowdsmpendent or third party to
determine the choice of dispute procedure.

The ACCC recognises that all communication betwssgties during the course of a
dispute should be made on a without prejudice amfidential basis and has
amended clause 4.8 accordingly.

128 Telstra Corporation Limited (Telstrd),TCS Non-price Submissions — Proposed Amendmetits to
IAD, August 2011 (Telstra, Submission to DTCS FAD Dssion Paper — Proposed amendments to
IAD), p.38.

124 Telstra,Submission to DTCS FAD Discussion Paper — Propaseehdments to IADp.37.
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Paragraph 152BCA(1)(d) — direct costs of providing access to the
declared service

The ACCC considers that the terms and conditior&cimedule 4 of the draft FAD do
not affect the direct costs of providing accesth&odeclared service, as they do not
directly contribute to the costs of providing acscesthe declared service. Indirectly
however, the dispute resolution procedures cancesthe time and expense of dispute
resolution for all parties involved, as it sets datined and balanced procedures for
resolving disputes.

Paragraph 152BCA(1)(e) — value to a person of exten sions, or
enhancement of capability, whose cost is borne by s omeone else

The ACCC considers that the terms and conditior&cimedule 4 of the draft FAD do
not relate to extensions, or enhancement of capamhose cost is borne by
someone else because this clause does not refer value of network
enhancements.

Paragraph 152BCA(1)(f) — operational and technical  requirements
necessary for the safe and reliable operation of a carriage service

The ACCC considers that the terms and conditior&cimedule 4 of the draft FAD
will not affect operational and technical requirensenecessary for the safe and
reliable operation of a carriage service.

Paragraph 152BCA(1)(g) — economically efficient ope  ration of a
carriage service

The ACCC considers that the terms and conditior&cimedule 4 of the draft FAD
will not affect the economically efficient operatiof a carriage service, as they do
not impact on the ability of the access providet aocess seeker to operate their
respective services, networks and facilities irraonomically efficient manner.

Schedule 5 — Confidentiality provisions

The terms regarding use and protection of confidemformation are set out in
Schedule 5 of the draft FAD.

Paragraph 152BCA(1)(a) — whether the determination  will promote
the LTIE

The ACCC considers that the terms and conditior&cimedule 5 of the draft FAD
will promote the LTIE. Schedule 5 protects the aderfitial information of both
access seekers and access providers from unaetthosge by the other party. Under
the terms and conditions, parties are not ableséoconfidential information
inappropriately.

The ACCC considers that the terms and conditionsaddnave an effect on any-to-
any connectivity, because they only concern theofiggormation.

Access seekers are more likely to make efficiemestments in infrastructure
knowing that their confidential information is peated and will not be used by the
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access provider to gain a competitive advantaglegtaetriment of the access seeker.
This will ensure that the access seeker and apcesgler can compete on a level
playing field in downstream markets.

Telstra submits that this schedule should not bleiited in the FAD?® The ACCC
considers that confidentiality clauses are necggssgorotect the sensitivity of
information that is exchanged during normal bussregserations and is in the LTIE
for this schedule to be maintained.

Paragraph 152BCA(1)(b) — legitimate business intere  sts of a carrier
or CSP

The ACCC considers that the terms and conditior&cimedule 5 promote the

efficient use of confidential information, minimisests to parties in disclosing
information and promote the legitimate businessregts of the access provider. If the
confidential information of the access providena properly protected, the access
provider may suffer losses. These clauses helpetzept that loss.

Telstra submits that disclosure of confidentiabmfiation should be extended to
contractors and sub-contractors, as such informaiay be needed by these parties
to facilitate business operatiotf§ The ACCC accepts that an amendment to this
effect is appropriate and is in the legitimate bass interests of carriers and CSPs to
facilitate normal business operations. The amendbrtgave been reflected in the
draft FAD.

Telstra also requests that clause 5.5(b) be ameondadaden the scope of disclosure
to include disclosure to a professional persortferpurpose of determining the rights
and obligations of the party to whom the discloshas been madé’ The ACCC
accepts that this amendment is reasonable andhs iegitimate businesses of the
service provider.

Paragraph 152BCA(1)(c) — interests of all persons w  ho have the
rights to use the declared service

The ACCC considers that the terms and conditiol&hedule 5 of the draft FAD
serve the interests of access seekers. They hphptect the confidential information
from misuse by the access provider by outliningcpdures for handling confidential
information.

Telstra suggests removing circumstances wherentbamation is reasonably required
to facilitate access to services at a particulaharge from those which require a
confidentiality undertaking (clause 5.5ff The ACCC disagrees with this view and
submits that although there are interests in impgpthe efficient provision of
services, given the sensitive nature of informapoovided, the requirement to
provide a confidentiality undertaking should beane¢d.

125 Telstra, Submission on non-price terms and camiitio DTCS FAD Discussion Papp22.

126 Telstra, Submission on non-price terms and caiitio DTCS FAD Discussion Paper, p.23,
paragraph 84.

127 Telstra, Submission to DTCS FAD Discussion Papereposed amendments to IAD, p.41.
128 Telstra, Submission to DTCS FAD Discussion Papereposed amendments to IAD, p.42.
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Telstra seeks an amendment to clause 5.11 to clla@gacumstances in which an
independent audit is triggerét?. The ACCC considers these amendments to be too
onerous on the access seeker and would limit thgadnity of an audit to limited
situations, which would not be in the interestsibpersons who have the rights to
use the declared service.

The ACCC recognises that the confidential informrathat is provided by access
seekers when provisioning services is potentiathywaluable. Protecting that
information from misuse is in the access seekaesasts and the ACCC has taken
this into account in Schedule 5 of the draft FAD.

Paragraph 152BCA(1)(d) — direct costs of providing access to the
declared service

The ACCC understands that the confidentiality atsus Schedule 5 may require an
access provider to develop systems to comply wghctauses, as was noted in the
2008 Model Term$*° The ACCC considers that any costs associatedthiih
development are not unreasonable given the negedgtotecting confidential
information. The ACCC considers that the terms @stlitions in Schedule 5 of the
draft FAD strike the right balance between imposdditional costs and protecting
the interests of access seekers.

Paragraph 152BCA(1)(e) — value to a person of exten sions, or
enhancement of capability, whose cost is borne by s omeone else

The ACCC considers that this criterion is not ral@because the terms and
conditions in Schedule 5 of the draft FAD only umi¢ processes for confidentiality,
not any network enhancements.

Paragraph 152BCA(1)(f) — operational and technical  requirements
necessary for the safe and reliable operation of a carriage service

The ACCC considers that this criterion is not ral@wecause the terms and
conditions in Schedule 5 of the draft FAD do notdnanplications for the safe and
reliable operation of the network.

Paragraph 152BCA(1)(g) — economically efficient ope  ration of a
carriage service

The ACCC considers that the terms and conditior&cimedule 5 of the draft FAD
promote the economically efficient operation ofaariage service by outlining
procedures for secure information sharing. Withatfear of confidential
information being disclosed, parties are able tadadly share information necessary
for the provision of services.

Schedule 6 — Suspension and termination

The terms regarding suspension and terminatioerfces are set out in Schedule 6
of the FAD.

129 Telstra, Submission on non-price terms and camuitio DTCS FAD Discussion Pappp 24-25,
paragraphs 94-97.
130 ACCC, 2008 Model Terms, p. 25.
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Paragraph 152BCA(1)(a) — whether the determination  will promote
the LTIE

The ACCC has considered the LTIE in determiningsigpension and termination
clauses in Schedule 6 of the draft FAD.

The ACCC considers that the suspension and teriomelauses in Schedule 6 of the
draft FAD are not relevant to the objective of doyany connectivity.

The ACCC considers that the access provider maysaudpend the service of an
access seeker once it has given notice of itstioteto suspend the service to the
access seeker. These clauses are likely to ene@umagstment in infrastructure
service and will not be indiscriminately suspendeterminated inappropriately.

Paragraph 152BCA(1)(b) — legitimate business intere  sts of a carrier
or CSP

The ACCC has taken into account the legitimateri®ss interests of the access
provider when including the terms and conditionSamedule 6 of the draft FAD. The
suspension and termination clauses are importatihéoaccess provider. It is a means
by which it can protect its legitimate businesgiasts in achieving a normal return
on its investment, having regard to relevant risks.

The ACCC has considered whether an amendment dedde allow the access
provider to terminate services if protracted fomgeure. The ACCC considers that
this is a legitimate business interest of the axpesvider, however notes that this
issue has been addressed in clause 6.7(f) todhesiale.

Where there has been a failure to pay monies payatuer the FAD, the ACCC
considers that this should warrant a suspensionteVae ACCC accepts that this is
in the legitimate business interests of accessigeoy and has accordingly amended
this schedule.

Telstra requests that a subclause be added tediadisto allow the access provider
to cease supply of a service to the access sdekersupply of those services has
been suspended for three months or loniféFhe ACCC accepts that this is a
reasonable amendment and that it would be in therfeate business interests of the
access provider to have the option to cease suply access seeker following
suspension.

Paragraph 152BCA(1)(c) — interests of all persons w  ho have rights
to use the declared service

The ACCC has also taken into account the intedst¢her parties when including
the terms and conditions in Schedule 6 of the drAa. The interests of access
seekers have been addressed, because the clasisesthat their businesses are not
disrupted inappropriately. In situations where aceas seeker is in breach of an
access agreement, the terms in Schedule 6 proteoiterests of access seekers by
providing that the access provider can only susperdrminate a service after giving
notice of its intention to do so and providing gportunity for the breach to be
remedied. This ensures that a service will notireasonably interrupted.

131 Telstra, Submission to DTCS FAD Discussion Papereposed amendments to IAD, p.72.
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The ACCC has considered whether a breach of lawldhze an event which entitles
the access provider to immediately suspend sernicissthe ACCC'’s view that
immediate suspension of services would be inapgtapfor minor legal or regulatory
obligations and considers that serious breachks\oére likely to be captured under
6.1(b) of the schedule. The ACCC has amended ¢hisdsile to ensure an appropriate
balance of interests between access providersaadaseekers.

Telstra also proposes other amendments which wguédrise to a right of

suspension under certain circumstances, includiegaquirement for access seekers
to complete remedial action within 10 business ddygceiving noticé>? The

ACCC does not consider this amendment to be imtieeests of all persons who have
the rights to use the declared services, as itavbalonerous on access seekers to
complete remedial action within 10 business daysvéVer, access providers are able
to suspend the service where an access seekailealstd pay monies under the FAD
and has not instituted remedial action within 18ibess days of receiving a
suspension notice. The ACCC considers that thiieeek an appropriate balance
between the interests of all parties who have sighuse the declared service.

Paragraph 152BCA(1)(d) — direct costs of providing access to the
declared service

Providing access to a declared service imposestdiosts on the access provider.
The ACCC has had regard to these costs in incluthi@germs and conditions in
Schedule 6 of the draft FAD. Schedule 6 provideseans by which the access
provider may suspend or terminate a service oftarss seeker in specific
circumstances. This allows the access providerdtept itself from commercial risks
such as an access seeker that is not payinglgs bil

This schedule also provide some protection for s&seekers where the service has
been terminated. An access provider must refurash taccess seeker a fair and
equitable proportion of those sums paid under e for a period extending beyond
the date on which the supply of the service has bemninated.

The terms and conditions in Schedule 6 of the drAf therefore balance the
interests of all parties in relation to the costsogiated with access to the declared
service.

Paragraph 152BCA(1)(e) — value to a person of exten sions, or
enhancement of capability, whose cost is borne by s omeone else

The ACCC considers that the terms and conditiorsslvedule 6 of the draft FAD are
not relevant to extensions, or enhancement of ¢lyalvhose cost is borne by
someone else. This is because the clauses reltite tircumstances under which an
access provider may suspend or terminate a seraitteer than the circumstances
under which a party may recover costs relatingetwork enhancements.

132 Telstra, Submission on non-price terms and casmtto DTCS FAD Discussion Paperp.30,
paragraph 120(a).

60



Paragraph 152BCA(1)(f) — operational and technical  requirements
necessary for the safe and reliable operation of a carriage service

The ACCC considers that the terms and conditiorsshedule 6 of the draft FAD do
not limit arrangements to ensure safe and reliap&ration of carriage services.

Paragraph 152BCA(1)(g) — economically efficient ope  ration of a
carriage service

The clauses in Schedule 6 of the draft FAD allovaeress provider to suspend the
supply of a service when the access seeker hasl tailpay money owing or has
otherwise breached its obligations under the FAIe ACCC considers that these
clauses encourage and support the economicaltyesftioperation of carriage
services and associated networks of the accesglprand access seekers. It is not
economically efficient for an access provider taéguired to supply a carriage
service where an access seeker is consistentlyltiefpon payment.

Schedule 7 — Liability and indemnity

The liability and indemnity clauses are set ousamedule 7 of the draft FAD. These

clauses concern who should be responsible for danwagroperty or personal injury,

l.e., to make repairs and/or compensate partie¢hthee suffered loss. These clauses
can also set caps on liability and require pattdsnit their losses to the extent they

are able.

Paragraph 152BCA(1)(a) — whether the determination  will promote
the LTIE

The ACCC considers that the Liability and Indemrmityuses to this schedule are not
relevant to the objective of achieving any-to-angmectivity.

The objective of achieving the economically effidieise of and investment in
infrastructure is achieved by this schedule, asaihages the allocation of capital risks
between parties, thereby encouraging parties teera#lcient investment decisions.

While Telstra and Optus disagree with the inclusibhability and indemnity clauses,
Nextgen, Macquarie and VHA submit that the inclasid these clauses in the DTCS
FAD will enable and support commercial negotiations

Macquarie submits that the Liability and Indemmalguses of the 2008 Model Terms
and Conditions arenlikelyto be agreed to by an access provider in a bilatera
negotiation->> The ACCC considers that the inclusion of liabikityd indemnity
clauses in the draft FAD helps to promote competiby reducing barriers to entry,
as it assists parties in their commercial negainstiregarding the management of
liabilities and losses. As such, the ACCC considtaraportant to retain this schedule
in the FAD.

The ACCC considers that by facilitating partiesrtore effectively engage in
commercial negotiations, the inclusion of liabilagd indemnity clauses is in the
LTIE.

133 Macquarie, Submission to DTCS FAD Discussion Paperl0-11.
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Paragraph 152BCA(1)(b) — legitimate business intere  sts of a carrier
or CSP

The ACCC has considered the legitimate businessasis of carriers and CSPs in
developing the liability and indemnity clausestugtschedule.

The legitimate business interests of access proviale protected from the
commercial risk of ensuring that they are not Higlole for the conduct of access
seekers.

Paragraph 152BCA(1)(c) — interests of all persons w  ho have rights
to use the declared service

The ACCC considers that the inclusion of liabikityd indemnity clauses is in the
interests of all persons who have the right tothseservice, as it ensures that risks are
appropriately apportioned between parties and gllaxties to make repairs and
compensate those who have suffered loss.

Macquarie submits that the liability and indemmaltguses of the 2008 Model Terms
have the effect of limiting the liability of eith@arty to the other, and that such
clauses are unlikely to be agreed to by an acaesider in a bilateral negotiation?
VHA also notes that terms and conditions relatmbability and risk allocation are
often biased in favour of the access provider.

The ACCC agrees that the inclusion of these claesables and encourages
commercial negotiations, as otherwise these lighaind indemnity issues may
impose significant barriers to entry and partiesldde made to carry the risk of
losses that are not under their control.

Paragraph 152BCA(1)(d) — direct costs of providing access to the
declared service

The ACCC recognises that liability and indemnitgysions may contribute to the
indirect costs of providing access to the declaegice. However the ACCC is of
view that these provisions are necessary and sheuidcluded in the FAD, as they
help to mitigate commercial risks between partias thereby facilitate commercial
negotiations.

Paragraph 152BCA(1)(e) — value to a person of exten sions, or
enhancement of capability, whose cost is borne by s omeone else

The ACCC considers that the terms and conditiortkisfschedule are not relevant to
extensions or enhancement of capability, whoseisdgirne by someone else
because this schedule does not refer to the véloetwork enhancements.

134 Macquarie, Submission to DTCS FAD Discussion Papdo.
135V/HA, Submission to DTCS FAD Discussion Paper, p.10
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Paragraph 152BCA(1)(f) — operational and technical  requirements
necessary for the safe and reliable operation of a carriage service

The ACCC considers that the terms and conditiortkisfschedule do not affect the
operations and technical requirements necessatlidmafe and reliable operation of
a carriage service.

However, the liability and indemnity clauses oktethedule specifically address
safety and reliability issues and therefore hekuea that access provider networks
are operated in a safe and reliable manner.

Paragraph 152BCA(1)(g) — economically efficient ope  ration of a
carriage service

The ACCC considers that the terms and conditiorikisoschedule help to manage
risk between parties and therefore encouragescthreoenically efficient operation of
carriage services and telecommunications facilities

Schedule 8 — Network upgrade and modernisation

The terms and conditions regarding network upgeaemodernisation are set out in
schedule 8 of the FAD.

Paragraph 152BCA(1)(a) — whether the determination  will promote
the LTIE

The ACCC has taken the LTIE into account in devielgphe terms and conditions to
this schedule.

The ACCC considers that network upgrades and ma#dion clauses help to
manage service disruptions and any adverse conseggief network disruptions
which may impact on the availability or qualitysdrvices. Through managing these
service disruptions, these clauses will help enseliable services are available in
competition with other services and thereby prontotapetition between access
seekers and access providers.

If the notification time is too long, access seslace the increased risk of stranded
investments and potentially losing customers. Coselg, if the timeframe is unduly
limited, the access provider’s ability to upgrade avest in its network will be
constrained. The ACCC considers that it has foubdlance between the interests of
access providers and access seekers that wilt resulfficient time to migrate
customers’ services from the existing platformnaa#iernative. This will ensure
ongoing any-to- any connectivity and ultimately mpiate the LTIE.

This schedule does not deal directly with issuaswWould impact on the efficient use
of the infrastructure or with incentives for inv@snt in infrastructure.
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While Telstra considers that network modernisatind upgrade clauses are not
relevant to the DTCS, Optus supports the inclusiaihese clauses and requests that
such clauses ensure equivalence between accessssarl access providers.

The ACCC recognises that network upgrades are itapoto supply new services
and to improve the quality of existing servicesgtiues will also be undertaken to
upgrade old or outdated equipment in order to im@tbe efficiency with which
existing services are provided. Such changes waileha direct and positive impact on
the overall efficiency of the network and is in thHE.

Paragraph 152BCA(1)(b) — legitimate business intere  sts of a carrier
or CSP

The ACCC has taken into account the access prdsildgitimate business interests
when including the proposed network upgrade andemashtion terms and
conditions at Schedule 8 of the FAD.

The ACCC recognises that it is a legitimate busneterest of carriers and CSPs to
make network changes that are necessary to supplynadditional services or to
improve the quality of existing services. In partar, the ACCC has considered the
practical implications of the notification requirents resulting from the network
upgrades and the timing of those notifications.

The ACCC is of the view that the notification regunents specified to this schedule
are appropriate in commercial negotiations and pterthe necessary level of
certainty to allow efficient investment by the ass@rovider in the infrastructure.

Paragraph 152BCA(1)(c) — interests of all persons w  ho have rights
to use the declared service

The ACCC considers that the notice periods outlingtiis schedule take into
account the interests of all persons who haveitfint to use the declared service and
provide sufficient notification of upgrades.

The ACCC has given weight to access seekers’ hegi@é interests of being informed
of planned upgrades and consulted on how a netuwmgkade is to be implemented.
The ACCC has also taken these factors into acdawdgtermining the appropriate
notification obligations on the access provider.

Optus submits that without this schedule, accesisess are not in a position to know
how to optimise their networks and services inrtigest efficient manner and in the
timeframes provided by Telstt&’

The ACCC is of the view that the inclusion of minim notification requirements in
the FAD will allow access seekers to have accesslévant information so that they
can make informed business decisions in accestettiared service.

130 Telstra, Submission on non-price terms and camitto DTCS FAD Discussion Pappr29,
paragraph 114. Optus, Public Submission to DTCS Bidaussion Paper, p.24, paragraph 8.30.
137 Optus, Public Submission to DTCS FAD Discussiope®a@.24, paragraph 8.33.

64



The ACCC considers that the proposed terms stnkaparopriate balance between
the access provider’s legitimate interests in ughgiaits network and ensuring that
access seekers are given sufficient time to incatpknowledge of such upgrade
into their planning and investment decisions.

Paragraph 152BCA(1)(d) — direct costs of providing access to the
declared service

The ACCC has taken into account the impact of #tevark modernisation and
upgrade clauses on the costs of providing accetsetdeclared service.

The ACCC considers it appropriate that an accesager be able to recover a
normal return on upgrades and modernisations forieévork, having regard to
relevant risks.

The ACCC is of the view that the additional costuimed by the access provider in
providing the information under the proposed ncéifion requirements will be
minimal, and the access provider is likely to hageess to the required information
under the prescribed notice period. In additior, AICCC considers that the benefits
of providing the information in the required nosoeutweigh the costs.

Paragraph 152BCA(1)(e) — value to a person of exten sions, or
enhancement of capability, whose cost is borne by s omeone else

The ACCC considers that the value to a party oémsibns, or enhancement of
capability, whose cost is borne by someone els@tiselevant to this schedule
because the cost of such upgrades and modernsatierorn by the access provider.

Paragraph 152BCA(1)(f) — operational and technical  requirements
necessary for the safe and reliable operation of a carriage service

The ACCC considers that the terms and conditioesipd to this schedule
specifically relate to and thereby take into acd¢dha operational and technical
requirements necessary for the safe and relialdeatipn of a carriage service.

Paragraph 152BCA(1)(g) — economically efficient ope  ration of a
carriage service

The ACCC considers that the economically efficigmération of carriage services
and associated networks of the access provideaereks seekers will be encouraged
by parties having greater information availabléhtem in making investment
decisions. This is because it will remove inforrmatasymmetry which may deter
investment.

Schedule 9 — Facilities access

Terms and conditions relating to ‘Facilities actess set out in Schedule 9 of the
draft FAD. These terms and conditions specify hovaecess seeker can access an
access provider’s exchange in order to interconiteeeguipment to the access
providers’ network and acquire a core service.
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Paragraph 152BCA(1)(a) — whether the determination  will promote
the LTIE

The ACCC considers that facilities access clausdisi$ schedule are in the LTIE.

Facilities access clauses promote competition 8yaiag barriers to entry and
enabling access seekers entry to an access prevehanges. As noted by Optus,
access to exchanges is particularly importantenéhad up to the NBN, as it ensures
that access seekers can purchase transmissiory $ugplthe service provider and
interconnect with the NBR®*®

The ACCC considers that this schedule is necessagysure that there are no
obstacles to the interconnection of facilities #mereby helps to promote any-to-any
connectivity.

Facilities access clauses achieve the objectiemcburaging the economically
efficient investment in and use of infrastructurg setting guidelines for the
appropriate use of and access to exchange fagilitie

Paragraph 152BCA(1)(b) — legitimate business intere  sts of a carrier
or CSP

The ACCC has considered the legitimate businessasis of carriers and CSPs in
developing this schedule.

Optus requests that an access provider not deagaass seeker access to an
exchange on the basis of its own reasonably “gaied requirements” (clause

9.4)1% Instead, Optus requests that exchange space embsbrved for future
requirements if the access provider has firm ptansse the space within a reasonable
period of time. The ACCC considers that the timakegor what is a ‘reasonable
period of time’ may vary depending on circumstaraned an amendment to this effect
may not be in the legitimate business intereste@kervice provider.

Paragraph 152BCA(1)(c) — interests of all persons w  ho have rights
to use the declared service

In the past, access seekers have been concerttied pgtential for them to be denied
access to an exchange when there is availableicap&dhey have also been
concerned by the potential for extensive delaygaining access to available and/or
expanded capacity at an exchange, and what thegssesufficient consultation
arrangements around facilities access.

The ACCC is aware of the view that facilities acscpsovisions should not be
included in the FAD. Telstra contends that fa@Btaccess is not necessary to provide
the DTCS™ In contrast, Optus argues that facilities accesetessary, especially as

138 Optus, Public Submission to the DTCS FAD Discus$taper, p.21, paragraph 8.18.

139 Optus, Public Submission to the DTCS FAD Discus$taper, p.22, paragraph 8.22.

140 Australian Competition and Consumer Commissiorelsffa Corporation Limited [2010] FCA 790
141 Telstra, Submission on non-price terms and casmtto DTCS FAD Discussion Paper, p.32,
paragraph 125.
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access seekers must purchase Telstra transmigsiooes before being able to
interconnect with the NBRf*?

Optus submits that the inclusion of facilities a&scelauses in the DTCS FAD is
necessary to prevent Telstra from discriminatingjrass other access seek&ts.
However Optus requests that clause 9.4 be amenduitt the length of time which
Telstra can reserve capacity for its own requires®#fiOptus proposes a time limit
of 18 months. The ACCC considers that this is neabte, is in the interests of access
seekers and has amended the clause accordingly.

Optus requests that there be a clause for acceksrseo reserve capacity for their
own requirements, before capacity is reserved bstfBeé*> The ACCC considers that
this would not be in the legitimate business irges®f carriers and CSPs, would be
unreasonable and would unfairly give access segkeseder priority over access
providers.

The ACCC recognises that facilities access claasegmportant to access seekers, as
difficulties in gaining access to facilities effely limit their ability to acquire core
services and supply transmission services. Imprevesito facilities access
arrangements for access seekers may enable a oboist framework to support
commercial negotiations over facilities access. Bsv in providing such facilities
access arrangements, the ACCC has sought to ehsiti@rangements appropriately
balance the interest of access seekers with apcegslers.

Optus submits that it is unreasonable to requiracaess seeker to demonstrate that it
is considering undertaking Common Infrastructurerkpas it could be misused by
the access provider to delay works that would ameess to be grantétf. The

ACCC considers that this would be unfairly weightedhe interests of access seekers
and therefore does not consider it appropriatedakenthis amendment.

Optus and other parties have requested for greatesparency regarding technical
feasibility studies, including details regarding timing for these feasibility
studies**’ The ACCC considers that this is reasonable anddameiin the interests of
access seekers, as it would improve certaintydoess seekers and enable them to
compete with the access provider for the provisibretail services. This would also
prevent the distortion of competitive processesretne one access provider is
favoured over others.

The ACCC considers that it may be useful for indusi have benchmark facilities
access terms and conditions, given that accessrseaid access providers can no
longer have recourse to the arbitration clausetagued in the old Part XIC access
regime.

42 Optus, Public Submission to the DTCS FAD Discus$taper, p.21, paragraph 8.18.
143 Optus Public Submission to the DTCS FAD Discussion Pap&Y], paragraph 8.18.
144 Optus, Public Submission, to the DTCS FAD Disams4$?aper, p.22, paragraph 8.22.
145 Optus, Public Submission to DTCS FAD Discussiope?ap.22, paragraph 8.23.

146 Optus, PublicSubmission to the DTCS FAD Discussion Paper, pasgagraph 8.27
147 Optus, Public Submission to the DTCS FAD Discus$taper, p.20, paragraph 8.14.
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Paragraph 152BCA(1)(d) — direct costs of providing access to the
declared service

The ACCC has considered the direct costs of prargd#cilities access to the
declared services. The ACCC recognises that fizsildccess provisions can impose
costs on the access provider, however the ACCCGaenssthat the recurring and non-
ongoing charges paid by the access seeker compsrisathese costs.

Further, the ACCC considers that facilities ac@sangements are necessary for
access seekers to interconnect their equipmehetodtwork and compete in the
market.

Paragraph 152BCA(1)(e) — value to a person of exten sions, or
enhancement of capability, whose cost is borne by s omeone else

The ACCC considers that the value to a party cémsibns, or enhancement of
capability, whose cost is borne by someone elsgtiselevant to the proposed terms
and conditions in this schedule.

Paragraph 152BCA(1)(f) — operational and technical  requirements
necessary for the safe and reliable operation of a carriage service

The ACCC considers that this criterion is not ralevbecause the terms and
conditions in this schedule do not have implicaiéor the safe and reliable operation
of the network.

Paragraph 152BCA(1)(g) — economically efficient ope  ration of a
carriage service

The ACCC considers that the economically efficiepération of carriage services
and associated networks of the access provideaecebss seekers will be encouraged
by access seekers having the ability to accessitdrsd facilities.
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Appendix I: DTCS declaration

TRADE PRACTICES ACT 1974
Variation of declaration under sections 152AL and 152A0

1.  Pursuant to sections 152AL and 152A0 of the Trade Practices Act 1974 (Act),
and with effect from28¥ September 2010, the Australian Competition and
Consumer Commission (Commission) varies the domestic transmission
capacity service (DTCS) declaration which took effect from 1 April 2009 under
section 152AL of the Act (the DTCS declaration) by deleting Annexure 1 to the
DTCS declaration and replacing it with Annexure 1 to this instrument.

2.  Pursvant to subsection 152ALA(1) of the Act, the expiry date of the DTCS
declaration is 31 March 2014,

Note: this expiry date is unchanged.

&

Graeme Julian Samuel
Chairman
Australian Competition and Consumer Commnission

Dated: :_2(?? September 2010
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Annexure 1 — Service description

The domestic transmission capacity service is a service for the carriage of certain
communications from one transmission point to another transmission point via
symmetric network interfaces on a permanent uncontended basis by means of guided
and/or unguided electromagnetic energy, except communications between:

(@)

®)

one customer transmission point directly to another customer transmission
point

one access seeker network location directly to another access seeker
network location

Inter-capital routes

(c)

a transmission point in an exempt capital city and a transmission point in
another exempt capital city. Exempt capital cities include: Adetaide,
Brisbane, Canberra, Melbourne, Perth or Sydney

Capital-regional routes

@

(e)

®

(&)

a transmission point in Sydney and a transmission point in any of the
following regional centres: Albury, Lismore, Newcastle, Grafton,
Wollongong, Taree, Dubbo, Campbelitown, Gosford, Coffs Harbour and
Goulburn

a transmission point in Melbourne and a transmission point in any of the
following regional centres: Ballarat, Bendigo, Geelong and Shepparton

a transmission point in Brisbane and a transmission point in any of the
following regional centres: Toowoomba, Gold Coast, Townsville,
Rockhampton, Bundaberg and Maryborough

a transmission point in Adelaide and a transmission point in Murray Bridge
and, Port Augusta

Inter-exchange transmission (metropolitan areas)

(h)

inter-exchange transmission for the following metropolitan ESAs:

(1) in Sydney between transmission points located at an exchange in any
of the following ESAs: Ashfield, Balgowlah, Bankstown, Blacktown,
Burwood, Campsie, Carramar, Castle Hill, Chatswood, Coogee,
Cremorne, East, Eastwood, Edgecliff, Epping, Glebe, Granville,
Harbord, Homebush, Hornsby, Hurstville, Kensington, Kingsgrove,
Kogarah, Lakemba, Lane Cove, Lidcombe, Liverpool, Mascot,
Mosman, Newtown, North Parramatta, North Ryde, North Sydney,
Parramatta, Pendle Hill, Pennant Hills, Petersham, Randwick,
Redfern, Revesby, Rockdale Rydalmere, Ryde, Seven Hills,
Silverwater, St Leonards, Undercliffe, Waverley
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)

€)

4)

in Brisbane between transmission points located at an Exchange in
any of the following ESAs: Paddington, South Brisbane, Toowong,
Valley, Woolloongabba

in Melbourne between transmission poiats located at an Exchange in
any of the following ESAs: Ascot, Brunswick, Caulfield, Coburg,
Elsternwick, Footscray, Heidelberg, Malvern, Moreland, Nerth
Melbourne, Port Melbourne, Preston, Richmond, South Melbourne,
St Kilda, Toorak

in Perth between transmission points located at an Exchange in any
of the following ESAs: South Perth and Subiaco

Inter-exchange transmission (CBD areas)

) inter-exchange transmission for the following CBD ESAs:

(1

2)

3

G

®

in Sydney between transmission points located at an Exchange in any
of the following ESAs: City South, Dalley, Haymarket, Kent, Pitt
and exempted Sydney Metropolitan ESAs as set out in item (h)(1) of
this service description

in Brisbane between transmission points located at an Exchange in
any of the following ESAs: Charlotte, Edison, Spring Hill and
exempted Brisbane Metropolitan ESAs as set out in item (h)(2) of
this service description

in Adelaide between transmission points located at an Exchange in
any of the following ESAs: Flinders and Waymouth,

in Melbourne between transmission points located at an Exchange in
any of the following ESAs: Batman, Exhibition, Lonsdale and
exempted Melbourne Metropolitan ESAs as set out in item (h)(3) of
this service description :

in Perth between transmission points located at an Exchange in any
of the following ESAs: Bulwer, Picr, Wellington and exempted Perth
Metropolitan ESAs as set out in item (h)(4) of this service
description



Definitions

Where words or phrases used in this Annexure are defined in the Trade Practices Act
1974 or the Telecommunications Act 1997, they have the meaning given in that Act.

an access seeker network location is a point in a network operated by a service
provider that is not a point of interconnection or a custorner transmission point

a customer transmission point is a point located at customer equipment at a service
provider’s customer’s premises in Australia (for the avoidance of doubt, a customer in
this context may be another service provider)

network interfaces include Ethernet, Plesiochronous Digital Hierarchy (PDH) and
Synchronous Digital Hierarchy (SDII) interface protocols used to provide a
transmission rate of 2.048 Megabits per second or above which an access provider
provides to itself or others .

exchange means a telecommunications exchange and includes the land, buildings and
facilities (within the meaning of section 7 of the Telecommunications Act 1997 (Cth))
that comprise or form part of the exchange

exchange service area or ESA has the meaning given to that phrase by the Australian
Communications Industry Forum Limited definition in ACIF C559:2006, Part 1

a point of interconnection is a physical point of interconnection in Australia between
a network operated by a carrier or a carriage service provider and another network
operated by a service provider

a transmission point is any of the following:

a) a point of interconnection
b) a customer transmission point -
c) an access seeker network location

uncontended means dedicated and not shared



