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January 28,  2009

Mr Richard Home

General Manager

Strategic Analysis and Development Branch

Australian Competition and Consumer Commission

GPO Box 520

MELBOURNE  VIC 3001

Email: 
richard.home@accc.gov.au; digitalradio@accc.gov.au
Dear Mr Home,

DIGITAL RADIO:  ACCESS UNDERTAKINGS, DRAFT DECISION

Radio Adelaide is a metropolitan-wide community broadcasting station, first licensed in 1972 and broadcasting unique programs to the broader Adelaide metropolitan area.

Under legislation, we are eligible for capacity on the digital radio multiplexes currently being established. We are extremely keen to participate in digital radio, certain our contribution will add greatly to the diversity of services on offer to Adelaide radio listeners.  However, in order not to risk our viability, we need to be able to access our capacity in a way that does not financially undermine our long standing and much-loved station. 

A key element to our future access is the determination of appropriate access arrangements.

We have read ACCC’s draft decision in relation to access undertakings lodged by the digital radio multiplex licensees and we are pleased to see that you are seeking further comment.  

As we understand it, the ACCC provides protection for organisations and businesses from unfair or restrictive business practices and for consumers from the narrow range of choices that would result from a lack of competition or diversity in the marketplace.

Consumer interest is best met by a diversity of types of services being offered.  

In the analogue radio market, it is clear that diversity of services are created through a range of governance models. We have commercial, government-funded or ‘national’, and community sectors within legislation. The not-for-profit, community access model of community broadcasting provides the greatest contribution to that diversity, with a wide range of niche and innovative services that are beyond the capacity of the commercial or national radio model to provide.

If access agreements assume only one type of model – a for profit, commercially operated service – and establish an access regime which makes it difficult, or perhaps impossible for not for profit community broadcasters to participate, the result with be a poor one for consumers with a less diverse and competitive broadcast environment than operates in the analogue sphere.

The CBAA submission lodged late in 2008 cogently outlined the concerns of our station and has our full support. We are very concerned that key points raised in that submission seem to have been set aside by the ACCC.

The special status of community broadcasting, as distinct from commercial licensees, has been recognised by the reservation of capacity on the digital radio multiplex for specifically community broadcasting purposes.

In taking up that entitlement, community broadcasters need to also ensure that they operate using good governance principles on a not-for-profit basis.  Like all community broadcasters, we need to avoid a situation where we are exposed to an unknown level of open-ended costs.

This is not because we are a ‘social welfare’ case, a term used in your report.  It is because we have specific operating obligations, which cannot be considered identical to a commercial broadcaster, or to a commercial broadcaster lacking in financial resources. 

We have regulatory controls that result in limits on our capacity to generate income and we are required, and wish, to operate to a set of objectives that further the purpose of our organisation, not for commercial gain.

We wish to ensure the ACCC understands the issues we believe are essential to an effective access regime.  We believe none of our suggestions in any way affect competitiveness, nor would they cause difficulty to other access seekers.  They would simply allow us to access our entitlement.  These issues are:

· There must be a high degree of certainty and clarity about costs.

· The potential for the costs to be radically altered beyond a margin must be eliminated.

· Costs incurred by material changes to equipment and facilities must be eliminated. In particular, if we have no option but to accept the introduction of site redundancy, our costs potentially double. Changes of this type and scale must be factored outside of the standard access arrangements.

· The cost for access should be limited to a pro-rata of the total maximum of 2/9th of overall multiplex costs.  Any mechanism that does not give that certainty of cost will mean the station will be faced with open ended costs and is not acceptable.

· All risk for any unused capacity should be borne only by the potential beneficiaries of that risk, not by not-for-profit non-shareholding Access Seekers.

Radio Adelaide would also like the ACCC to reconsider the issue of the ensemble wide Electronic Program Guide; we believe it is an issue that should be determined through the Access Agreement.

An ensemble wide EPG will provide the best outcome for consumers and the fairest option for access seekers. We feel the ACCC’s initial position puts a priority on the need of a currently non-existent entity that might tender, at the expense of community broadcasters with a legislated entitlement that may be untenable.  We agree with the CBAA’s assessment and case. 

In closing, we emphasise that if the Access Agreement is to proceed with only the minor adjustments sought by the ACCC in its draft decision, Radio Adelaide will be unable to seek access and also act consistently with good governance principles. 

So the Access Agreement, as it stands, would serve to hinder access and greatly restrict the end benefit to consumers.

We trust you will take our views into account.

Yours sincerely,

Deborah Welch

Station Manager
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