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1. Overview

The Australian Competition and Consumer Commission is an independent statutory body
responsible for competition regulation of telecommunications within Australia. The
Commission’s responsibilities include regulation of access to telecommunication services
declared by it and enforcement of the telecommuni cations-specific anti-competitive conduct
provisions, under parts XIB and XIC of the Trade Practices Act 1974 (the Act).

The Commission also has functions and responsibilities under the Telecommunications Act
1997 (Telecommunications Act), including the power to direct its co-regulator, the Australian
Communications Authority (ACA), to mandate number portability, the power to make facilities
access codes and the responsibility for enforcing the international rules of conduct. Further, the
Commission has responsibilities under the Telecommunications (Consumer Protection and
Service Sandards) Act 1999 in relation to Telstra’ s compliance with the price control
arrangements.

The Commission carries out these responsibilities, where possible, by encouraging
self-regulatory processes. Thisis consistent with the general policy guiding the tele-
communications regulatory provisions as provided in s. 4 of the Telecommunications Act.
However, where intractabl e disagreements arise or anti-competitive conduct occurs, the
Commission will seek to use its regulatory powers efficiently and effectively.

The Commission currently has three annual telecommunications reporting requirements under
the Act. Theseare:

m sub-section 151CL (1) of the Act requires the Commission to review and report each
financial year on competitive safeguards within the Australian telecommunications
industry;

B paragraph 151CM(1)(a) of the Act requires the Commission to monitor and report each
financial year on charges paid by consumers for telecommunications services; and

m paragraph 151CM(1)(b) of the Act requires the Commission to report each financial year
on Telstra' s compliance with the price control arrangements.

This report combines the Commission’ s reporting requirements for the 1999-2000 financial
year on competitive safeguards and Telstra' s compliance with the price control arrangements.
The Commission has decided to bring these reports together to facilitate the Government’s
and Parliament’ s consideration of telecommunication matters.

The Commission notes that in the 2000-2001 financial year it intends to provide areport that
also incorporates its reporting requirements on telecommunications charges.



1.1 The 1999-2000 financial year for the Commission

The 1999-2000 financial year was the liberalised telecommunications industry’ s third year in
Australiaand proved to be a challenging year for industry participants and the Commission.

During the 1999-2000 financia year the Commission experienced an increase in the number
of complaints and queries on telecommuni cations specific anti-competitive conduct and
consumer protection issues. This may be aresult of a heightened awareness of the
Commission’s role in the telecommunications industry (partially due to the Commission’s
increased public profile through its GST related activities) but also because carriers and
carriage service providers (CSPs) are increasingly focused on attracting subscribersto build
market share. Thisisevidenced by the Commission’s investigations into offers of free access
to the Internet and slamming.

In addition to investigating market behaviour, the Commission continued to establish key
preconditions designed to promote a competitive environment. The Commission’s decision
to declare local telecommunication services and the development of pricing principles for
declared services were key activitiesin this respect. It is recognised that there are still
significant access related issues which need to be addressed to deliver the benefits of
competition to end-users. In particular, the Commission must finalise the pricing principles
and associated access disputesit is arbitrating and finalise or commence considerations about
varying or revoking declarations for particular services.

The Commission was also involved in other matters for which it has responsibility under the
Telecommunications Act, such as number portability. The Commission’s primary rolein
relation to number portability isto issue directions to the ACA. However, it has aso had
continued involvement in the implementation processes surrounding number portability
through various Australian Communications Industry Forum (ACIF) processes and ACA
liaison.

111 Anti-competitive conduct and consumer safeguard activities during the
19992000 financial year

Legidative changes

During the 1999-2000 financial year the Government introduced amendmentsto part XIB of
the Act which changed the previous competition notice regime. These changes arose partly
because the Commission was concerned that the regime did not facilitate prompt action.

A two-part competition notice regime was therefore established to enable the Commission
to respond to contraventions of the competition rule more expeditiously. The regime aso
provides a more timely mechanism to facilitate court action, thereby providing awarning
signal to the notice recipient that it should cease the conduct.

In the 19992000 financial year the Commission did not issue any competition notices under
the new regime. However, in August 1999 it issued revised guidelines (under s. 151AP of
the Act) detailing the factors it would consider in determining whether to issue a competition

2



notice under the new regime. In particular, the guidelines explain the policy goals of the
Commission in its consideration of whether to issue competition notices. At the sametime
the Commission also released an accompanying information paper.

The specific details about the |egidlative changes to the competition notice regime and
associated release of the guidelines are provided in section 2.1.1.

Anti-competitive conduct

During the 19992000 financial year the Commission experienced a general increase in the
number of anti-competitive conduct complaints. Over this period it continued and initiated five
major investigations into potential anti-competitive conduct by telecommunications carriers or
CSPs. These investigations involved the following matters:

m Telstra s customer transfer (commercial churn) systems;

m the provision of services connecting Telstra’'s PSTN network with other networks
(the switchports investigation);

B accessto Telstra s exchanges following the release of its ADSL services,
B Internet peering arrangements; and

B Internet domain names.

In February 2000 the Commission and Telstra reached an agreement for the settlement of the
commercial churn litigation, an investigation that began in November 1997.

The specific details of these investigations are outlined in section 2.2 of this report.

Consumer safeguards

The Commission also experienced a significant increase in the number of complaints on
consumer protection issues. Asaresult, three major investigations were conducted during
the 1999-2000 financial year. Theseinvestigations involved the following matters:

m offersof free accessto the Internet (the GoConnect investigation);

m acceptable user policies (i.e. policiesthat are put in place to terminate services to end-users
who they believe are taking advantage of certain product offerings); and

m slamming (the unauthorised churning of end-users from one carrier to ancther).

Details of these investigations are outlined in section 3 of this report.



112 I nformation-gathering activities during the 1999-2000 financial year

Tariff filing

During the 1999-2000 financia year the Commission continued to receive weekly and monthly
tariff filing information from Telstra, as well as briefings on significant changesto Telstra's
standard form of agreement. The Commission used this information to assist in its assessment
of market behaviour (particularly where there were concerns about anti-competitive conduct)
and to respond to consumer queries and complaints regarding Telstra sretail activities.

Details on tariff filing are outlined in section 4.1 of this report.

Record keeping rules

During the 1999-2000 financia year the Commission continued to develop and refine the
written instrument that will bring into effect the new regulatory accounting framework using
the record keeping rules (RKRs). Thiswork was largely based on the final report provided
to the Commission by Arthur Andersen in December 2000. The Arthur Andersen report
recommended RKRs that would require telecommunications carriers to provide information
using fully distributed costing and according to detailed all ocation methodol ogies against
specified telecommunication services. Importantly, the report also recommended horizontal
and vertical separation of information, such that detailed cost and revenue breakdowns at the
retail and wholesale levels would be reported.

Details on record keeping rules are outlined in section 4.2 of this report.

113 Accessrelated activities during the 1999-2000 financial year

Public inquiriesinto declaration and exemption applications

During the 1999-2000 financia year the Commission initiated or finalised public inquiries
into whether it would be in the long-term interests of end-users (LTIE) of telecommunication
services to declare several services. It determined that it wasin the LTIE to declare severa
local telecommunications services and the anal ogue-specific subscription television broadband
carriage services. However, it also determined that it would not be in the LTIE to declare the
|ong-distance mobile originating service and technology-neutral subscription television
broadband carriage services. The Commission also commenced a public inquiry into whether
to vary the declaration relating to intercapital transmission capacity.

Details of these inquiries are contained in section 5.3 of this report.

During the 19992000 financial year the Commission also received an exemption application
in relation to the local carriage service. Telstra submitted that it should be exempt from its
obligations to supply the local carriage service to its competitorsin the CBD areas of
Melbourne, Sydney, Brisbane, Adelaide and Perth.

Details on the process associated with the Commission’s consideration of the exemption
application are outlined in section 5.4 of this report.



Access undertakings

During the 1999-2000 financial year Telstra submitted a new access undertaking relating to
the domestic PSTN originating and terminating services (the declared PSTN services). This
followed the Commission’s decision to reject Telstra' s earlier undertaking.

In the new undertaking Telstra proposed a headline (i.e. average) rate of 2.3 cents per minute
for the declared PSTN servicesin the 1999-2000 financial year and 2 cents per minutein
2000-2001. Telstra did not include non-price terms and conditions in the undertaking. Shortly
after the end of the reporting period, the Commission decided to reject Telstra s new access
undertaking.

Details on the assessment of Telstra s undertaking are outlined in section 5.6 of this report.

Access disputes and pricing principles

At the end of the 19992000 financial year atotal of 24 access disputes had been notified to the
Commission (including completed and withdrawn disputes). Most notifications are generally
lodged with the Commission because the parties are unable to agree about the price of access
to declared services.

The high number of access disputes has been of some concern to the Commission and it has
received far more notifications than was ever envisaged when the part X1C provisions of the
Act were introduced. However, it is expected that the negotiation/arbitration model will
become more effective as competition increases and as the Commission finalises its core work
on access pricing — which will provide further guidance to industry on appropriate pricing
benchmarks.

During the 19992000 financial year the Commission initiated the development of pricing
principles for anumber of services:

®  mobile number portability;

m the unconditioned local loop service;

m thelocal carriage service;

m the domestic GSM originating and terminating access services,; and

m the declared PSTN services supplied by non-dominant or smaller fixed networks.

The Commission has endeavoured to arbitrate access disputes as speedily as possible. It notes
that in many cases the complexity of the issuesit faces, combined with resource limitations, has
meant that some access disputes have been active for considerable periods of time. During the
19992000 financial year it made three interim determinations on the access disputes regarding
the declared PSTN services, two interim determinations regarding the digital data access
service, one interim determination regarding the local carriage service and afinal determination
regarding a routing option for local number portability. In addition, access seekers withdrew
two access disputes and a further three were suspended pending possible withdrawal. A list of
the arbitrations and their status at the end of the 1999-2000 financial year is provided in section
5.7 of thisreport.



114 The Commission’s activities under the Telecommunications Act during the
19992000 financial year

Number portability

During the 1999-2000 financial year the Commission directed the ACA to amend the
Telecommunications Numbering Plan 1997 (the Numbering Plan) to provide for mobile
number portability (MNP). The direction also contained amendments to the 1997 direction
regarding the processes for dealing with number portability exemption applications.

During the 19992000 financial year the Commission also commenced an examination of
whether mandating number portability for national rate and premium rate number services
would beintheLTIE.

The Commission also finalised an access dispute in relation to a routing option for local
number portability.

Details on the Commission’s responsibilities and associated activities regarding number
portability issues are outlined in section 6 of this report.

Electronic addressing, facilities access code and international rules of conduct

During the 19992000 financial year the Commission finalised afacilities access code
following extensive public consultation. The code sets out the conditions of access which
carriers have to comply with regarding the provision of access to eligible telecommunications
facilities. Details of the facilities access code are provided in section 7.2 of this report.

The Commission did not issue a direction to the ACA on electronic addressing nor did it
conduct any investigations about international rules of conduct in the 1999-2000 financial year.

115 Telstra’s compliance with theretail price control arrangements

In September 2000 Telstra provided the Commission with information about its compliance
with the price cap arrangements as set out in the Telstra Carrier Charges — Price Control
Arrangements, Notification and Disallowance Determination No.1 of 1999.

Having assessed the information, the Commission is satisfied that Telstra has complied with
the price control arrangements for the 1999-2000 financial year. The price-cap of CPI-5.5 per
cent for the first basket of services and the price sub-caps of CPI-0 per cent for the second and
third baskets and CPI-1 per cent for the fourth basket have been satisfied. Telstrahas also
complied with the metropolitan/non-metropolitan pricing parity requirement for residential,
charity and business customers.

Details on Telstra’ s compliance are provided in section 9 of this report.



1.2 L ooking forward

The telecommunications industry has changed significantly since July 1997 due to the effect
of competition in many areas and the introduction of new technologies and services. These
developments have been visible to end-users, particularly through reductions in retail prices
and greater service offerings. There has been an unprecedented expansion of infrastructure,
fixed and wireless; particularly, but by no means exclusively, within and between cities.
The investment going into the telecommunications industry and related industries, such as
the Internet, is now amajor stimulus to the economy.

Another important development is convergence, whereby converging technologies and services
enable new services to be offered from traditional platforms and traditional servicesto be
offered from non-traditional platforms. The delivery of telephone services via the Internet,

or datacasting services from broadcast networks are some examples of convergence. An
implication of convergenceis that the types of market structures and conduct observed are
likely to change.

Asaresult of these changes, the nature of the regulatory task is changing. The competition
issues are different in an environment in which competition is becoming more established.
The focusis shifting at several levels.

Firstly, the focusis moving away from ensuring access to essential infrastructure (through
declaration of services) towards ensuring that the terms and conditions of that access are
reasonable.

With anumber of services already declared, infrastructure deployment continuing, and
aternative technology platforms capable of offering data and higher value services aswell as
voice services, new infrastructure bottlenecks are less likely to arise in the future. In addition,
the anticipated growth in datatraffic is likely to provide opportunity for new entry into data
and other more traditional telephony markets.

For the Commission this means that decisions to regulate further services are likely to become
asmaller part of itswork. Indeed, the Commission is examining whether the existing level of
regulation is appropriate for some services. For example, it is conducting a public inquiry into
whether the declaration relating to intercapital transmission capacity should be varied and is
assessing an exemption application on the local carriage service.

With further infrastructure deployment and new entry, interconnection arrangements are
becoming more complex with individual carriers now having to deal with more carriers than
before to ensure any-to-any connectivity. Asaresult thereislikely to be anincreasein the
number and complexity of intercarrier negotiations related to wholesale interconnection.

The Commission would like to think that these negotiations will be conducted largely on a
commercial basis and will be encouraging such an outcome, but notes the possibility of further
access dispute notifications being lodged.



Another important shift of focusis likely to be from price to non-price terms and conditions.
Non-price terms and conditions of access are increasingly influencing the ability of new
entrants to offer services in competition with incumbent operators.

Ensuring non-discriminatory access to operational support systemswill be a particular priority
for the Commission as the wholesale market devel ops further. For example, it will work
closely with the Australian Communications Industry Forum (ACIF) on itsinitiative known
as telecommunications on-line initiative (ToLI). It will also beincreasingly involved in
investigations, such as that conducted during the 1999-2000 financial year into accessto
Telstra' s exchanges following the introduction of ADSL services. Thelevel of regulatory
intervention in this areawill be dependent on the speed and success of industry initiatives.

A further shift of focusis that the more traditional telecommunications services, such as
ordinary voice calls, are increasingly being bundled with data and higher value services.
Cross-product bundling, such astelevision and telephony, or telephony and Internet services,
alows carriers, who want to build high-value business, to achieve a competitive edge.
However, it also raises competition issues related to the ability of end-users to purchase only
part of the bundle. Bundling may also involve the sharing of costs across a number of voice
and data services and has implications for the way the Commission regul ates and monitors
prices.

A final example of the shift in focus is the movement from entry into the market to merger
and acquisition activity within markets. Merger activity is apparently increasing as the
telecommunications industry globalises and as markets and technologies converge. Mergers
enable firms to take advantage of changing economies of scope and scale and to leverage their
existing services and end-users into new markets.

Only when a proposed merger is likely to result in a substantial lessening of competition, or
prevent or hinder it, will it raise concerns for the Commission. Thisis more likely to be the
case when the firms in question operate in the same market and hold substantial market shares
or have the potential to develop them. Thiswas the case in the proposed Cable & Wireless
Optus-AAPT merger. Itismuch lesslikely to be the case when the firms operate in different
markets, or when one of them isasmall player. Thiswas the casein the Telecom New
Zealand-AAPT merger.



2. Anti-competitive conduct provisions

This section of the report examines amendments to the telecommuni cations-specific
anti-competitive provisions of the Act and the investigations the Commission undertook into
potential breaches of these provisions during the 1999-2000 financial year.

Part XIB provisions of the Act specifically address anti-competitive conduct in the
telecommunications industry. These provisions were introduced because the Government
considered that Telstra’'s market power and scope to engage in anti-competitive conduct, as
well as the dynamic nature of the industry, would not allow the part IV provisions of the Act
to sufficiently constrain possible anti-competitive conduct. The telecommunications-specific
provisions were intended to supplement the general anti-competitive conduct provisions
(part 1V of the Act) by increasing the Commission’s ability to respond swiftly to
anti-competitive conduct.

2.1 Anti-competitive conduct

The part XIB provisions of the Act prohibit a carrier or CSP from engaging in anti-competitive
conduct — a prohibition known as the competition rule. Section 151AJ of the Act sets out the
two circumstances under which a carrier or a CSP contravenes the competition rule.

Thefirst circumstance is where a carrier or CSP takes advantage of a substantial degree of
power in a telecommunications market with the effect, or likely effect, of substantially
|essening competition in that, or any other, telecommunications market. An examination of
the purpose for which the conduct is being engaged is not required under the competition rule,
asit isfor the general misuse of market power provisions of the Act (s. 46 of the Act).

The second circumstance of a breach of the competition rule is where a carrier or CSP engages
in conduct relating to a telecommunications market that contravenes the anti-competitive
conduct provisionsin part IV of the Act. In particular:

m s 45— contracts, arrangements or understandings that restrict dealings or affect
competition;

m s 45B — covenants affecting competition;
m s 46 — misuse of market power;
m s 47 — exclusive dealing; or

m s 48 — resale price maintenance.



211 Competition notices

Under part XIB of the Act, the Commission may issue competition notices in response to
alleged anti-competitive conduct. In the 19992000 financia year the Government introduced
amendments to the competition notice regime, partly because the Commission was concerned
that the process did not facilitate prompt action.

To address these concerns, the ... amendments establish atwo part competition
notice regime. Part A competition notices will allow the Commission to more
quickly identify conduct it considersisin contravention of the competition rule,
open the gate for court action against the conduct and thereby warn the notice
recipient that it considers the recipient should cease the conduct. Part B
competition notices will enable the Commission to give particulars of conduct or a
defined kind of conduct under a Part A notice, enabling the Commission to provide
the detailed, particularised information required for primafacie evidence purposes
for usein its own court action or court actions mounted by third parties.

Under the new regime the Commission has a discretion to issue part A and part B competition
notices. When exercising this discretion it must have regard to any guidelines issued under

s. 151AP(2). The guidelinesidentify matters the Commission must take into account when
deciding whether to issue a competition notice, although it must also have regard to any other
relevant matters. The guidelines are therefore not exhaustive.

In August 1999 the Commission issued guidelines under s. 151AP of the Act. The guidelines
explain the policy goals the Commission considers relevant to its decision of whether to issue
apart A or part B competition notice. These policy goals will guide the Commissionin
deciding whether a competition notice is the most appropriate response to anti-competitive
conduct. The Commission considers that in many investigations of anti-competitive conduct
where it has areason to believe that the carrier or CSP has engaged, or is engaging, in a
contravention of the competition rule, the issuing of a competition notice will be an appropriate
and positive step to achieving those policy goals. However, there may be some circumstances
where other responses might lead to a more effective or appropriate outcome than issuing
acompetition notice.

Part A competition notices

The Commission may issue a part A competition notice where it has reason to believe that

the carrier or CSP concerned has engaged, or is engaging, in an instance of anti-competitive
conduct, or at least one instance of anti-competitive conduct of the kind described in the notice.
In contrast with the previous competition notice regime, a part A competition notice does not
congtitute prima facie evidence of the mattersin the notice.

Onreceiving apart A competition notice the Commission would expect that the carrier or CSP
would cease to engage in the conduct detailed in the notice. Where the carrier or CSP
contravenes the competition rule by engaging in the conduct detailed in the notice, the
Commission has avariety of options. For example, it may seek orders for, and commence
proceedings to recover, pecuniary penalties of up to $10 million and $1 million per day that
the conduct continues.
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Part A competition notices allow the Commission to respond to conduct it considersisin
contravention of the competition rule more quickly than under the previous regime. The degree
of certainty with which the contravention must be established to issue a competition noticeis
less than under the previous legislation. Specifically, the part A competition notice must
describe atype of anti-competitive conduct rather than a specific instance of anti-competitive
conduct. Under the previous regime it was a requirement that the notice contain descriptions
of the particular instances of anti-competitive conduct. In such a case a carrier or CSP that had
been served with a notice could effectively avoid the operation of the notice by varying its
conduct to the extent that it fell outside the scope of the conduct particularised in the notice.
Part A competition notices also provide a mechanism to deter possible court action and
expedite outcomes by providing awarning signal to the notice recipient that it should cease
the conduct.

During the 1999-2000 financial year the Commission did not issue any part A competition
notices.

Advisory notices

If apart A competition noticeisin forcein relation to acarrier or CSP, the Commission may
issue a written advisory notice advising the notice recipient of the action it should take, or
consider taking, to ensure that it does not engage, or continue to engage, in the kind of conduct
dealt with in the part A notice.

An advisory notice is not legally binding. In issuing such a notice the Commission isonly
offering advice to the recipient on how it can change its conduct to avoid contravening the Act.
However, it is open to a court to have regard to an advisory notice when determining the orders
against a carrier or CSP found to have contravened the Act.

During the 19992000 financial year the Commission did not issue any advisory notices.

Part B competition notices

Part B competition notices are optional notices which the Commission can issue to assist the
proof of a contravention of the competition rule. A part B competition notice statesthat a
specified carrier or CSP has contravened, or is contravening, the competition rule and sets out
particulars of the contravention.

Once issued, a part B competition notice is prima facie evidence of the matters set out in the
notice (i.e. the facts comprising the particulars of the contravention) in any proceedings under,
or arising out of, part XIB of the Act. It does not conclusively establish that a carrier or CSP
has engaged in anti-competitive conduct, which is a matter to be determined by the court.

During the 1999-2000 financia year the Commission did not issue any part B competition
notices.
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212 Exemption orders

A carrier or CSP proposing to engage in conduct which may breach the competition rule may
apply to the Commission for an exemption order. The Commission may grant an exemption
order where it is satisfied that:

m the resultant public benefit outweighs any public detriment of lessened competition; or

m the conduct will not breach the competition rule.

Conduct, which is the subject of an exemption order, will not be anti-competitive conduct for
the purpose of the competition rule.

No exemption order applications were received during the 1999-2000 financia year.

2.2 I nvestigations under the anti-competitive conduct
provisions

The Commission experienced a general increase in the number of anti-competitive conduct
complaints received during the 1999-2000 financial year. Over the financial year the
Commission undertook five major investigations into possible contravention of the anti-
competitive conduct provisions. Details of the specific investigations are outlined below.

221 Commercial churn

In February 2000 the Commission and Telstra reached an agreement for settlement of the
commercial churn litigation. The litigation originated as aresult of a number of complaints
from industry concerning the terms and conditions of the customer transfer process (known as
the churn service) that Telstrarequired its competitors to adopt when consumers changed their
local call provider. Complaints were also received concerning the way in which the churn
service had been introduced. It was aleged that Telstrahad unilaterally imposed this service,
had not consulted with industry and had refused to negotiate on the transfer conditions.

Following investigation of complaints the Commission’s concerns centered on:
m thetransfer conditions relating to transfer fees;

m thenew local call provider inheriting pre-transfer debt owed to Telstra;

m the use of acomplex standard transfer authority form;

m the rejection of transfer applications and the imposition of multiple transfer rejection fees;
and

m thetimetaken by Telstrato process transfer requests.

Of particular concern was the pre-transfer debt that service providers inherited unless they paid
Telstraafee of $30 per transferred service. This, combined with other transfer conditions,
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made local call resale unprofitable and affected fixed local telephony competition. As
end-users have generally preferred one bill for their telecommunication services, competition
for long-distance end-users was al so affected as potential long-distance suppliers would be
subject to the churn conduct when providing the local call component of the ‘one bill” service.

The terms of the settlement provided that Telstrawould pay $4.5 million to afund to be called
the ‘on-line fund’. Thisfund isto be administered by the Commission and in June and July
2000 the Commission canvassed industry views as to the most appropriate use of the on-line
fund. Inlight of the submissions received, the Commission has decided to make an initial
disbursement to an ACIF initiative known asthe ToLl. The payment will be used by the ToL|
to progress project scoping activities and will utilise the services of consultants. Future
disbursements will be based on the outcomes achieved from thisinitial funding.

Part of the funded work being carried out for the ToLI is developing an electronic information
gathering and reporting process which will capture information from the various operations
support systems and other sources generated by carriers and CSPs. Aside from efficiencies that
arelikely to flow from automation of these intercarrier processes, it will also assist the capture
of information that will enable the Commission to discharge its functionsin relation to declared
services and make the information accessible to other regulators and the industry more
generaly.

222 Switchports

In early 2000 the Commission investigated complaints that Telstra had engaged in
anti-competitive conduct by inadequately provisioning services connecting Telstra s declared
PSTN services with other telephone networks.

The Commission’ sinvestigations revea ed that when allocating interconnection capacity to its
competitors, Telstrawas responding to significant increases in requests for interconnection that
were above itsindustry forecasts. These unusually large increases for interconnection capacity
were mainly due to increases in dial-up Internet service provider (ISP) traffic and from ISP
traffic migrating from integrated services digital network (I1SDN) services onto Telstra’s
cheaper fixed line options.

Notwithstanding the reason for potential inadequate provisioning, the investigation into
Telstra' s supply of switchports (which enable interconnection with other networks) has
demonstrated to the Commission that there is alack of transparency and clarity for wholesale
customers in Telstra’ s forecasting, ordering and provisioning processes. Thisis particularly
relevant in cases where there is constrained capacity and in turn raises serious competition
concerns.

The Commission decided that it did not have reason to believe that Telstra had contravened the
competition rule, asisrequired under part X1B of the Act. However, due to the importance of
efficient allocation of interconnect capacity in relation to network planning, the Commission
requested Telstra to establish new methods and processes for providing interconnection
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services. These changesincluded transparent, consultative processes to deal with forecasting,
ordering and provisioning where there is likely to be constrained capacity. The Commission
considers that the provision of switchports and other wholesal e services, which enable the
supply of declared and other wholesale services, is an important issue relevant to ensuring

a competitive environment.

223 Unconditioned local loop service

In July 1999 the Commission declared the unconditioned local loop service asit considered
declaration was likely to promote competition in the marketsin which local telephony services
and high bandwidth carriage services are supplied (section 5.3.1 provides further details).
Declaration of the unconditioned local 1oop service provides carriers and CSPs with the
opportunity to deliver competitive XDSL servicesto end-users. The xDSL servicesare a
‘family’ of digital subscriber line services that use compression technologies to transmit
high-speed data and voice signals along standard copper wire. Declaration therefore provides
agreater opportunity for other carriers and CSPs to bring innovative Internet, multimedia and
data services to the market.

Telstralaunched its retail asymmetrical digital subscriber line (ADSL) product in the
post-reporting period (ADSL services provide a dedicated line from customer premises

to anetwork exchange that can provide access speed of over 1.5 Mbits per second). Leading
up to the launch the Commission closely monitored Telstra s roll-out of the services that
would allow competitors to also provide xDSL services using the unconditioned local loop
service. For instance, the Commission had received several complaints from CSPs seeking
access to Telstra' s exchanges to deploy equipment allowing for the provision of ADSL
services. The Commission did not take any action before the release of Telstra sADSL
products because the evidence suggested that some CSPs had been slow in lodging orders
with Telstraand others had not completed preparing their own networks for these services.

In July 1999 amendments were made to the Act which included the insertion of s. 152BBA.
This section provides that, if requested by either party to a negotiation about the terms and
conditions on which access to a declared service will be provided, the Commission can direct
the negotiating partiesin the conduct of the negotiation. Further details on such directions are
provided in section 5.5 of thisreport. The Commission issued as. 152BBA noticein relation
to negotiations surrounding access to the unconditioned local loop service. Subsequently, the
parties involved reached a commercial resolution on access to exchanges.

224 I nternet peering

Between July 1997 and April 1998 the Commission conducted an investigation into various
industry complaints that Telstra was taking advantage of its market power to affect competition
between |SPs, including itself. The investigation resulted in the Commission issuing two
competition notices to Telstra under part XIB of the Act in May and June 1998.
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The Commission alleged that Telstrawas contravening the competition rule by charging other
Internet access providers (IAPs) for national Internet backbone provider services provided by
Telstra, but refusing to pay for similar services it received from other |APs. In essence,
backbone provider services are intermediary network transit services linking two or more
networks.

The common thread in these complaints was their reference to alack of reciprocal
interconnection arrangements. The Commission was responsible for investigating these
complaints under the Act, but also recognised that industry-based resolution is often preferable
to aregulated outcome.

In February 2000 the Commission announced its intention to promote the development of an
Internet interconnection model suited to Australian conditions. The model will identify a set of
principlesthat will assist the industry in negotiating commercial arrangements governing the
exchange of data, whose transmission is controlled by the TCP/IP suite of Internet protocols.

The first step in the process was to consolidate the Commission’sinitial position through the
development of adiscussion paper. The paper aimed to encourage industry to develop a
sustainable Internet interconnection model to guide commercia negotiation of interconnection
arrangements. The discussion paper, Internet interconnection: factors affecting commercial
arrangements between network operatorsin Australia, was released in February 2000.

It canvassed the issues and factors that, in the opinion of the Commission, are relevant to the
interconnection of Internet networks.

The Commission sought comments from interested parties, including a number of overseas
regulators and carriers, on the issues and questions discussed in the paper. Consideration of the
issues was continuing at the end of the 1999-2000 financia year.

225 Internet domain names

In response to complaints concerning anti-competitive practices received during April 2000,
the Commission investigated the arrangements under which Internet domain names are issued
and acquired in Australia. Allegations were raised about the barriers to entry faced by potential
registrars of domain names, such as | SPs.

The historical development of the Internet meant that the issuing of second level domain names
within the .au space (such as .gov.au, .com.au and .net.au) had been delegated to specific
Australian individuals under what amounts to a monopoly arrangement. To promote increased
competition in the supply of domain name services, an industry body, the .au Domain
Administration Advisory Panel (auDA), has been established. Asaresult, the Commission
considered that no enforcement action was appropriate pending the outcome of any framework
established by auDA to promote the competitive supply of second level domain names. Further
details on the panel are provided in section 8.4 of thisreport.
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3. Consumer safeguards provisions

This section of the report details the major investigations undertaken by the Commission
involving potential breaches of the consumer protection provisionsin part V of the Act which
are specifically related to telecommunications. The Act does not have consumer protection
provisions that are specific to telecommunications.

The Commission experienced a significant increase in the number of consumer protection
complaints specifically related to telecommunications during the 1999-2000 financial year.
These totalled approximately 820. Over the financial year the Commission undertook three
major investigations into possible contravention of the consumer protection provisions. Details
of these investigations are outlined below.

31 Misleading advertising

In April and May 2000, after receiving numerous complaints from consumers, the Commission
investigated GoConnect — an | SP that promoted a service offering free access to the Internet.

GoConnect promotional material advertised its service Australia-wide and made
representations that, once registered, consumers could have free Internet access and ‘ endless
free Internet time’. GoConnect also represented that it would be launching a full access service
to all registered members from March 2000. The Commission received complaints from
consumers that had registered with GoConnect for Internet access but had not been offered
aconnection. The Commission was of the view that consumers viewing GoConnect’s
advertisements and website would have been entitled to think that once they had registered
with GoConnect, their Internet service would be activated immediately when in fact
GoConnect did not have the capacity to provide this service.

The Commission’ sinvestigations revealed that although more than 300 000 consumers across
Australia registered with GoConnect expecting to take advantage of the free Internet service
from January 2000, less than 5 per cent of these end-users had been offered connections

to the Internet by GoConnect. Furthermore, GoConnect could not predict the availability of
its service to subscribers beyond the 60 000 connections it expected by 1 June 2000 with any
certainty. Further investigations revealed that subscribers were currently only being offered
connections in Melbourne, Sydney and Brisbane, and that this situation was unlikely to change
before the end of 2000.

The matter was resolved when GoConnect provided an undertaking (under s. 87B of the Act)
to the Commission that it would amend its advertising and website, and conduct a mail-out

to al members. Thiswas to ensure that consumers were made aware of the current availability
of GoConnect’s services, realistic projections about future availability of its service and the
possiblity of delays of several months for the majority of consumer connections.
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3.2 Acceptable user policies

In June 2000 the Commission investigated the operation of several acceptable user policies
which have been used by ISPsto limit or even withdraw services if they believe aconsumer is
taking advantage of an ‘unlimited’ or ‘free offer’. While the Commission recognises the need
for such policies to deter abuse in network industries, it was particularly concerned about the
policies being adopted by a number of carriers and CSPs.

The use of these policies can be of concern because they do not provide certainty to the
consumer contracting for the services. Due to this uncertainty, consumers are unable

to compare similar offerings by various competitors. The Commission has received a

number of complaints from consumers about acceptable user policies and will continue to
monitor the use of such policies. 1n one case investigated by the Commission, Optus Internet
and Excite@Home Australia, who jointly provide Optus@Home residential cable Internet
services, provided the Commission with an undertaking (under s. 87B of the Act) and withdrew
advertisements that referred to ‘unlimited’ Internet access.

3.3 Slamming

During the latter part of the 1999-2000 financial year the Commission commenced formal
investigations into the practice by carriers and CSPs of ‘slamming’ — the unauthorised
churning of end-users from one telecommunications provider to another. The Commission
remains concerned about the continuing number of complaints about slamming and it is
anticipated that thiswill be a considerable focus of consumer protection enforcement work
in the 2000-2001 financial year.
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4, Tariff filing and record keeping rules

This section of the report outlines the tariff filing and RKR provisions of the Act, including
the development of the new regulatory accounting framework that captures financial
information for specified carriage services.

The Commission has specific information-gathering powers relevant to performing its
functions or exercising its powers under parts XI1B or XIC of the Act (in addition to the
Commission’s general powers to obtain information under s. 155 of the Act). These powers
alow it to examine the pricing conduct of carriers and CSPs where there are concerns about
anti-competitive conduct, or for use in determining appropriate access prices. They enable
the Commission to be aware of market behaviour within the telecommunications industry and
devel op appropriate regulatory responses.

4.1 Tariff filing

The Commission’ s tariff filing powers can be divided into two distinct parts:
m genera telecommunications tariff filing (division 4 of part X1B); and

m Testra-specific tariff filing (division 5 of part XIB).

411 Tariff filing directions under division 4 of part XIB

Where the Commission is satisfied that a carrier or CSP has a substantial degree of power in
atelecommunications market, it may direct the carrier or CSP under division 4 of part XIB to
provide the Commission certain information on charges for specified carriage services and/or
ancillary goods or services (including goods or services for use in connection with a carriage
service) or information on its intentions regarding those goods or services.

In the 19992000 financial year the Commission did not issue any tariff filing directions under
thisdivision.

4.1.2 Tariff filing by Telstra under division 5 of part XI1B

Telstrais required under division 5 of part XIB of the Act to file information for all charges
relating to its basic carriage services (BCS) with the Commission. These are services that
alow for communication between two or more distinct places, and which are supplied by
means of fixed line or satellite based facilities. They do not include supply of customer
equipment.

Telstrais specifically required to provide the Commission with a written statement setting out

such information about Telstra' s proposed pricing changes as the Commission requires at least
seven days before imposing, varying or ceasing to impose a charge on BCS. The Commission
may shorten the seven-day period or exempt a charge for a specified BCS from filing.
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A strict interpretation of this requirement would require Telstrato provide complete details
about charges for all BCS, both standard and individualised (non-standard), along with all
variations that are made to the charges. However, provision of this information was seen

as being administratively burdensome for both Telstra and the Commission. Accordingly,

a streamlined process was developed by identifying the relevant BCS and charging information
which would assist the Commission in detecting potential anti-competitive behaviour.

In this regard an agreement was developed in June 1998 between the Commission and Telstra
that required the provision of relevant information for certain BCS while not causing practical
and resource difficulties. It aso met the fundamental objectives of division 5.

The agreement consists of the following elements.

m Testraisto provideits standard form of agreement on aweekly basis, along with alist of
al amendments (additions, variations and withdrawals) that have taken place during that
week.

In the 19992000 financial year the Commission continued to use thisinformation
to remain informed of the variety of BCS offered by Telstra and associated charges.

B Telstraisto provide amonthly summary report of any non-standard form of agreements
that it entered into for that calendar month.

In the 19992000 financial year the Commission continued to review the monthly
summary reports. On the basis of one monthly report the Commission initiated
considerations on Telstra' s deep discounting for certain non-standard form of agreement
customers, for longer contract periods (i.e. a market foreclosure issue).

m Telstraisto provide briefing to the Commission where it has introduced, varied or
withdrawn an offering for a BCS and considers that change to be significant.

In May 2000 Telstra briefed the Commission on significant changes to its standard form
of agreement for the public mobile telecommunications services. These changesinvolved
are-balancing exercise to simplify arange of old pricing plans.

m The Commission may a so request a briefing to obtain information about any amendments
to Telstra's standard form of agreement or where further detail is required on a non-
standard form of agreement.

B Exemptions exist for particular BCS because of the potential likelihood for anti-competitive
conduct, the information already available to the Commission through the access regime
and the previous tariff filing agreement between Telstraand AUSTEL. Examples of
exempted BCS are services which are declared or which are provided for defence purposes.
The Commission may request a briefing from Telstra for these exempted services.

During the 19992000 financial year Telstra complied with all requirements to provide tariff
filing information to the Commission.
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4.2 Record keeping rules

Under s. 151BU of part XIB of the Act, the Commission has the power to make RKRs by
written instrument and require that carriers and CSPs comply with these rules. The rules may
specify what records are kept, how reports are prepared and when these reports are provided
to the Commission. If the Commission notifies a carrier or CSP that particular RKRs apply
to them, the Commission must give that carrier or CSP a copy of therules.

The Commission cannot require the keeping of records unless they contain information that
isrelevant to the responsibilities of the Commission. For the purpose of s. 151BU of the Act,
these responsibilities include the operation of parts XIB and XIC of the Act (e.g. establishing
if acarrier or CSP is complying with the competition rule).

421 Financial record keeping rules

In 1998 the Commission established the Record Keeping Rules Working Group, comprising
industry representatives and Commission staff. The purpose of the working group was

to develop new financial RKRs to replace the existing financial reporting obligations set out in
the AUSTEL Chart of Accounts and Cost Allocation Manual. Thisworking group developed
abroad conceptual model that separated a carrier’s or CSP' s activities between its wholesale
and retail components and provided relevant financial information on these aspects.

The Commission then engaged Arthur Andersen to recommend an accounting framework that
would capture financial information for all declared services including retail, internal and
external wholesale services, applying the conceptual model developed by the working group.

In April 1999 the Commission released a discussion paper for public comment which outlined
the findings of the Arthur Andersen draft report. The Commission received submissions from
industry in response to the discussion paper in July and August 1999 and in light of these
comments Arthur Andersen submitted afinal report in December 1999. The recommendations
of the final report were similar to the draft report. In summary, the report devel oped:

B areporting architecture specifying the services which carriers and CSPs may be required
to report againgt;

m details of information to be provided for each service, particularly the associated revenues,
costs and capital;

m descriptions of financial statements for each service;
m principlesfor allocation methodologies;
m audit guidelines for ensuring accuracy and appropriateness of information; and

® anoverview of the adjustments needed to convert historical costs to current costs.

The report aso recommended a number of ancillary reports, including reports containing usage
information for major services and for network assets underlying PSTN based services, average
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unit cost models of declared services, supplementary service profit and loss reports and capital
employed reports based on a segmentation of interest to the Commission such as geographic
regions.

After receiving the fina report the Commission decided which recommendations to accept

and undertook the process of developing the draft RKR instrument to implement the new
regime. In the process of drafting the RKR instrument the Commission decided to accept most
of the Arthur Andersen final report but, importantly, some of the ancillary reports were rejected
because the compliance cost was likely to be greater than the benefit they could bring (although
the Commission has |eft open further consideration of ancillary reports). The Commission

also believed that further analysis and discussion was required as to the scope of application

of therule. Development of the draft RKRswas still continuing at the end of the 19992000
financial year.

4.2.2 Non-financial record keeping rules

In November 1999 the Commission released a discussion paper on non-financial RKRs.

The purpose of the paper was to consider the development of non-financial RKRs which would
assist the Commission in safeguarding and promoting competition in the telecommunications
industry. The paper discussed a number of potential areas of the Commission’s work where
non-financial RKRs could be used and concluded that one specific area needed more
information. This areawas about the provision of information showing compliance with

the principle of non-discrimination as set out in the standard access obligations. The paper
proposed using access to operational support systems as the basis on which to develop
performance measures, against which the Commission would be able to assess compliance
with the standard access obligations.

The Commission received submissions from interested parties in December 1999 and January
2000. Inlight of these submissions the Commission decided not to create a similar general
regime for non-financial RKRs as for financial RKRs. Rather, it decided that it would apply
the non-financial RKRs on a case-by-case basis, where this was seen as necessary to fulfill its
regulatory responsibilities. The Commission did conclude, however, that it would generally
be considered appropriate to apply the non-financial RKRs to determine compliance with the
standard access obligations, as opposed to determining compliance with the anti-competitive
conduct provisionsin part XIB of the Act.

In deciding not to impose a pre-determined set of non-financial RKRs, the Commission
was conscious that the ACIF was considering the establishment of an electronic
information-gathering and reporting process that would capture information from the
operations support systems. A more prescriptive approach to developing a framework for
non-financial RKRs was therefore not seen as necessary. As noted in section 2.2.1, such an
eectronic process (known as ToLI) is being established by the ACIF and it is expected that
thiswill override any need for the Commission to create a non-financial RKR regime.
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5. Access to telecommunications
network services

This section of the report details the Commission’s involvement in regulating access to
telecommunications networks, including the declaration of telecommunications services and
arbitrating access disputes. It also describes the process of developing pricing principles for
particular services, which are likely to be used by the Commission to settle access disputes.

Part XIC of the Act establishes the industry-specific access regime for the telecommunications
industry. The primary objective of part XIC isto promote the LTIE, which is determined by
assessing whether an action is likely to achieve the objectives of:

B promoting competition in telecommunications markets;

B achieving any-to-any connectivity (i.e. ensuring communication between users of different
networks); and

m encouraging the economically efficient use of, and investment in, infrastructure.

In administering part X1C the Commission encourages industry participants to negotiate and
settle their own disputes. Consistent with the general policy guiding the telecommunications
regulatory provisions, as provided in s. 4 of the Telecommunications Act, the Commission

a so encourages the industry to implement self-regulatory processes where possible. However,
where intractabl e disagreements arise or anti-competitive conduct occurs, the Commission will
seek to use its regulatory powers efficiently and effectively.

51 Framework for accessto declared services

The part XIC access regime only applies to services which are ‘declared’ or were deemed

to be declared. Deemed services are telecommunications services which were supplied under
pre-existing access agreements before part X1C was introduced on 1 July 1997 and for which
the Commission decided declaration wasin the LTIE.

Declaration is the process of determining whether a service should be brought within the
regulatory net. The two waysin which a service can be declared are:

m through the recommendation of the Telecommunications Access Forum (TAF), which
isan industry body representing the interests of both access providers and seekers of
telecommuni cations carriage services, and which was established to assist in the self-
regulation of the telecommunications industry; or

m after apublicinquiry is held by the Commission.
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The Commission seeks to use the declaration process to devel op the optimal scope for
telecommunications access regulation. This may mean, particularly in the earlier stages of

the access regime, the declaration of new services. However, as competition increases through
the entry of new carriers and CSPs, and greater substitutability between different technologies,
the extent of regulation required may diminish. In thislight, public inquiry processes are
increasingly expected to focus on revoking, or varying existing declarations.

Once a service is declared, the access provider is subject to the standard access obligations.
These require the access provider to provide the service, on request, to the access seeker.

In doing so, the access provider must take all reasonable steps to ensure that the technical and
operational quality of the service is equivalent to that which the access providers provides to
itself. While the terms and conditions of access are not specified in the Act, it does provide
three ways in which they can be determined, namely:

® by commercial negotiation between the access provider and access seeker;
m if commercial negotiations cannot reach an agreed outcome, the Commission, following

notification of an access dispute, determines the access terms and conditionsin
an arbitration between the access seeker and provider of the declared service; and

m the Commission can accept an undertaking by the access provider, which will determine
the terms and conditions of access.

5.2 The Commission’s guide to the declaration provisions

In July 1999 the Commission released a guide to the declaration provisions of part XIC,
Telecommuni cations services —declaration provisions. The guide outlines the Commission’s
approach to particular declaration issues, including the matters that the Commission must
consider and the way in which it will consider them in performing its declaration functions.

The guide outlines the part XIC regime with particular reference to the policy issues
underpinning the regime. It focuses on the issues pertaining to:

B service description — in particular the degree of technical specification reguired; and
m the LTIE — in particular who are the end-users, what are their long-term interests
and applying the test.

The guide a so contains a section dealing with procedural issues, such as the public inquiry
process. This replaces a previous publication, Declaration of telecommunications services:
the public inquiry process, published in July 1997.
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53 Public inquiriesinto declaration of telecommunication
services

During the 19992000 financial year the Commission initiated or finalised public inquiries
into:
m |ocal telecommunications services,

long-distance mobile services;

B transmission services; and

broadcasting access services.

531 L ocal telecommunications servicesinquiry

On 19 March 1998 the Commission commenced a public inquiry into whether to declare,
under part XIC, particular serviceswhich it initially described as ‘local call’ and ‘local
interconnection’ services. These services are essentially inputs used in the supply of
communications services to end-users.

After considering material received during the inquiry, including in response to a technical
advice paper which proposed draft service descriptions for comment, the Commission
developed specifications for four services, each of which it considered to be an eligible service
as defined in sub-s. 152AL (1) of the Act. The services arethe:

m unconditioned local loop service;
m |ocal PSTN originating service;
m |ocal PSTN terminating service; and

m |ocal carriage service.

The Commission released its final report on the declaration of these services, Local
telecommunications services, in July 1999. The findings of the report are detailed below
for each of the service descriptions.

Unconditioned local loop service

The unconditioned local loop service involves the use of unconditioned copper telephone lines
between end-users’ premises and a point at which those lines terminate (usually an exchange
building). Telstrawas (and remains) the only carrier supplying this service. Carriers or CSPs
able to gain accessto this service would be able to connect their own electronic components
and switching equipment to the lines to supply telephony and high bandwidth carriage services
for carrying data (e.g. Internet traffic, video on demand, remote LAN access and interactive
multimedia) directly to end-users.
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The Commission was of the view that declaration was likely to promote competition in the
markets in which local telephony services and high bandwidth carriage services are supplied
to asignificant extent, with consequent benefits to end-users.

The report noted that the market in which high bandwidth carriage services are supplied is
expected to experience significant growth in the foreseeable future. This growth is expected
in both the residential and business segments of the market. By gaining access to the
unconditioned local loop service, carriers and CSPs would be able to provide end-users with
an alternative source of supply for high bandwidth carriage services. These end-users would
no longer be solely reliant on Telstra's choices in terms of service range and timing of
deployment.

The Commission considered that the unconditioned local 1oop service was unlikely to be
supplied to access seekers in the absence of declaration (in a manner which would meet their
demand). The Commission also considered that the costs involved in supplying and charging
for the unconditioned local loop service were likely to be reasonable and that industry
self-regulatory processes could address interference and related issues which may impact upon
the operation of telecommunications networks. Declaration was therefore viewed as being
likely to encourage the economically efficient use of, and economically efficient investment in,
telecommunications infrastructure.

Consequently, declaration of the unconditioned local oop service was seen as being likely
to promote the LTIE of carriage services and services provided by carriage services.

It is noted that since declaring the servicein July 1999 the Commission has been particularly
concerned to ensure the unconditioned local loop service is made available on atimely basis
and on reasonable terms and conditions. To this end the Commission has examined Telstra's
proposed prices for the service and is also closely monitoring its provision and that of
associated ADSL wholesale and retail services.

Local PSTN originating and terminating services

Thelocal PSTN originating and terminating access services involve the carriage of
communications between customer equipment at the end-users' premises and a point on

the local trunk side of the local switch. Carriers or CSPs able to gain access to these services
would be able to interconnect at the local switch, thus unbundling inter-exchange switching
and transmission from the other components of the already declared PSTN services. The
Commission was of the view that carriers and CSPs would be most likely to use the local
PSTN originating and terminating servicesin providing long-distance services.

The report noted that there was alevel of ambiguity about whether the service descriptions

of the already declared PSTN services provide for interconnection at the local exchange level.
However, the Commission was of the view that declaration of the local PSTN originating and
terminating services would provide a mechanism to facilitate interconnection at the local
switch and lower costs for carriers and CSPs.
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It was also noted that declaration would allow carriers and CSPs to reduce their reliance

on Telstra and reduce the quantum of inputs purchased from Telstra. This would be likely

to improve the cost structure of carriers and CSPs and improve conditions for effective
competition in the long-distance telephony market. That said, the report noted that the market
in which long-distance services were supplied had a number of competitors and that declaration
was not expected to enable end-users to gain access to an increased range or choice of services.
Rather, the benefits from declaration were likely to be in the form of lower prices to end-users.

Declaration of the local PSTN originating and terminating services was also viewed as being
likely to improve the contestability of infrastructure for the carriage of calls between switches
and reduce the level of switching required when calls are handed over to an access seeker.
Improving the contestability of infrastructure for the carriage of calls between switches would
also increase the competitive pressure on access providers to supply them in the most efficient
manner. Thiswould be likely to encourage the economically efficient use of, and investment
in, thisinfrastructure.

It was noted that as interconnection in some instances already occurs at the local switch level,
itislikely to be technically feasible to supply and charge for the local PSTN originating

and terminating services. Any negative effectsin terms of the operation or performance

of telecommunications networks could be dealt with on a case-by-case basis through the
provisions of s. 152AT of the Act.

Consequently, declaration of the local PSTN originating and terminating services was viewed
as being likely to promote the LTIE of carriage services and services provided by carriage
services.

Local carriage service

Thelocal carriage service involves the supply of an end-to-end call between two points within
astandard zone. Carriers or CSPs able to gain access to the local carriage service would

be able to provide local callsto end-users (local call resale). In re-supplying the local carriage
service to the end-user the carrier or CSP may seek to ‘value add’ or simply resell.

The report noted that the ability of service providers to compete effectively in the local
telephony market through re-supplying the local carriage serviceislargely influenced by

the terms and conditions on which the local carriage service is supplied. The Commission
considered that the declaration of the local carriage service would constrain the ability of
access providers to influence competition in the local telephony services market. Thisislikely
to promote competition in that market and in the long-distance tel ephony services market
where local telephony services are bundled with long-distance calls for end-users who prefer
to acquire those services from asingle provider.

It was noted that the extent to which declaration would promote competition would be likely
to depend on the prices paid by access seekers for the local carriage service. The Commission
gave consideration to the pricing approach it would be likely to adopt if it was called on to
assess an access undertaking dealing with the local carriage service, or arbitrate an access
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dispute about the local carriage service. The Commission considered that it would be likely
to adopt aretail minus avoidable cost approach to determine access prices. Subsequently,
pricing principles were developed, details of which are provided in section 5.8.3 of this report.

To the extent that it encourages entry of efficient provision of retail services, and improves the
ability of carriers and CSPs to use re-supply as a stepping stone to the roll-out of their own
infrastructure, the Commission noted that declaration would also encourage economic
efficiency. In thisregard declaration would facilitate market entry and enable carriers or CSPs
to obtain information about demand characteristics and the likely responses of competitors,
thereby reducing the risks associated with infrastructure deployment. This should enable
carriers and CSPs to make efficient decisions about when to deploy customer access
infrastructure. It appeared to be technically feasible to supply and charge for the local

carriage service. Accordingly, the Commission was of the view that declaration was likely

to encourage the economically efficient use of, and investment in, infrastructure used to supply
local telephony (and possibly other) services.

The declaration of the local carriage service was consequently seen as being likely to promote
the LTIE of carriage services and services provided by carriage services. The report noted that
once the unconditioned local |oop service was available to carriers and CSPs and/or the local
PSTN originating and terminating services could be used to supply loca calls, the competitive
significance of thelocal carriage serviceislikely to diminish. At that time, the Commission
noted that it may be appropriate to revoke or modify the scope of the declaration of the local
carriage service.

5.3.2 L ong-distance mobile servicesinquiry

On 8 October 1998 the Commission commenced a public inquiry into whether to declare a
service which would allow carriers and CSPs to determine, and supply, the onward routing
service for long-distance and international calls made from mobile phones. The commence-
ment of thisinquiry followed consideration of the matter at industry level by the TAF.

The Commission developed a service description of the key features of this service based

on industry submissions received in response to its discussion paper. The service was
described as a ‘long-distance mobile originating service’. Assuch, it was viewed as a service
for the carriage of certain calls from a mobile phone to a point of interconnection. The mobile
callsto which this service would apply are:

m cdlsto international numbers; and

m nationa ‘long-distance’ callsto fixed public switched telephone networks.

Before any decision about declaration, the incumbent mobile carriers (Telstra, Cable &
Wireless Optus and V odafone) supplied the long-distance mobile originating service and

determined the onward routing of the calls made on their networks. Asaresult, carriers
and CSPs were only able to resell the services asawhole. Declaration would have allowed
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acarrier or CSP to purchase the long-distance mobile originating service and combine it with
an onward routing option and termination service to supply the call types detailed above.

To stimulate discussion and assist its consideration of these matters, the Commission issued
adiscussion paper in December 1998. Submissions were received by April 1999. The
Commission also undertook market inquiries, consulted with industry and commissioned
apaper on technical issues.

On 23 August 1999 the Commission issued, for comment, its draft report on whether to declare
the long-distance mobile originating service. It was the Commission’s preliminary view that it
was not satisfied that declaration of the long-distance mobile originating service would
promote the LTIE.

The Commission subsequently received public submissions from mobile carriers, service
providers and interest groups.

On 14 January 2000 the Commission announced its decision not to declare the long-distance
mobile originating service. Based on the information received during the inquiry, the
Commission was not satisfied that declaration would promote the LTIE of carriage services
or of services provided by means of carriage services.

In the final report the Commission noted that, in its view, the mobile services market was
highly concentrated with only three mobile carriers, of which Telstra accounted for around
half of the market. The Commission also considered that there were barriers to entry which
limited the extent to which the threat of entry could constrain the behaviour of incumbent
mobile carriers. These included the need to acquire spectrum, the importance of national
geographical coverage, the establishment of sites for base stations, and the sunk nature of
certain capital costs. Actual entry was seen as likely to be necessary to ensure effective
competition.

It was noted that new entry was planned or occurring in both capital cities and regional
locations. A number of resellers, such as AAPT, Hutchison and One.Tel had, or planned

to, enter the mobile services market. Importantly these resellers had acquired spectrum and
were starting to roll out their own mobile networks. If successful in their roll-out, Australia
would have at least five mobile network operators in its main population areas and up to four
operatorsin regional areas, one of the highest number of suppliersin the world.

The report also noted that the mobile services market had experienced considerable growth
since 1992 and that competition existed between both carriers and resellers. At the time of
the report it appeared that competition had been focused on handset prices and access charges.
Furthermore, competition seemed to be still developing and was likely to intensify over the
foreseeable future, particularly as new mobile carriers entered the market.

In light of these significant competitive developments, it was the Commission’s view that
at that stage declaration would be unlikely to lead to more vigorous competition.
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533 Transmission servicesinquiry

Transmission capacity above 2Mbps was deemed to be declared in June 1997, except for
transmission between the mainland capital cities (known asintercapital transmission).
Transmission capacity is used for the transmission of voice, data or other communications
between a point of interconnection located in different capital cities. The Commission varied
the transmission capacity declaration on 4 November 1998 following a public inquiry process.
The variations involved, inter alia, adding intercapital transmission to the declared services
except for the Melbourne—Canberra—Sydney route.

When the Commission varied the declaration on transmission capacity, it also noted that

it would establish amonitoring program. The Commission initiated consultations on the
monitoring program in March 1999 with the aim of assessing aspects of market structure
and market conduct for both the declared and undeclared routes. The information collected
as a part of the monitoring program was intended to assist the Commission in deciding
whether, and when, to review the declaration decision.

The Commission collected quarterly information, initially from Telstraand

Cable & Wireless Optus and subsequently from Macrocom, GPU Powernet and Transgrid
regarding:

m the movement in wholesale intercapital transmission access prices over time;

m the margins available to suppliers of wholesale intercapital transmission services,

B capacity utilisation of intercapital transmission;

m thelevel of investment in intercapital transmission services;

B market shares,

m availability of substitutes; and

m the extent of market entry.

Theinformation collected as part of the monitoring program has indicated that:

m the pricesfor intercapital transmission capacity have fallen since June 1998, with the largest
price reductions mainly in intercapital transmission routes on the eastern seaboard;

B intercapital transmission capacity requirements are highest for the Sydney—Brisbane and
Sydney—Melbourne routes, but medium to low for all other intercapital transmission routes,
including Melbourne-Canberra; and

m new suppliersare in the process of rolling out their own intercapital transmission network,
or are planning to do so in the near future — they do, however, tend to concentrate on
routes on the eastern seaboard.

In light of thisinformation the Commission decided to review the declaration relating to
intercapital transmission capacity. The Commission announced it would hold a public inquiry
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into further possible variations of the intercapital transmission capacity declaration in June
2000. It also issued adiscussion paper seeking submissions from interested parties at this time.
Thisinquiry was ongoing at the end of the 1999-2000 financial year.

534 Accessto cable networks

The broadcasting access service was deemed to be declared by the Commission in June 1997.
In the deeming statement the Commission described this service as follows:

An analogue service necessary for the purposes of enabling the supply of a
broadcasting service by means of line links that deliver signals to end-users, and of
akind that was used for those purposes on 13 September 1996. Thisis an access
service that provides a basic carriage and distribution access function together with
other functions as requested.

The precise wording of the existing service description allowed access seekers to choose
which services were covered by the declaration. Because of this, concerns were raised
with the Commission about the validity of the declaration (these are discussed below).

The Commission considered that the existing service declaration was valid. However,

to provide certainty, the Commission commenced inquiries on 23 December 1998 into whether
to declare ‘ analogue-specific subscription tel evision broadband carriage services' and

‘technol ogy-neutral subscription television broadband carriage services. Theinquiries
involved only services delivered over terrestrial lines.

In August 1999 the Commission released its final reports for these inquiries. The
Commission’s conclusions were that declaration of the analogue-specific service would
promote the LTIE but that it would be premature to declare a technology-neutral service
at thistime.

Analogue-specific subscription television broadband carriage services

The fundamental argument submitted by those opposed to declaration of the analogue-specific
service was that regulatory intervention should only address clear market failure, and that no
such failure was evident in any of the marketsrelevant to the inquiry. Telstra, Foxtel and Cable
& Wireless Optus argued that the necessary conditions for the exercise of market power do not
exist in these markets. |n particular, they argued that there is no bottleneck in the market for
carriage of subscription television services, and that without such a bottleneck, there is no basis
for the Commission to find that declaration would beinthe LTIE. Further, they argued that the
prices being charged are close to or below cost, so that no monopoly pricing isinvolved.

The Commission noted that there is competition between the major providers of retail
subscription television services over cable. Nonetheless, the Commission considered the
structure of the marketsis such that regulatory intervention is necessary. Each of the access
providers of wholesale access to cable has an incentive to restrict the extent of accessit
provides because it also has vertical links with retail pay television services. Pay television
services provided by access seekers using wholesal e access to cable would compete with the
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retail services provided by access providers, given sufficient access was supplied. Further,
because of their vertical integration with the retail pay television services, the access providers
can restrict access to cable without a serious loss of wholesale business.

In these circumstances, programming services that might otherwise compete successfully with
existing retail pay television services or channels cannot do so effectively. The Commission
considered competition in the retail pay television market would be promoted if wholesale
access to cable was provided to access seekers. The key issue was therefore not merely
whether existing pay television charges are excessive, but whether thereis sufficient choice

of programming.

The Commission noted the submissions that drew attention to the costs to access providers and
seekers that may accrue from declaration. Where such costs do arise, the Commission noted
that access seekers have shown a preparedness to meet the reasonable costs to cable owners

of providing the service.

The Commission would be concerned if declaration of the anal ogue-specific service inhibited
the deployment of infrastructure to deliver broadband services, such as pay television.
However, the report noted that the declaration of asimilar servicein July 1997 had no
noticeable effect on the existing or proposed roll-out of services. In addition, the regulatory
framework provides for exemptions from the standard access obligations where this will
promote the LTIE.

Challenges to the declaration decisions

As noted above, the broadcasting access service was deemed to be declared in June 1997.
This declaration applied to the Telstraand Cable & Wireless Optus hybrid fibre-coaxial (HFC)
cable networks.

In 1998 the Television and Radio Broadcasting Services Australia Pty Ltd (TARBS) requested
wholesale access to Telstra' s cable to provide pay television services. Furthermore, they also
requested that Foxtel act as a CSP for the pay television services they wanted to supply.
Telstraand Foxtel both refused to provide access to the HFC cable network because, anong
other things, the initial deeming of the broadcasting access service was invalid in their view.

Telstraand Foxtel challenged, in the Federal Court of Australia, the Commission’sinitial
deeming of the broadcasting access service and subsequent decision to declare analogue-
specific subscription television broadband carriage services. They maintained that the initial
deeming of the broadcasting access service wasinvalid. Further they argued that declaration,
and the required provision of access, would deny Foxtel of a contractual right that was
protected under the legislation.

In May 2000 the Federal Court of Australia decided to uphold the validity of the Commission's
initial deeming of the broadcasting access service and its subsequent declaration of the

anal ogue-specific broadband carriage service. This decision, together with an earlier decision
by Justice Tamberlin, which ruled that Foxtel and Telstra could claim no protected contractual
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right, provided a greater level of certainty for those wishing to provide pay television services
using the declared cable services.

The decision means that, subject to capacity being available, Telstramust provide accessto its
HFC cable network to access seekers which in turn alows them to provide pay television
services. Thiswill enable aternative content service providers, such as TARBS and Seven
Cable Television Pty Limited, to negotiate access with Telstra, and failing agreement, on the
basis of arbitration by the Commission.

Technology-neutral subscription television broadband carriage services

After considering the information received during the public inquiry process, the Commission
then found it difficult to anticipate the effect of declaration of technol ogy-neutral subscription
television broadband carriage serviceson the LTIE.

While overseas deployment of digital services via cable was increasing, particularly in the
United States, it was not yet clear how competition would unfold in the relevant Australian
markets. Inthe Commission’s view, declaration would not promote the LTIE due to current
uncertainty surrounding the deployment of digital broadcasting technologies.

The Commission noted, however, that it would continue to monitor the deployment of digital
services (i.e. digital broadband and digital subscription television services) and to review
whether there isany case for establishing an inquiry into declaration of such services.

In general, the Commission’s preference is to specify servicesin functional, rather than
technology-specific terms. This minimises any distorting effects of declaration in terms of
technological and innovative developments. It also leaves the access provider with flexibility
to determine the most efficient way of supplying the service and gives greater flexibility to
the access seeker in terms of the service that can be provided within the ambit of the declared
service.

However, where significant technological changes are anticipated, asis the case with the
development of digital services, atechnology-neutral service description may extend the
regulatory framework unnecessarily. In considering digital and analogue carriage for example,
the Commission was not choosing between competing technol ogies delivering the same
services (although that was happening to alimited extent). It was considering the introduction
of anew technology which may, in the longer term, fundamentally affect the type of services
delivered, and the competitive environment in which they are delivered and consumed. In such
circumstances the Commission found it prudent to continue to review the effect of

technol ogy-specific regulation, if introduced, in the light of technological and market
developments to assess whether continuing regulation is appropriate.

Submissions raised the issue of whether declaration of a technology-neutral service, which only
applies to cable links, was appropriate. 1n asense, such a declaration would not be techno-
logically neutral at al. In any future consideration of thisissue the Commission islikely to
consider whether the eligible service should be confined to a service delivered over line links.
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Thereis also an issue as to whether broadband digital services other than broadcasting should
be subject to declaration. As noted above the Commission is continuing to monitor the
development and deployment of such services to determine whether thereis any case for
establishing a public inquiry into declaration of such additional services.

54 Exemption applications

Part XIC of the Act provides that a carrier or CSP may apply to the Commission for awritten
order exempting it from any or al of the standard access obligations that apply to a declared
service. The standard access obligations require an access provider if requested, amongst other
things, to supply the declared service to the access seeker. If the Commission is of the opinion
that an order made in respect of an application for an individual exemption islikely to have
amaterial effect on the interests of a person, the Commission must publish the application

and invite submissions on whether the application should be accepted.

54.1 L ocal carriage service exemption application

On 7 June 2000 the Commission received an application from Telstra for an exemption under

part X1C from its obligations to supply the local carriage service to its competitorsin the CBD
areas of Melbourne, Sydney, Brisbane, Adelaide and Perth. The application noted that it isto

be one of several applications designed to phase out Telstra s standard access obligations with
respect to the local carriage service over atwelve-month period.

On 29 June 2000 the Commission issued a press release in which it noted that it had begun
to consider Telstra’s exemption application and that it would provide all interested parties
with an opportunity to comment on whether it should make the initial exemption order.

Theinquiry into the exemption was ongoing at the end of the 1999-2000 financial year.

55 Procedural directionsin relation to negotiations

In the 1999-2000 financia year the Government introduced amendments to the Act which
included the insertion of s. 152BBA. The amendment arose partly because the Commission
was concerned by itsinability to issue directions to negotiate to parties, unlessit had been
notified of an access dispute. The new section provides that the Commission can direct the
negotiating partiesin the conduct of the negotiation regarding the terms and conditions on
which access to a declared service will be provided. This gives the Commission wider scope
to direct negotiations and is consistent with it encouraging industry to reach commercial
resolutions where possible.

In the 1999-2000 financia year the Commission used this power in relation to negotiations
for access to the unconditioned local 1oop service, as discussed in section 2.2.3.
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5.6 Access undertakings

Part XIC of the Act provides a mechanism for voluntary access undertakings to be given by
access providers on the supply of declared services. The undertaking must set out the terms
and conditions upon which the access provider undertakes to comply with the applicable
standard access obligations.

Under the provisions of part X1C the Commission is required to accept or reject an
undertaking. If accepted by the Commission, arelevant undertaking must be applied in an
access dispute by the Commission.

For that reason undertakings, if accepted by the Commission, provide adegree of certainty
to both access providers and access seekers on those matters specifically addressed in the
undertaking.

56.1 Telstra’saccess undertakings for the domestic PSTN, GSM and AMPS
originating and ter minating access services

On 7 November 1997 Telstra submitted to the Commission three undertakings, specifying the
terms and conditions by which it proposed to supply the declared PSTN services, the domestic
GSM originating and terminating access services (the declared GSM services) and the domestic
AMPS originating and terminating access services (the declared AMPS services).

The Commission made afinal decision to rgject Telstra' s undertaking in relation to the
declared PSTN servicesin June 1999. Final decisions were made to reject the undertakings
in relation to the declared GSM services and the declared AMPS services in August 1999.

Thefina decisionsto reject all three undertakings were ultimately made on the basis that the
non-price terms and conditions (which were identical in each) were not reasonable. It was
determined that the non-price terms and conditions would provide Telstrawith a significant
amount of discretion about how, to whom and when interconnection would be provided to its
competitors. Thiswould create considerable uncertainty and give Telstra an advantage over
its competitors.

Telstra’s new access undertaking

On 24 September 1999 Telstra submitted a new access undertaking relating to the declared
PSTN services, which proposed a headline charge for the originating and terminating services
of 2.3 cents per minute for 1999-2000 and 2 cents per minute for 2000-2001. The undertaking
did not cover non-price terms and conditions.

The Commission released a draft report in April 2000 setting out its assessment of this
undertaking. It assessed the prices against estimates of the efficient forward-looking costs of
supplying the declared PSTN services calculated by using a cost model prepared by NERA.
In the Commission’s view Telstra’'s proposed charges were half a cent too high for both years



— headline (i.e. average) charges based on efficient costs should be 1.8 cents per minute for
19992000 and 1.5 cents per minute for 2000-2001.

These charges reflect the efficient costs of carrying calls between an end-user and a point of
interconnection in the same call collection area as well as an access deficit contribution.
The access deficit contribution made up approximately half of the charge.

During the post-reporting period, the Commission announced it had finalised its assessment
of Telstra' s undertaking. The Commission’s final decision was to reject the undertaking as
the proposed charges were too high.

5.7 Access disputes

As part of the Commission’srole in regulating access in the telecommuni cations industry,
it has arbitration powers enabling it to issue directions, conduct hearings and make
determinations for the purpose of resolving access disputes. The Commission is generally
willing to undertake arbitrations, but only after private negotiations, mediation and/or
conciliation fail. When arelevant access undertaking exists, the terms of the undertaking
will apply. If there are no undertakings relevant to the dispute, then the Commission may
determine the terms and conditions on behalf of the parties through arbitration.

Before adisputeis referred to the Commission for arbitration the following criteria must be
satisfied:
m adeclared serviceis supplied, or will be supplied, by a carrier or a CSP;

m one or more standard access obligations apply, or will apply, to the carrier or CSPin
relation to the declared service; and

B an access seeker is unable to agree with the carrier or CSP about the terms and conditions
on which the carrier or CSP isto comply with those obligations.

57.1 Notification of access disputes

At the end of the 19992000 financial year atotal of 23 access disputes had been notified to
the Commission under part XIC of the Act. Thisincludes access disputes that had either been
completed and/or withdrawn. A further dispute was notified under the Telecommunications
Act asoutlined in section 6.2.

Table 1 provides details as to the access seekers, access providers, carriage service and status of
the access disputes. As mattersin access disputes are confidential, more specific details or
information cannot be released in a public document.
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Tablel. Accessdisputesasat theend of the 1999-2000 financial year

Access seeker | Access Service(s) Date notified Deter mination/
(notifier) provider status
Optus (Optus | Telstra Domestic PSTN 22 November 1998 | Withdrawn —
networks and originating and 15 May 2000
Optus terminating access
mobiles)
AAPT Telstra Domestic PSTN 11 December 1998 | Interim —
originating and 14 September 1999
terminating access Variation to interim —
31 May 2000
Primus Telstra Domestic PSTN 5 February 1999 Interim —
originating and 4 October 1999
terminating access Variation to interim —
31 May 2000
AAPT Optus Domestic PSTN 11 June 1999 Ongoing at 30 June 2000
originating and
terminating access
Telstra AAPT Domestic PSTN 22 November 1999 | Ongoing at 30 June 2000
terminating access — for
local datacallsto ISPs
Flow Telstra Domestic PSTN 7 January 2000 Interim — 31 May 2000
Communi- originating access
cations
AAPT Telstra Domestic data access 8 March 1999 Interim —
service 22 December 1999
Macquarie Telstra Domestic data access 10 May 1999 Interim —
Corporate service 22 December 1999
Variation to interim —
8 June 2000
Telstra Vodafone | Domestic GSM 16 June 1998 Withdrawn —
terminating access November 1998
AAPT Telstra Domestic GSM 16 and 19 March Ongoing at 30 June 2000
originating and 1999
terminating access
AAPT Optus Domestic GSM 15 June 1999 Ongoing at 30 June 2000
originating and
terminating access
Primus Telstra Domestic GSM 1 October 1999 Ongoing at 30 June 2000
terminating access
Primus Optus Domestic GSM 1 October 1999 Originating access
originating and suspended —
terminating access 12 April 2000
Terminating access
ongoing at 30 June 2000
Primus Vodafone | Domestic GSM 1 Octaober 1999 Suspended —
originating and 10 April 2000

terminating access
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AAPT Vodafone | Domestic GSM 30 November 1999 | Ongoing at 30 June 2000
originating and
terminating access
Optus Telstra ISDN originating and 11 May 1999 Suspended —
terminating access 14 April 2000
Optus Telstra Local carriage service 13 August 1999 Interim — 20 June 2000
MCT Telstra Local carriage service 29 December 1999 | Ongoing at 30 June 2000
Primus Telstra Local carriage service 7 March 2000 Ongoing at 30 June 2000
AAPT Telstra Local carriage service 21 March 2000 Ongoing at 30 June 2000
Primus Telstra Domestic transmission February 1999 Withdrawn —
capacity service 2 April 1999
AAPT Telstra Domestic transmission 8 March 1999 Withdrawn —
capacity service 7 March 2000
TARBS Telstra Broadcasting access 23 September 1999 | Ongoing at 30 June 2000
service
5.8 Pricing principles
581 Mabile number portability

On 30 September 1999 the Commission issued directions to the ACA under the
Telecommunications Act requiring that MNP be mandated in the Numbering Plan. MNP
allows a customer to change from one CSP to another, irrespective of whether the CSPs
are on the same mobile network or different mobile networks, and retain their mobile
service number(s).

Under the Telecommunications Act, a CSP that holds a portable number in accordance with
the Numbering Plan must provide number portability to another CSP on terms and conditions
as agreed between the two CSPs. Where parties are unable to agree on the terms and
conditions upon which number portability is provided, however, the Commission may

be required to arbitrate the dispute.

Following areguest from the ACIF the Commission issued a draft guide on pricing principles
for MNP in February 2000. It set out the approach the Commission would be inclined to apply
if required to arbitrate a dispute over the terms and conditions of providing MNP. Submissions
from interested parties were received in March 2000.

The underlying principlesin the draft guide were that each prime service deliverer (the service
deliverer who contracts to provide a carriage or content service to the A-party customer) and/or
CSP should be responsible for their own set-up and maintenance costs and all customer transfer
costsincurred in their network to meet their obligations under the Numbering Plan and relevant
ACIF codes to provide MNP.
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Further, under the draft principles the prime service deliverers should be responsible for all
call conveyance costs incurred as aresult of the MNP solution they choose. However, to

ensure efficient MNP solutions, donor CSPs (the CSP holding the portable number) should
only be able to recoup the efficient costs of call conveyance from prime service deliverers.

While there was general support for the draft guide, there was a number of common issues
raised by submissions that needed to be addressed. The Commission was also awaiting the
outcome of industry deliberation about the precise technical solution(s) to be used to deliver
MNP. The Commission therefore decided to delay finalising the pricing principles of MNP
until these issues are resolved. The report had not been finalised at the end of the 1999-2000
financial year.

582 Unconditioned local loop service

As noted above, the unconditioned local loop service was declared in July 1999. Asanewly
declared service, there has been considerable debate in the industry about the appropriate
pricing of the declared service.

Telstra announced proposed charges for the declared service in June 2000, which involved
anumber of components, such as a connection charge, a monthly rental charge and other
components relating to service quality and provisioning times. The response from access
seekers to these charges, particularly in relation to monthly rental, was that these were well
above analogous line cost estimates determined as a part of the Commission’s network costing
work conducted for the assessment of Telstra' s undertakings in relation to the declared PSTN
services.

In the post-reporting period Telstra and a number of access seekers commenced negotiations
over the terms and conditions of supply of the declared service, including the price at which

it will be supplied. The Commission was subsequently notified of four access disputesin
relation to the pricing of the declared service. The Commission also released a draft discussion
paper about the pricing of the unconditioned local loop service and Telstra s proposed charges.

58.3 Local carriage service

As noted above, the local carriage service was declared in July 1999 and provides for local call
resale. Like the unconditioned local |oop service there has been considerable debate about the
appropriate pricing of the local carriage service.

Because access seekers use local call resale as part of abundled package of telephony services
to end-users, local cal resaleis also important for ensuring competition in the long-distance

telephony market. Thisis because end-users prefer to receive one bill from asingle carrier for
the full range of telecommunications services, rather than multiple bills from multiple carriers.

Soon after the local carriage service was declared, the Commission was notified of an access
dispute between Cable & Wireless Optus and Telstra on the terms and conditions of supply of
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the service. Subsequent disputes were notified. The Commission decided it was appropriate
to develop general pricing principles to assist in the finalisation of these disputes.

The Commission released draft pricing principlesin April 2000, which provided for aretail—
minus approach to pricing the local carriage service.

The retail-minus methodology determines the local carriage service access price by subtracting
theretail costs of providing alocal call from theretail price of providing that call. The
retail—-minus approach therefore ensures that when an access seeker acquires the local carriage
service, it does not incur any of the costs of the retail functions (e.g. marketing, customer
service, billing, etc.) associated with the supply of alocal call.

The draft report proposed that Telstra' s unbundled standard local call price (of 22 cents) be the
starting retail price. The standard local call price was proposed because of concern that the
wholesale access price for the local carriage service would be ‘ratcheted down’ because access
seekers are setting retail prices below cost. This means that any response by Telstrato match
its competitor’s retail priceswill correspondingly reduce the access price, leading to further
reductionsin local rates by Telstra’s competitors, and so on.

The draft report proposed the use of avoidable costs, rather than avoided costs, in deriving

an access price for the local carriage service. Avoided costs only include those costs that

the access provider actually avoids (i.e. variable costs) if it ceased supplying in the retail
market. The use of avoided costs should lead to Telstrabeing largely indifferent in supplying
the local carriage service in the retail or wholesale market, excluding lost revenues due to
greater competition in other markets. However, it would mean that the access seeker isin
effect contributing to Telstra’' s fixed retail costs. The use of avoidable costs places access
seekers in amore competitively neutral position to Telstra, and was preferred on this basis.

The Commission’s consideration of the final pricing principles was ongoing at the end of the
19992000 financial year.

5.84 Domestic PSTN originating and terminating access services supplied by
non-dominant or smaller fixed networks

In the latter half of 1999 the Commission was notified of two access disputes regarding the
declared PSTN services supplied by non-dominant or smaller fixed networks and in particular
the prices paid for access to these services. To resolve the pricing issues raised in the access
disputes, the Commission decided to undertake further analysis to determine the appropriate
pricing principles for accessto the declared PSTN services.

To develop the pricing principles, the Commission sought economic advice from external
consultants about the appropriate pricing principles for non-dominant or smaller fixed
networks. 1n December 1999 the Commission released a discussion paper.
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The discussion paper outlined several issues that could potentially confer market power on the
non-dominant or smaller fixed networks supplying the declared PSTN services. The features
can be summarised as:

® anon-dominant or smaller fixed network has control over PSTN terminating services as an
end-user calling another end-user (who is connected to the non-dominant or smaller fixed
network) has no alternative but to purchase PSTN terminating services from the
non-dominant or smaller fixed network which the end-user has chosen; and

m thereisconsumer ignorance by the end-user calling about the non-dominant or smaller
fixed network being called and the specific access prices for PSTN terminating services —
this allows the non-dominant or smaller fixed network to increase the access price for the
PSTN terminating services without feeling the full effect of the increase.

Submissions were received from industry in February 2000 and the Commission held
aroundtable forum in March 2000. Views expressed in the submissions and at the roundtable,
generally agreed with the framework outlined in the discussion paper. Cable & Wireless
Optus, however, argued that non-dominant or smaller fixed networks do not possess market
power and advocated that access prices be set on the basis of commercial negotiations. The
roundtable covered issues such as the consequences of forbearance for non-dominant or smaller
fixed networks, whether non-dominant or smaller fixed networks could set access prices above
those set by the dominant carrier and, if not, what restrained non-dominant or smaller fixed
networks from setting access prices above competitive levels.

The Commission also received supplementary submissions at the end of March 2000. Its
consideration of this matter was ongoing at the end of the 1999-2000 financia year.

585 Domestic GSM originating and ter minating access services

In the latter half of 1999 the Commission was notified of several access disputes on the
declared GSM services and in particular the prices paid for accessto these services. The
Commission wasiinitially concerned that its general pricing principles were not appropriate
for the regulation of these services and decided to undertake further analysis to determine
the appropriate pricing principles for the declared GSM services. These principles are seen
as anecessary prerequisite to finalising the access disputes.

To develop the pricing principles the Commission sought economic advice from external
consultants about the appropriate pricing principles for these services. In December 1999
the Commission released a discussion paper based on the economic advice received from
its consultants.



The discussion paper outlined several issues identified by the consultants that were said
to confer market power on the mobile carriers and which were similar to those raised for
non-dominant or smaller fixed networks. The features can be summarised as:

m amobile carrier has control over mobile termination as an end-user calling amobile
subscriber has no aternative but to purchase mobile termination from the mobile carrier
which the mobile subscriber has chosen; and

m thereisconsumer ignorance by the end-user calling a mobile subscriber about the maobile
carrier being called and the specific access prices for mobile termination to that mobile
carrier — this allows mobile carriers to increase the access price for mobile termination
without feeling the full effect of the increase.

The discussion paper also noted that the consultants had concluded that regulation could be
used to reduce access charges for the declared GSM services and that marginal cost was the
appropriate pricing methodology.

Submissions were received from industry in February 2000 and the Commission held
aroundtable forum in March 2000. Views expressed in the submissions and at the roundtable
differed from cost-based pricing to regulatory forbearance. The roundtable covered issues such
asthe access prices for the declared GSM services in the absence of regulatory intervention,
the efficiency of setting access prices above marginal cost and the alternative basis upon which
access prices should be set.

The Commission also received supplementary submissions at the end of March 2000. The
Commission became aware of other international telecommunications regulators considering
thisissue, although it appeared that the Commission’s work was likely to pre-date international
experience.

The Commission’ s consideration of this matter was ongoing at the end of the 19992000
financial year.

59 TAF telecommunications access code

Under division 4 of part XIC of the Act, the TAF may submit a draft TAF telecommunications
access code to the Commission for approval. The draft code sets out model terms and
conditions for compliance with the standard access obligations that could be adopted by
carriers or CSPs submitting access undertakings to the Commission for possible approval.

During the 19992000 financial year the TAF considered severa variationsto itstele-
communications access code, particularly in relation to the terms and conditions for the newly
declared local telecommunications services (the unconditioned local loop service, the local
PSTN originating and terminating services and the local carriage service). The TAF's
considerations regarding these variations were continuing at the end of the 1999-2000
financial year.
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In April 1999 the Commission asked the TAF to look at the matter of a service migration code.
Thiswas seen as necessary because while network modernisation initiatives planned by access
providers are intended to enhance the quality of servicesto end-users, they may interrupt the
supply of adeclared service to access seekers, with particular detriment to their end-users.
Thereisthe potential for intractable conflict between the access provider and the access seeker,
which a service migration code could address.

The TAF considered the issues surrounding a service migration code. It was, however, not able
to resolve all critical aspects and submitted a copy of its work to date to the Commission for
further resolution. The Commission’s consideration of this issue was continuing at the end

of the 1999-2000 financial year.
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6. Number portability

This section of the report outlines the Commission’ s legislative responsibilities and associated
activities under the Telecommunications Act regarding number portability of
telecommunications services.

Division 2 of part 22 of the Telecommunications Act provides for the regulation of humber
portability. Number portability provides end-users with the ability to change their CSP within
specified number ranges (e.g. the number range used to provide mobile services) and retain
the same number. Under s. 458 of the Telecommunications Act the Commission has statutory
powers to direct the ACA on number portability. The ACA cannot establish rules about
number portability in the Numbering Plan unless directed to do so by the Commission and
any rulesthe ACA insertsinto the Numbering Plan regarding number portability must be
consistent with any directions issued by the Commission. The Numbering Plan is the plan

for the numbering of carriage servicesin Australia and the allocation and use of numbersin
connection with the supply of such services.

In exercising its power, the Commission must have regard to whether portability of particular
number rangesis required to promote the LTIE of carriage services or services supplied by
means of carriage services. The Commission will assess whether the LTIE is promoted using
the same criteria as detailed in section 5 of this report.

Under s. 462 of the Telecommunications Act the Commission is also required to arbitrate any
disputes that arise on number portability (if the partiesfail to agree on an arbitrator).

6.1 Commission directionsto the ACA on number
portability
6.1.1 M obile number portability

During 1998 the ACA provided areport to the Commission, Technical options for mobile
number portability implementation in Australia. Following an examination of the report,
the Commission requested the ACA to explore the options available, together with
implementation issues, for MNP. The ACA provided updates to the report in late 1998.

In May 1999, after examining the ACA report and the subsequent updates, the Commission
issued a discussion paper on MNP which:

B identified the issues that, in its opinion, were relevant to its consideration of whether
it should direct the ACA to set out rules about MNP in the Numbering Plan; and

B set out background material about the issues on which the Commission sought comment
from industry participants, other stakeholders (including end-users) and the general public.
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Submissionsin response to the discussion paper were received by the Commission in July 1999
and were taken into consideration by the Commission. A final report on MNP was rel eased
in September 1999. The report examined the following key issues regarding MNP:

m thelLTIE;

m recent developmentsin the mobile services market;

m functional requirements of mobile portability;

m network arrangements and possible technical solutions for MNP; and

m the costs of MNP.

The Commission considered that a full cost/benefit study was not required before making
adecision on whether MNP isintheLTIE. Initsview there was a clear case that MNP isin
the LTIE since it promotes competition for existing end-users, particularly businesses, and
provides benefits by increasing the incentives for CSPs to offer new and innovative services
to maintain their custom.

The Commission’ s view was that the benefits to competition and end-users resulting from
MNP have been recognised in all jurisdictions where the introduction of MNP has been
considered. There have been numerous reports from Europe, the United States and Hong Kong
which provide cost/benefit analyses of MNP implementation. The Commission considered that
undertaking a detailed cost/benefit study would only add unnecessary costs and delay to the
introduction and implementation of MNP.

Based on the evidence provided, the Commission concluded that mandating MNP would be
inthe LTIE. In addition, the Commission concluded that:

m asfar aspossible, along-term integrated approach to number portability is preferred to
short-term ad hoc solutions;

m any solution should provide an integrated ‘ future proof’ approach to number portability; and

® number portability should be required across all mobile digital technologies (but not
anal ogue technol ogies which were being phased out).

However, the Commission considered that the eventual technical solution to be adopted for the
introduction of MNP is a matter for the industry to resolve in consultation with the ACA. Such
an approach should ensure that all technical issues are explored in multilateral forums and that
all affected parties have the opportunity to contribute and have ownership of the eventual
solution adopted.

Given the Commission’s conclusions about whether mandating MNP wasin the LTIE,
the Commission directed the ACA to amend the Numbering Plan to provide for MNP,
aso in September 1999.

On 8 October 1999 the ACIF established a MNP Project Management Group, of which
the Commission is amember with observer status. The aim of this group is to oversee
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the implementation of MNP in Australiaand in particular to develop a framework document
and code of conduct.

In May 2000 the ACA announced that the earliest practicable date for the introduction of MNP
was 25 September 2001.

In June 2000 the ACIF released its framework document outlining the technical solution for
the provision of MNP for public comment.

6.1.2 National and premium rate services

On 23 February 2000 the ACA wrote to the Commission seeking its consideration of whether
number portability should be mandated for national rate number services.

National rate number services are global services specified in the 170X number range. They
have now been incorporated into the Numbering Plan. Telstra has an allocation of national rate
numbers but these have not yet been alocated to end-users. It perceives a national rate number
service as complementing the freephone and local rate number services.

The national rate number services have been specified to be distinguishable from the existing
services.

®  Premium rate number services (190X number range) are services for which no call charge
limit applies. These numbers are generally used to provide end-users with access to various
forms of information such as live advice, human interaction and facsimile services.

m Freephone services (180X number range) are services for which no call charge applies.
These numbers are generally used for call centre services.

B Local rate number service (13X, 130X number ranges) are services for which the call
chargeisequal to, or less than, the call charge for local calls. These numbers are generally
used for call centre services.

In considering number portability for national rate number services the Commission also
decided to consider number portability for premium rate number services. Inthisregard

the Commission’ s direction to the ACA in September 1997, requiring number portability

for freephone and local rate number services, stated that it would consider making directions
for the portability of premium rate number servicesin the future. The Commission therefore
considered that it would be appropriate to take this opportunity to aso examine whether
premium rate number portability is necessary to promotethe LTIE.

The Commission consulted with the ACA and industry and its inquiries were continuing at the
end of the 1999-2000 financial year.
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6.2 Disputes on number portability arbitrated by the
Commission

On 30 April 1999 Cable & Wireless Optus naotified the Commission of a dispute with Telstra
in relation to the routing option for local number portability. The Commission issued afina
determination in this matter on 25 May 2000. As with access disputes notified under part XI1C
of the Act, the Commission considers the matters in dispute to be confidential and accordingly
more specific details or information cannot be released in a public document.
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7. Other functions and responsibilities
under the Telecommunications Act

This section of the report outlines the Commission’s other responsibilities and associated
activities under the Telecommunications Act. The Commission’'s powers under the
Telecommunications Act include the power to direct the ACA regarding €lectronic addressing,
to develop afacilities access code, and to handle unacceptabl e conduct by international
telecommunications operators.

The Telecommunications Act also requires the ACA to consult with the Commission on
technical standards, facility installation permits, industry codes of conduct and standards,
service provider rules and presel ection.

7.1 Commission directionsto the ACA on electronic
addressing

Division 3 of part 22 of the Telecommunications Act provides for the regulation of electronic
addressing by empowering the ACA to determine that a specified person or association is the
declared manager of electronic addressing of a specified kind of listed carriage service. The
ACA isthen ableto direct the declared manager to do, or refrain from doing, specified actions
relating to electronic addressing.

The ACA must not determine that a specified person or association is the declared manager
unless:

m the ACA isdirected to do so by the Commission; or

m the ACA isof the opinion that the person or association is not managing electronic
addressing in accordance with generally accepted principles and standards.

The Commission must not give adirection to the ACA unless it considers that compliance
with the direction islikely to have a bearing on competition. To determine whether electronic
addressing is of public importance, regard must be had to the extent to which electronic
addressing is of significant social and/or economic importance to CSPs and end-users

of carriage services.

During the 19992000 financial year the Commission did not issue any directions under
division 3 of part 22 of the Telecommunications Act. The Commission was, however,
involved in the competition considerations relating to Internet domain names through
itsinvolvement in the auDA (section 8.4 provides further details).
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7.2 Facilities access code

Part 5 of schedule 1 of the Telecommunications Act provides that carriers must, under certain
circumstances, provide access to requesting carriers to telecommunications transmission
towers, related sites and underground facilities. Part 5 also provides that the Commission
may make a code setting out conditions of accessto these facilities. This code becomes a
carrier licence condition and is enforceable by the ACA.

On 13 October 1999, following extensive public consultation involving industry, regulatory
agencies and community representatives, the Commission released A code of accessto
telecommunications transmission towers, sites of towers and underground facilities. This sets
out the conditions which are to be complied with by carriersin relation to the provision

of accessto eligible telecommunication facilities under part 5.

The purpose of the facilities access code isto ensure that, as far as possible,
telecommunications facilities are co-located. A policy of co-location or facilities sharing
isintended to improve environmental amenity and promote competition by permitting new
entrants to share the use of existing mobile and fixed line telecommunications infrastructure.

The code seeks to affirm and complement statutory rights of facilities access by providing,

in terms of administrative and operational procedures, standards of practice that will alow
access to be astimely as possible. Without a facilities access code, access could be
unnecessarily delayed or protracted by onerous administrative requirements and disputes over
what might constitute compliance with part 5. The facilities access code establishes default
or minimum administrative standards intended to ensure speedy access to facilities.

The ACA has responsibility for enforcing compliance with the code and the ongoing
monitoring and review of the code. Only where the Commission is notified of adisputein
relation to access to facilities would it have any involvement in the issue. In the 1999-2000
financial year the Commission was not notified of any disputes about access to facilities.

In October 1999 the Commission and the ACA jointly released a guide to facilities regulation.
The guide covers the regulation of facilities access, including compliance with the facilities
access code, and other aspects of facilities regulation relating to the installation of facilities.

7.3 I nter national rules of conduct

Division 3 of part 20 of the Telecommunications Act provides a mechanism by which the
Government can deal with ‘unacceptable conduct’ engaged in by international operators.

An international telecommunications operator is considered to be engaging in unacceptable
conduct if it uses:

m  market power;

m legal rights or legal status; or
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B engagesin any other conduct in amanner that is, or islikely to be, contrary to Australia's
national interest.

The Minister for Communications, |nformation Technology and the Artsis empowered

by part 20 of the Telecommunications Act to make rules of conduct directed at preventing,
mitigating or remedying any unacceptable conduct by an international telecommunications
operator.

On 18 June 1997 the Minister determined that the Rules of conduct about dealings with
international telecommunications operators No. 1 of 1997 would take effect on 1 July 1997.
The rules of conduct:

m authorise the Commission to make determinations of alegidative nature imposing
requirements, prohibitions or restrictions on carriers or CSPs;

m authorise the Commission to give directions to carriers or CSPs of an administrative nature

which impose requirements, prohibitions or restrictions;

B require carriers and CSPs to comply with Commission determinations and administrative
directions; and

m authorise the Commission to make information available to the public, a specified class
of persons or a specified person.

During the 1999-2000 financial year the Commission did not conduct any investigations under

division 3 of part 20 of the Telecommunications Act.
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8. Commission participation in
self-regulation processes

This section details the Commission’s involvement in a number of organisations, including
participation in the ACIF code committees, the TAF, the Numbering Advisory Committee
and the .au Domain Administration Advisory Panel.

Section 4 of the Telecommunications Act states that:
The Parliament intends that telecommunications be regulated in a manner that:

(@) promotes the greatest practicable use of industry self-regulation; and

(b) does not impose undue financial and administrative burdens on participants
in the Australian telecommunications industry.

In this regard, various industry processes have been established, including the formation

of the bodiesreferred to above. The Commission recognises the important role that these
organisations perform with regard to the promotion of industry self-regulation and seeks

to assist and participate in relevant processes subject to its work priorities and staff availability.

8.1 Australian Communications Industry Forum

The ACIF is an industry owned, resourced and operated company established by the tele-
communications industry in 1997 to implement and manage communication self-regulation
in Australia.

The ACIF committees comprise representatives of the telecommunications industry,
consumer groups, the Telecommunications Industry Ombudsman and government regulators
(i.e. the Commission and the ACA).

During the 19992000 financial year Commission staff participated as observers on a number
of committees organised by the ACIF regarding both consumer protection issues and
operational and network issues. In thisregard, Commission staff participated in the
development of industry codes on a number of specific telecommunications issues, including:

®  billing procedures and information;
m complaints handling;

m credit management;

®  mobile number portability;

m  sdling practices,

B gpectral compatibility of systems using the local loop service;

50



® unconditioned local loop service network deployment rules; and

m unconditioned local loop provisioning and customer transfer.

It is noted that where codes developed by the ACIF are registered with the ACA, enforcement
action can be undertaken by the ACA against industry participants for failure to comply with
these codes, irrespective of whether a particular participant signed up to the code.

Commission staff also participated as observersin the development of adraft Australian
standard for analogue interworking and non-interference requirements for customer equipment
connected to the declared PSTN services.

8.2 Telecommunications Access Forum and other
processes

In keeping with the intention that industry will have an important role in regulating access
in the industry, s. 152A1 of the Act allows for the Commission to declare a specified body
or association asthe TAF. On 28 May 1997 the Commission declared the Australian
Communications Access Forum Inc. an incorporated association composed of carriers and
CSPs, to bethe TAF.

The TAF may recommend to the Commission that an eligible service be declared and submit
draft TAF telecommunications access codes to the Commission for approval.

During the 1999-2000 financia year the TAF recommended that certain payphone technology
aswell asabilling and collection service should be declared. The Commission decided not

to hold public inquiries into these matters as it determined the payphone technology was not
an eligible service and that the billing and collection service matter was better addressed in

the context of the access disputes on the terms and conditions of supply of the already declared
PSTN origination service, which is the underlying service that is used in this regard.

Commission staff participated as observersin anumber of TAF processes during the
19992000 financial year, including:

m development of network modernisation rules;
m work on an industry confidentiality code; and

m variationsto the TAF telecommunications access code to incorporate the local
telecommunications service.
8.3 Numbering Advisory Committee

The Numbering Advisory Committee provides advice and recommendations on issues related
to the ACA’s numbering functions with the objective of improving the benefits to suppliers
and end-users of carriage services and facilitating competition.
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The Numbering Advisory Committee comprises representatives of carriers and CSPs

(e.g. Telstra, Cable & Wireless Optus and Vodafone), the Commission, the ACA, the
Department of Communications, Information Technology and the Arts, telecommunications
end-users (e.g. Australian Telecommunications Users Group and Small Enterprise
Telecommunications Centre) and the telecommunications supply industry (e.g. Australian
Information Industry Association and Australian Electrical & Electronic Manufacturers
Association).

During the1999-2000 financial year the Numbering Advisory Committee met on four
occasions to discuss a range of issues pertaining to the Numbering Plan. The range of matters
discussed by the committee included:

m proposed amendments to the Numbering Plan;

m the need to request advice from the Commission regarding possible declaration of national
rate number services as portable (section 6.1.2 discusses thisissue);

m issues regarding the apportionment of annual numbering charges; and

m areview of the Numbering Advisory Committee (including its objective, membership,
frequency of meetings, management of issues and confidentiality).

8.4 au Domain Administration Advisory Panel

In April 1999 the national office of the Information Economy established the auDA.

This body is responsible for the self-regulation of second level domain name spacesin
Australia. Its creation was part of arecognition of the growing economic value of domain
names and the benefits to the wider community that are likely to flow from the competitive
supply of these domain names.

The historical development of the Internet meant that the issuing of second level domain

names within the .au space (such as .gov.au, .com.au and .net.au) had been delegated to specific
Australian individuals under what amounts to a monopoly arrangement. The auDA was
established to determine a process which would address the deficiencies in the present domain
name registration. The panel isto develop recommendations and policies that will apply to

the eligibility of applicants to register domain names.

The Commission is represented on the various competition policy panels established by the
auDA, which are charged with establishing the competitive framework model for competition
amongst domain hame registrars and registersin respect of the .au second level domain name
space. The Commission’s involvement with auDA was continuing at the end of the 1999-2000
financial year.

52



Q. Telstra’s compliance with the price
control arrangements

This section of the report details Telstra’ s compliance with the price control arrangements for
the 1999-2000 financial year.

9.1 Price control arrangements

911 L egislative requirements

Under paragraph 151CM(1)(b) of the Act, the Commission must report to the Minister for
Communications, Information Technology and the Arts on the adequacy of Telstra's
compliance with price control arrangements.

The price control arrangements affecting Telstra for the 19992000 financial year are set out
in the Telstra Carrier Charges — Price Control Arrangements, Notification and Disallowance
Determination No.1 of 1999. Under the determination the Commission has to ascertain
whether Telstra has complied with the price control arrangements. It is noted that compliance
isacondition of Telstra's carrier licence.

In summary, the determination provides for price caps on four baskets of services.

m A price cap of CPI-5.5 per cent appliesto the first basket of Telstraservices. This basket
comprises of connections,* line rentals, local calls, trunk calls international calls,®
domestic and international leased lines and digital cellular mobile telephone services.

The price cap means that the overall revenue weighted price movements for these services
must fall by 5.5 per cent, in real terms, in the financial year.

m A price sub-cap of CPI-0 appliesto the second basket of Telstra services. This basket
comprises of line rentals and local calls. The price sub-cap means that the overall revenue
weighted price movements for these services must not risein real termsin the financial
year.

m A price sub-cap of CPI-0 also appliesto the third basket of Telstra services, which
comprises of connections.

1 Connection means establishing the supply of a standard telephone service at alocation
required by the person requesting the service. It does not include the supply and connection
of atelephone handset or other customer equipment.

2 Trunk calsinclude STD calls (Telstra' s brand name for its fixed network domestic long-
distance call service), fixed-to-mobile calls, community calls and pastoral cals. They do not
include international or local calls.

3 International callsinclude direct dial and operator assisted calls.
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m A price sub-cap of CPI-1 per cent applies to the fourth basket of Telstra services. This
basket comprises of five fixed line services consumed by residential customers:
connections, line rentals, local calls, trunk calls and international calls. The price sub-cap
means that the overall revenue weighted price movements among the 50 per cent of
residential customers with the lowest telephone bills for these services must fall by 1 per
cent, inreal terms, in the financial year.

The determination a so provides for anumber of other price capsin relation to arange
of services.

m The revenue weighted average untimed local call price for residential and charity customers
in non-metropolitan Australiain the 1999-2000 financial year is not to exceed the revenue
weighted average untimed local call price for residential and charity customersin
metropolitan Australiain the 1998-1999 financial year.

m The revenue weighted average untimed local call price for business customersin
non-metropolitan Australiain the 1999-2000 financial year is not to exceed the revenue
weighted average untimed local call price for business customersin metropolitan Australia
in the 1998-1999 financia year.

m The price for untimed local callsis not permitted to increase above 25 cents for calls made
from aresidential or business phone (except in the case of discount plans where a customer
may on occasion be required to pay more than 25 cents per local call) and 40 centsfor calls
made from a public phone.

m Telstramay not increase line rental charges for residential customers by more than the CPI
without prior consent from the Commission.

B Telstramust notify the Minister in advance of an intention to alter charges for directory
assistance services. The Minister may disallow the proposed changes if he or she considers
that the changes would not be in the public interest.

Telstrais aso required to report to the Commission before the end of three months after the end
of the financial year in which a price cap applies on its compliance with the price control
arrangements.

It is noted that in the second half of the 19992000 financial year new price control
arrangements were introduced. They came into effect on 21 June 2000 and will be used

to assess compliance in the 2000-2001 financial year. The amendments that were introduced
addressed the impact of the New Tax System. Other amendments appeared to address Telstra's
concern that the determination afforded no flexibility to carry forward small credits or debits

in compliance with the geographic pricing parity requirements (while some flexihility existed
for local cal pricing parity requirements).



9.1.2 M ethodology for deter mining revenue weighted price
movements

Under sub-clause 9(3) of the determination, price movements will be calculated according

to amethodol ogy the Commission established in consultation with Telstra. Following

consultations, the * Methodology for administration of the Telstra carrier charges price control
arrangements’ was established. This framework covers the period July 1999 to June 2001.

Under the methodology there are two methods that Telstra can use to determine the price
movements for the services subject to the price control arrangements. These are;

m using standard prices — the percentage change in the revenue from usage in period 2
calculated at standard prices less flexi-plan discounts given in period 1, and the revenue
from usage in period 2, calculated at standard prices | ess flexi-plan discounts and specias
givenin period 2; or

B using gross yields — the methodology does not specify how this should be calcul ated.
The gross yield method can be applied where it becomes difficult for Telstrato measure price

movements using standard prices (e.g. where there are information limitations in relation
to standard prices, flexi-plan discounts and specials).

The price movements are then weighted by billed (actual) revenue.

9.1.3 Auditing of Telstra’sinformation

Under sub-clause 9 of the methodology, Telstra must provide afina audited report to
the Commission, providing full details of its compliance with the price control arrangements
within three months after the end of the price control period.

The objectives of the audit are to determine whether:
B Telstrahas met the Commission’s requirements as specified in the methodol ogy;

m theinformation produced and supplied by Telstrawithin the price control arrangements
can berelied on by the Commission to undertake its regulatory obligations; and

m Telstrahas exercised consistency in applying the methodology specifications to its data
capture systems.

In this respect the auditor is required to form an opinion:
m asto whether Telstra has complied with the procedures and policies set out in
the methodol ogy;

m asto the accuracy and completeness of the information produced by Telstrawithin
the structure of the methodology; and

B asto whether Telstra has followed a structured approach in its compliance with
the methodology and whether an audit trail exists.
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9.2 Telstra’'s compliance with the price control
arrangementsin the 1999-2000 financial year

921 Summary of Telstra’s compliance with the price control arrangements

In September 2000 Telstra provided the Commission with an audited report detailing the
revenue weighted price movements for each of the four baskets. The Commission assessed this
and further information provided by Telstraand is satisfied that Telstra has complied with the
price control arrangements for the 19992000 financia year. The price cap of CPI-5.5 per cent
for the first basket of services, and the price sub-caps of CPI-0 per cent for the second and third
baskets and CPI-1 per cent for the fourth basket have been satisfied. Telstra has also complied
with the metropolitan/non-metropolitan pricing parity requirement for residential, charity and
business customers.

9.2.2 Overview of the revenue weighted price movementsfor Telstra’sservicesin
the 1999-2000 financial year

Figure 1 shows the size of the revenue weighted price movements for each of the Telstra
services subject to the price control arrangements and the size of the overall revenue weighted
price movement for these services. The revenue weighted price movementsillustrate, for each
service, their contribution towards the overall revenue weighted price movement. Inthe
19992000 financial year the overall revenue weighted price declined by 6.7 per cent.

Figurel. Telstra’srevenueweighted price movementsin the 1999-2000 financial year
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It is noted that in the previous two reports on Telstra' s compliance with the price control
arrangements, standard prices and non-standard prices (flexi-plan discounts and specials)
have been reported. However, Telstra has advised that the practice of separately calculating
standard price changes and flexi-plan discounts was discontinued in the 1999-2000 financial
year for anumber of products. Thiswas the result of increased variety and complexity

of pricing arrangements and the difficulty associated with many of these arrangements

of separately identifying the standard and flexi-plan prices. The standard and non-standard
prices have therefore not been reported.

Pricesfor linerental and local calls

Telstra’' s revenue weighted price increase of 3.4 per cent for line rentals was largely due

to theincrease in its standard line rental charge from $11.65 per month to $13.85 per month
for residential customers and from $20 per month to $25 per month for business customers.
Both increases were implemented in March 2000.

Telstra' s revenue weighted price decrease of 4.5 per cent for local calls was due to reductions
in the standard price of local calls (from 25 to 22 cents), the introduction of 15 cent
neighbourhood calls, changes to a number of local call flexi-plans and changes to concessions
to pensioners.

Pricesfor trunk calls

Telstra’' s revenue weighted price decrease of 1.3 per cent for trunk calls was largely aresult of
new standard prices for STD and fixed-to-mobile calsintroduced in December 1999. Telstra
aso offered a number of temporary specials, such as short-term discounts on STD calls made
on weekends (e.g. during December 1999 there was a $2 per call per day offer for STD calls).

Pricesfor international calls

Telstra’' s revenue weighted price decrease of 0.6 per cent for international calls was due to the
increased use of Telstra's ‘Easy Half Hour’ product. Telstraalso offered international call
specials, such asthe $2 reduction in the ‘ Easy Half Hour’ product between 27-30 December
1999.

Pricesfor leased line services

Telstra experienced a revenue weighted price increase of 0.2 per cent for international leased
line services and a revenue weighted price decrease of 0.2 per cent for domestic leased line
services. These price movements reflect shifts in network/circuit configurations, such as
consolidations of low bandwidth circuits, rather than substantial changes to prices.

Prices for mobile services

Telstra' s revenue weighted price decrease of 3.6 per cent for mobile services was largely
due to the number of specials offered throughout the year. These specials were principally
designed to encourage migration of customers from the AMPS to the GSM network.

The specials offered included substantial discounts on the standard $65 connection price.
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In addition, penetration of low access flexi-plans (e.g. Budget 10) and prepaid plans continued
to grow.

923 Telstra’s compliance with the price cap for thefirst basket

The determination provides that the revenue weighted price movement of the first basket
(containing all services subject to price control arrangements) must not exceed CPI-5.5 per
cent. This basket includes: connections, line rentals, local calls and trunk calls, international
calls, domestic leased lines, international leased lines and cellular digital mobile telephone
services.

In the 19992000 financial year the CPI was 1.1 per cent. Asaresult, Telstrawas required
to reduceits overall revenue weighted prices by 4.4 per cent (1.1 per cent-5.5 per cent). Itis
noted that no carryover was permitted from the previous financial year.*

Table 2 illustrates that Telstra' s overall reduction in revenue weighted prices was 6.7 per cent,
which was 2.2 per cent more than was required to meet its requirement under the
determination.’

Table2. Telstra’scompliance with the price cap for thefirst basket

Service Revenue weighted price
movement (%)
Connections 0.0
Linerentals 34
Local calls -45
Trunk calls -13
International calls -0.6
Domestic leased lines -0.2
International leased lines 0.2
Digital cellular mobile telephone services -3.6
Overall* 6.7
CPI-X 4.4
Carryover to 2000-2001 23

* Rounded to —6.7%

D

This also applies to the second, third and fourth baskets.

5 Telstra used the standard price method to determine price movements for particular
services and the gross yield method for other services. This aso applies to the fourth
basket.
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924 Telstra’s compliance with the price sub-caps for the second, third and
fourth baskets

As noted above, the determination specifies that Telstra must meet price sub-caps for the
second, third and fourth baskets of services.

The second basket comprises of line rentals and local calls. The overall revenue weighted
price movement for these services must not exceed CPI-0 per cent.

In the 19992000 financial year the CPl was 1.1 per cent. Asaresult, Telstrawas
required not to increase its overall revenue weighted price by more than 1.1 per cent
(1.1 per cent-0 per cent).

Table 3illustrates that the revenue weighted price decreasein local call charges sufficiently
offset the revenue weighted price increase in line rentals so as to allow Telstrato meet its price
sub-cap. The overall revenue weighted price decrease of 3.0 per cent was 4.1 per cent more
than was required to meet its requirement under the determination.

Table 3. Telstra’scompliance with the price sub-cap for the second basket

Service Revenue weighted price
movement (%)

Line rentals 8.8

Local calls -11.7

Overall* -3.0

CPI-X 11

Carryover to 2000-2001 4.1

* Rounded to —3.0%

The third basket comprises of connections. The overall revenue weighted price movement
for this service must not exceed CPI-0 per cent.

In the 19992000 financial year the CPl was 1.1 per cent. Asaresult, Telstrawas
required not to increase its overall revenue weighted price by more than 1.1 per cent
(1.1 per cent-0 per cent).

Table 4 illustrates that there was no revenue weighted price movement for connections and
asaresult Telstramet its price sub-cap (by more than 1.1 per cent).
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Table4. Telstra's compliance with the price sub-cap for thethird basket

Service Revenue weighted price
movement (%)

Connections 0.0

CPI-X 11

Carryover to 2000-2001 11

The fourth basket comprises of fixed line services consumed by residential customers:
connections, linerentals, local calls, trunk calls and international calls. The overall revenue
weighted price movements among the 50 per cent of residential customers with the lowest
telephone bills for these services must not exceed CPI-1 per cent.

In the 19992000 financial year the CPI was 1.1 per cent. Asaresult, Telstrawas
required not to increase its overall revenue weighted price by more than 0.1 per cent
(1.1 per cent—1 per cent).

Table 5 illustrates that the revenue weighted price decreasesin local calls, trunk calls and
international call chargesto the 50 per cent of residential customers with the lowest telephone
bills sufficiently offset the revenue weighted price increase in line rentals for such residential
customers, so asto allow Telstrato meet its price SUb-Cé\D.G The overall revenue weighted price
decrease of 1.1 per cent was 1.2 per cent more than was required to meet its requirement under
the determination.

Table5. Telstra’s compliance with the price sub-cap for the fourth basket

Service Revenue weighted price
movement (%)
Residential connections® 0.0
Residential line rentals® 7.8
Residential loca calls® 7.7
Residential trunk calls® -0.8
Residential international calls® -05
Overall* -11
CPI-X 0.1
Carryover to 2000-2001 -12

~ For the 50 per cent of residential customers with the lowest telephone bills
* Rounded to —1.1%

6 It is noted that the revenue weighted price movements for line rentals, local calls, trunk
calsand international calls differ between the first and fourth basket. Thisis primarily
because of the differencesin customer segments included in the baskets (the first basket
includes residential and business customers but the fourth basket only includes
residential customers). It also reflects the different methodol ogies applied.
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9.25 Telstra’s compliance with the metropolitan/non-metropolitan pricing parity
requirements

The determination al so includes price control arrangements for Telstra s untimed local calls.

It means that price reductionsin Telstra' s untimed local callsin geographic areas with effective
competition flow on to customers in areas where competition may not yet have developed. The
price control arrangements require that:

m the revenue weighted average untimed local call price for residential and charity customers
in non-metropolitan Australiain the 1999-2000 financial year is not to exceed the revenue
weighted average untimed local call price for residential and charity customersin
metropolitan Australiain the 1998-1999 financial year; and

m the revenue weighted average untimed local call price for business customersin
non-metropolitan Australiain the 1999-2000 financial year is not to exceed the revenue
weighted average untimed local call price for business customersin metropolitan Australia
in the 1998-1999 financial year.

In the 19992000 financial year Telstra complied with these requirements, with the revenue
weighted average untimed local call pricesfor residential, charity and business customersin
non-metropolitan areas not exceeding revenue weighted average untimed local call prices for
the respective customer segments in metropolitan areas in the 1998-1999 financia year. This
isillustrated in table 6.

Table 6. Telstra'scompliance with the metropolitan/non-metropolitan pricing parity
requirements

Market segment Lower bound of average | Averageprice
price 1998-1999 1999-2000

Non-metropolitan 0.2227

residential/charity

Non-metropolitan business 0.2283

Metropolitan residential/charity 0.2367

Metropolitan business 0.2341
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9.26 Telstra’s compliance with the requirement to notify the Commission of line
rental increase for residential customers greater than CPI

The determination requires that the Commission must consent to a proposed increase in
residential line rental chargesthat is greater than the CPl. Before consenting to the increase,
the Commission must be satisfied that Telstra has available, or will have available at the time
the increase takes effect, products which, if taken up by affected customers, would ensure
that the average telephone bill of lowest-bill residential customers does not increase by more
than CPI.’

In March 2000 Telstrainformed the Commission that it was proposing to increase line rentals
for residential customers from $11.65 per month to $13.85 per month. The Commission was
satisfied that Telstra had in place a product (EasySaver Select) which would ensure that the
average telephone bill of low-bill residential customers would not increase by more than CPI.

7 Low-hill residential customers are defined as those who are (i) pre-selected to Telstra
30 days before the proposed increase being notified to the Commission and (ii) among
the 10 per cent of customers with the lowest telephone bills at that time.

62



Appendix 1

Australian Competition and Consumer Commission publications on telecommunications
released in the 1999-2000 financial year

Reports
July 1999
August 1999

August 1999
August 1999
September 1999
January 2000
April 2000
April 2000

Draft reports
April 2000

April 2000

Local telecommunications services

Assessment of Telstra's undertakings for domestic AMPS and GSM originating
and terminating access

Declaration of an anal ogue subscription television broadcast carriage service
Declaration of atechnology-neutral subscription television carriage service
Mobile number portability

Competition for long-distance mobile telecommunications services
Telecommunications chargesin Australia: 1995-99

Telecommuni cations competitive safeguards: 1998-99

A draft report on the assessment of Telstra’s undertaking for the domestic PSTN
originating and terminating access services

Access pricing paper — local carriage service

Consultation and discussion papers

September 1999
October 1999
December 1999

December 1999

February 2000

February 2000
March 2000
June 2000

Interconnection charges and Telstra’ s access deficit
Telstra’' s undertaking for domestic PSTN originating and terminating access

Principles for determining access prices for PSTN terminating and originating
access on hon-dominant carriers

Principles for determining access prices for domestic GSM terminating access and
domestic GSM originating access services

Internet interconnection: factors affecting commercial arrangements between
network operatorsin Australia

Pricing principles for mobile number portability — a draft guide
Cable and trench lengthsin Telstra' s public switched telephone network

Transmission capacity service
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Guidelines and information papers

July 1999 Telecommunications services declaration provisions

August 1999 Anti-competitive conduct in telecommunications markets

August 1999 Telecommuni cations competition notice guideline (updated)

Codes

October 1999 A code of access to telecommunications transmission towers, sites of towers and

underground facilities

Speeches by Commissioners

(Note: only speeches published on the Commission website have been included)

5 August 1999 Professor Fels, Telecommunications Deregulation Anniversary Lunch — Primus,
Melbourne

30 September 1999  Rod Shogren, Telecommunications regulation in practice: perspectives of a
practitioner, 1999 Conference of Economists Business Symposium, Melbourne

11 February 2000 Ross Jones, Telecommunications and broadcasting regul ation, presentation to
MBA students from Finland, Sydney

4 April 2000 Professor Fels, Regulatory developments in the new millennium, ATUG now2000
conference, Sydney



Appendix 2

The Australian Competition and Consumer Commission Telecommunications Group

General Manager
Michad Cosgrave

Economic Adviser

Melbourne — Melbourne — Melbourne —
Regulatory 1 Regulatory 2 Regulatory 3
Melbourne — Sydney — Canberra—
Enforcement Enforcement and Policy and
Regulatory Coordination
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Commission contacts

ACT (national office)
470 Northbourne Avenue
DICKSON ACT 2602

PO Box 1199, DICKSON ACT 2602
Tel: (02) 6243 1111
Fax: (02) 6243 1199

New South Wales
Level 5, Skygarden
77 Castlereagh Street
SYDNEY NSW 2000

GPO Box 3648, SYDNEY NSW 1044
Tel: (02) 9230 9133
Fax: (02) 9223 1092

Tamworth
39 Kable Avenue
TAMWORTH NSW 2340

PO Box 2071
TAMWORTH NSW 2340
Tel: (02) 6761 2000
Fax: (02) 6761 2445

Victoria

Level 35, The Tower
Melbourne Central

360 Elizabeth Street
MELBOURNE VIC 3000

GPO Box 520, MELBOURNE VIC 3001
Tel: (03) 9290 1800
Fax: (03) 9663 3699

South Australia

14th Floor, ANZ House
13 Grenfell Street
ADELAIDE SA 5000

GPO Box 922, ADELAIDE SA 5001

Tel: (08) 8213 3444
Fax: (08) 8410 4155
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Queendand

Level 3, AAMI Building
500 Queen Street
BRISBANE QLD 4000

PO Box 10048

Adelaide Street Post Office
BRISBANE QLD 4000
Tel: (07) 3835 4666

Fax: (07) 3832 0372

North Queensland
Level 6, Commonwealth Bank Building
Flinders Mall, TOWNSVILLE QLD 4810

PO Box 2016, TOWNSVILLE QLD 4810
Tel: (07) 4729 2666
Fax: (07) 4721 1538

Western Australia

3rd floor, East Point Plaza
233 Adelaide Terrace
PERTH WA 6000

PO Box 6381, EAST PERTH WA 6892
Tel: (08) 9325 3622
Fax: (08) 9325 5976

Tasmania

3rd floor, AMP Building
86 Collins St

HOBART TAS 7000

GPO Box 1210, HOBART TAS 7001
Tel: (03) 6215 9333
Fax: (03) 6234 7796

Northern Territory

Level 8, National Mutual Centre
9-11 Cavenagh Street
DARWIN NT 0800

GPO Box 3056, DARWIN NT 0801
Tel: (08) 8946 9666
Fax: (08) 8946 9600



