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Overview

It is high time that the Australian Competition and Consumer Commission (“Commission”)
roll-back its regulation of the Domestic Transmission Capacity Service ("DTCS”) to take
account of the increasing level of infrastructure based competition on key capital - regional
routes that remain “declared” under Part XIC of the 7rade Fractices Act 1974 ("TPA”"). Even
Py the Commission’s own published threshold for the roll-back of transmission regulation -
the presence of three optic fibre competitors on a route - there are now 20 capital-regional
routes where declaration should immediately be lifted. To ensure that regulation which
can no longer be justified is dismantled, Telstra now seeks exemption from declaration on

the following capital-regional routes:

Port Augusta
Bundaberg Cairns
Townsville Gladstone
Rockhampton Mackay
Maryborough
Wangaratta Warragul
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Wauchope Armidale Bega

Campbelltown

Wagga Wagga

Coffs Harbour

d

Penrith

Tamworth
Gosford

Goulburn

Granting the exemption will promote the long term interests of consumers as required by

the TPA because:

o these routes are already effectively competitive, making ongoing regulation
unnecessary; and

e ongoing regulation will only discourage efficient investment in new infrastructure,
to the detriment of consumers. Discouraging continued and new investment in
telecommunications infrastructure will hamper the delivery of new technologies

and services to consumers, limiting consumer choice and benefits.

it seems likely that the Commission’s published threshold of 3 fibre optic competitors is too
high, particularly when alternate technologies such as microwave and the impact of long
term leases are considered. Effective competition may well be present where there are less
than 3 fibre optic competitors on certain regional routes. The number of routes which
should no longer be subject to regulation may well be higher than the 20 included in this
exemption application. However, given the lack of information available to Telstra
concerning other parties’ commercial arrangements, Telstra has chosen to focus this

application on routes that meet the Commission’s existing threshold.

Structure of Telstra’s submission

Telstra’s submission has two parts:

1 The exemption we seek
Which describes in more detail the nature of the proposed exemption.

¢ Why the exemption should be granted
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Which explains why the exemption meets the Commission's published threshold

and the critena for exempticn in the TPA.

Annexed o the submission are reports in support of the exemption from tihe market
research organisation Market Clarity, expert economist Dr Mike Smart and a statement from
B (occicr with an analysis of the legai criteria for the granting of an
exemption and a list of websites indicating the focation of regional transmission

infrastructure.
PART 1

l The nature and basis of this Exemption Application

1.1 Competition between Optical Fibre networks

Teistra seeks an exemption from the standard access obligations applicable to it in respect
of the supply of the DTCS on 20 capital - regional routes. Those routes are set out in

section 1.3 below. Telstra’s application follows the Commission’s finding, at the time that it
re-declared the DTCS, that requiatory forbearance is justified where there are three optical

fibre networks competing on a particular route,

1.2 The Commission’s 2004 deregulation criteria for Capital to Regicnal Routes

In 2004 the Commussion decided to re-declare the DTCS for a further 5 years. However, in
doing so, It set the criterion that where there are atieast three optical fibre providers on a
particular route, the leve! of competition is sufficient to warrant removai of those routes
from declaration. Inthe 2004 report, 7ransmission Capaciy Service - Review of the
Dectaration for the Dormestc Transmission Capactty Senvice - Final Report {April 2004)
(72004 Final Report’) the Commission said:

“..where there are at least three optical fibre providers ... this serves as evidence of
sufficient competition/contestability to warrant removal of that route from

declaration.”’

On that basis the Commission excluded several capital - regional routes from deciaration
and invited access providers to seek exemption from declaration as further routes met the

criterion.’

| 2004 Finat Report, p. 27,
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Telstra agrees that the presence of at least three optical fibre networks is sufficient evidence
of effective competition, and, on that basis, makes this exemption application. However it
may be that competition is aiso effective at a lower threshold, for example, where there are
only two optical fibre networks but a further competitor leases capacity on one of those
Metworks or suppiies transmission capacity via microwave infrastructure.  In short, the
presence of three optical fibre competitors is sufficient - but not necessary - evidence of

effective competition.

1.3 Routes that meet the Commission’s 2004 criteria for deregulation

Telstra has asked Market Clarity to count the number of competing optical fibre netwaorks
on key deciared capital to regional routes. The results of the Market Clarity count are set out
in its report, which is provided with this submission as Annexure 1. Table 1 below sets out
thase capitalregional routes where Market Clarity has found that Telstra plus at least two

other competitors supply senvices on their owrn optical fibre networks.

Teble 1. Captai to Regional Routes for Exernption from Declaration

Capital City Regional Town
ADELAIDE PORT AUGUSTA
BRISBANE BUNDABERG*
BRISBANE CAIRNS

BRISBANE GLADSTONE*
BRISBANE MACKAY*
BRISBANE MARYBOROUGH™*
BRISBANE ROCKHAMPTON*
BRISBANE TOWNSVILLE

MELBOURNE VWANGCARATTA*
MELBOURNE WARRAGUL

SYDNEY ARMIDALE

SYDINEY BEGA

SYDINEY CAMPBELLTOWN™
SYDNEY COFFS HARBOUR
SYDNEY GOSFORD™
SYDNEY GOULBURN
SYDDNEY PENRITH*

SYDNEY TAMWORTH
SYDNEY WAGGA WAGGA*
SYDNEY WAUCHOPE

72004 Final Report, p. 49.
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Half these routes have 4 and even 5 competitors who have deployed optical fibre. Those
routes are marked with an asterisk in fabie 1 above. The Market Clarity report sets out the
methodology used in undertaking the fibre network count. That methodology is discussed

further below.

.4 Locations of competing optical fibre networks

The proximity of competing fibre networks is a key determinant in assessing the
effectiveness of competition on a route. This is because one fibre network can only
constrain the pricing of services on another fibre network where it is sufficiently close that
hoth network cwners could compete for the same downstream customers. For the
purposes of this exemption application, cptical transmissicn fibre should be counted as a

competing network when is
(<) present in a regional centre; or

{) sufficiently close to that regional centre [0 exert a competitive constraint on the

supply of transmission services to that regional centre.
This concept IS explained in more detail below.

In the 2004 Final Report, the Commmission Look the view that there was effective
competition on 14 regional routes on the basis that those routes had “at least thee optical
fibre suppliers either serving these regional centres or in very close proximity”” The
Commission included Leightons/Nextgen as a "potential provider” where “its network is
within 1 km or fess from the GPO of a regional centre for a given capital-regionai route”*
However, the Commission left open the question on whether it wouid consider optical
fibre transmussion networks located further than | km from the GPO in assessing the case

for exemption.

There is no compelling reason why | km, rather than a greater distance, should mark the

boundary for including or excluding a fibre optic network in a competitor count.

Rather, in assessing whether a particular fibre optic network exerts a competitive constraint

on the supply of transmission services to a regional centre, it is necessary (o take account of

> 2004 Final Report, p. 48,
' 2004 Final Report, p. 27.
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the cost of extending the fibre optic network to any point in the regionai centre, relative to

the overall cost of building the fibre optic network along the relevant capitalregional route.

1.5 Criticai Loss Analysis is used to define the market boundary

Telstra engaged Dr Mike Smart of CRA International to provide a report on what criteria
should be employed to determine whether a parucular fibre-oplic network exerts
compeltitive constraints on the supply of DTCS on a regional route {“Smart Report”}. That

report is at Annexure 2 1o this submission.
Inshort, Dr Smart has proposed the use of critical ioss analysis tc set the criteria.

Critical ioss analysis ["CLA") is a guantitative method of determining market boundaries for
antitrust purposes. it addresses the question of what percentage toss of custom would be
necessary to make a given price increase unprofitable. [t identifies the gecgraphic
Boundaries of the relevant market based on the extent to which potential competitors can
discipline the pricing behaviour of a hypothetical monopolist. Competitors that can impose

effective canstraint shouid be included in the market definition.

Dr Smart has employed CLA to determine a rule for determining whether a fiore optic
network should be included in a competitor count for the purposes of this exemption

appilcauon.  As he explains:

“.. the definition of the [capital-regional] transmission market should include alf
potential entrants wiho have fibre networks iocated within a critical distanice z* of
the [regionai centre]. This critical distance is the largest distance over which a
competitor could enter, charging its own average avoidable costs, and undercut

the hypothetical monopolist incumbent’s SSNIP price.”Ej

Dr Smart concludes that any carrier with a fibre network within a distance {from the
regionai centre] of 5% of the route distance {between the capital city and the regional
centre) should be counted as a competitor in the market [(the 5% rule). Dr Smart notes that
this calculation is based on a number of conservative assumgptions, one of which is @ 5%
small but significant non-transitory increase in price (SSNIP). As 109% SSNIP is routinely used

in market definition exercises {as indicated by Or Smart®), it is certainly arguable that an
Y y arg Y

7 Smart Report, p. 5.
a3 -
Y Smart Report, p. 3.
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carrier with a fibre network within a distance of 0% of the route distance should also be

counied as a competitor in the market.

The 5% ruie 1s preferable to one based on an arbitrary distance (such as | km radius from
the GPO of a regional centre} because it takes into account route specific factors - Le, the
relative costs of buiding the spur (including the transmission equiprent) compared to the
costs of the whole route - to work out the geographic limit of competition on each route.
These route specific factors are relevant (o a carrier’s consideration of the business case for

SUPPIVING ransmission services to a regional centre.

On the basis of the 5% rule there is suffictent evidence of effective competition in respect of
any capitakregional route where there are at least three fibre optic competitors within a
distance (from the regional centre) of 5% of the route distance [between the capital city
and the regional centre).

16 Applying the results of CLA to capitai - regional routes

On the pasis of Dr Smart's report, Market Clarity was instructed to base its competitor count
on the 5% rule. in applying that ruie it was alse instructed to caiculate the DTCS route
distance on the basis of the shortest road distance between the capital city and regional

centre.

Road distance is appropriate in this context because transmission infrastructure is generally
located alongside roads {particutarly in rural regiors) due to ease of access for equipment.
I addition roads are generally located to minimise distances tetween main towns and
cities taking nto account gecgraphicai features thal are also relevant 1o the placement of
transmission links. This is explained by | i~ His siatement at Annexure 3 to this

SUIDMISSION:

“For the purposes of an initial budgetary estimate, the initial route plan for a
completely new roule is usually based on a review of a map of the proposed
network area. [Lis usual to Dase an initial estimate on the most direct road distance

between the two network locations. This is because:

(a} Obtairing access to instalt an optical fibre cable is maost iikely to be readily
achievable in or beside an existing road corridor, minimizing the need to

extensively Cross private land.
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(c)

(g
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route is simpler and less expensive;

The iogistics of transporting people, materials and equipment (o the cabie

The existence of an adiacent road generally makes the task of maintaining

the optical fibre cable logistically simpler and less expensive; and

The cities and towns in which Telstra’s exchange sites are located are
connected by the road network. In general, roads have developed
historically te either minimize the traveling distance between locations
and/or to avoid geographically challenging routes, for example very steep

grades. Similar considerations apply to selecting a cable route.”’

Wihen applied to each regional route distance calcuiated in this manner, the 5% rule

generates the following distances on the 20 routes that form the basis of this exemption

application. Thatis, if a party’s DTCS terminates within the distance from the GPO specified

below, then it should be included i the count of competitive providers of the service for

that reute.

table 2: The market boundaries for each capital to regional route

Capital City Regional Town Road Distance Distance from GPO in
(Km) regionai centre
[Km)
ADELAIDE PORT AUGUSTA 3006 15
BRISBANE BUNDABERG 363 18
BRISBANE CAIRNS 1681 84
BRISBANE GLADSTONE 5i4 26
BRISBANE MACKAY 951 48
BRISBANE MARYBOROUGH 264 I3
BRISBANE ROCKHAMPTON 615 3
BRISBANE TOWNSVILLE 1335 67
MELBOURNE WANGARATTA 250 I3
MELBOURNE WARRAGUL 105 5
SYDNEY ARMIDALE 499 25
SYDNEY BEGA 425 21
SYDNEY CAMPBELLTOWN 58 3
SYDINEY COFFS HARBOUR 535 27
SYDNEY GOSFORD /6 4
SYDNEY GOULBURN 196 10
SYDNEY PENRITH 59 3
SYDNEY TAMWORTH 389 20
SYDNEY WAGGA WAGGA 458 23
SYDNEY WAUCHOPE 386 19

T witness Statement of | caec 23 August 2007,
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Part 2

2z Reasons for granting the Exemption Application

2.1 There is extensive competition on the exemption routes

A number of factors are potentiaily relevant to the Commission’s assessment of the
effectiveness of competition on a specified capital-regional route. For the reasons set out
above, the key factor is the number of competitors owning optical fibre on that route.
Where there are at least three competitive fibre optic networks in a route, this provides a

sufficient - but not necessary - level of evidence of effective competition.

2.1.1  Concentration Levels

The market for transmission services is characterised by significant upfront capital

investment. Oplical fibre networks are usuaily buill with capacity that substantiaily exceeds

current market demand. Tris is not to say that there is inefficient excess capacity, as it is
efficient to take into account potential growth in future traffic levels when deciding how

much capacity 1o Huikd,

Another feature of transmission 1s that it is a homogeneous product. Customers for

transmission capacity are sophisticated - often they are other carriage service providers that

would have litte difficLity swiltching between different suppliers of transmissiory capacity.

short, switching costs are low, if not immaterial,

In

Given these two features - low switching cost and significant capacity - traditional measures

of market concentration such as revenue-share have littie relevance to the effectiveness of

competition. Instead, the key factor is the number of competitors in the market.

Even the presence of two competitors is often enough to deliver competitive outcomes.

Product homogeneity, low switching costs, significant upfront investments together ensure

that the two competitors will face significant challenges engaging in co-operative

behaviour. Any co-operative behaviour wouid likely be unstable and guickly fall to

competitive pricing behaviour. This is particularly the case where prices are negotiated on

a commercially confidential basis, as is the case with transmissiorn markets. A supplier
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cannot ebserve the pricing of its rival, and therefore cannot be sure if its rival is acting co-

operaltively or competitively. The safest assumption is that the rivals” prices are competitive.

The presence of a third competitor would make co-operative outcomes impaossibie to
achieve, even temporarily. Telstra agrees with the Commission that there is certain to be
effective competition wherever there are three or more fibre optic competitors on a

partcular DTCS rouwte.

2.1.2 Barriers to Entry

The fevel of competitive duild on the regional routes included in this exemption apphcation
is also evidence that the barriers to entry in the provision of transmission services are not

high.

Accordingly existing capacity on regional routes does not preclude a new entrant from
huilding additional capacity. Even excess capacity, to the extent that it exists, is not a barrier
to entry as evidenced by the large and increasing numbper of competitors prepared to
invest in transmission on the exempton routes. The economic case for building investment
capacity 15 not based on current market demand, but on future market dermand over the
life of the investment. Where investors anticipate growth in demand over the long term,

this may support a case for adding new capacity (o a regional route.

Furthermore, it is unlikely that, once a competiter is present on a regional route i would
exit the market because the variable costs are a small proportion of total costs. Even if there
is & pericd of fow demand on the route, the access provider would retain its infrastructure

untl dermand is restored.

Finally access providers have significant plans 1o expand their optical fibre footprint in rural
Australia. Annexure 5 lists several transmussion provider websites providing public
information on cptical fibre transmission networks. Furtiher, as the Commission is aware,
OPEL (a joint venture between Optus and Elders) has received massive public funding to
provide broadband services in regional areas, which is likely to stimulate demand for

transrmission capacity in these areas.
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2.2 Granting the Exemption will promote the long-term interest of end users
(“LTIE")

Granting exemptions on ail of the 20 regional routes in this application will promote
competition and the efficient use of, and investment in, infrastructure for the reasons set

out below and in more detall in Annexure 4 1o this subimission.

In 2004, the Commissicn decided to exclude 14 capitalregional routes from the DTCS
declaration on the basis that competition was effective as demonstrated by the presence of
at least thiree opucal fibre suppiiers. The Commission should now inciude all other capital-
regional routes where there are now at least three optical fibre suppliers. This will signal to
the investment community that the Commission is committed (o dereguilating transimission
services wherever competition is effective, as demonstrated Dy the presence of at least
three opticai fibre suppiiers. Itis desirabie that the Commission act consistently in making its
regulatory decisions. Consistent decision-making will reduce unicertainty about the
regulatory regime and reduce the risks of overregulation. There is nothing since 2004 that
would lead the Cormmission to change its view that the presence of at least three optical
fibre suppliers is sufficient evidence of effective competiticn. fndeed, as set out above, there

are good reasons to consider that the Commission’s three competitor threshoid is too high.

2.2.1  Promotion of Competition

Based on the Commission's own analysis in the 2004 Final Report, there is effective
competition in at least 20 capitai-regional routes that are still subject to the DTCS
declaration. Accordingly, exempting these routes from the DTCS declaration would not
have an adverse impact on competition in these routes. It woeuld improve competition in
the provision of DTCS more generally by encouraging facilities based competition which

delvers consumer benefits such as greater choice of service and lower prices to customers.

2.2.2  Anyto Any Connectivity of End Users

Telstra agrees with the Commussion’s view in its 2004 report that exempting routes that are
effectively competitive from the DTCS declaration will have no impact on any to any

connectivity between end users of telecommunications services.?

2.2.3  Investment in transmission infrastructure

® 2004 Final Report, p. 47.
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In the 2004 Final Report, the Commission observed that;

“where a service remains declared when there is effective competition in the
provision of that service declaration can reduce efficient investrment more broadiy
i the market. This is on the basis that it can maintain reliance on the main supplier
in the market, thus reducing efficient investment by access seekers in utilising
alternative suppliers or service and hence the cngoing investment in infrastructure
by these alternative suppliers. This in turn can be deleterious to maintaining

competition and in delivering service diversity to end users in the longer term.”’

In A strategic review of the reguiation of fixed network senvices - An ACCC Discussion

Faper (December 2005}, the Comimission recognised that a deciaration:

‘rmay distort the access-provider's maintenance, improvement and expansion
decisions leading to inefficient investment that harms the long-term interests of

end-users.”’

Telstra agrees that regulation can harm the LTIE through distorting efficient investment
incentives. Continued reguiation of the 20 capitatregional routes where competitior is

now effective can be delrimental to the iong term interests of end users.

7 2004 Fingl Report, p.45.
A strategic review of the requiation of fixed network services - An ACCC Discussion Paper, ACCC,
{December 2005) 18,
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ANNEXURE 1 — Market Clarity Report
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ANNEXURE 2 — Mike Smart Report
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ANNEXURE 3 - Statement of ||| | | GIR
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ANNEXURE 4 - Statutory criteria and market definition

This Annexure sets out the legal analysis underlying Telstra’s view of the statutory critenia

and the refevance of market definition for the purposes of the DTCS exernptions.

Statutory criteria

Part XIC of the TPA establishies an industry specific regime for reguilated access (o
telecommunications services designed to promote the LTIE of carriage services or services
provided by means of carrage services. The Commission is required (o grant the
exermnplion application pursuant to section | 52AT of the TPA if doing sc will promote the
LTIE.

As is well known, mn determining whether a particular thing promates the LTIE, regard must

be had to the following objectives set out in section 1 52A8 of the TPA!

(a) the objective of promoting competition in markets for carnage services and services
supplied by means of camage services;

(D} the objective of achieving any-to-any connectivity for carriage services involving
communication between end-users, and

() the objective of encouraging the economicaily efficient use of, and economically
efficient nvestment in, the infrastructure by which carriage services and services

provided by means of carriage services are supplied.

Section 152AB(6] of the TPA provides that in determining whether exemption is fikely to
result in the achievement of the objective of encouraging the economically efficient use of,
and the economicaily efficient investment in, the infrastructure by which listed services are

supplied regard must e had to:

o (he technical feasibility of supplying the service;

e [he legitimate commercial interests of the supplier of the services; and

» the incentives for investment in the infrastructure Dy which the service are suppiled
and any other mfrastructure Dy which services are, or are likely to become, capable

of betng supplied.

For present purposes, the "particutar things” are the making of orders exempting Telstra

from all of the standard access obligations in respect of the supply of the DTCS on the
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specified routes. Accordingly the relevant question is whether the exemplion will meel the

objectives set out above. '’

The phrase “regard must be had” means that the decision maker is required to take those

objectives into account and to give weight to them as fundamental elements in makmg its

determination.

maker might decide tc give no weight at all to one or more of these objectives.’”

The approach to interpretmng and appiying the LTIE test has been articulated by the

it s difficult to conceive that it could have been intended that the decision

Tribunal in its 2004 Foxtel decision on the applications for anticipatory exemptions {odged

by Telstra and Foxtel in respect of the analogue pay TV service. ™

Tnis approach, which

Telstra respectiully adopts, s summarised in the foliowing paragraphs from that decision:

“108

109

e

The poine 5 .. whether there are  other  flavourablel
consequences of exemption such that the abrogation or
witharawel of the protection provided Dy e Siandard access
obligations, by wely of exernplion from hose obligations carn be

Justitied

The focis of the Commission and the [rbunal must be upon
the fact that it is the exemption from the standard access
obhganons that will  promote  the longterm niterests of
endusers.  This is made clear by the provisions of s 152458 of
the Act particuilarly i subs (). 5 made clear that it s &
particuigr thing” that is (o promote the long-tenm intérests of
endusers.  in the partictdar cases before the Tnibunal the
Dargcuae Hing” s dhe making of an order exempiing the
CATIEN OF CATIFGE SEVICe Drovicier from all the standard access
aobligations.  ACCoraingly, it s necessay o ask whethier the
EXCMPHON o those 0bligations will acheve the obiecives set
OLE 17 SUbs (2] of 5 1 5248

We accepr that the Tdure walthh and vwiiout” aoorodach
provicles helplul guidiance i appling the LTIE test I miaking

5(‘V(’/?/\/C(WO//(/ arded (Vo4 [2004) ACompT T at [109).

LR v Hunt ex Parte Sean investments Ay Lidl [1979) 180 CLR 322 per Mason ) at 329;
( O.’[)Ofc?[/()fl/ arled Austratian Competition Tribunal [2006] ACompT 4, at [68].

Soo Re Michael ex parte Epc Frnecgy [2002) W/\SC/\ 231 at [55]

' Seven Network Limited (No. ) [2004] ACompT

Tefstra
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s assessment we are guided by the iact that in the words of
SIE2A0/Z the ‘particular thing” hat s before us s the
graniing of the exermpiion appications.. . However, it should
be nofed that the Tuture willh and without” test reguires the
forecasting of fuivre market behaviour, competitive activily and
markel conauct g particuiar area or region and e
aevelopment of an wwestment  Bul the answer (o e
appihcation of that twofold enqguiry fthe future with and
without the exemplion) is not the wiimate or findl answer (o
the issues posed. That answer must be couched i (erms oF an
appropriate degree of satsiaction that the making of an order
exempling each of Foxtel and Teistra from the standard Jccess
obiigations 11 5 152AR will promote the long-term interests of
end-users of the services they provde  This degree of
satisiachion s reached by apphing the future with arnd the
e without test that s (o sav we compeare the fulure
SEuEOn With ihe exermpiion orders faving been made vaith
the fulure Situation vathout the exemplion orders having beern
macke, e then ask the question. wihich situation is in the LTIE
f Re OIW Lid (1995) 132 AR 225 at 276

Having regard o the fegisiation, as well as ithe quidance
provided by the Explanatory Memorandum, it is necessarny, in
our view, [0 take the following maiters nilo accourt wihen

apRING the toudhistone — he long-lerrn nterests Of end-users:

Endrusers: i this miatter, end-users” miciude  actusal and
poolenial subscribers (o subscription  ielevision services and
other viewers i their househoids.  The term s ako lkely (o
nckicte businesses such as hoiels and other places where
Deopie congregate thar subscribe or midy poleritially subscribe

{0 SUBSCHDHON teIeVISION SErvices,

interests: the inieresis of enda-users fie i ObIanig Iower prices
[thary would otherwise be the case), increased quaiity of service
and icreased aversity and scope in proauct offenngs. i our
view,  His  woulkd  nciude access to innovaions  such as

interactiaty in a quicker timeframe (han would othervwise be



127

133

Telsira i Conficence

the caser arct

Long-termn: the long-term will be the period over wiich the full
effects of the Tnbunals decision wiil be felt This means some
years being suficient tme for i players (beng existing and
POLENntSl competitors ar dwe various funchional siages of the
subscription television indusiry] (o adjust (o the outcome, make
FeSETIEN: decisions and gnplerment growdl ~ as well as erniry

AN or exit — sirategies.

The wuse of the “Tong-term™ may also assist a1 resohing e
apparent tension benweer the criteria i 5 | 52A512(c) and e/
For example  action al promaoles  competition i the
Shorttenm  mdy  deter mvestiment and  hence over the
longerdanm, Compettion may Iessen frescliing 17 reducions (o
EMICIENCy and NNovation).  Moreover, an action may promote
compettion at the retail level fresuiting i more channels
offerec! by more operators), but may deter Baciiies-based
competiton, with fewer service providers being prepdred (o
asiablisty  delvery  mechanisms oF their own (han woukd
olhenwise be the case Assessed over the iong-temi. however,
there [s less lkely to be any conflict benween the promobon of
competition and efficiency.  Nonetheiess, o the extent thal
there are rmixed effects, we will have regard (o the overall or rel

effect

e was put (o us har the earier decision it Re Sydney Aipors
Corporation Lid (2000) 156 FLR 10 {“Svdney Aiporis’) proviaed
assistance i inenpreting  the  promotion  of  competition”
criterion. It Sydney Arports, a review of a aecision [0 deciare a

faciity pursuant To FriliA of the Act it was siated (at par [106])

“The Tribunal does not consider that the notion of promoting’
competition i SEEHIAE) requires ik to be satslied thet there
woulid be an advance i compeition i the serse that
COmpetiion woulkd be increased. kaiher, ihe Tribunal considers
har the noton OF promoiing” compeiition i s44i4i(a)
rvolves the idea of creating the Conditions or environment 1or

HTDrOVING compention from wihat it would be otherwise. Thet

20



felstra in Confiderice

500 Sy, 1he OPPONILIineEs and environment or compeaton
given declaranon, will be better than they would be without

declaration ” (paragraph 123/

124 i our view this description is apt for the criterion establishedd
vnaer s T52ATALS) and s 1 52ABLZ el I addiiion, we corsicier
hat WS description 15 equally apphcable [0 assessing whether
the “particuiar hing” encourages economically ecient use of

JNC IVESITIENE i, mIfrasiruciure prsuiant to s 1 52A8(2)e) ”

In light of this decision, the key guestion to be considered by the decision maker in the
present case is whether the granting of the exemption will further each of the oblectives
that make up the LTIE. As enunciated by the Tribunal in the Foxtel decision, the starting
point for making this assessment is to utiiise the “future with and withowt” test and compare
forecasted future market behaviour, competitive activity and market conduct if the
exemption is granted to future market behaviour, compelitive activity and market conduct if
the exemption is not granted. - Any such assessment must aise take a sufficiently iong

term view o enable it take nto account the fuil effects of the decision.

However, it should be noted that while the “future with and without” test may provide
"helpful guidance” in appiying the LTH: test, it should not and cannot be used to provide
the ultimate or final answer to the issues in considering whether to grant this exemption.
The danger of sole refiance on the "future with or without” test is that it can inadvertently
lead to an anatysis which does not consider all of the elements of the LTIE criterton, and
would e contrary to the Tribunal's expressed view in the Foxtel decision, where it clearly
stated that the outcome of the test "is not the ultimate or final answer 1o the issues

posed"”.”

These principles as enunciated mn Tribunal decisions clearly establish that itis not an answer

to an exermption application to identify.

o shortterm {or even medium-term) or transitory detrimental conseguences for
competition where it is maore likely than not that exermption wouid create the
conditions or an erviroriment that will result in an overall or net increase in the LTIE

over the forg-ters; or

" See Foxtel decision at [119).
' Foxtel decision at {119).

21



Jefsira in Confidence

‘Cherry-pick” isolated detrimental impacts {even over the long-term} where it is
maore likely than not that exernplion would create the conditions or an
environment that will result in an overal or net increase in the LTIE over the long-

Lerm.
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ANNEXURE 5 - Weblinks for Examples of Optical Fibre Transmission Networks

Optus Infrastructure Netwaork

http://vwww.optus.com.au/dafiles/ OCA/Wholesale/ProductAndServices/DataSoluti
ons/TransmissionSolutions/StaticFiles/Documents/optus _network.pdf

OPEL Proposed Transmission Build

http.//vwww.broadbandnow.gov.au/opel-map.htm

SILK TELECOM

http://wwwsilktelecom.com.au/sitefiles/File/Network/Silk%20telecom%Z20Australia
%20network%20v 1 .pdf

POWERTEL

http://www.powertel.com.au/htmi5/the network.htm

NEXTGEN

http://www.nextgennetworks.com.au/NN _longhaul map.pdf

ACCESS PROVIDERS IN VICTORIA

http.//www.mmv.vic.gov.au/broadband/Backhaulregionbyregion

b



