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Summary

The ACCC proposes to grant re-authorisation for five years to enable the Rural
Doctors Association of Australia and its constituent state associations (collectively
the RDAA) to collectively negotiate with state and territory health departments, Local
Hospital Networks, Primary Health Networks, and Hospital and Health Services, the
terms of contracts for general practitioners and generalist visiting medical officers in
rural areas.

Collective negotiation involving the RDAA may help in attracting and retaining
doctors in rural areas.

The ACCC has also decided to grant interim authorisation to enable the existing
negotiations with the various state-wide entities to continue while the ACCC is
considering the substantive application.

The ACCC invites submissions in relation to this draft determination before making
its final decision.

1. The application for revocation and substitution

1.1. On 31 July 2018, the RDAA (the Applicant) lodged an application to revoke
authorisation A91376 and substitute authorisation AA1000427 for the one revoked
(referred to as re-authorisation). The RDAA is seeking re-authorisation to collectively
negotiate on behalf of general practitioners and generalist visiting medical officers? in
rural areas for five years. This application for re-authorisation AA1000427 was made
under subsection 91C(1) of the Competition and Consumer Act 2010 (the CCA).

1.2. The ACCC can grant authorisation, which provides businesses with legal protection for
arrangements that may otherwise risk breaching the competition law, provided the
arrangements are likely to result in a net public benefit or, in some cases, are unlikely
to substantially lessen competition.

1.3. The existing authorisation (A91376) is due to expire on 21 November 2018. In order to
give due consideration to the application for re-authorisation, the ACCC has decided to
grant interim authorisation under subsection 91(2) of the CCA to enable the Applicant
to continue to engage in those elements of the conduct previously authorised under
the existing authorisation (for which re-authorisation is now sought) while the ACCC is
considering the substantive application. Interim authorisation does not extend to the
new forms of conduct for which authorisation is now sought. The ACCC’s
consideration of interim authorisation is discussed further in section 6.

The Conduct

1.4. The RDAA is seeking re-authorisation for five years to collectively negotiate with state
and territory health departments, Local Hospital Networks, Primary Health Networks
and Hospital and Health Services, the terms of contracts for general practitioners and
generalist visiting medical officers in rural areas.

1.5. Matters for negotiation could include payments to doctors for services provided to
public patients or services provided within the hospital/facility, including payments for

1 Visiting Medical Officers are medical practitioners appointed by a hospital to provide medical services for hospital (public)

patients on an honorary, sessionally paid, or fee for service basis. Australian Institute of Health and Welfare
http://meteor.aihw.gov.au



1.6.

on-call and arrangements for rosters, as well as payments for the provision of primary
care services, including after-hours services in the general practice or other primary
care setting. Negotiations may also include broader terms and conditions such as
fatigue management, clinical governance processes and professional development
support.

(the Conduct)

The ACCC has authorised the RDAA to collectively negotiate with state and territory
health departments since 2008. It has also authorised the RDAA to collectively
negotiate with state-wide Local Hospital Networks in South Australia and Western
Australia since 2013. In the current application the RDAA seeks to extend the scope of
authorisation to enable it to collectively negotiate with:

e Local Hospital Networks in Victoria
¢ Hospital and Health Services in Queensland

e Local Hospital Networks in South Australia (the RDAA submits the Country Health
South Australia Local Hospital Network will transition away from a state-wide Local
Hospital Network to six new Local Hospital Networks at a date as yet to be
advised), and

e Primary Health Networks across Australia.

Rationale for the Conduct

1.7.

1.8.

1.9.

1.10.

The RDAA submits that people living in rural Australia have poorer health outcomes
than their urban counterparts. The RDAA notes the findings of a report by the
Australian Institute of Health and Welfare “Australia’s Health 2016”, which states that
there is a higher prevalence of disease in rural areas and that “for nearly all causes of
death, rates were higher for people living outside of Major cities, with people in
Remote and Very Remote areas faring the worst”. The RDAA also notes that:

¢ life expectancy in rural areas is up to 7 years less than the city
e mortality rates in rural areas are up to 3 times higher than those in the city

e thereis a high prevalence of mental health issues and suicide rates are up to 30%
higher.

The RDAA submits that the shortage of rural doctors appropriately skilled in advanced
community and hospital medical care is a significant contributing factor to poor health
outcomes in rural communities. The RDAA also notes that an increase in the number
of GPs in the over 55 years age bracket is impacting on the interest and willingness of
this workforce to provide services, particularly the after-hours services at hospitals.

The RDAA submits that Commonwealth Government initiatives and support for
medical students provides an opportunity to build the rural workforce, but that this will
only be achieved if there are support networks in place as well as mature industrial
arrangements comparable to those available in major cities and large regional centres’
hospital systems.

The RDAA submits that, if granted, authorisation will enable it to continue to support
rural doctors and facilitate their participation in the provision of VMO and other
services. It submits that this, in turn, will promote more efficient delivery of health care
services, better work force recruitment and retention, and improved health outcomes
for rural and regional communities in the longer term. It submits the inclusion of Local
Hospital Networks in Victoria and Hospital and Health Services in Queensland aims to
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enable a more cost efficient process for the engagement of VMOs in rural and remote
hospitals across all of Australia.

2. Background

The Applicant

2.1

2.2.

The RDAA is the peak organisation representing the interests of doctors working in
rural medical practice throughout Australia. It represents the full range of rural doctors,
including specialists, rural generalists, general practitioners, and doctors working in
both the public and private sectors. The RDAA submits that its objectives focus on
acquiring the highest standard of medical care for people living in rural and remote
Australia, which includes advocating for a highly skilled and motivated rural medical
workforce, which is appropriately trained, remunerated and supported.

The RDAA submits that the existing authorisation has facilitated effective negotiations
and agreements in a number of states. For example, the RDAA cites the state-wide
agreements reached in NSW. The RDAA notes multiple examples where it has worked
collaboratively with the Australian Medical Association in negotiating on behalf of its
membership.

Key entities relevant to the Conduct

2.3.

2.4.

2.5.

2.6.

Local Hospital Networks (LHNs) are separate statutory authorities which are
responsible for the management of public hospitals throughout Australia. The
boundaries for the 137 LHNSs include 124 geographically-based networks, together
with 13 state-wide networks which deliver some specialised services across some
jurisdictions. LHNs are made up of small groups of local hospitals that collaborate to
deliver patient care. They manage their own budgets and are held accountable for
their performance. The size and scope of LHNs varies from state to state.

Queensland Hospital and Health Services (HHS) are 16 independent statutory
bodies which are responsible for delivering public health services in their areas. Each
HHS is governed by a Hospital and Health Board and managed by a Health Service
Chief Executive.

The Australian Government established 31 Primary Health Networks (PHNs) in 2015
with the key objectives of increasing the efficiency and effectiveness of medical
services for patients, particularly those at risk of poor health outcomes, and improving
coordination of care to ensure patients receive the right care in the right place at the
right time. PHNs are overseen by a board of directors and advised by a clinical council
and a community advisory committee. They are expected to fund:

e after hours services
e mental health services
e health promotion programs

e primary care support.

Medicare Locals have been replaced by PHNs. Medicare Locals were primary health
care organisations established as a key component of the Australian Government’s
National Health Reform agreement reached in 2011. Medicare Locals were set up to
coordinate the delivery of primary healthcare services and address local health care
needs and service gaps. There were 61 Medicare Locals across Australia, 41 of which
had a significant rural constituency.



Visiting Medical Officer (VMO) services

2.7. The RDAA anticipates that VMO agreements will continue to be made on a state-by-
state basis, or with individual Local Hospital Networks in some circumstances. The
RDAA submits that the nature of negotiations, which take place at the state level, and
the extent of RDAA involvement in these negotiations, varies widely between states.

2.8. Under current arrangements, VMO fees for rural doctors in all states except Victoria
are set on a state-wide basis by State Departments of Health. In Victoria, VMO
arrangements are negotiated directly between medical practitioners and practices and
the LHNSs. In Queensland, while doctors negotiate individually with local HHS’, the
previous state-wide contract is currently used as the guide for service contracts.

3. Consultation

3.1. A public consultation process informs the ACCC’s assessment of the likely public
benefits and detriments from the Conduct.

3.2. The ACCC invited submissions from a range of potentially interested parties including
state and federal government agencies, industry associations, consumer organisations
and likely negotiation targets.

3.3. The ACCC received two submissions from interested parties in relation to the
application:

e The Australian College of Rural & Remote Medicine (ACRRM) supports the
RDAA’s application for re-authorisation. ACRRM submits that the
arrangements have “significant potential for community benefit, especially in
regional, rural and remote areas, with little associated risk of limiting
competition or other adverse impacts”. ACRRM submits that because the
arrangements are voluntary for all relevant parties and that authorisation of
collective boycotts has not been requested, there will be “no adverse effects
on competition and a minimal chance of adverse public impact from the
arrangements.”

e General Practice Registrars Australia (GPRA) supports the application for re-
authorisation. GPRA notes that the voluntary collective negotiating
arrangements, under both the current and proposed authorisation, enable
RDAA to support rural doctors in negotiating the terms and conditions under
which they provide VMO services to LHNs and other health services. GPRA
notes that management and payment arrangements vary across states and
individual hospitals, and seeks a collaborative approach between RDAA and
GPRA in advocating for GP registrars, especially in rural and remote areas of
Australia.

3.4. The RDAA acknowledged the submissions and agreed with GPRA that a collaborative
approach would be beneficial.

3.5. Public submissions by the RDAA and interested parties are on the Public Register for
this matter.

4. ACCC assessment

4.1. The ACCC'’s assessment of the Conduct is carried out in accordance with the relevant
authorisation test contained in the CCA.


https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/rural-doctors-association-of-australia-limited

4.2.

4.3.

The RDAA has sought re-authorisation for Conduct that would or might constitute a
cartel provision within the meaning of Division 1 of Part IV of the CCA and may
substantially lessen competition within the meaning of section 45 of the CCA. This is
because, for the purpose of competition law, independent contractors are regarded as
competitors. Therefore an agreement among rural doctors relating to the supply of
VMO services to hospitals and health networks is at risk of breaching the CCA.

Consistent with subsections 90(7) and 90(8) of the CCA2, the ACCC must not grant
authorisation unless it is satisfied, in all the circumstances, that the conduct would
result or be likely to result in a benefit to the public, and the benefit would outweigh the
detriment to the public that would be likely to result (authorisation test).

Relevant areas of Competition

4.4,

4.5,

4.6.

To assess the likely effect of the Conduct, the ACCC will identify the relevant areas of
competition likely to be impacted.

The RDAA submits the relevant areas of competition are:

o the provision of VMO services by rural doctors to rural hospitals and health
care facilities within a defined geographic area, and usually in the community
in which the practitioner is located. There may be some instances where these
services are provided to hospitals and health care facilities in other towns in
the vicinity.

¢ the provision of health care services by rural doctors to Primary Health
Networks within a defined geographic area and usually restricted to the
community in which the doctor is located.

The ACCC considers that rural public hospitals are likely to seek VMO services from
doctors practicing in areas around the hospital. The size of these regions is likely to
differ depending on the remoteness of the area and other geographic factors.

Future with and without the Conduct

4.7.

4.8.

4.9.

In applying the authorisation test, the ACCC compares the likely future with the
Conduct that is the subject of the authorisation to the likely future in which the Conduct
does not occur.

The ACCC considers that, in the future without collective negotiations the RDAA could
continue to play a consultative role on behalf of rural doctors, but higher transaction
costs from individual negotiations would mean individual rural doctors would be likely
to accept standard form contracts with limited ability to negotiate the terms and
conditions of their agreements.

The ACCC notes that the arrangements for acquiring VMO services varies between
states and territories, with most states effectively having a state-wide contract while in
Victoria, for example, VMO services are individually negotiated by each of the 86
LHNSs. In Victoria, there are likely to be many different agreements from one LHN to
the next with or without the conduct. In these circumstances, the ACCC considers that
collective negotiation is likely to result in stronger advocacy for rural doctors and more
effective negotiations.

2 See subsection 91C(7).



Public benefits

4.10. The CCA does not define what constitutes a public benefit. The ACCC adopts a broad
approach. This is consistent with the Australian Competition Tribunal (the Tribunal)
which has stated that the term should be given its widest possible meaning, and
includes:

...anything of value to the community generally, any contribution to the aims pursued
by society including as one of its principal elements ... the achievement of the
economic goals of efficiency and progress. 3

4.11. The ACCC has considered the following public benefits:
e Transaction cost savings

o Better input into contracts leading to attraction / retention of rural doctors

Transaction cost savings

4.12. Generally there are transaction costs associated with contracting. These transaction
costs can be lower where a single negotiating process is employed, such as in a
collective bargaining arrangement, relative to a situation where multiple negotiation
processes occur.

4.13. The ACCC considers that collective bargaining allows parties to share these costs
which in turn may improve the level of input into negotiations and result in more
efficient outcomes.

4.14. The ACCC considers that the Conduct is likely to result in continued transaction cost
savings and that this constitutes a public benefit. The ACCC notes that the extent of
these savings may vary as a result of the different contracting arrangements adopted
by various jurisdictions. As noted, negotiations may be undertaken at the LHN level
(e.g. Victoria) or at the state or territory level in other jurisdictions.

Better input into contracts leading to retention of rural doctors

4.15. The ACCC has previously accepted that collective bargaining may result in more
effective representation of rural doctors in dealing with state and territory health
departments. To the extent that this occurs, this outcome may provide rural doctors
with greater confidence with respect to the stability and development of health care
services in rural areas, which in turn may have a positive influence on the recruitment
and retention of rural doctors.

4.16. The ACCC accepts there may be some public benefit where the RDAA can assist rural
doctors to better participate in the negotiation process such that it results in a more
efficient outcome, particularly where that leads to a greater retention of rural doctors or
the increased provision of medical services in rural and remote areas that are currently
under-supplied.

4.17. While the RDAA could still provide some support and assistance to members even if it
did not have authorisation to engage in collective bargaining on their behalf, this would
be more limited and would not include any agreement on rates or certain other terms
and conditions.

3 Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in Re 7-Eleven
Stores (1994) ATPR 41-357 at 42,677.



ACCC conclusion on public benefit

4.18. The ACCC considers that the proposed collective bargaining arrangements are likely
to result in public benefits in the form of cost savings and more effective input into
contracts, which may result in better availability of doctors in rural communities.

4.19. The ACCC notes that these public benefits may vary according to the various
contracting methods applied by different states and territories.

Public detriments

4.20. The CCA does not define what constitutes a public detriment. The ACCC adopts a
broad approach. This is consistent with the Tribunal which has defined it as:

...any impairment to the community generally, any harm or damage to the aims
pursued by the society including as one of its principal elements the achievement of
the goal of economic efficiency.

4.21. In the absence of collective bargaining, VMOs, as independent contractors, would
operate individually in their dealings with hospitals, health departments and networks.
However, the ACCC considers the effect of any reduction in competition between
members of the group as a result of acting collectively is likely to be minimal.

4.22. This is consistent with its findings in 2013 when the ACCC granted authorisation to the
RDAA to conduct collective negotiations at the state and territory-wide level on behalf
of rural doctors. In reaching this view, the ACCC noted that:

o the level of competition amongst these doctors (in this context) in the absence of
collective bargaining was likely to be limited

¢ the voluntary nature of the arrangements and fact that they do not include the
possibility of a collective boycott by the doctors further limit the potential detriment

o the RDAA was unlikely to be able to compel state or territory health departments to
negotiate with it.

4.23. At the time, the ACCC also considered there could be some detriment from allowing
the RDAA to collectively bargain with Medicare Locals and particular LHNs in areas
where there may be a relatively small number of rural doctors who are potentially all
members of the RDAA. The ACCC considered that in such circumstances, sharing fee
information amongst those practitioners could reduce competition in the provision of
health care services within a region.

4.24. Therefore, in 2013 the ACCC did not grant authorisation for the RDAA to collectively
negotiate with Medicare Locals or LHNs other than those in Western Australia and
South Australia, which were effectively state-wide entities.

4.25. The RDAA submits that collective negotiating for state-wide VMO agreements has
worked well and that there is no evidence of public detriment. The RDAA also submits
that there are issues, particularly in Victoria, which support the RDAA’s proposal to
expand the scope of authorisation to allow it to collectively bargain with LHNSs, in
contrast to the conclusion of the ACCC in 2013. For example:®

4  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683.
5 RDAA submission, 22 October 2018.



4.26.

4.27.

4.28.

. issues in Victoria are significant and the Rural Doctors Association of Victoria has
seen its membership grow by over 25% in the last 12 months. Contracts for Visiting
Medical Officers in a survey was one of the main issues identified by members which
they want RDAV® to address. RDAA recognises that negotiation remains optional for
the LHN management if this expansion is approved.

The ACCC considers that there are factors which distinguish the ACCC’s decision in
2013 to the circumstances that arise now:

e Medicare Locals no longer exist and have been replaced by PHNs, which are
larger entities (there were 61 Medicare Locals across Australia and there are
just 31 PHNS).

e As noted, the RDAA submits that there are significant problems in Victoria that
arise because rural doctors (in particular, junior doctors undertaking GP
training) have to negotiate directly with the LHNs, which is a deterrent to rural
GP recruitment. In addition, the RDAA submits that the individual contract
arrangements have also created an environment where more rural GPs are
declining to participate in the after-hours service, which is placing the
sustainability of the service at significant risk. In these circumstances, it
appears less likely that there would be meaningful competition between
practitioners in the absence of collective negotiations.

¢ No concerns have been raised by potentially interested parties, including PHNs
and LHNs.

In addition, with the exception of some LHNSs in Victoria, the ACCC understands that
none of the entities that the RDAA proposes to collectively bargain with are individual
hospitals but instead cover regional areas or otherwise include multiple purchasers of
VMO services. For example, there are 13 Hospital and Health Services in Queensland
with which the RDAA proposes to collectively bargain, including Central Queensland,
Darling Downs, Sunshine Coast and Mackay Health Services. Similarly, PHNs cover
broad regions of Australia such as Western Queensland, Western NSW and Country
Western Australia. Accordingly, there is unlikely to be a significant imbalance in the
size of the RDAA (or its state constituencies) versus the PHNs and each HHS such
that the RDAA would have market power and be able to extract unreasonably high
fees from collective negotiating. In addition, negotiations with these entities would take
place within a framework set by state and territory health departments.

The ACCC notes that the circumstances are likely to vary by local region. However,
the ACCC considers that authorising the RDAA to collectively negotiate with LHNs has
the potential to result in some public detriments as some doctors are likely to have a
degree of market power in certain local areas, which may result in higher prices than
would be the case without collective negotiation. The extent of any such detriments,
however, is likely to be limited by the voluntary nature of the arrangements and
because collective boycott activity has not been proposed.

ACCC conclusion on public detriment

4.29.

The ACCC considers that the Conduct is likely to result in some limited public
detriment in particular local areas as a result of the loss of competition between
practitioners where such competition is replaced by collective negotiations undertaken
by the RDAA. However the extent to which meaningful competition would exist without
the Conduct is likely to be limited, no concerns have been raised by potentially

6 Rural Doctors Association of Victoria, a constituent State association of the RDAA.



interested parties (including those parties who the RDAA would be negotiating with;
i.e. those who would be paying higher fees if this conduct reduces competition) and
the magnitude of any resulting public detriments is likely to be small.

Balance of public benefit and detriment

4.30.

4.31.

4.32.

4.33.

The ACCC considers that the proposed collective bargaining arrangements are likely
to result in public benefits in the form of transaction cost savings and the ability for
rural doctors to have more effective input into contracts, which may result in some
improvement in recruitment and retention of doctors in rural areas.

While the Conduct is likely to result in some limited public detriments in certain local
areas as a result of the loss of competition between rural doctors in some
circumstances, the magnitude of such public detriment is likely to be small.

The ACCC notes there is a spectrum of hospitals, health service providers and health
networks which the RDAA seeks to collectively negotiate with pursuant to this re-
authorisation and that the benefits and detriments differ according to factors such as
the relative size of the target and the extent to which negotiations occur at localised or
state/region wide levels.

Overall, the ACCC is satisfied that allowing the Conduct is likely to result in a net
public benefit.

Length of authorisation

4.34.

4.35.
4.36.

4.37.

The CCA allows the ACCC to grant authorisation for a limited period of time.” This
enables the ACCC to be in a position to be satisfied that the likely public benefits will
outweigh the detriment for the period of authorisation. It also enables the ACCC to
review the authorisation, and the public benefits and detriments that have resulted,
after an appropriate period.

In this instance, the RDAA has sought re-authorisation for 5 years.

In 2008 and 2013, the ACCC granted authorisation to the RDAA for a period of 5
years. The ACCC notes that structural aspects related to the delivery of rural health
services change over time. The ACCC also notes that the Conduct has been
broadened to allow the RDAA to enter into collective negotiations with smaller entities
(LHNs and PHNS). In this context, the ACCC proposes to grant re-authorisation for 5
years.

However, in light of the fact that collective bargaining under RDAA’s current
authorisation appears to have been operating well and no interested parties have
raised concerns about the proposed new aspects of the authorisation, the ACCC also
invites submissions on whether it would be appropriate to grant re-authorisation for a
longer period of 10 years.

” Subsection 91(1)



5. Draft determination

The
5.1.

5.2.
5.3.

The
5.4.

5.5.

5.6.

application

On 31 July 2018 the RDAA lodged an application to revoke authorisation A91376 and
substitute authorisation AA1000427 for the one revoked (referred to as re-
authorisation). This application for re-authorisation AA1000427 was made under
subsection 91C(1) of the CCA.

The RDAA seeks authorisation for the Conduct described in paragraphs 1.4 and 1.5.

Subsection 90A(1) of the CCA requires that before determining an application for
authorisation the ACCC shall prepare a draft determination.

authorisation test

Under subsections 90(7) and 90(8) of the CCA, the ACCC must not grant authorisation
unless it is satisfied in all the circumstances that the Conduct is likely result in a benefit
to the public and the benefit would outweigh the detriment to the public that would be
likely to result from the Conduct.

For the reasons outlined in this draft determination, the ACCC is satisfied, in all the
circumstances that the Conduct would be likely to result in a benefit to the public and
the benefit to the public would outweigh the detriment to the public that would result or
be likely to result from the Conduct, including any lessening of competition.

Accordingly, the ACCC proposes to grant re-authorisation.

Conduct which the ACCC proposes to authorise

5.7.

5.8.
5.9.

The ACCC proposes to revoke authorisation A91376 and grant authorisation
AA1000427 in substitution to enable the RDAA to collectively negotiate the terms of
contracts for general practitioners and generalist visiting medical officers in rural areas
as described in paragraphs 1.4 and 1.5 and defined as the Conduct. The Conduct may
involve a cartel provision within the meaning of Division 1 of Part IV of the CCA or may
have the purpose of effect of substantially lessening competition within the meaning of
section 45 of the CCA.

The ACCC proposes to grant authorisation AA1000427 for 5 years.

This draft determination is made on 9 November 2018.

6. Interim authorisation

6.1.

Authorisation A91376 was granted until 21 November 2018. As the ACCC will not
have completed its assessment of the application for re-authorisation by that date, it
has decided to suspend the operation of the existing authorisation that is sought to be
revoked and to grant interim authorisation to enable those elements of the Conduct
for which authorisation was granted under the existing authorisation to continue. In
making this decision, the ACCC has considered the following:

¢ Interim authorisation for the existing conduct will allow the status quo to continue
and will not change the competitive dynamics in any relevant area of competition.

10



6.2.

6.3.

If interim authorisation is not granted, current collective negotiations would need
to be put on hold from 21 November 2018 pending the ACCC'’s final determination
of the Applicant’s current application for re-authorisation.

Granting interim authorisation to enable the existing conduct to continue is
unlikely to result in any harm to the RDAA or interested parties. However, it could
be disruptive for the RDAA and its members if interim authorisation were not
granted.

The ACCC previously determined that the relevant conduct was likely to result in
a net public benefit and there is no evidence to suggest that authorisation A91376
has resulted in public detriments.

Interim authorisation extends only to the RDAA collectively negotiating with state and
territory health departments and with state-wide Local Hospital Networks in South
Australia and Western Australia. Interim authorisation does not extend to the RDAA
to collectively negotiating with:

Local Hospital Networks in Victoria

Hospital and Health Services in Queensland
Local Hospital Networks in South Australia
Primary Health Networks.

Interim authorisation will remain in place until the date the ACCC’s final determination
comes into effect or until interim authorisation is revoked.

7. Next steps

7.1.

The ACCC now invites submissions in response to this draft determination. In
addition, consistent with section 90A of the CCA, the applicant or an interested party
may request that the ACCC hold a conference to discuss the draft determination.

11
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