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1 May 2023 
 
Naomi Menon 
Director, Competition Exemptions 
Mergers, Exemptions and Digital Division 
Australian Competition and Consumer Commission 
2 Lonsdale Street 
Melbourne VIC 3000 
 
By email:  naomi.menon@accc.gov.au 
 
Dear Naomi 
 
Re: ADA Submission on wider issues relating to private health insurance arrangements 
 
Thank you for providing the Australian Dental Association (ADA) the opportunity to comment on wider issues 
relating to private health insurance arrangements. The comments herein are relevant to the Australian 
Competition and Consumer Commission’s (ACCC) current consideration of applications from Health Partners 
Limited and the Hospitals Contribution Fund of Australia Limited. We trust our comments can also help inform 
consideration of future relevant applications by any private health insurer. 
 
About us  

The ADA is the peak representative body for dentists in Australia and an active member of the World Dental 
Federation. Our 17,000 members operate more than 7,500 small businesses across Australia. They include 
dentists who work across the public and private sectors, over 14 specialty areas of practice in education and 
research roles, and dentistry students currently completing their entry-to-practice qualification.  
 
The primary objectives of the ADA are to encourage the improvement of the oral and general health of the public, 
promote the ethics, art and science of dentistry and support members to provide safe, high-quality professional 
oral care. 
 
Context 

The ADA has raised long-standing concerns about the overall impact of arrangements by private health insurers 
and whether they are genuinely in the public interest. The ADA is particularly concerned about the competition 
impacts in relation to price-capping of dental services and the potential for consumer harm. These concerns are 
wider than any specific insurer or arrangement. 
 
The ACCC is currently considering two authorisations relating to such arrangements. In addition to the specific 
submissions the ADA has made on each of these authorisations, the ADA wishes to provide to the ACCC a general 
submission on the wider concerns that it has previously raised and continues to hold.  
 
The ADA acknowledges the difficulty of trying to attribute specific impacts to specific elements of a specific 
insurer’s arrangement. To appreciate what is an insidious problem, it is necessary to see the total picture of what 
is happening across all such arrangements. This submission seeks to assist the ACCC understand that total picture. 
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Confidentiality  

Much of the material in this submission is already on the public record, and the ADA has no issue with the ACCC 
placing this submission on the public register for any authorisations it is currently considering. However, the ADA 
emphasises that these wider issues are relevant to all price-capping arrangements (whether or not authorisation 
has been sought) and all authorisations that the ACCC is, or may in future be, considering with respect to price-
capping arrangements. 
 
What the ADA is seeking from the ACCC 

The ADA believes that a key reason the wider issues have not been subjected to comprehensive analysis is 
because of the piecemeal nature of how such arrangements have been brought to the ACCC for authorisation, 
and the narrow focus of each individual authorisation.  
 
Specifically, insurers who have sought authorisation have only done so where their concern is that operating their 
own practices puts them at risk of being considered to be in competition with third party dental practices with 
whom they have price-capping arrangements. This has framed the analysis as coming from a starting point that 
there is no issue with price-capping arrangements as such and that the issue is simply about a technical 
Competition and Consumer Act 2010 (CCA) risk based on the geographic location of the insurer’s own dental 
practices.  
 
The ADA believes that this obscures the real issues that the ACCC should be examining, and in light of this –  
 

a. The ADA is providing this wider submission on the insidious harms in totality. 
b. The ADA asks the ACCC to consider whether all arrangements between insurers and dental practices that 

affect how dental practices operate (including the services they offer and pricing for dental services) 
should be submitted for authorisation as ‘hub and spoke’ arrangements. 

c. On current authorisation applications relating to price-capping arrangements, the ADA submits that the 
ACCC should adopt a cautious approach by: 

• granting authorisation for a short term only, so impacts can be monitored and tested more 
frequently; and 

• limiting the scope of authorisation granted to the application of Division 1 of Part IV of the CCA in so 
far as the applicant is in competition with the third-party dental practices with whom it has such 
arrangements. 

 
The cautious approach would allow the ACCC to balance the narrow reasons for which authorisation has been 
sought and the wider issues which that narrow scope cuts out of vision. In particular –  
 
The cautious approach would allow the ACCC to address the narrow technical CCA risk for which insurers have 
sought authorisation by putting them on the same footing as insurers who do not have their own practices (and 
have not sought authorisation) where the ACCC believes it is appropriate to do so. 
 
Importantly, the cautious approach would also leave all insurers and all arrangements subject to the application 
of Division 2 of Part IV of the CCA in relation to competition impacts, including the impacts of creating and 
operating ‘hub and spoke’ arrangements, allowing the ACCC to ‘keep its powder dry’ while it monitors impacts 
and develops a considered position on the total picture.  
 
Competition and consumer harm concerns 

Private health insurance should be a choice available to consumers to help manage their health care costs. To the 
extent that taking up private insurance assists to make health care more accessible and affordable from the 
consumer’s perspective, that is in the public interest. However, it is not in the public interest for private health 
insurers to control or influence the decisions consumers make about what services they seek and who they use, 
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or the availability or quality of services that providers of health care offer.  
 
Dental treatments are not simply transactions between a buyer and a seller. It is fundamentally important to 
understand that the relationship between dentist and patient is a very special one, the patient putting their 
health in the dentist’s hands. Within that relationship, treatment decisions are agreed between the dentist and 
the patient based on the dentist’s clinical assessment and the informed consent of the patient. While a dentist’s 
primary legal duty is to exercise reasonable care and skill in the provision of advice and treatment, there are 
fiduciary elements to the relationship, these having evolved from the sensitive and intimate nature of patient 
reliance and the need to disclose confidential information to the dentist. Consistent with those fiduciary elements 
of the relationship, cost is not the only basis on which patients choose their dentist; non-price service aspects, 
including feelings of confidence and trust, are also important. 
 
The ADA is concerned that, incrementally and insidiously, financial service providers have reached into this 
healthcare relationship in a way that risks influencing both treatment decisions and the basis on which patients 
choose a dentist. As the ADA has previously documented, this is not a theoretical concern; there are actual 
situations where a dentist and patient have agreed treatment, and the patient’s insurer (who was not, and should 
not be, part of that decision) has subsequently disagreed with that treatment. 
 
Anything that facilitates insurers extending influence into the special relationship between dentist and patient 
should be something that rings warning bells for the ACCC to scrutinise, and to be asking the following questions. 
 
Public benefit versus private benefit –  

Are these arrangements in the interests of ‘the community as a whole’? Can the ACCC be confident that these 
arrangements are not making one group of people better off, at the risk of making another group worse off? 
 
Each insurer is making some services cheaper for some patients (i.e. its members). Looked at in isolation, what 
one small insurer does in this regard on a small scale might not of itself, and if no-one else is doing the same 
thing, impact on the cost of dental practices providing similar services to other patients or other services to all 
patients. However, the real question, looking at the total picture, is what is the collective impact of all insurers 
doing this? 
 
The choices insurers make about which dental services they want to be cheaper, and what they want the price of 
those dental services to be, is not being driven by competition between dental practices. The prices they want 
dental practices to charge have not been set by consideration of the cost of providing those services or the impact 
on other services that patients may need. So how can the ACCC be confident that the choices insurers make do 
not mean higher prices for patients who are not insured and/or higher prices for other services? 
 
Competition in dental services versus competition between insurers –  

Almost all the focus in authorisations has been on the market/s in which insurers compete, with little to no 
analysis of the market/s in which dental practices compete. 
 
Without proper analysis of competition in dental services (with and without such arrangements), how can the 
ACCC be comfortable that these arrangements are not reducing competition in dental services to suit competition 
between insurers? 
 
For example, could the totality of these arrangements lead to a stabilisation of price or de facto locational rules? 
Again, this is not a theoretical concern; in one of the arrangements currently before the ACCC the insurer does 
not enter into arrangements with dental practices within a certain geographic area around its own practices. 
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How voluntary are these arrangements –  

While an individual insurer can say that participation in its program is voluntary, looked at from the total picture, 
the real question is whether the reality of how these arrangements operate means that once enough insurers are 
doing this, dental practices need to participate in someone’s program. The ADA has documented situations where 
dental practices cannot compete effectively if they are not part of any arrangement with insurers. 
 
Impact on how consumers choose dental practices and services –  

There has been very little analysis of how consumers can meaningfully compare the price/service offering of 
different dental practices if the rebate from their insurer for the same service varies between dental practices.  
 
Do consumers end up being influenced by the best rebate for services they need today (e.g. scale and clean), 
rather than assessing the dental practice that offers the best price/service for their needs over time, including 
complex services they may need that are not fully rebated? Are consumers being attracted to a particular dental 
practice by fully rebated services but then effectively locked into paying more for complex services because they 
feel uncomfortable or unwilling to change to another practice (perhaps because their insurer may apply 
differential rebates at other practices)? 
 
Without detailed analysis of the impacts that rebates have on the acquisition and supply of dental services over 
time, how can the ACCC form a view on the way these arrangements affect competition in dental services and the 
operation of this market as a discovery mechanism for how the needs of consumers can be best met in the most 
efficient way? Is the insidious impact that this market simply becomes about meeting what insurers want in the 
cheapest possible way? 
 
Are the benefits claimed by insurers actually benefits when the total picture is considered –  

It is worth keeping in mind the reminder from the Tribunal in Re QCMA (1976) 8 ALR 481 that: 
 

A claimed benefit may in fact be judged to be a detriment when viewed in terms of its contribution to a 
socially useful competitive process. 

 
Language about cost and price should be scrutinised carefully. These arrangements are about reducing the price 
charged for particular services, not the cost of providing those services. This distinction is important to any 
analysis of public benefit. 
 
Examples the ADA has raised in previous submissions 

The ADA has attached the following past submissions which contain examples of alleged conduct by insurers that 
has caused the ADA to have its concerns. The ADA has extracted some of these examples and includes them at 
table A (attached) to illustrate the types of issues we have raised.  
 

S.1 September 2012 ADA Submission to the ACCC on Private health Insurance 
S.2 13 February 2015 ADA submission to the ACCC on Private Health Insurance 
S.3 17 March 2017 ADA Submission to the ACCC on Private Health Insurance 
S.4 4 August 2017 ADA Submission to Senate Standing Committee on Community Affairs Inquiry  
S.5 19 March 2018 ADA Submission to the ACCC re authorisation AA1000402 
S.6 10 April 2018 ADA Presentation to the ACCC re authorisation AA1000402  
S.7 13 April 2018 ADA Submission to the ACCC re authorisation AA1000402 
S.8 5 February 2021 ADA Submission to the ACCC re authorisation AA1000542 
S.9 22 July 2021 ADA Submission to the ACCC re authorisation AA1000542 

 
The ADA would consider seeking additional feedback from members should there be areas of concern that the 
ACCC wishes to investigate further. 
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We would be most happy to discuss the comments provided herein. Should you have any questions, please do 
not hesitate to contact Mr Damian Mitsch, Chief Executive Officer, on  or . 
 
Yours sincerely, 

 
Damian Mitsch 
Chief Executive Officer 
 
Encl. 













Appendum 27 June 2023 to ADA submission (dated 1 May 2023) – Links to the public documents 

Attachment A – ADA previous submissions 
 

S.1 September 2012 ADA Submission to the ACCC on Private health Insurance 

S.2 13 February 2015 ADA submission to the ACCC on Private Health Insurance 

S.3 17 March 2017 ADA Submission to the ACCC on Private Health Insurance 

S.4 4 August 2017 ADA Submission to Senate Standing Committee on Community Affairs Inquiry 

S.5 19 March 2018 ADA Submission to the ACCC re authorisation AA1000402 

S.6 10 April 2018 ADA Presentation to the ACCC re authorisation AA1000402 

S.7 13 April 2018 ADA Submission to the ACCC re authorisation AA1000402 

S.8 5 February 2021 ADA Submission to the ACCC re authorisation AA1000542 

S.9 22 July 2021 ADA Submission to the ACCC re authorisation AA1000542 

 

 

https://www.accc.gov.au/system/files/PHI%20submission%20-%20hardcopy%20-%20Australian%20Dental%20Association.pdf
https://www.ada.org.au/News-Media/News-and-Release/Submissions/ACCC-Submission-on-Private-Health-Insurance/13Feb15-ACCC-PHI-Senate-Report-submission-final-co
https://www.ada.org.au/News-Media/News-and-Release/Submissions/ACCC-Submission-on-Private-Health-Insurance-(2)/20170317-ACCC-PHI-Senate-Report-submission
https://www.ada.org.au/News-Media/News-and-Release/Submissions/Senate-Inquiry-into-Private-Health-Insurance/ADA-Senate-PHI-Submission
https://www.ada.org.au/News-Media/News-and-Release/Submissions/HCF-ACCC-authorisation-application/20180319-ACCC-submission-re-Draft-Determination-HC
https://www.accc.gov.au/system/files/public-registers/documents/AA1000402%20-%20Hospitals%20Contributions%20Fund%20-%20Australian%20Dental%20Association%20PDC%20slides%20-%2010.04.18%20-%20PR.pdf
https://www.accc.gov.au/system/files/public-registers/documents/AA1000402%20-%20Hospitals%20Contribution%20Fund%20-%20Submission%20by%20Australian%20Dental%20Association%20-%2013.04.18%20-%20PR.pdf
https://www.ada.org.au/News-Media/News-and-Release/Submissions/ACCC-response-08022021/ADA-response-to-ACCC
https://www.accc.gov.au/system/files/public-registers/documents/Submission%20by%20Australian%20Dental%20Association%20-%2022.07.21%20-%20PR%20-%20AA1000542%20Honeysuckle%20nib.pdf
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