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Submission to the Australian Competition and Consumer Commission

APPLICATION FOR RE-AUTHORISATION TO COLLECTIVELY NEGOTIATE ON BEHALF
OF VISITING MEDICAL OFFICERS IN NEW SOUTH WALES

1.1.

1.2.

The Australian Medical Association (NSW) Limited (hereinafter ‘AMA(NSW)’') seeks:

(a)

(b)

(c)

Revocation of Authorisation AA1000511-1.

Substitution of a new Authorisation for the same conduct authorised under
Authorisation AA1000511-1 to collectively negotiate on behalf of visiting
medical officers in New South Wales pursuant to section 91 of the
Competition and Consumer Act 2010 (Cth) (the Act) with Ramsay Health Care
Australia Pty Limited, Healthscope Operations Pty Limited, Healthe Care
Australia Pty Limited, Adventist Healthcare Limited, St Vincent’s Health
Australia Limited and other private hospitals and day surgeries licensed in
NSW (hereinafter ‘Private Hospital Operators’) regarding the terms and
conditions (including remuneration) for visiting medical officers (hereinafter
‘VMOs’) engaged to provide public patient services in private hospital as the
COVID-19 Pandemic continues to affect the provision of medical services in
New South Wales, and authorisation for VMOs who participate in these
arrangements. AMA(NSW) will promptly notify the Australian Competition
and Consumer Act (hereinafter the ‘ACCC’) of any additional Private Hospital
Operators that are identified by the NSW Government as being facilities

where public patient services are to be provided;

In the event that the current Authorisation AA1000511-1 expires before a
decision has been made in relation to the Application for Substitution of a

new Authorisation, AMA(NSW) seeks an urgent interim Authorisation.

The application is made for an urgent interim Authorisation for the following reasons:

Since 16 June 2021 case numbers of locally acquired COVID-19 continue to rise,
and daily case numbers now in 1,000’s (as at the date of this Application). The
current COVID-19 strain circulating in the community is the highly contagious

Delta strain. In the last week there have been over 5,000 patients diagnosed
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1.3.

1.4.

1.5.

1.6.

with COVID-19. The numbers of patients with COVID-19 requiring hospitalisation
and admission to the ICU are rising. These numbers, in addition to those in the
Special Health Accommodation (SHA) and at home, are placing increasing

pressure on the health system in New South Wales.

b. Staffing demands in the SHA, hospitals, the community, and vaccination hubs are
increasing not only due to rising case numbers but also the need to furlough staff
who have been exposed to COVID-19 positive cases. The NSW Government has
now postponed non-urgent Category 2 surgery and Category 3 surgery in Sydney
metropolitan Public Hospitals and elective surgery at many Private Hospitals
across NSW.

c. The calls are being made for VMOs to participate in arrangements for public
patient surgery to be undertaken in the private hospital system to try to stem the
anticipated back-log of surgical cases that followed last year’s elective surgery

shut down.

Authorisation is sought for a period of 12 months. Whilst it is hoped that increasing
vaccination rates will see case numbers decline, but perhaps more importantly,
hospitalisation rates and the need for ICU admissions, as with so many aspects of the
Pandemic, it is difficult to be able to say with any certainty when this will be achieved.
Whilst targets have been set for the end of the year and early next year, it remains to
be seen whether these targets will be achieved, and whether the experiences overseas

will be replicated here.

Should it be the case that increased vaccination rates mean reduced levels of
hospitalisation and demand for ICU beds, there will be no ongoing need for public
patients to be treated in private hospitals, and thus, even if the Authorisation remains

in place there will be no need for AMA(NSW) to call upon it.

As such, any anticipated detriment that may be envisaged as rising from the granting
of Authorisation for a further 12 months will be off-set by the fact that there will be
no need for the Authorisation should the benefits of vaccination be realised before
the 12 months expires.

’

The relevant provisions of the Act are as follows:

Page 3



a. making and or giving effect to a contract, arrangement or understanding that

may include a cartel provision (Division 1 of Part IV);

b. making and or giving effect to a contract, arrangement or understanding that
has the purpose or would have the effect, or likely effect, of substantially

lessening competition (section 45(1)(a) and (b));

c. engaging with one or more persons in a concerted practice that has the
purpose, or has or is likely to have the effect, of substantially lessening

competition (section 45(1)(c));

d. a corporation that has a substantial degree of power in a market engaging in
conduct that has the purpose, or has or is likely to have the effect, of

substantially lessening competition (section 46(1)).

THE AUSTRALIAN MEDICAL ASSOCIATION (NSW) LIMITED

2.1.

2.2.

2.3.

2.4.

2.5.

AMA(NSW) is an independent association representing the state's medical profession.
As an organisation of employers AMA(NSW) is a registered industrial organisation
under section 271 of the Industrial Relations Act 1996 (NSW).

The mission of the AMA (NSW) is to advance the interests of the medical profession
and their patients through effective advocacy; to uphold the integrity and honour of
the profession; to provide support and services to its members in an efficient and
responsive manner; and to encourage the advancement of the health of the

community.

A core component of AMA(NSW)’s role is the provision of industrial representation
for all Visiting Medical Officers (hereinafter ‘VMOs’) in New South Wales Public
Hospital System. AMA(NSW) makes every effort to ensure the concerns of VMOs are

heard and makes representations on their behalf.

In New South Wales the arrangements for the contracting of doctors in state hospitals

and facilities are not unilaterally determined by the MOH.

AMA(NSW) has a statutory role under the provisions of the Health Services Act 1997

(hereinafter ‘HSA’) to recommend to the Minister for Health (section 87) and/or seek
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2.6.

2.7.

the appointment of an arbitrator (section 89) to determine the terms and conditions

and rates of remuneration for sessional and fee-for-service VMOs.

In any arbitration proceedings under the HSA, AMA(NSW) has a right of
representation on behalf of all sessional and fee-for-service VMOs (not just those
VMOs who are members of AMA(NSW)).

In addition to its statutory role, AMA(NSW) has a well-established collaborative
working relationship with MOH. This relationship is evidenced by the consent position
reached regarding the Fee-for-Service and Sessional Determinations in 2007 and
2014. The consent position ensured and ensures the ongoing provision of medical
services in the New South Wales Public Hospital system across the State, including in
rural areas, and avoided the parties needing to expend considerable financial

resources (as were expended in the early 1990s) on a contested arbitration process.

VISITING MEDICAL OFFICERS IN NEW SOUTH WALES

3.1.

3.2.

3.3.

3.4.

Other than the Australian Capital Territory, (and limited numbers in Victoria and
Queensland) New South Wales is the only State or Territory in which VMOs in the

Public Hospital System are independent contractors.

There are approximately 8,000 VMO appointments in the NSW Public Hospital
System. Approximately 5,700 of VMOs are appointed under sessional contracts, 3,000
are appointed under fee-for-service contracts and 1,000 are appointed under fee-for-
service contracts at facilities covered by the Rural Doctors Settlement Package

(hereinafter ‘RDASP’) (see below). Some VMOs hold multiple appointments.

As noted above, AMA(NSW) is appointed under statute as the industrial body
representing VMOs in the Public Hospital System.

Many VMOs in the Public Hospital System will have appointments at Private Hospitals.

There will be some who do not. Similarly, there is will some VMOs with appointments

at Private Hospitals who do not have contracts in the Public Hospital System.
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The Health Services Act 1997 (NSW)

3.5.

3.6.

3.7.

3.8.

3.9.

3.10.

3.11.

Chapter 8 of the HSA governs the appointment of VMOs and the services contracts

under which VMOs provide services in NSW public hospitals.

Part 1 of Chapter 8 defines who is a VMO for the purposes of the HSA; Part 2 regulates
VMOs service contracts with Public Health Organisations (‘PHOs’); Part 3 concerns the
reporting of criminal and disciplinary matters; and Part 4 provides VMOs with a right

of appeal following certain appointment decisions made by PHOs.

AVMO is a medical practitioner appointed under a service contract to provide medical

services for monetary remuneration for or on behalf of a PHO (section 78).

A service contract is defined to include fee-for-service contracts, sessional contracts
and honorary contracts (section 81). A service contract must be reduced to writing
setting out the terms and conditions of the VMOQ’s appointment (section 86(1)). An
appointment made in contravention of section 86(1) is void (section 86(2)). That is,
for a VMO to hold a valid appointment he/she must have a written service contract

giving effect to that appointment.

Briefly, VMOs appointed under sessional contracts are remunerated based on an
hourly rate. VMOs appointed under fee-for service contracts are remunerated for
services provided — a determined percentage of the Commonwealth Medicare
Benefits Schedule. VMOs who provide services at facilities covered by the RDASP are

remunerated on a fee-for-service basis.

The Minister for Health may approve sets of conditions recommended by the
Australian Medical Association (NSW) Limited for inclusion in service contracts
(section 87).

The Minister or the Australian Medical Association (NSW) Limited may (jointly or
individually) apply to the Minister for Industrial Relations for the appointment of an
arbitrator to determine the terms and conditions of work, the amounts or rates of
remuneration and the bases upon which those amounts or rates are applicable for

VMOs appointed under sessional or fee-for-service contracts (or both) (section 89).

Page 6



3.12.

3.13.

3.14.

3.15.

An arbitrator is bound to have regard to the economic consequences of a proposed

Determination (section 92(2)).

Part 2 goes on to stipulate the functions and duties of the arbitrator. One of those

duties is to bring the parties to agreement (section 91(2)).

A Determination made by an arbitrator appointed under Part 2 is final and binding
and forms part of the terms and conditions of the contract. Any provision of a service
contract which is inconsistent with a Determination is, to the extent of the

inconsistency, of no effect (Section 98).
Variations to standard service contracts are not uncommon and accommodate the
circumstances and needs of individual VMOs (or small groups of VMOs) and individual

PHOs.

VISITING MEDICAL PRACTITIONERS IN THE PRIVATE SECTOR

4.1.

4.2.

4.3.

In addition to its statutory role representing the rights and interests of VMOs in the
Public Hospital System, AMA(NSW) also advocates for the rights and interests of VMOs

in the Private Hospital System.

In the Private Health System there is often no contract for services between the
private hospital and medical practitioners who provide care and treatment to
patients.! Rather the contact for services is between the medical practitioner and the
patient. The medical practitioner is remunerated by the patient and / or health fund

not the Hospital.

The terms and conditions of a medical practitioner’s appointment at a private hospital
are governed under the By-Laws and relevant policies and procedures at the hospital

or hospitals at which the medical practitioner is appointed.

"There are some medical practitioners who may be employed by the private hospital

system and thereby provide services to the private hospital (and patient) as in the public

system.
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Private Hospitals do not provide work for VMQOs. VMOs have appointments at private
hospitals and bring work to the hospital. Private Hospitals do not pay VMOs. VMOs
are paid under contracts between the VMO and the private patient and / or health
fund.

In the recent NSW Supreme Court decision of Page v Healthscope Operations Pty Ltd
[2016] NSWSC 1608 the Court found that the re-accreditation agreement whereby Dr
Page was accredited to provide services at the hospital in question was an agreement
in the nature of a conditional license granted by Healthscope Operations Pty Ltd to Dr
Page. The conditional licence entitled Dr Page to enter the hospital and provide
medical services within his area of expertise. The accreditation did not give rise to a

contract between Dr Page and Healthscope.

PUBLIC PATIENTS IN PRIVATE HOSPITALS IN NEW SOUTH WALES

In 2020 the Federal Government undertook to guarantee the viability and capacity
of the private hospital sector following the shut down of elective surgery across the

public and private sectors in April and May 2020.

At the time AMA(NSW) made its original application for Authorisation it was
unclear who would be responsible for remunerating VMOs undertaking public
patient work in NSW Private Hospitals, and with whom VMOs would be required to

contract.

Last year when AMA(NSW) applied for Authorisation it was unclear how
arrangements would work in the NSW Public Hospital System. Ultimately, Private
Hospital Operators offered contracts based on what they represented to be the
terms and conditions of their arrangements with the Federal and State
governments, and there was little opportunity for AMA(NSW) to be involved in the

negotiation of those contracts.

Ultimately, there were a variety of contractual arrangements put into place. At
some NSW Private Hospitals VMOs with Public Hospital appointments undertook
the work under their Public Hospital contracts. At other NSW Private Hospitals,
VMOs contracted with the Private Hospital operator and submitted claims for
payment to the Private Hospital Operator. The rates of payment varied depending
on the Private Hospital Operator.
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5.5.

5.6.

5.7.

6.

In August 2021, the call for VMOs to again undertake public patient work in NSW
Private Hospitals is being made. Anecdotally we understand some VMOs have been
asked to do so under the contracts they signed last year. At this time, it is difficult
to know where and how much work will be undertaken in the NSW Private Hospital
system, and whether this will be confined to the Sydney Metropolitan area or

extended across some or all of the State.

AMA(NSW) did meet with Private Hospital Operators in 2020 and discussed issues
of capacity to accept public patients in their facilities, and the volumes of work
being undertaken. There was discussion about the terms on which facilities had
contracted with VMOs, but given the contracts were determined based on the
terms of the Private Hospital Operators arrangements with Federal and State
governments, AMA(NSW) did not engage with Private Hospital Operators to

negotiate the terms and conditions of the contracts with VMOs.

The Pandemic has allowed AMA(NSW) to opportunity to develop existing
relationships with Private Hospital Operators. AMA(NSW) wishes, post-pandemic,
to see a strong public health system and a strong private health system. In order
for this to be achieved, post-Pandemic, there must be a return to pre-Pandemic
arrangements under which public patients are treated in public hospitals, and
private patients are treated in private hospitals. This will ensure the public

appreciate the value proposition of private health and private health insurance.

PUBLIC BENEFIT and PUBLIC DETRIMENT

Public Benefit

6.1.

AMA(NSW) is seeking authorisation to negotiate with Private Hospital Operators on
behalf of medical practitioners in New South Wales seeking to provide public patient
services in private hospitals during the continuing COVID-19 Pandemic. Whilst to date
there has not been a need for AMA(NSW) to engage in the negotiation of the terms
and conditions of contracts, as the numbers of COVID-19 cases in New South Wales
continue to increase and pressures on the health system increase, there may well be
the need for arrangements to be negotiated or for existing arrangements to be re-

negotiated.
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6.2.

6.3.

6.4.

6.5.

6.6.

6.7.

AMA(NSW) is seeking to replicate the same arrangements that are currently in
place in the Public Hospital System for any public work to be undertaken in the

Private Hospital System.

As set out above, in the Public Health System in New South Wales there are detailed
contractual arrangements between VMOs and public health organisations. Under
those arrangements, public patients are treated at no charge and the VMOs are
remunerated by the public health organisation for the services they provide to

patients and are provided with medical indemnity cover.

There will be a need to ensure capacity remains within the Public Hospital System for
the treatment of existing and new cases of COVID-19. As such, AMA(NSW) anticipates
there will be increasing levels of public work undertaken in Private Hospitals given the
current COVID-19 infection rates in New South Wales, and which are only expected to
increase for some weeks to come. The current suspension of non-urgent Category 2
and Category 3 surgery in the Public Hospital System will mean that even once cases
begin to decrease, the waiting list will again be significant and will need to be

addressed with some degree of urgency.

It is important that those VMOs who are contracted to provide services in Public
Hospitals are provided with the opportunity to continue to undertake that work
regardless of where it is to be performed. This is important to ensure that they

continue to practise their profession and maintain their skills.

Most junior medical staff in New South Wales undertake their training in the Public
Hospital System. While it is important that the junior medical workforce is available
in the Public Hospital system to assist with the provision of care for COVID-19 patients,
it is also important that our future workforce of specialist practitioners is able,
wherever possible, to safely continue their training. Where elective surgery for public
patients may be undertaken in private hospitals, subject to the availability of
appropriate PPE, it will be important to ensure junior medical staff are afforded the
opportunity to continue with their training and maintain the skills they have learnt and

continue to develop their skills.

The existing framework in the Public Hospital System provides an effective and cost-
effective means of ensuring the continuing provision of medical services to public
patients in NSW. That framework includes VMO contracts which make provision for:
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6.8.

6.9.

6.10.

(a) Services provision;

(b) Teaching and training;

(c) Remuneration;

(d) On-call arrangements; and

(e) Dispute resolution procedures.

A copy of Public Hospitals (Visiting Medical Officer Sessional Contracts)
Determination 2014 and the Public Hospitals (Visiting Medical Officer Fee-for-Service

Contracts) Determination 2014 are attached.

As was the case in 2020 when AMA(NSW) first sought Authorisation, participation
in the arrangement will be voluntary. Should a group of doctors wish to do so
independently of any arrangements AMA(NSW) may seek to negotiate, they may
seek exemption from the ACCC and seek to negotiate a collective arrangement with
one or more Private Hospital Operators. Whilst the granting of Authorisation does
not compel any Private Hospital Operator to negotiate with AMA NSW, it does
provide Private Hospital Operators with the opportunity to negotiate with one
organisation in relation to arrangements at their facility, or facilities, and may
reduce the price payable for the services of VMOs, as opposed to possible prices if

negotiations are undertaken with a number of individuals.

To retain VMOs to undertake public work in the private hospital system, the existing
contractual framework within the Public Hospital System with some variations has the
requisite degree of flexibility to accommodate variations in the terms and conditions
under which VMOs may be asked to provide public patient services in Private

Hospitals.

The role of AMA(NSW) as the collective negotiator of rates of remuneration, and the
terms and conditions for service delivery to public patients for VMOs, ensures that,
while endeavouring to act in the best interest of its members, and VMOs more
generally, it can objectively balance the needs (and wants) of VMOs against the
collective public interest in:
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6.11.

(a) The continuing provision of medical services of the highest quality in the NSW

public health system; and

(b) The provision of those services on a cost-effective basis.

Whilst individually negotiated contracts may be consistent with the philosophy behind
independent contracting arrangements, such negotiations will, without doubt, add to
increases in the cost of public health care, both in terms of the time and cost of
administrators having to negotiate with individuals, and the potential for inflated
remuneration rates. Under the terms of the arrangement with Private Hospital
Operators, it is the Federal and NSW Government (and ultimately the NSW taxpayers)

who will have to meet the costs of those services.

Public Detriment

6.12.

6.13.

Should the ACCC decide not to grant authorisation to AMA(NSW) to collectively
negotiate the terms and conditions of VMO contracts with Private Hospital Operators

this most likely will result in:

(a) Increased costs as individuals and/or groups of medical practitioners attempt
to negotiate their fees with the Private Hospital Operators and / or the State

Government.

(b) Increased competition between craft groups may result in certain specialties
withdrawing their services from some hospitals and only offering their services
at other hospitals. AMA(NSW) is already seeing some disparity between

different specialities in terms of the remuneration being paid.

(c) VMOs leaving the Public Hospital System due to a lack of available work which

will result in a further strain during the current crisis and following.

AMA(NSW), as the peak industrial organisation representing medical practitioners in
New South Wales, has a unique understanding of the Public Hospital System and the
issues confronting VMOs working within the system and providing public patient

services.
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6.14.

6.15.

Fundamental to ensuring that VMOs contributions to the Public Health System are
recognised, is ensuring that terms and conditions are maintained to retain (and
recruit) VMOs, particularly in regional areas. While VMOs can negotiate individual
variations with Private Hospital Operators, AMA(NSW)’s role will help to ensure
reliable service provision to those members of the public requiring treatment as

public patients in the private hospital system.

It is AMA(NSW)’s submission that there is no readily identifiable public detriment
should authorisation be granted. There will not be an associated push to increase
fees over and above those currently in place in the New South Wales Public Health

System.

Summary of public benefit and detriment

6.16.

6.17.

6.18.

There is no intention on the part of AMA(NSW) to seek that these arrangements
extend beyond the period necessary to ensure the provision of public patient services
at private facilities during the current pandemic. Negotiated arrangements for the
provision of public patient services in the Private Hospital System should be for a

defined period only.

An example of the role of AMA(NSW) to ensure the ongoing provision of services yet
at the same time representing the interests of VMOs was its role in obtaining Treasury
Managed Fund professional indemnity cover for VMOs providing services to public
patients in New South Wales public hospitals in 2001. At that time the medical
profession in New South Wales was facing a medical indemnity crisis — soaring medical
indemnity premiums were placing many VMOs in a position whereby they considered
they had no choice but to withdraw their services (from both the public and private
sectors) — particularly those practising in obstetrics and neurosurgery. AMA(NSW)
engaged NSW Health in discussions which ultimately resulted in the extension of TMF
cover to VMOs treating public patients in public hospitals and ensured the ongoing

provision of services to public patients in New South Wales.

When seeking to negotiate with Private Hospital Operators, AMA(NSW) will be
advocating for a system that ensure a fair and equitable allocation of resources across
the State for the treatment of public patients irrespective of where those patients are

treated.
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6.19.

6.20.

For the avoidance of doubt, AMA(NSW) is not seeking to interfere in the existing
appointment arrangement for VMOs with Private Hospital appointments and does not
seek to interfere in existing arrangements for the treatment of private patients in
Private Hospitals, nor existing arrangements for the treatment of public patients in

Private Hospitals outside of Pandemic arrangements.

AMA(NSW) wants to ensure a viable health system throughout the current
pandemic and beyond. The system needs to be able to respond quickly and
efficiently as the situation develops and changes and AMA NSW is well placed to
swiftly negotiate on behalf of the VMO workforce.

THE MARKET

7.1.

7.2.

AMA(NSW) seeks authorisation to collectively negotiate on the part of all VMOs in
New South Wales seeking to provide VMO services to public patients in private

hospitals during the current pandemic.

It is not proposed that the practitioners must be a party to any agreement negotiated
by AMA(NSW) with the Private Hospital Operators. Individual VMOs would be entitled
to attempt to negotiate on their own behalf or participate in another arrangement (as

they are now).

CONCLUSION

8.1.

8.2.

AMA(NSW) seeks authorisation to collectively negotiate with Private Hospital
Operators concerning the terms and conditions upon which VMOs will be engaged to
provide medical services to public patients in the Private Hospital System during the
Pandemic, and authorisation for VMOs who choose to participate in such
arrangements. Authorisation is sought to ensure that the rights and interests of the
public (to access quality public health services), the rights and interests of those
seeking appointment, and the rights and interests of junior medical officers to have

access to teaching, training and mentoring.

The existing public health system in which AMA(NSW) represents the rights and
interest of VMOs has ensured that the rights and interests of VMOs are represented

and protected while the rights and interests of others working in the health system
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and the New South Wales public are also protected by ongoing delivery of health

services of the highest quality in a cost effective manner.

8.3. AMA(NSW) seeks to preserve the current status quo that is in place in the public
hospital system regardless of where services to public patients are provided — be they
in public or private hospitals, to ensure the safe, efficient and cost-effective delivery
of health services to public patients in New South Wales be they in the public or

private hospital systems.

Dated: 26 August 2021

Page 15



Declaration by the Applicant

The undersigned declares that, to the best of their knowledge and belief, the information
give in this application is true, correct and complete and that complete copies of all
documents required in this application have been supplied, and that all estimates are
identified as such and are their best estimates of the underlying facts, and that all the

opinions expressed are sincere.

The undersigned undertake(s) to advice the ACCC immediately of any material change in

circumstances relating to the application.

The undersigned are aware that giving false or misleading information is a serious offence

and are aware of the provisions of sections 137.1 and 149.1 of the Criminal Code (Cth).

Fiona Davies
Chief Executive Officer
Australian Medical Association (NSW) Limited

26 August 2021
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PUBLIC HOSPITALS (VISITING MEDICAL OFFICERS SESSIONAL

CONTRACTS) DETERMINATION 2014

1. TITLE

This Determination shall be known as the “Public Hospitals (Visiting Medical Officers - Sessional

Contracts) Determination 2014”.

2. ARRANGEMENT

This Determination is arranged as follows:

Clause Number

O©CoOoO~NOOUTA~,WNE

Schedule 1

Annexure A
Annexure B
Annexure C

Subject Matter

Title

Arrangement

Definitions

Contract for Services

Services

Classifications

Remuneration for Services
Background Practice Costs
Superannuation

On-Call and Call-Back

Public Holiday Remuneration
Unpaid Leave of Absence
Professional Support for Regional Practitioners
Record of Services

Suspension of Sessional Contract
Termination of Sessional Contract
Professional Indemnity Cover
Dispute Resolution Procedure
Notices

Operation and Effective Date

Regional Hospitals
Sessional Visiting Medical Officer Rates

Background Practice Cost and On-call Rates
Regional Visiting Medical Officer Arrangements



3. DEFINITIONS
In this Determination:
“‘AMA (NSW)” means the Australian Medical Association (NSW) Ltd;

“appointment” means appointment as a visiting medical officer and includes reappointment and
promotion; and appointed, re-appointed and promoted have a corresponding meaning;

“approved contract of liability coverage” means a contract for professional indemnity cover by
the NSW Treasury Managed Fund in a form approved by the NSW Ministry of Health and
offered by public health organisations to visiting medical officers;

“approved professional indemnity insurance” is as defined in the Health Care Liability Act 2001;
“call-back” means called to attend a hospital, whether or not rostered on-call, at a time when the
visiting medical officer would not otherwise have attended the hospital, in response to a request
from the relevant hospital or public health organisation to attend for the purpose of providing
services;

“clinical privileges” means the clinical privileges as defined in the Health Services Act 1997;
“general practitioner” means a medical practitioner who is not a specialist;

“hospital” means a hospital as defined in the Health Services Act 1997;

“‘medical practitioner” means a person registered for the time being under the Medical Practice
Act 1992;

“on-call” means rostered to be available to attend public patients pursuant to an on-call roster
prepared by a public health organisation in consultation with the relevant clinical Ministry;

“private patient” means a patient who is not a public patient;
“public health organisation” is as defined in Chapter 2 of the Health Services Act 1997;
“public patient” means a patient in respect of whom the public health organisation provides
comprehensive care, including all necessary medical, nursing and diagnostic services, by
means of its own staff or by other agreed arrangements;
“‘regional hospital” means a hospital listed in Schedule 1 to this Determination;
“regional visiting medical officer” means a visiting medical officer:
0] who is appointed for a continuous period of at least 12 months under one or more
service contracts in respect of one or more regional hospitals; and
(i) who is engaged under standard contract arrangements approved by the NSW

Ministry of Health.

“senior specialist” means a specialist who has practiced as such in a speciality for at least seven



years and who is required under a sessional contract to render services the adequate
performance of which services requires a specialist of that status;

“services” means medical services provided to a public patient by a visiting medical officer
under a sessional contract, including teaching, training and participation on committees, but
excluding attendance at meetings of a medical staff council (howsoever called);

“service contract” means a service contract as defined in the Health Services Act 1997;
“sessional contract’ means a sessional contract as defined in the Health Services Act 1997;

“specialist” means a medical practitioner, other than a general practitioner, who is a specialist as
defined in the Health Insurance Act 1973 (Commonwealth) and who is required under a
sessional contract to render services the adequate performance of which services requires a
medical practitioner of that status;

“visiting medical officer” means a visiting medical officer as defined in the Health Services Act
1997 who provides services under a sessional contract, but excluding a pathologist and a
radiologist; and

“visiting practitioner” means a visiting practitioner as defined in the Health Services Act 1997.

4. CONTRACT FOR SERVICES

Q) A visiting practitioner who is to be appointed as a visiting medical officer to provide
services under a service contract on a sessional basis shall be so appointed by a written
sessional contract between the officer and public health organisation. The sessional
contract shall specify the terms and conditions to which the officer is to be subject,
including the clinical privileges of the officer as determined or varied from time to time by
the public health organisation in accordance with any applicable Act, regulation or by-law
and after advice from the appropriate credentials committee in respect of the hospital or
hospitals at which the visiting medical officer provides services.

2) Except as otherwise affected by this Determination, the period for which a visiting
medical officer may be appointed to a public health organisation is to be such period (not
exceeding the maximum term specified in the Health Services Regulation) as the public
health organisation may determine and as is specified in the sessional contract.

3) A visiting medical officer appointed to a public health organisation is, if otherwise
gualified, eligible for but not entitled to re-appointment upon the expiry of the existing
sessional contract. In the event of re-appointment, a new sessional contract shall be
made.

4) A sessional contract shall not establish the relationship of employer and employee as
between the respective parties thereto, and a visiting medical officer shall, in providing
services under a sessional contract, be and be regarded as an independent contractor.

(5) A visiting medical officer shall provide the services specified in the sessional contract to
public patients at the relevant hospital or hospitals, consistent with the clinical privileges
granted to the officer under the sessional contract.



(6)

(7)

(8)

(9)

(10)

1)

A visiting medical officer shall participate in the teaching and training of postgraduate
medical officers as may reasonably be required by the public health organisation.

A visiting medical officer shall participate in committees expressly established or
authorised by the public health organisation to which the officer is appointed where
reasonably required by the public health organisation for the proper and efficient
functioning of the hospital or hospitals concerned.

A visiting medical officer shall participate in an on-call roster for the provision of services
as may reasonably be required by the public health organisation, and when so rostered
the officer shall be readily contactable at all times and be able and prepared to attend
the hospital concerned within a reasonable period of time.

A visiting medical officer:

@) shall be professionally responsible for the proper clinical management and
treatment of public patients under the officer’s care in the hospital concerned;

(b) shall take reasonable steps to ensure that the clinical records related to
the services provided by the officer, and those provided for patients under the
officer's care, are maintained adequately and that such completed records
include details of diagnosis, treatments and operations performed and a
discharge summary completed in the manner determined by the hospital;

(© shall comply with all rules and by-laws in force from time to time at the public
health organisation, not being inconsistent with any of the rights and obligations
of the visiting medical officer under this agreement.

The public health organisation where reasonably practicable shall provide:

@) all ancillary, medical, nursing and clerical assistance and facilities, instruments
and equipment reasonably necessary for the proper performance of the services
to be rendered by a visiting medical officer under a sessional contract; and

(b) to the visiting medical officer upon request and free of charge, sufficient suitable
and serviceable outer uniforms and duty garments, which shall remain the
property of the public health organisation and which shall be laundered at the
expense of the public health organisation.

5. SERVICES

The ordinary hours during which a visiting medical officer is to render services (other
than those pursuant to a call-back or an on-call roster) shall be as agreed between the
officer and the public health organisation, and shall be specified in the sessional contract
on an annual basis or on the basis of a lesser specified period if the contract terminates
sooner or if it is otherwise agreed; provided that a public health organisation shall only
allocate work to the visiting medical officer which can reasonably be performed within
the agreed number of ordinary hours.



(@)

In establishing the annual ordinary hours, or the ordinary hours on the basis of another
specified period, under subclauses (1), (5) or (6) regard shall be had to:

(@)

(b)

(©)
(d)
(e)
(f)

(¢)]

the services to public patients recorded as having been provided and the hours
recorded as having been worked by the visiting medical officer during the
previous twelve months, or if the officer has been appointed for less than twelve
months the preceding period of appointment, taking into account information
available on each aspect of that officer's work such as, but not limited to, ward
rounds, consultations, operating theatre sessions, other procedures, outpatient
clinics, postgraduate teaching and committees to which the officer is appointed
under clause 4(7);

the clinical service needs and available resources of the public health
organisation;

the views of the visiting medical officer;
the nature of the visiting medical officer’'s appointment;
the experience, knowledge and ability of the visiting medical officer;

any periods of leave which the visiting medical officer proposes or is required to
take during the ensuing twelve months or relevant lesser period;

any other relevant fact or circumstance.

Remuneration - options

©)

In respect of remuneration for ordinary hours of services one of the following options
shall apply:

Option 1 - Budgeted actual hours remuneration

(@)

0] Where agreed by the parties, a visiting medical officer may be
remunerated, to the limit of ordinary hours specified in the sessional
contract, for the ordinary hours of services actually performed.

(i) The visiting medical officer shall be paid upon submission of a record and

account to the public health organisation in accordance with clause 14.

(iii) Under this option a plan of the services to be provided by the officer shall

be specified.

Option 2 - Specified procedures remuneration

(b)

0] For the purposes of this option, in establishing ordinary hours, or a
portion thereof, the public health organisation and visiting medical officer
may agree, and specify in the sessional contract, in respect of the
following twelve months or relevant lesser period if the contract is to
terminate sooner, the matters set out below:-



- types of procedures that the officer is to perform on public patients;
- numbers of each such type of procedure.

(i) The visiting medical officer and the public health organisation shall make
a reasonable assessment of the average time taken for the types of
procedures concerned. The total ordinary hours shall be the sum of the
hours thus assessed for each type of procedure multiplied by the number
specified for each such procedure.

(i)  The visiting medical officer shall be remunerated for the procedures
actually performed, up to the numbers of each type of procedure specified
in the sessional contract. For the purpose of calculating ordinary hours
attracting remuneration, each such procedure shall be deemed to have
taken the time assessed for such a procedure in accordance with sub-
paragraph (ii).

(iv)  Any portion of ordinary hours specified in the sessional contract which is
not established under sub-paragraph (i) shall be remunerated as follows:

- the portion of ordinary hours established under subparagraph (i)
shall be deducted from the total ordinary hours established under
clause 5(1), (5) or (6); and

- the balance of ordinary hours then remaining shall be paid in
twelve equal, or otherwise agreed, monthly instalments.

Option 3 - Agreed hours remuneration

(© Where Option 1 or 2 is not agreed upon by the parties, the visiting medical
officer shall be remunerated for the number of ordinary hours specified in the
officer's sessional contract in twelve equal, or otherwise agreed, monthly
instalments.

Variation

(4)

The number of ordinary hours specified in a sessional contract may be varied at any
time, either for a specified period or until the next anniversary date of the sessional
contract, by an agreement in writing between the visiting medical officer and the public
health organisation.

Annual Review

(5)

Not later than six weeks prior to each anniversary date of a sessional contract, the
public health organisation and the visiting medical officer shall consult in a review of the
number of ordinary hours of services specified in the sessional contract in respect of the
next following year or of such lesser period until the termination of the sessional
contract. If agreement is reached for a variation to that number of ordinary hours then
the agreement shall be reduced to writing and the sessional contract shall be varied
accordingly with effect as from the first day of the year or of such lesser period, as the
case may be, to which the review related. Provided that this subclause shall not apply if



(6)

(7)

Dispute
(8)

a sessional contract was made for a period of one year or less.

If agreement is not reached as a result of the review of the number of ordinary hours as
contemplated in subclause (5) of this clause, then the public health organisation
concerned may decide the number of ordinary hours of services to be provided by the
visiting medical officer under the sessional contract for the next following year, or for
such lesser period until the next anniversary date or termination of the sessional
contract, whichever occurs first. Where a public health organisation decides the number
of ordinary hours pursuant to this subclause it shall notify the officer in writing of its
decision and the sessional contract shall be deemed to be varied so as to include the
terms of that decision, unless the visiting medical officer notifies a dispute under
subclause (8).

If by the anniversary date of a sessional contract the visiting medical officer's ordinary
hours of services for the next following year, or relevant lesser period, have not been
established either by agreement under subclause (5) or decision under subclause (6),
the visiting medical officer shall continue to provide services and shall be remunerated
each month under the sessional contract on the basis of the average number of ordinary
hours of services performed per calendar month in the twelve months prior to the
anniversary date, until agreement as to such ordinary hours is reached or a decision is
made under subclause (6).

@) Where a visiting medical officer is dissatisfied with a decision made in
accordance with subclause (6) of this clause the visiting medical officer shall
give notice in writing to the public health organisation of a dispute within 14 days
of the receipt of written notification of such decision, such dispute to be dealt
with in accordance with clause 18.

(b) Where such dispute is notified by the visiting medical officer in accordance with
paragraph (a) of this subclause, then pending resolution of the dispute, the
visiting medical officer shall continue to provide services and be remunerated
each month under the sessional contract on the basis of the average number of
hours of services performed per calendar month in the twelve months prior to
the anniversary date; provided that if the dispute has not been resolved within
three months of notification of such dispute (or within such further period as may
be agreed between the parties), then paragraph (c) of this subclause shall

apply.

(© If, within three months of notification of such dispute (or within such further
period as may be agreed between the parties), the dispute has not been
resolved and is not the subject of mediation or arbitration under clause 18, then
the decision of the public health organisation referred to in paragraph (a) of this
subclause shall apply and the sessional contract shall be deemed to be varied
so as to include the terms of that decision.

Other Matters for Annual Review

©)

At the time of the review of ordinary hours under subclause (5), the public health
organisation shall also:



(@) review the visiting medical officer’s service and performance under the sessional
contract during the preceding 12 month period,;

(b) consult with the visiting medical officer on the scope of the officer’s practice within
the public health organisation and the resources required to support the officer in
such practice in the next following year; and

(c) consult with the visiting medical officer on the officer’s level of participation in the
on-call roster in the next following year. If a visiting medical officer is dissatisfied
with the level of participation in the on-call roster proposed by the public health
organisation, then the dispute provisions set out at subclause (8) can be invoked.

Cancelled Operating Theatre Time

(10)

(11)

Where a visiting medical officer has a pre-arranged operating theatre session cancelled
by the public health organisation:

(@) in the case of an anaesthetist, with less than 28 days notice of such cancellation;
or

(b) in the case of a regional visiting medical officer who is not an anaesthetist, with
less than 14 days notice of such cancellation; or

(c) in the case of a visiting medical officer other than of a kind referred to in
paragraph (a) or (b), with less than 7 days notice of such cancellation,

the visiting medical officer is entitled to be paid for that portion of the cancelled time
that is reasonably estimated would have involved the treatment of public patients at the
hourly rates specified in clauses 7 and 8 of this Determination, on the condition that the
officer attends the public health organisation to provide services for the relevant period
in lieu of the cancelled theatre session unless excused from such attendance by the
public health organisation. For the purposes of this clause, services includes:

(@) undertaking clinics or procedures within the scope of the officer's clinical
privileges;

(b) undertaking quality assurance or review activities specified by the public health
organisation; or

(c) undertaking training and education activities specified by the public health
organisation.

Where a visiting medical officer cancels a pre-arranged operating theatre session, and
the cancellation is not due to iliness, the officer is required to make up the cancelled
time over the ensuing 14 day period at time/s of mutual convenience to the officer and
the public health organisation. If such mutually convenient time is unavailable the
visiting medical officer will cooperate with the public health organisation in examining
the feasibility of alternate arrangements with another medical practitioner for the
performance of operations or procedures upon public patients affected by such
cancellation.



6. CLASSIFICATIONS

(1) A visiting medical officer on appointment by a public health organisation shall be
classified as a general practitioner, specialist or senior specialist for the purposes of the
officer rendering services under a sessional contract and in ascertaining the officer’s
remuneration, such cla