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COLLECTIVE BARGAINING NOTIFICATION BY: 
 

VIRGINIA IRRIGATION ASSOCIATION INCORPORATED 
 

PURSUANT TO SECTION 93AB OF THE COMPETITION AND CONSUMER ACT 2010 

 
Notifying Party 

1. Provide details of the notifying party, including: 

1.1. Name, address (registered office), telephone number, and ACN 

Name: Virginia Irrigation Association Incorporated ("VIA") on behalf 

of its members ("Notifying Parties"). A list of the VIA's 

current members as Notifying Parties is attached as 

Annexure 1.  

Address: C/- PO Box 176, Virginia SA 5120  

Telephone:   (Mr Rocco Musolino) 

ABN: 12 716 130 243 

 

1.2. Contact person’s name, telephone number, and email address 

Tom Crompton, Botten Levinson Lawyers 

GPO Box 1042, ADELAIDE SA 5001 
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1.3. A description of business activities 

1.3.1 The VIA  

VIA was established to represent the irrigators of the Virginia 

region in South Australia during the establishment of the Virginia 

Pipeline Scheme ("VPS").   

The VIA presently has in excess of 400 individuals as members.  

The VIA's members are irrigators who conduct various irrigated 

primary production operations in and near Virginia, located on the 

Northern Adelaide Plains.  The VIA Executive estimates that 

approximately two-thirds of its member customers are relatively low 

water users with low water use primary production enterprises (e.g. 

glass houses) and approximately one third are large broad acre 

irrigators who use comparatively large amounts of reclaimed water 

from the VPS. 

The VIA's member irrigators rely heavily on water reticulated via 

the VPS for their primary production operations, which is their 

livelihood.  The only alternative available to VIA's irrigators beyond 

the reclaimed water from the VPS is groundwater.  However, as 

mentioned the sustainable and lawful rate of extraction is limited 

by water allocations endorsed on water licences issued to the 

individual irrigators.  Further, in most cases, VIA irrigators are 

already using the maximum groundwater volumes allowed 

pursuant to their water licences (which is often inadequate of 

itself), in conjunction with their with the recycled water purchased 

via Customer Contracts with SA Water and reticulated via the 

VPS. 

The VPS is a reticulated water treatment and pipeline distribution 

system, which distributes recycled water from the Bolivar 

Wastewater Treatment Plant throughout the Virginia Irrigation 

District.  
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The VPS was first established pursuant to various agreements to 

which the VIA and SA Water were parties, including a Project 

Agreement dated 17 September 1996 as varied on 6 January 

1997 (Project Agreement). 

The VPS was established as a build, own, operate, transfer 

("BOOT") project.  Ownership of the VPS was transferred to SA 

Water at the conclusion of the BOOT period on 18 January 2018.  

The VIA's members are now customers of SA Water in relation to 

the recycled water supplied by the VPS, i.e., those VIA member 

irrigators have entered into contracts with SA Water for the 

purchase of water distributed by the VPS according to certain 

customer rules and various other matters. 

One of the VIA's purposes as established by its rules made under 

section 32 of the Associations Incorporation Act 1985 (VIA Rules) is 

to represent its member customers and its member customer's 

interests in relation to the VPS.  Attached hereto as Annexure 2 

is a true copy of the Certificate of Incorporation of the VIA and a 

certified true copy of the VIA Rules.  

Similarly, clause 3.2.1.9 of the VIA Rules provides that an object 

of the VIA is to negotiate revised terms and conditions for the 

continuing supply of water with SA Water at the end of the terms 

of the existing customer contracts, pursuant to a "Customer 

Contract Renewal and Pipeline Management and Water Quality 

Agreement Extension Deed" ("Renewal Deed").  

Accordingly, the VIA is in the process of negotiating renewed 

customer contracts for its members who are customers of SA 

Water.  

1.3.2. SA Water  

The South Australian Water Corporation (SA Water) is a statutory 

Corporation established by the South Australian Water 

Corporation Act 1994 (SA) (SAWC Act). 
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SA Water is a public corporation to which the provisions of the 

Public Corporations Act 1993 (PC Act) apply.1   

Under the PC Act, a public corporation is an instrumentality of the 

Crown and holds its property on behalf of the Crown and is subject 

to control and direction by its Minister.2  

 

1.4. An email address for service of documents in Australia:  
 

 
 

Details of the notified contact 

2. Type of Conduct 
 
2.1.  Exclusive Dealing (s. 47) 

 
No 

 
2.2. Resale price maintenance (s. 48) 

 
No 

 
2.3. Collective bargaining (s. 93AB). If notified conduct is for collective 

bargaining, does the notified conduct include a collective boycott 
 
The notified conduct is for the purpose of collective bargaining only and does 

not include a collective boycott.  

 
3. Provide details of the notified conduct including:  

 
3.1. Description of the notified conduct 

 
Background 

 
As mentioned above, the Project Agreement between SA Water, the VIA and 

three additional parties created the Virginia Pipeline Scheme ("VPS") as a 

build, own, operate, transfer ("BOOT") project.  

 

  

                                                
1  See SAWC Act, section 6. 
2  See PC Act, section 6(1). 
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Under the VPS, wastewater from some 500,000 households is treated at the 

Bolivar Wastewater Treatment Plant which is operated by SA Water.  Prior to 

the commissioning of the VPS, SA Water disposed almost all of the treated 

effluent to the marine environment, i.e., in the marine waters in Spencer Gulf, 

off Metropolitan Adelaide.   

 

Prior to the establishment of the VPS and the VIA irrigators accessing recycled 

water from the Bolivar Waste Water Treatment Plant, a small number of 

irrigators located near the channel that discharged treated wastewater from 

the Bolivar plant to the sea were able to purchase that water at a very low price 

for restricted irrigation use.  This irrigation was however restricted, due to water 

quality and public health implications.  The remaining VIA irrigators used 

ground water, but the area under production was limited by the volume of 

groundwater and consequent limitations on water allocations endorsed on 

water licenses issued by what is now the South Australian Department of 

Environment and Water (DEW) under the Natural Resources Management Act 

2004 and its predecessors.   

 
The VPS now enables approximately 40% or 20 million cubic metres (kilolitres) 

per year of treated effluent to be reclaimed and used for horticultural irrigation.  

Under the VPS, reclaimed water is pumped and reticulated through some 142 

km of pipeline infrastructure and several pump stations to over 400 end user 

customers who are members of the VIA. 

 

Access for VIA's irrigators to Class A recycled water via the VPS has 

dramatically increased the water quality, volume and availability for those 

irrigators, compared to the situation prior to the VPS.  This has consequently 

enabled significant expansion to the range and production volumes of VIA 

members' irrigated crops.   

 

SA Water provided approximately $6 million in capital, as well as agreeing to 

supply treated reclaimed water for the life of the BOOT project, at no cost to 

the project owner. In exchange SA Water was the recipient of the project at 

the end of the BOOT period of 20 years, for a nominal consideration.   
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SA Water now owns the VPS and controls the supply of water through the VPS 

from the Bolivar Wastewater Treatment Plant.   

 

Throughout this period the notifying parties entered customer contracts with 

the project owner, whereby those irrigators paid for the reclaimed water supply.  

 

As described earlier, at the outset of the project, the VIA and SA Water 

executed the Renewal Deed, wherein the parties agreed that the water price 

following the BOOT period would be less (in real terms) than during the BOOT 

period.  A copy of the Renewal Deed is annexed hereto as Annexure 3.  

 

The Renewal Deed was agreed in recognition that the treatment of the water 

by SA Water was to be an ongoing cost of environmental compliance 

requirements, and that the pipeline system, now owned by SA Water, is a 

financially successful private enterprise which would be provided to SA Water 

without further investment and free from debt.  

 

As the end of the BOOT period approached, SA Water signaled its intention to 

increase the water price in excess of the current pricing schedule of 15.85 

cents, 8.34 cents and 12.51 cents per kilolitre for summer, winter and shoulder 

season water, respectively. 

 
The notified conduct 
 

The notified conduct relates to the renegotiation of the customer contracts for 

VIA member irrigators with SA Water. The VIA is not aware of exactly what the 

terms of any new Customer Contracts that SA Water might be negotiating 

directly with its members presently.  The VIA anticipates, but does not know, 

that each customer contract will be identical except for the volume of water 

contracted for.  

 

The renegotiation is proposed to occur directly between the VIA's Committee 

members and its legal representatives and duly authorised representatives of 

SA Water and its legal representatives. 
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The types of terms and conditions expected to be negotiated in the collective 

bargaining include:  

(i) The prices and mechanisms for setting prices at which reclaimed 

wastewater will be supplied by SA Water to members of the VIA via 

the VPS; 

(ii) The terms on which payment is to be made by members of the VIA 

to SA Water; 

(iii) The obligations on SA Water to supply reclaimed wastewater at a 

certain volume, specification and quality; and 

(iv) The term of each customer contract and the rights and obligations 

of each party to extend and/or terminate a customer contract. 

No member of the VIA who is unhappy with the collective bargaining 

arrangements or the Customer Contract negotiated pursuant to such 

arrangements will be required to enter into a Customer Contract or to give 

effect to such arrangements. 

 
3.2. Relevant documents detailing the terms of the notified conduct 

 
The VIA intends for the collective bargaining to be consistent with the terms 

of the Renewal Deed contained in Attachment 2 or such other 

arrangement as may be agreed between the VIA and SA Water.  

 

3.3. Rationale for the notified conduct 
 
The proposed collective bargaining arrangements will result in transaction cost 

savings to all parties involved in the negotiations.   

 

From SA Water's perspective, the need to negotiate with over 400 individual 

customers is removed.  The proposed collective bargaining arrangements 

would allow a single point of contact for the negotiations.   
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From the VIA's perspective, collective bargaining arrangements would make 

negotiations far easier and more efficient, including through the use of a single 

representative.  

 

Further, individual members of the VIA are placed at a significant disadvantage 

in negotiations due to their limited bargaining power and ability to use 

information available to them, due to the relative lack of resources relative to 

the SA Water monopoly.   

 

As mentioned earlier, many of the VIA's members are small irrigators with 

relatively low bargaining power and resources to effectively negotiate on water 

price and related matters compared to the extensive resources of SA Water.  

The members of the VIA wish to obtain the benefits set out in section 10 below. 

 
Rationale 

 

Collective bargaining is required due to the near monopoly position that SA 

Water has within the water supply industry in South Australia.   

 

 

It is also required due to SA Water's ownership and operation of the Bolivar 

Waste Water Treatment Plant, which wholly supplies the reclaimed water that 

is presently supplied to the VIA's members through the VPS.   

 

The VIA says that SA Water has excessive bargaining power vis-à-vis the 

VIA's members, which the VIA says SA Water is exploiting to artificially inflate 

the price of reclaimed water that SA Water supplies to the VIA's members 

through the VPS.  

 

SA Water has not, in the VIA's view, negotiated to date in good faith as 

required by the Renewal Deed for a fair and reasonable outcome as to water 

price and related matters.  

 

The inflated water pricing proposed to the VIA by SA Water is unsustainable 

for the majority of the notifying parties, and if implemented could lead to the 

failure of many important primary production businesses in the region.  
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The local economy, community, and environment will be severely impacted by 

SA Water's decision to raise price levels above those previously agreed.   

 

To illustrate the scale of the employment and economic significance of the 

water price negotiations, in late 2016 the primary producers in the Northern 

Adelaide Plains area who in the main rely on the VPS were producing 

approximately 170,00 tonnes of fresh primary produce with a farm gate value 

of more than $340 million.   

 

The VIA understands that there may be potential for the reclaimed water from 

the VPS and Bolivar to be sold to and used by others, subject however to the 

water price and quality being viable for that use.  For example, the VIA 

understands that SA Water presently supplies some recycled water to the City 

of Salisbury for the Mawson Lakes Housing Estate to provide dual water 

supply to residents there. SA SA Water has also contracted to supply 

reclaimed water from Bolivar and the VPS to a private entity known as Bunyip 

Water.  Neither the City of Salisbury or Bunyip Water are members of the VIA.  

 

There may however be infrastructure and reticulation costs if other non-

agricultural applications of reclaimed water from Bolivar were to be seriously 

considered.  In any event, the VIA says that most likely use of the reclaimed 

water from the VPS is for irrigated agriculture.   

 

The VIA understands that SA Water has recently used Commonwealth and 

State Government grant funds to create a Northern Adelaide Irrigation Scheme 

(NAIS).  SA Water has publicly represented that it has to date secured 

commitments from customers for 2000 ML per annum, from a total volume of 

up to 12 GL per annum of reclaimed water that SA Water says is available 

under Stage 1 of the NAIS.3 However, the VIA has not been able to identify 

any potential irrigators who have contracted to purchase water from this 

scheme at the prices offered by SA Water. 

 

  

                                                
3 https://www.sawater.com.au/current-projects/nais.  
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The water pricing structure presently proposed by SA Water for the VPS will, 

in the VIA's opinion, result in; 

 

• The scaling back or closure of many local irrigated primary 

production businesses reliant on recycled water for irrigation; 

• The loss of many local jobs as businesses in the region are forced 

to close;  

• Increased price of goods produced by affected irrigators; 

• Loss of tax revenue provided by the businesses forced to close; 

• Decreased competition in agriculture and primary production 

markets;  

• Potential for environmental harm caused by the disposal of treated 

wastewater into the marine environment due to it no longer being 

purchased by the affected businesses; and 

• Increased regulatory costs faced by SA Water to properly treat and 

dispose of wastewater, which cost is likely to be passed onto 

households if based on the principal of ‘polluter pays’. 

3.4. Time period relevant to the notified conduct. 
 
The Collective Bargaining arrangement is only necessary for the 

agreement of identical customer contracts between SA Water and 

members of the VIA. The VIA proposes that the collective bargaining 

notification, if allowed to stand, provides protection for at least two years 

or longer.  

4. Provide documents submitted to the notifying party’s board or prepared by 
or for the notifying party’s senior management for purposes of assessing 
or making a decision in relation to the notified conduct and any minutes or 
record of the decision made. 

Not applicable.  
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5. Provide the names and/or a description of the persons or classes of persons 
who may be directly impacted by the notified conduct (including targets in 
collective bargaining or boycott conduct) and detail how or why they might 
be impacted. 

The collective bargaining will affect the following persons or class of persons: 

(a) Notifying parties 

VIA members will be affected by any negotiated outcome with SA Water. 

The VIA members are the purchasers of reclaimed water from SA Water and 

their respective primary production businesses are heavily dependent on the 

commercial terms achieved.  

(b) Notifying Parties' Employees 

VIA members respective businesses are dependent on achieving certain 

commercial terms from SA Water.  The success of the collective bargaining 

arrangement will affect the security of the employment of the notifying 

parties' employees. 

(c) SA Water 

SA Water is the target organisation and carries on the business of supplying 

water and wastewater services to a substantial majority of South Australians. 

SA Water will likely benefit from the notified conduct in: 

(i) Enhanced level of input by customers in the contractual negotiation 

process; 

(ii) A central point of contact for negotiations about water price;  
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(iii) Reduced scope for misunderstandings as the negotiating parties will 

be better informed;  

(iv) Increased chance of successful and satisfactory negotiations; and 

(v) Continuation of its existing compliance regime with the provisions of 

the Environment Protection Act 1993 (SA) as to the disposal of 

wastewater. 

(d) Homeowners serviced by the Bolivar Wastewater Treatment Plant 

In the event that customer contracts are not able to be entered into in a timely 

fashion there is a risk that SA Water may have to pass on the costs of its 

compliance with Environment Protection Act 1993 provisions as to the 

disposal of wastewater to its residential consumers creating the wastewater.  

(e) Notifying parties' customers 

The ability of the notifying parties to enter into viable commercial 

arrangements will affect the availability and price of the members of the 

VIA's products. 

Marketing information and concentration 

6. Describe the products and/or services, and the geographic areas, supplied 
by the notifying parties. Identify all products and services in which two or 
more parties to the notified conduct overlap (compete with each other) or 
have a vertical relationship (e.g. supplier-customer). 

VIA represents approximately 400 members of the horticultural industry. The 

range of products supplied by businesses is broad, however in a group of this 

size there are naturally instances of overlap and competition. Further, some of 

the notifying parties compete with each other through the supply of substitute 

goods. All of the notifying parties are geographically located within the Northern 

Adelaide Plains, however they distribute goods across Australia with some 

products being exported to international markets. None of the notifying parties 

have a vertical relationship with one another. 
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The VIA notes that the Target has a monopoly over the supply of mains water for 

irrigation purposes in the Northern Adelaide Plains.  Collective bargaining by the 

VIA may also impact downstream supply of horticultural products.  

7. Describe the relevant industry or industries. Where relevant, describe the 
sales process, the supply chains of any products or services involved, and 
the manufacturing process. 

Members of the VIA engage in horticultural practices including market 

gardening.  Products are collected from members of the VIA's premises and 

taken to a facility to be processed and transported to various retailers of the 

horticultural products.  

8. In respect of the overlapping products and/or services identified, provide 
estimated market shares for each of the parties where readily available. 

Given the nature of the members of the VIA's businesses there is substantial 

overlap with respect to the products provided.  However, given the scope of 

the market for horticultural products in South Australia and Australia, it is not 

practicable to provide an estimated market share for any particular member, 

other than that it would comprise a infinitesimal proportion of the South 

Australian and Australian markets.  

9. Describe the factors that would limit or prevent any ability for the parties 
involved to raise prices, reduce quality or choice, reduce innovation, or 
coordinate rather than compete vigorously. For example, describe: 

9.1. Existing competitors 

The target has a monopoly over the provision of irrigation water in the 

Northern Adelaide Plains. The members of the VIA compete in a state and 

Australia wide industry for the provision of horticultural products to 

consumers. 
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9.2. Likely entry by new competitors 

Not applicable. 

9.3. Any countervailing power of customers and/or suppliers 

The notifying parties primarily sell their goods to national supermarket 

retailers. These retailers, such as Coles and Woolworths, carry significant 

purchasing power and are effectively able to set their own prices. This 

practice results in slim margins, and it is hoped that the notified conduct 

will ensure the parties don’t face further loss of profit. 

SA Water has a monopoly on the supply of water and carries unreasonable 

market power. The notified conduct will help to rebalance the bargaining 

power between SA Water and the notifying parties.  

9.4. Any other relevant factors. 

The notified conduct will not result in undue market power or lack of 

competition for the following reasons; 

(a) The notifying parties only represent a small portion of South 

Australia's fresh fruit and vegetable industry; 

(b) the majority of the notifying parties are not in direct competition with 

each other;  

(c) the notified conduct hopes to ensure the 400 parties remain trading, 

maintaining current levels of competition; and 

(d) there is nothing to suggest that the notified conduct would lead to an 

increase in price, or a decrease in quality, choice, innovation or 

competition. 
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Public Benefit 

10. Describe the benefits to the public that are likely to result from the notified 
conduct. Provide information, data, documents or other evidence relevant 
to the ACCC’s assessment of the public benefits 

The notified conduct is likely to result in the public benefits set out below. 

(a) Improved efficiency through sharing transaction costs, such as negotiation and 

drafting costs, between the notifying parties and SA Water. 

(b) Fairer contract terms than those which would be achievable through individual 

negotiations. Negotiating collectively will provide the notifying parties with 

additional bargaining power, which will act towards negating the unreasonable 

market power held by SA Water. 

(c) Lower water prices will mean that the notifying parties will be able to continue 

operating. This will ensure that hundreds of jobs within the region are not lost, 

and maintain current levels of competition within the horticultural industry.  

(d) Lower water prices will ensure that irrigators are able to continue to purchase 

the recycled water, assisting SA Water in fulfilling their obligations under the 

Environmental Protection Act 1993. In turn, it will prevent SA Water from 

suffering the cost of developing a new method of managing or processing 

wastewater, which could be passed onto SA Water’s customers through higher 

rates and water bills, or more broadly to tax payers if such was funded through 

State Government grants.  
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Public detriment (including likely competitive effects) 

11. Describe any detriments to the public that are likely to result from the 
notified conduct, including those likely to result from any lessening of 
competition. Provide information, data, documents, or other evidence 
relevant to the ACCC’s assessment of the detriments 

The notified conduct will have no detrimental impact to the public. In particular: 

(a) It is the aim of the collective bargaining to have the cost of processing 

wastewater passed to those who create it (i.e. the 500,000 households in 

the region) rather than those who enable it to be disposed of in an 

environmentally effective way. This will equate to an additional cost of $4 

per year per household, which is likely to be significantly lower than the 

costs of SA Water developing a new method of processing the water 

should the purchasers cease trading.  

(b) The notifying parties are members of VIA only due to their geographic 

location and their requirement to irrigate. They are not all within the same 

industry, nor do they all compete with one another.  

(c) The notification is only on behalf of VIA's members, which represents a 

small portion of Australia's irrigators and horticultural industry.  

(d) The notifying parties will continue to negotiate with end customers 

separately on all terms, and where market cross-over exists between 

parties, continue to compete vigorously.  
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Contact details of relevant market participants 

12. Identify and/or provide names and, where possible, contact details (phone 
number and email address) for likely interested parties, such as actual or 
potential competitors, customers and suppliers, trade or industry 
associations and regulators. 
 
The purpose of the notification is to engage in collective bargaining with SA Water. 

Their details are as follows: 

Name:  South Ausrtralian Water Company 

Telephone:  1300 729 283 

Email:  VirginiaPipelineScheme@sawater.com.au  

 

Any other information 

13. Provide any other information you consider relevant to the ACCC’s 
assessment of the notified conduct. 

• Contacts in the relevant SA government departments or other 

regulatory authorities to contact regarding the notification include:-  

o SA Water – Lynda Hamden, Manager Business Solutions, mob 

 

o ESCOSA – Adam Wilson, CEO, ph  

o EPA – Tony Circelli, CEO, ph  

o PIRSA – Scott Ashby, CEO,  
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Additional information for collective bargaining conduct only 

14. Confirm that the notifying party is not a trade union, an officer of a trade 
union or acting at the direction of a trade union. 

VIA is not a trade union, an officer of a trade union or acting at the direction of 

a trade union. 

15. Provide details (name, phone number, email address) of the persons who 
are current members of the group (contracting parties) on whose behalf the 
notification is lodged. If relevant, identify the classes of persons who may 
become contracting parties in the future and on whose behalf the 
notification is lodged. 

Please see Annexure 1 for the list of current members of contracting parties 

on whose behalf this notification is lodged. 

Additional existing or future members of the VIA (who also have existing 

Customer Contracts with SA Water but whom are not expressly named in this 

notification for various reasons including difficulties with contacting some 

members) may also become contracting parties in the future.  

A full list of the VIA's current members (including those who have already 

expressly consented and those who may become contracting parties in the 

future) who are also VPS customers of SA Water is attached as Annexure 4.  

VIA advises that other of its member irrigators who join the VIA and use the 

VPS (and are therefore not listed in Annexure 4) may also become contracting 

parties  
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16. Confirm each contracting party reasonably expects to make one or more 
contracts with the targets for the supply or acquisition of the relevant goods 
or services and that the value of each contract will not exceed AU $3 million 
(or any other amount prescribed by regulation) in any 12 month period. 

Each contracting party expects to make one or more contracts with the target for 

the supply of the relevant goods and services.  

All of the contracting parties are within the primary production industry. The 

contracts with SA Water are for the purchase of water supply and service which 

is an input used for the production of primary products.  

Pursuant to regulation 71D of the Competition and Consumer Regulations 2010, 

the prescribed amount is AU $5 million.  The contracting parties confirm that the 

value of each contract will not exceed this figure within any 12 month period.  
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Declaration by notifying party 

 

The undersigned declare that, to the best of their knowledge and belief, the information 

given in response to questions in this form is true, correct and complete, that complete 

copies of documents required by this form have been supplied, that all estimates are 

identified as such and are their best estimates of the underlying facts, and that all the 

opinions expressed are sincere. 

 

The undersigned are aware that giving false or misleading information is a serious 

offence and are aware of the provisions of sections 137.1 and 149.1 of the Criminal Code 

(Cth). 

 

Signature of authorised person 

 

Office held:- Solicitor for the notifying parties via the Virginia Irrigation 

Association Incorporated 

 

THOMAS LAUNCELOT CROMPTON 

(Print) Name of authorised person 

 

This 21st day of OCTOBER 2019  
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  parties subject to this notification.

List of the VIA's current members who are the contracting 

Annexure 1







22 

tlc:p219144_035.docx v4 

Annexure 2  
 

VIA Certificate of Incorporation and certified copy of VIA Rules 
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     (Strictly confidential)

         Renewal Deed

Annexur  3
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Annexure 4 
 

Current VIA members who are customers of the VPS (potential future 
contracting parties) 
















