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16 June 2020 

 

 

 

Danielle Staltari 

Australian Competition and Consumer Commission 

23 Marcus Clarke Street 

Canberra ACT 2601 

 

Sent by email to: adjudication@accc.gov.au 

 

 

Dear Ms Staltari 

 

RE: Clean Energy Council – application for revocation of authorisations A91495 and A91496 and substitution of 

AA1000514 – interested party consultation 

Background 

We refer to the application for authorisation of the Solar Retailer Code (SRC) made by the Clean Energy Council 

(CEC) and the ACCC’s invitation for submissions. Flexigroup appreciates the opportunity to provide the following 

submission on the SRC. 

Flexigroup makes this submission as a provider of Buy Now Pay Later (BNPL) finance that is not regulated by 

the National Consumer Credit Protection Act (Cth) (NCCPA) to solar photovoltaic consumers (PV consumers) 

and as a person that is directly affected by the SRC. It also makes this submission as a person that is itself 

involved in preparing a Code of Conduct for providers of BNPL products and as the applicant for Australian 

Competition Tribunal (ACT) review of the New Energy Tech Consumer Code (NETCC). Further relevant 

background on flexigroup is contained in paragraphs 2 and 3 of flexigroup’s submission on the NETCC dated 31 

May 2019 which is enclosed as Schedule 1. 

By way of further background, flexigroup notes that the various relatively complex theories propounded by the 

CEC and others relating to provision of BNPL finance have last week been the subject of extensive ACT 

consideration during its review of the NETCC. 

Noting that the SRC may operate for only a fleeting period prior to the NETCC coming into operation, flexigroup 

has a limited submission to make in respect of the SRC. 

1 Misleading and deceptive CEC pro-forma disclosure document 

1.1 Flexigroup submits that clauses 2.1.23 and 2.1.24 of the SRC should deleted. In addition, the related text 

in clause 2.1.22 shown below should be deleted: 

To comply with this section 2.1.22, a Signatory may, for example, 

provide the third party provider with a pro forma to be completed by 

that provider and attached to the Signatory’s contracts, or attach the 

standard terms of the provider. 

1.2 The corollary reference to “Signatories must comply with additional requirements if the finance provider is 

not regulated by NCCP Act.” contained in the SRC Breach Matrix should also be deleted. 

1.3 Flexigroup supports the proposed deletion of clause 2.1.25. 
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2 Clauses 2.1.23 and 2.1.24 

2.1 Clauses 2.1.23 and 2.1.24 of the SRC are confusing, unnecessary and appear to have caused the CEC to 

mislead and deceive PV retailers and PV consumers into the belief that PV consumers may not have 

recourse to the: 

(a) external dispute resolution service provided by the Australian Financial Complaints Authority; and 

(b) consumer hardship arrangements offered by BNPL providers who finance PV. 

2.2 The basis of clauses 2.1.23 and 2.1.24 is illusory, as all BNPL providers who finance PV are members of 

AFCA and offer hardship arrangements to their consumers. In Schedule 2, we enclose relevant 

correspondence between flexigroup and the CEC relating to the effect of the CEC “Pro-forma” document 

(Pro-forma). Flexigroup is concerned that under the auspices of the SRC, the CEC has repeatedly sought 

to compel SRC signatory solar retailers who deal with flexigroup to provide the Pro-forma to their PV 

consumers, including after flexigroup raised concerns with the CEC about the likely misleading and 

deceptive effect and legality of the Pro-forma. 

2.3 Flexigroup rejects the theory that a disclosure that a particular finance contract is not regulated by the 

NCCPA, as provided in clauses 2.1.23 and 2.1.24 of the SRC is of any meaningful benefit to PV consumers. 

Rather, as flexigroup has previously described in our letter to the CEC dated 14 March 2019 (enclosed in 

Schedule 2), flexigroup is concerned that the CEC has caused PV consumers to be misled and/or deceived 

into the false belief that they cannot seek AFCA resolution of complaints and hardship arrangements with 

their provider. 

2.4 The Pro-forma and therefore clauses 2.1.23 and 2.1.24 of the SRC have the obvious potential to cause 

consumer detriment by leading PV consumers who choose to use BNPL finance to believe that when they 

need help with a complaint or financial hardship they ought not or do not have the right to approach their 

BNPL provider for assistance and that they cannot approach AFCA. 

3 Alternative replacement clause 2.1.23 

3.1 Flexigroup supports the provision of neutral, simple and clear mandatory disclosure text for PV consumers 

drawing attention to the availability of AFCA if they have complaints and of hardship support if they 

experience financial hardship. Importantly, it is apparent that both of these avenues are available 

universally across all relevant providers of PV finance whether or not the finance is regulated by the 

NCCPA. 

3.2 As the disclosure contemplated in paragraph 3.1 above does not differentiate between regulatory regimes, 

the disclosure text would not need to address nuances in the legislative landscape and would thereby not, 

firstly lead the CEC into error and then secondly, not lead PV consumers into error, as flexigroup submits 

clauses 2.1.23 and 2.1.24 of the SRC have done to date. 

If you have any questions or require additional information in relation to this document, please contact me.  

 

Yours faithfully, 

 

Timothy Graham 

General Counsel  
enclosures 



 

 

Schedule 1: flexigroup’s submission on the NETCC dated 31 May 2019 

  































 

 

Schedule 2: Relevant correspondence between flexigroup and the CEC relating to the effect of the CEC 

“Pro-forma” document 















 
 

 

 

 
 
12 April 2019 
 
 
Mr Tim Graham 
General Counsel 
Certegy Ezi-Pay 
Level 1 
97 Pirie Street 
Adelaide  SA  5000 By email to   
 
 
 
Dear Mr Graham, 
 
Clean Energy Council’s Approved Solar Retailer program 
 
We refer to your letter dated 14 March 2019 to Mindy Lim of our office (‘your letter’). 

1. We note comments made in paragraph 5.2 of your letter. We confirm that the pro 

forma document is designed and intended to be used where a consumer enters into 

an agreement with a third-party finance provider which is separate to the agreement 

between the retailer and the consumer for the sale and installation of a solar PV 

system.  

2. The pro forma document has been prepared in accordance with section 2.1.22 of 

the Solar Retailer Code of Conduct (‘the Code’). Section 2.1.22 of the Code was 

developed in response to submissions made by the Australian Securities and 

Investments and Commission and consumer advocacy groups in the most recent 

review of the Code by the Australian Competition and Consumer Commission. 

3. We will reconsider the title of the pro forma document. 

4. We note comments made in paragraphs 5.3 and 5.4 of your letter. The Clean 

Energy Council proposes to revisit the drafting of the pro forma document so that it 

clearly sets out a comparative cost to consumers. 

5. We will remove from the pro forma document references to Certegy cited in your 

letter. We may refer to Certegy Ezi-Pay as an example of a Buy Now, Pay Later 

provider, given your position in the market. 

6. We note comments made in your letter in relation to financial hardship and external 

dispute resolution. We will review the wording of the pro forma document with a view 

to clarifying the message that consumers of certain types of financial products and 

services are not regulated by the National Consumer Credit Protection Act 2009 

(‘the NCCPA’) and consumers of those products and services may not have the 

benefit of the dispute resolution mechanisms that the NCCPA provides. 



 

 

 

7. We acknowledge the concerns expressed in your letter and will cease using the 

Supplementary Agreement Pro Forma in its current form. 

Sincerely, 

 
Anna Sexton 
Compliance and Risk Manager 
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