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OYEIEY;

The Hon Joe Hockey, MP

MINISTER FOR FINANCIAL

The Hon John Olscn, MP
Premier of South Australia
g™ Floor

Terrace Tower

178 North Terrace
ADELAIDE SA 5000

Dear

ITam

PI‘CIIIiCI -t esaen .

writing in regard

National Competition Council (NCC) for certific

Regime for Natural Gas

SERVICES AND REGULATION

1o the South Australian Government's application of 15 June 1998 to the

ation of the South Australian Third Party Access

Pipelines under the Trade Practices Act 1974 (TPA).

On 23 September 1998, the Treasurer received the NCC's recommendation concerning the
application. A copy of the NCC’s recommendation is attached for your information. In accordance
Section 44N of the TPA, 1 have considered the NCC's recommendation and decided to certify
the regime as effective.

with

My statement of reasons for this decision

The certification

15 years.

1 have sent a copy of this letter t0 the Prime Mini
and Resources.

“Yours sincerely

Joe

PARLIAMENT HOLSY, CANBERRA ACY 2500

is attached.

will be effective from the datc of this letter and will ccase to have cffcct after

ster and the Federal Minister for Industry, Science

Telephone: (02} S277 TN Facsimife: (02) 6273 407 £
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STATEMENT OF REASONS

DECISION

1 have decided to accept the National Competition Council (NCC) recommendation that the
Sputh Australian Third Party Access Regime for Natural Gas Pipelines (the South Australian
Regime) be certified as an ctfective access regime, for the purposes of Section 44N of the Trade
Practices Acr 1974 (TPA), for a period of 15 years.

The certification is in relation to the services provided by means of a Covered Pipeline including
{without limitation) haulage services, the right to interconnect with the Covered Pipeline and
services ancillary to the operation of a pipeline, bul does not include the production, sale of
purchasc of natural gas. Schedule A of the National Third Party Access Code for Natural Gas
Pipeline Systems (the Code) lists the pipelines which are automatically covered by the Code.

In making my decision to certify the South Australian Regime as an effective access regime, Section
44N of the TPA requires the Commonwealth Minister, on receiving a recommendation by the NCC,
to apply the relevant principles of the Competition Principles Agreement and not to consider any
other matters. 1 note that these principles are to be applied as guidelines rather than binding rules,
as clarified by the recent amendment to the TPA (s44DA).

RELEVANT PRINCIPLES

Clause 6(2) The rcgime 1o be escablished by Commonwea'th legislation is not intended tn cover a service provided by means of a
facility where the Swate or Territory Party in whose jurisdiction the facility iy situated has in place en access regime which cavers
the facility and conforms (o the principles set out in this ciause unless:

(a) the Courtcil derermines char rhe regime is ingffecrive having regard to the influence of the Jacility beyond the jurisdicdonal
boundary of the State or Territory; or

(b) substanciol difficuities arise fram the facility being situated in more: than one jurisdiction.

T am satisficd that the South Australian Regime is consistent with this principle in relation to the
pipeline facilities specified in Schedule A of the Code. The South Australian Regime does not
currently cover any cross-border pipeline systems, Ror do any of the facilities in Schedule A bave
significent influence beyond the State’s borders.

The South Australian Regime has in place processes to streamiime regulation of cross-border
pipelines should this become applicable. The ACCC will be the regulator of transmission pipelines
and the South Australian Independent Pricing and Access Regulatar (SAIPAR) will be the regularor
for distribution pipelines, with a classification process to determine if a pipeline is a transmission of
distribution pipeline. For distribution pipebines which cross borders, & process has been put in place
to establish the jurisdictional regulator and the Rejevant Minister, based on which jurisdiction has
the ‘closest connection” with the facility.
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Clause 6(3) For a Stuie ¢ Terriiory GLEess regime conform i0 the principles ¢! oul in thir clause. shauld:

{a) opply fo serviced provided by means of significant infrastruccure Facilisies where:
(i} it would ao! be cconomically feasible 10 duplicaie the faciliry:
(ii) access to 1he service iy necessary in order 1 permit effective cumpetition 41 8 downstraam oF upsiream martet: and
(iii) the safe use of the faciliry by the person seeking access can be engured ut an cconomically feasible cost and, if there &5 @
sufety reguirement, appmpriare regulatory arrangements exish.
1 note that all governments agreed 10 the inclusion of the pipelines in Schedule A, and that no
submissions raised concems in relation 10 their coverage of classification.

1 consider that the South Australian Regime 18 designed 1o apply 10 £95 (ransrmission 40 4 distibution
pipelines which meet sub-critens 6(3)(3)(1),(111):

e  Thehigh capital outlays and relatively oW yarigble operating costs of g&s transmission and
distribution aetworks tend to recult in significant economies of scale, which act 85 8 patural
barrier to COIDPe :tion. This indicates that it would generally be ameconomic to duplicate the

facilities (6(3)(&)('1)).

{ pote that new technologies and commercial developments ™2Y cause some existing
pipelines 10 becoma ceonomically feasible to duplicate- In this respect, I note that the
Code makes provision for revocation of existing pipelines and coverage of ncw
pipelines.

. 1 consider that acCess 1o the facilities Opens the prospect of direct REEO iation between gas
consumers and §as producers, ang this may stimulate cOMPe ition at the production and retail

levels (6(H @G
. { gnderstand that appropriate safety considerations ar¢ b ilt into the Code (6(3)(a)(iii)).

Clausa §(4)(a) Wherever passibls chird party access 0 8 service pmvid:d by means of afacikity should be on the basis of terms and
conditions ogreed berween the ownel of the facility and the person seeking access-

] agree with the NCC conclusion {hat the Code promotes an appropriate palance between
commercial pegotiation and Tegulation. 1t does not preclude nego jation between the scrvice

provider and access seeket o0 terms and conditions. 10O that the regime ig intended 10 provide 2
framework for commercial pegotiation and is not :ntended to replace commercial negotiation.

Clauss 6(41F) Where such agreement cannot be rechad, Governmenis should establith e right for persons {0 negotiale oLeess toa
service provided &y means of a facility-

1 am satisfied that the rights proposed in clanse 6(4)(b} arc provided forin the South Australian
Regime. The South _Australian Regime provides for voluntary ot compulsory provision of access
arrangements to the regulator. Regulators may accept such grrangements and, in certain
circumstances, have (he power (0 Lmpose their own arrangements in place of compulsorily
submitted arrangements. Arnghttwo negotiate access arises 14 days after the regulator’'s decision 10
approve an access arrangement comes into effect.

Clause 6(4)(c) Any right w aegoticie ACcess chould provide for @ enforcemeni process.

[ accept the NCC'’s assessment that the ACCC and the SAJPAR have sufficient powers 10 enforce
their decisions concerning access 10 transmission and distributon pipelines respectively-
Enforcement of the regulmors' decisions i5 provided for through part 5 of the Gas Pipelines Access
Law (GPAL), which provides for injunctions and damages depending oo the provision breached.
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Glause Gi(d) Ay right to negotiate access shoutd include a date after which the right would lapsc unless reviewed and
subsequently extended: howeved, existing contractual rights and obligatians should nat be automatically revaked.

[ agree with (he NCC conclusion (hat the intent of this principle is t© provide for 2 periodic ICView
of the need for access regulation t0 apply 0 2 particular service.

The South Australian Regime does not provide for a sunset/reView provision ou coverage decisions

gs such, put it Joes wilow a person 1o apply 10 the NCC for revocation of coverage of a pipeline at
any tme. Consistent with the Code, access arrangements will contain a date for review.

1 also note that the ACCC and gAIPAR mmay not approve an Bccess arrangement which would
deprive a person of a contractual right jn ex:stence prior © the proposcd arrangements being
submitted, other than an cxclusivity right which arose on 0T after 30 March 1995.

1 thercfore consider that the policy intent of this clapse is met-

Clause 6(3Ke) The owner ofa facility that i5 nyed 0 pmv.‘dz & service should use all reasonable endeavours 10 accommodaie the
requirements of persons seeking access-

A number of aspects of the Code as applied under the South Australian egime, such as the
requirement for scrvice providers 10 jinclude & services policy in access arrengements. 10 keep 2
public register of capacity, and 1© mect the information disclosure provisions, all aim 10
accommodate the requirements of access SeekeTs:

I agree that the provisions of the South Australian Regime strike an appropriate balance between, On
the one hand, ensuring that the decisions of access seckers and regulators are adequately informed,
and on the other, protccting the legitumalc busingss interests of access pxovidcrs.

Clause H4)D Access 0 @ service for peTsans secking access aged not be on exactly the saine terms and conditions.

“While the South Australian Regime requires service providers to submait access ACrARECTACHTS which
include terms and condiions, and provides 0T the setting of termas nd cooditions in the case of an

arbitrated disputc. these arrangements do not preciude service providers and access seckers from
negotiating werms and conditions as best suits their requircments.

1 consider the req : ements of this clause have been met-

Clausc 6(3)(g) Where Ui owner and a persont seeking accet cannot agree on e and conditons for arcess o 1he servics, shary
should be required appoin! and fund an indspendent bedy 0 resolve the disputc, if they have 1ot already dows 50

1 agree with the NCC's conclusion that the South Australian Regime 5 consistent with this
principle-

The regime does pot preclude parties from entering into commercial negotiations outside the Code.
In doing s, partics can appoint an agreed arbitrator t0 resolve an access dispute over covered
pipelines. Tf the Code arrangements & used, then the dispute can be referred 10 the independent
regulator or an ageat appointed by the regulator.

1 note that South Australia has developed guidelines 10 ensurs that the regulation and arbitration
roles of SAIPAR ar® separated and that the ACCC is also preparing guidelines setting out its
approach 10 arbirating of disputes involving natural gas {ransmission pipelines covered by the
National Regime. 1 consider that the ACCC and SATP AR are sufficiently indepeadent and
resourced to perform these functions effectively.
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Clause o(d)h) The decisions of the dispute resotution body should bind the parties; however: rights of appeal under existing

{egisianive provisions should be preurved.

The South Australian Regime applies the Code in meeting [he requirements of this clause. Inote
that the arbitrators’ determinations ar® binding and enforceable under the South Australian Regime.
{ also note that the South Australian Regime provides for the arbitrators’ Jecisions to be subject 10
appeal on @ question of law under Part 4 of the GPAL and to judicial review by the Federal Court
under the Administrative Decisions (Judicial Review) Act 1 977.

1 note that dispuie cesolution procedures commenced undet the Natural Gos Pipelines Access
Act 1995 before 20 access arrangement is approved will continue under the Act, which contains
provisions for appeal oD questions of law under Section 40

1 consider the requirements of this clause have been roet-

Clause §(4)() (in deciding o0 the tarems and conditians for access, the dispuis resnlutinn kady shnuld wake inid account:
(i) the awner's legitimace puyiness interesis and investmen in the facility!

{ii} the coxts lo the awner of pruviding eress, including eny costs of extending the Jagifity et not coSls associaled with lpsses
arizing from increay competition in upstream OF downs(ream 187

{iii) the economic value 10 the owner of ey oadditional investmert that the person seeking accsss oF the owner has agrasd to
undertake:

(iv) the interests of all persens holding contracts for use of the facilityi

(v} firm ané binding contraciusl obligations of the owner ur 0ther persons (or both) atready using the faciity:
(vi) the opemtimul and rechnical requirements nacessary jor the safe and reliable operafton of the Jaciliay;
(vii) the cconomicalty efficient c! ion of the facility; and

{viii) the benefit i the public from having compesitive markets.

1 note that the South Australian Regime incorporates a list of mattess, consistent with clanse 6(4)(1)

~which must be considered by the arbitrator in making a decision-

While there are a number of minor wording diffcrences betwesl that unde the South Australian
Regime and clause (), these.do not amount 10 departure from the intent of this clause andl
coasider that the requirements of the clause have peen met.

Clause §(3)(J) The gumer may be required © extend, or 10 oermil extension of. the Jaciliry that is used to provide service if
necessary bwt this would be subject 00

{i) such eqension being technicaily and economically feasibie and consistert with the safe ard reliable operation of the facility:
(ii) the awner 's egilimate bucsiness intarasts i the facility being protected; ard

(iii) the terms of access Jor the third party jaking into account the tosts borme by the partics for the extension and the economic
benefits to the parties resulting from the extension.

I note that the South Australian Regime bas applied Section g of the Code I addressing this clause-
Section 6 requires 20 owner/operatoT of a covered pipeline 0 cxpand 1ts capacity (0 meet e
requirements of an access seeker, subject 10 certain conditions.

I note that, in its assessment of the National Regime. the NCC sought amendments to the Codc to
explicity provide that the regulator may hear a dispute OVET the right t0 jnterconnect with another
facility, and to cl -4 the definition of \gervice' to make the right to interconnect with 2 covercd

pipeline more explicit, 10 order to satisfy the intent of clause &(AG)- Accordingly, 1 consider that
the South Australian Regime pravides for gxtension of 3 pipeline n the sense that it encompasses

interconnection 102 covered pipeline by a third party-
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Clause 6t U there has been @ malerial change in circumseances, the parties shauld be able 10 apply for a revocanion ar
inodification of the acress arrangement which was made ar the conclusian of the dispie resolution process.

I note that under the South Australian regime, the achitratoer may require the service provider and
prospective user 10 form a contract on terus and conditions of access a3 specified in the arbitration
decision. The South Austraban regime appears © aliow the parties Lo determine what constitutcs &

materia) cbange in circumstances and to incorporate provisions o this effect in such a contract,
including whether 8 material change 1o circumsances would requirc 8 rcopening of negotiations.

While the South Australian regime does 8ot specifically allow far revocation of modification of the
access arrangement once the contract has been signed, it does pot preclude review of re-negotiation
in the case of material changes of circumstances. also notc that the regime does 0ot preciude the
application of common aw principles (such: as the docrrine of frustration) to such contracts.

Clause 6(4)1) The dispute resolution body should only impeds the existing right af @ person (@ wse a faciliry whare the dispure
resululion budy has considered whether there is a case Jor compensation of that person and, if apprapriate, determined such
f:ompzfualion.

1 note that the South Australian Regime replicates thal National Regime in relation to this issue. 1
also note that the NCC concluded that the existing right of & person to use a facility is unlikely to be
impeded by the regulator and that the arbitrator cannot impede the cxisting rights of 2 person 10 use
a facility (other (han exclusivity rights arising on or after 30 March 1995).

Clause 6(4)(m) The owner or wsel of a service shall not engage in conduct for the purpose of hindering access 10 that service by
another person

1 pote that the South Australian Regime applies Part 3 of the Gas Pipelines Access Law (GPAL)
which 1s in part designed 1o cnsSUIC that the service provider does not prevent of hinder access to 2
gervice provided by @ covered pipeline.

I note that scveral submissions to the NCC in the context of its assessment of the National Regime
expressed cONCEDS that the Code does not provide sufficient safeguards against hoarding of
capacity {which may constitute a form of hindering access). [note that provisions in Part 3 of the
GPAL may help to address the issue of capacity hoarding. -

Clatsse 6(€)(r) Separatre accounting arrangements should be required for the elementss of a business which are covered by the access

regime.

The South Austraban Regime applics Sectica 4 of the Code in providing for ring fencing
ATT2ngements consistent with this clavse. In addition, the regulator may require the service provider
to meet additional Ting fencing requirements of waive gny of the service providers’ minimum
obligations. IagreC with the NCC’s assessment thar the South Anstralian Regime is consistent with
this clanse.

Clause 6(4){a) Tha dispute resolution body. or relevant authority where provided for under specific {egislation, shauld have access
to financiol siatements and other accounting information pertaining i a service.

The GPAL confers on the regulator the poweT to require any person to provide it with information
or documents which the regulator has reason (0 belicve will assist it in carrying out certain functions
under the South Australien Regime. 1 consider that the South Australian Regime is consistent with

this clanse.
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Clause 6(4)p) Where moré than orte State or Termitory @ccess regime appties (0 a service. those TEgURES showld be cunsistent and.
wurisdicrion or ather coupenative legislarion scheme, provide fora single process for persons © seek arcess 1o the
service, a single body to resobve diyputes abou!l ary aspect of accest and a single forum for snforcement of accest arrangemenis.

] am satisfied that the South Australian Regime is consistent with this principle. The South
Australian Regime includes a number of processes 10 streamline regulation of cross-border
pipelines, including mechanisms for dispute resolution and enforcement of BCCESS arrangements.
note that the ACCC will be the regulator of all {ransmission pipelines and SATPAR the regulator for
djstribution pipelines, and thata classification process will be in place tO determine if & pipeline is 2
transmission Of distribution pipehne. For distribution pipelines which cross borders, 2 process has
been put in place 0 establish the jurisdictional regulator and the Relevant Ministes, based on which
jurisdiction has the ‘closest connection” with the facility.

PERIOD OF DURATION FOR THE CERTIFICATION

1 have decided that the South Anstralian Regime be certified for a period of 15 years. I pelieve that
the duration for the certification appropriaicly provides ipfrastructure owners/operators and users 4

degree of certainty in the regulatory environment, especially in the development of new

infrastracture. The coverage and rcvocation provisions of the regime will provide the opportumity
for review of 118 application to specific facilites within the period of certification.

Joe Hockey
Minister for Fipaucial Services and Regulation



