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Appendix B - Section 87B U..cc.cannngo

DAVINS LINMITED

UNDERTAKINGS GIVEN TO THE TRADE PRACTICES COMMISSION

These underakings ara gives o the Trads Pructices Commission (the " Comunission™) by

David

s Limitad ("Davids") undzr section $7B of the Trud= Practices Act 1974,

PURPOSEZ OF UNDERTAKINGS

[T Davids controls CBIL., these vadamalings ace tnicaded 10 ensus= the iollowiny outcomess and

are given for the ollowing purposes and shall be interpreizd secarding!y
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INTERPRETATION

AAW meuns Australian Asiz/Pacific Wholesalers Pty Lintted, A.C.N. 802 743 044 and its
reiated companies within the meaning of the Corporations Law,

ATW mcans Australian Independent Wholesalers Pty Lid, A.C.N, 060 951 733 and its related
companies within the mearing of the Corporations Law,

A refzrence to a person who contrels CBL migans a person who is;

(a)  the holder ol shares which entitle the person to cast or control 50%% or mors of
the votes which may be cast at an Annual Genzral Meeting or an Extraordinary
General Me2ting of CBL;

or

(b)  in 2 position to conirol the 2ppointment or removal ol w inaiority of the directors
of CBL.

CBL mezans Composite Buyers Limuned, A.C.N. 003 20} 343 and its relazed companiss within
the nieaniny of the Corporations Law,

Davids meuns Davids Limited, A.CN. 000 031 569 and itz reiated campanies within the
meaning of the Cerporations Law,

tha Comnussion’s d2ienninazion of Davids

Effective Datesmaans (o= irst €212 on which Davids conirals
lndzpeadent Industry Ownbudsman me2as an "1d-*a-'r.-‘“:-'. serssn witlt subsiaata!
knowlsdye of the grocery indusicy, of arocary wholssaling we of gfrocery distribution

2ppointed in accordance with clause 12.1{5).

Review Date means [ fuly in 2ack v2ar {Sllowing the yeir in which Davids st conrols CBL.
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Whare the context pernuts:

* areference to the doing of or refraining to do any thing by 2 bady comarate shall include
the doing of oc refraining to do that thing by a bedy corporaze which is a refated body
corporate of the body comporate referred to. Where these undzra Kings reqguire Davids to
do or refrain from deing a certain thing, Davids shall usz its best endsavours (o procurc
that a relevant related body corporate shall do or refrain from doing that thing so as to
ensure that thing is dene or not done, as the case m may be.

* arefercuce to the singular includes the plural, and vice versa, and a reference to a person
includes a2 body carporate.

UNDERTAKINGS

Davids undertakes as set out balow:

1. Provision of Whaolesale Prices and Services (0 Davids’ Custoters

Davids undertakes to continue to provide both wholesale pric#s and services to each of its
customers that are no less favourable than thosz provided by Davids 10 suzh customers on the
Determination Date.

J

Provisien of Wholesale Prices and Services to CBL Cusioniers

Davids undertakes to ensurs that 2ach of CBL's customors will CQULnus 1o receive both
whalesale prices and services that ars no [2ss favourabls than those srovidad by CBL to iis
customers on the Deotermination Dare,

3. litcreased Rebates

Davids undermakes that, within 12 months aPsr the STertive Datz, @twill lacreass or procurs
the increass of the rebatz provided to mambars of the | D:n::: aroups fistzd in Schedule 3 by at
least 0.3% and will ther2ador maintain that incraased o shate, such ihat these mzmbers will

enjoy at all subsequeat times a net knprovement of at lsast tha degrzz wn their trading torms
with Davids, as measured against (heir wading t2rms a3 al the Determination Dare, The
increased rebatz shall be provided by an increass of a0 t23s: 0.23%% within § maonths of the
Effective Dets and 2 further increase of at least 0.2335 within 12 months of the Ci¥ective Dats.

4, Transfar to Davids Svstem

CBL banner group, C mruiies of which so regu2sis in writing, bath wf::o‘. ssale prices and
(or b= nar

‘ourasiz fan (hoss i aran 122510 20 2nuiay!




5. Transfer to CBL Svsiem

Davids undertakes to ensure that any Davids' customer which so requests in writing, or any
Davids™ banner group, the Commitice of which so requests in writing, will recsive both
wholcsale prices and services that are no less favourable than thase provided Lo an equivalent
CBL customer (or CBL banner group) and Davids shall not thereafizr he obliged ta comply
with clauses 1 2nd 4 in relation to that customer (or banner group).

6. Davids' Banner Groups

Davids undertakes (o continue to maintain each of its banner groups other than a banner group
in respect of which a majority of the stores in that banner group otherwise agrezs in a ballol in
which one vote may be cast in respect of each store in the banner group.

7. CBL Banner Groups

.

Davids undertakes to procure the continued maintenance of each of CBL's banner groups
other than a banner group in respect of which a majority of the stores in that banner group
otherwise agrees in & ballot in which one votz may be cast in respect of cach store in the
banner group. )

8. Incentives

1f Dawvids offers any benefit or incentive to any member of a banner group to agree to the
discontinuance of that bauner group or to acl or vote in a certain way in relation to that banner
group, then Davids undsrizkes to offer the same or an equivalent benzfit or incentive ta all
other members of that banner group.

9. Discrimination hetween Members of Banner Groups

Davids underakes not to unreasonzbly discriminate, in terms of wholesale prces, services or
otherwise, belwéen members of any panicular banner group.

10. Maintenance ol AAW

Davids undertakes to usz its best endeavours to ensure that Blazk and Gold generic products
and terms negotiated through AAW continue (0 be made available to existing members of
AAW on the same, or a more favourabls, basis as on the Determination Date and that supply
of Black and Gald generic products and terms negotiaied through AAW zre oflered (0 AAW
niembers on a nor-discriminatory basis.



11,

Supply to AV

Davids undertakes (0 ensures continusd supply of Puyless generic produsis to AW on (erms
which are no less favourable to ATW than are praovidad by CBL 1o AUV on the Detzrmination
Date unless ATW otherwise agress in writing,
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Independent Review of Undertakines
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(a) Davids undenakes (o initiate arrangements for the appointment  of an
Independent Industry Ombudsman answeriny the dzseniption in the interpretation
section of these undertakings within 30 days of the Effeciive Date.

(0)  Davids undertakes that the Independent Industry Ombudsman wili be appointed
through (he agreement of Davids and at lsast 2 majority by number of the
Comenittees of the banncr groups specified in Seazdele 3 or, in ths abscuce of
such agreement being reached within 60 days of the Effective Date, appointed for
the purposcs of thess undertakings by the Prasicant for the time heing of the
Institute of' Chartered Accountanis.  The appointmen: of the Ladependent
Industry Ombudsman shull be eftected as soon as praggicable,

In the event :hat, trom time to time, an [ndzpendant Indusicy Ombudsman so
appointed is unable ar unwilling (o continue, or i a majority of the Committess of the
bannier groups so request in writing, Davids unczmakes to arrange for i replacemant
of thz Independent Indusicy Ombudsman fomhwith The provisions of these
undertakings shall apply, as i the ngcessary chanyes have been mads, (o the sclection,
agpamniment and replacement of the new ladepanden: Indusiry Ombudsaian,

Davids undartakes to coopsrate fully with the Indzgsndsan Indusiy Ombudsman on
and {rom cach Ravizw Dutz and 10 assist the [adepanien: [n2usiny Ombudaman to
prepare 2 repact in relation to Davids' complianss with these tnfzmakings urig tac

penod orior to the Raviaw Date,

M

Davids undemakes o create, maintaia and 20 28 tmes have availabiz, suzh books
accounts or other records as are azceszany o enudlr ihe independent Indusiry
Ombudsman 0 accurately and coaveal with these
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Davids undzertakss to provide full and free wccess (0 the lndepeandent ladustry
Om3udsman to such books, 2ccaunts and other racacds of Davids as are request2g by
tne Indegendant [ndusicy Ombudsman to snahiz the [ndesendan: [adustrs Ombudsman

o prepare the regon.
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13.

Report on Conipliance to Banner Groups

13.1

14.

™~

i

Davids undertakes to procure the Tndependent Industry Ombudsman to prepare a
report for = banner group if the Committze of that banner group requests the
Independent Industry Ombudsman in writing to prepare a report regarding Davids’
compliance with these undertakings in relation to the members of that banner group
and provides a copy of its request to Davids, provided that Davids shall not be
obliged by this sub-clause to procure more than 2 reports in any calendar year in
respect of any particular banner group. ‘

Davids undeniakes to procure the Independent Industry Ombudsman o provide in
the report such information as the Independent Industry Ombudsman considers
necessary or appropriate from the books, accounts and other records referred to in
Clause 12,4 in order to provide verification of Davids' compliance or non-
complizance, but if the Independent Indusiry Ombudsman considars it more
convenient or appropriate (particularly in the case of contidential information), the
Independent Industry Ombudsman may provide such information separately to the
Committes of the banner group in such manner as the Independent Industry
Ombudsman considers appropriate. '

The provisions of Clause 12 shall apply in relation to such a ceport as if it were a
repont prepared for the purposes of Clause 12,3,

Conmnplaint Resolution

14.1

14.

tJ

If a dispute zriscs bztween Davids and a banner group, a wholesaler or retailer
customer (ths other pamy to the dispute) about Davids' compliance with these
undenakings, including 2 dispute concerning any ballot referred to in these
undertakings, which is 1ot othenvise resolved within 21 davs afier the other party to
the dis-;'ame first makes 2 complaint to Davids, Davids undertakes, if so requested by
the other party to the dispute, to immediately refer details of the complaint in writing
o the Independent Indusiry Ombudsmin and to provide a2 copy of the referral to the
other party to tnz dispute.

Davids and the othar party to the disputs may make writtzn or oral submissions in
respect of the complaint to the Independent Indusiry Ombudsman within any time
limit prascribed by the Independent lndustry Ombudsman,

On



14.3

14.4

14.5

To enable the Independent Industy Ombudsaan to dorermine 1 comnlaint, Davids
nnderakes (o enoperate filly witli tha indepandent Induim‘r}' Ohuhndsman and ta
provide full and fr2e access to the Independear lndusiery Ombudseman o such books,
accouats and other records of Davids as ars raquasted by the ndepzadzat Industry
Ombudsman, including those specified in clauss (2.4, 2nd Davids und=rakes to use
s best endeavours to easure that its officers cooperate luily with the Independant
indusiry Ombudsman,

Davids undertakes to be bound by the decision of the lndependent Industry
Ombudsman in refation to the complaint and undzrakes to comply promptiy and fulty
with any direction given or determination mads (including 2 direction given or
determination made by the Independent Industry Ombudsman pursuant to e
instructions referred to in clause 13.1) by the Indepeandent [ndustry Ombudsman in
rclation to the complaint

Davids undertakes to pay the reasonable f2es and expenses of the lndependent
Industry Ombudsman in conosction with the detarmination of any complaints,
including any other reason2ble fees or expenses incurred by the Indspeadant Indusiry
Owmbudsman that are szasonably incidental to the perfgrmanza of his or her duties
under thesa undertakings.

Terus of Reference and Determinations of Independent Tndustiv Ombudsm:n

The terms of reference of the Independent Indusi~ Ombudsman shall provide that the
Indzpzndzat Industry Ombzudsman:

(a)  mustiatzrgret these eedenakings and Davids o2lizations under them in ocder
to achisve the cuicomss and advancz the purposes for whizh thess

undertakings are givan,

{ny must act fairly and expeditiously and must opply thess cadezrekings 0

(¢)  shall maks determinations within the abssiutz discretion of the Independen
[ndusiry Ombudsman as an expart and not w5 an 203irats s
(d)  may, in the absolut2 discration of the E:de;-e::sde
prescribe any precadures and ume [limi ccnsid:red =-;pn:ap—:..L~ py tnha
lndepeadent Industoy Ombdudsman for ik _n::.‘p-:\sss ofa:'.'.' sasicular complaine
'r‘d may dzal with any complanntin the manazr considersd mest approprate by
Az [ndapendent [adusiry Ombudsman;

) may, 1 i Ssoiurz diserztion of the indezendear [adustey Ombudsman,
summanty any complaint i by Indapendent [ndusiny Ombudsman
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) 'may, in the ubsolute discretion of the Independent Industry Owbudsman,
sumunarily disposc of any request for a report pursuant to clause 13 if the
TIndependent Industry Owbudsmian considers that the request is frivolous or

exatious;

(g) must, as soon as practicable, notify the Commission in writing of any
occurrence which, in the view of the Independent Industry Ombudsman,
constituies & breach by Davids of thesz undertakings, providing particulars of
samc; ’

(h)  shall, unless the complainant so requests or consents in writing, direct that
neither party shall be entitled to be legzlly represented before the Independent
Industry Ombudsman; and

() may make such determinations as the Independent Industry Ombudsman
considers appropriate including determinations that:

(A) any contract or any part of any contract between Davids and any
custorner or group of customers shall not be enforceable by Davids,
cither ab initio or from 2 date specified in the decision;

(B) the terms of any such contract shall be varied in a manner specified in
the decision, either ab initio or from a dziz specified in the decision:

(C) Davids refund money, return property, aliow 2 credit or rebate or
cther bensfit or pay a sum of money to compsegsate a customer or
group of customers for any loss that bas besn or may be suffered by it
or tham:

(O) Davids supply services and or goods to 2 custamer or group of
- customers, or
(£) Davids do or rafrain from doing any uct or thing,

15.2 Mothing in theso undertakings shall ba intarproted so 2z to limit or restrct 2ay right or

remedy a customer or groun of customers may have against Davids other than the
rights and remedies provided in these undenakings.

16. Notification of Non-Compliance

IF Davids doss not comply with any undentaking conizined harein, it undamakes (o promptiy so
netify the Commission and the [nd2pendenr [adusizy Ombdudsman in writing sotting out the
reasons for its failure 1o coinply.
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L7.

EfMect of Undertakinos

These undertakings will have no efizai;

(a)
(o)

(<)

unttl the Effective Date:

il Davids ceases, by reason teyond Davids' contral ta coatrol CBL, uniil it again
caentrols CBL: o

i relation to a rewil customer or wholesaler, who has notified Davids and tlic
Independent Industry Ombudsman in writiag that these undertakings are no longer to
have cfiect in relation to that customer or wholesaler (as the casc may he).

General

18.]

18.2

[§5.4

Davids undertakes that it will not a: aay fine atler the Efective Date divest itsell of
any part of its interest in any or all of its xheres in CBL vnless it Grst has the written
conscni of the Commission so o do.

Dawvids further undanakes to usz its hest endaavours to 2nsure that the purposes for
which these undertakings are given 224 thie cutcomas intendsd 10 be aciucved arz not
frustratad of impaired by any act of thing it dozs of omits 10 da.

Without limiting ths genaraliiy of the for regoisg, Davids undamakes not to do ner cause
noc permit to be done any 2ot oc thing w -1=“o-w 7 that will diminish the value (o

customars of Davids or CBL ofthe u-.".d.ri..k.;‘; atven in clyuse 3
trsofar as Davids™ and CBL's trading terms with their supsiiers influsnge whotesal

orices and services (o customars of Davids or CSL. Davids wndertabss (o use i L\:‘:.:l
o at ‘ those suppliers and in
ard shall b2 had 0 the prices aad

20y assignss or suzzpser of any Davids or CBL
that customer and 0 QiTer 1o supply any other new
basis 15 any oiiar meniser o a bannar group wihich thz nzaw

Davtds undertakes to advise ta2 Commission i wr ding ol the Efftctive Date and sach
an evenl relarr2d (0 in Cliuse 17 within savan days of it: oueurrance.

Dawads undenatss o prondz a Copy ol thesz undemakings 10 2l cusiomers of Davids
and CBL wathia seven davs o the E3bztiva Date

=10 e Conmission ta
anlocee these und naung;‘ R3T Qe or iZasivan any o.-'_*:r irz Court may make
acy applicazion 0 it by a2 Commission,

)



SCEEDULE 1

WHOLESALE SERVICES

Price Lists

Shelf Labels

Case Labels

Store Plans

Store Layout Assistance

Shelf Management Program

Host Support Services

Prize Zone and Competitar Price Moritoring Services

Training Programs

Rezail Sysicms

Order L’;ooks

Micro Fiche

Retail Merchandising Secvices

Stock Range (including liquor)

Stock Levels

Field Counsetlor calls

Advice on Equipmant and Layouts

Deli and Produce Specialists

Meat Speciatist

Baaner Group: Handbills
Television
Radio activity

Przas



New Store support: Re-uicketing
Houszbraad Relay
External Signage
P.O.S. Material
Comiputer and Ragisier convarsions

Feesh Food Training

P.D.E. Maintenance

P.D.E. Stocktake Service

Order, pick up and dalivery acrangemenis

Shrink Wrapping of Pallets

Retail Accounting .
-Provincial promotional price zonss

Delivery Rosters

Order Rosters

Demographics

Site Petential

independznt fraight access to Davids’ warzhouses



SCHEDULE 2

WHOLESALE PRICES

Prices at and terms on which suppliers supply goods and scrvices to Davids or CBL
All discounts, allowances, rebates or credits in relztion to goods or services supplied
to Davids or CBL (as the case may be), including;

Distoibution Allowances
Warehouse Allowances

Supplier Settlement Discount

Co-operative moneys

A Supplier Terms
l.
(as the case may be)
2.
Utlage
Case Deals
B. Davids and CBL Ternis

FreighvDelivery [ees
Servige Fezs

Rebares and Allowances
Applicatton of Bonus Stocks
Whalcsale Loadings

Direct Charge through (2as
Retailer Szitlement Terms/Finance fees
Monzy Into Price

Franchise f==;3

Advertising feas
Refrigeration f22;

Bannzr Mamharshin foos
Minimuia ardee fees

Paliz: f2es



SCHEDULE 3

BANNER GROUPS

Davids (New South Wales, Victoria and Australian Canital Territory)

Rainbow
Festival
Foodtown
Cheapa
Walconte Mart

Clancy’s

CBL {Necw South YWales. Victoria and Tasmania)

Maxi
Tuckerbag
Paytess
Ritzway
Condicllows
Budget Rite
MEC

Tig2r Barn

Tasmanian island Food Man



EXECUTED ON .27 MAY 1995

THE COMMON SEAL of )
'DAVTIDS LIMITED was duly affixed in )
the presence of )
7@%3\ %QW
Ssgnatur—* Signature
J J (' g
EFFPE 1111//0 SO o wa IATITEN
Print name ‘ Print name
DEEL’ZK : T Ao T o,
Office held Office held

ACCEPTED BY THE TRADE PRACTICES COMMISSION

\ W2 -
U;-:NG’ Chairman

Date:

- & May 1995




